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Thomas W. Waun
 Waun & Parillo PLLC

Things have been relatively quiet in the
 beginning months of 2013, both from a
 legislative and judicial decisions
 standpoint. This is due in part to the
 post-election legislative changeover in
 the House, where much of their efforts
 have been focused on filling key
 committee leadership positions. Our
 Supreme Court has changed as well
 with the addition of Justices
 McCormack and Viviano. Our Section plans to be very
 active in working with both the legislature and the judiciary
 in representing our membership during the upcoming year.

The lull in legislative activity may just be the calm before the
 storm. The potential for several bills that affect negligence
 practitioners has been discussed. Proposed legislation
 involving both medical malpractice and no-fault will probably
 make the rounds again this year. Our Section will closely
 monitor this situation through our lobbyist Todd Tennis.
 Steve Galbraith, the Editor of the Negligence Newsflash will
 alert you to any proposed legislation as it arises.

Read Article Below

Notices of Nonparty Fault: A Primer

Beth Andrews
 Garon Lucow Miller, P.C.

The enactment of tort-reform legislation in 1995 dramatically
 affected tort litigation involving multiple tortfeasors. It
 generally eliminated joint liability in tort
 actions and created statutory provisions
 for the allocation of fault among all those
 liable for the plaintiff's injury or death,
 including nonparties to an action.2 By
 use of the word "shall," the statutes
 mandate that triers of fact consider and
 apportion fault to "all persons that
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 contributed to the death or injury,
 including each plaintiff and each person released from
 liability under section 2925d regardless of whether the
 person was or could have been named as a party to the
 action."3 Thus, fault may now be apportioned to all
 plaintiffs, released tortfeasors (including settling
 defendants),4 persons and entities against whom the
 plaintiff's statute of limitation has run, persons over whom
 the court has no jurisdiction, persons who are deceased or
 insolvent or bankrupt, persons who are immune from
 liability, etc., without regard to whether the nonparty may
 now be or ever could have been actually held liable to
 plaintiff.

Read Article Below

The Michigan Association for Justice in cooperation with
 The Michigan Defense Trial Counsel offer their membership
 and the public this first time opportunity to purchase: Motor
 Vehicle No-Fault Law in Michigan 2011 Edition

Can a Tort Plaintiff Commence a Declaratory Judgment
 Action?

Hal O. Carroll

Here's a question that doesn't come up
 often, but can be confusing when it
 does. The tort claimant sues the tort
 defendant, who is insured. The tort
 defendant's insurer declines coverage
 or asserts a reservation of rights. The
 defendant-insured does nothing to
 contest the insurer's position. Maybe
 the defendant-insured is judgment
 proof or just doesn't care. The insurer
 does not file a declaratory judgment
 action either, so the denial of
 coverage goes unchallenged. Is the tort claimant out of
 luck? Can he or she sue all by himself?

The answer is no, the tort claimant is not out of luck. He can
 bring the declaratory action on his own initiative because he
 is an interested party.

Read Article Below

Hal Carroll is a founder and the first chair of the Insurance
 and Indemnity Law Section of the State Bar of Michigan. He
 represents insureds and policyholders in insurance
 coverage disputes. He is a chapter author of Michigan
 Insurance Law and Practice, published by ICLE, and has
 lectured and written many articles in the areas of insurance
 coverage and indemnity. His website is
 www.HalOCarrollEsq.com and he can be reached at
 HOC@HalOCarrollEsq.com or (734) 645-1404.
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The Council of the Negligence Law Section
 of the State Bar of Michigan

 has a reception on
 Thursday, August 1, 2013
 Amway Grand Plaza Hotel

 Cygnus 27—Sky Room
 187 Monroe NW, Grand Rapids, Michigan 49503

 5:30 to 7:30 p.m.

We look forward to sharing with you an evening
 of relaxed conversation with our esteemed

 colleagues of the bench and bar.

Please contact us by sending your RSVP to
 Neglawsection@comcast.net or call (517) 627-8700

Michigan Lawyers Weekly wants to hear about your
 verdicts & settlements. Please submit recent civil cases
 (within the past six months) where you prevailed—whether
 in a jury verdict or a settlement—so they may publish them.
 Questions about Lawyers Weekly's Verdicts and
 Settlements policy may be directed to the editor at (800)
 678-5297 or editor@mi.lawyersweekly.com

Legislative Update

Legislative Coming Attractions Very Familiar

Todd Tennis

The new Legislature is off and running
 for the 2013-14 legislative session.
 Last year ended in fireworks as
 Michigan became a Right-to-Work
 State, and this year began with the
 passage of major reforms to
 Michigan's laws governing
 BlueCross/Blue Shield. However, our
 focus in the last session was squarely
 on attempts to make major changes
 to Michigan's No-Fault Auto Insurance
 law and efforts to enact sweeping reforms to laws governing
 medical malpractice. While we were successful in staving
 off the worst of those efforts, a new legislature means new
 hopes for potential reformers

 Read Article Below

Spring Meeting Info
 Save the Date!
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Cabo San Lucas,
 April 20-24, 2013

The Negligence
 Law Section is
 offering a package
 that includes:

Roundtrip air
 on Delta
 Airlines
5 days and 4 nights at the Wonderful Barcel Los
 Cabos Palace
Hotel tax
Welcome Cocktail Party
Morning Seminar with Breakfast

2013 Sponsors as of 1/3/13

Beth Cannon Weaver
 Legal Copy Services, Inc.

Lauren Bienenstock
 Bienenstock Court Reporting & Video

Mark M. Bello
 Lawsuit Financial Corporation

Daniel P. Makarski
 Secrest, Wardle, Lynch, Hampton, Truex & Morley PC

Mark R. Vogel
 Ringler Associates

Patrick Dunleavy
 Dunleavy & Associates

2013 Outstanding Achievement Award

The Negligence Law Section of the State Bar of Michigan
 proudly confer this Outstanding
 Achievement Award upon William F.
 Mills For his distinguished service to the
 legal community. Mr. Mills will be
 recognized on Thursday August 1, 2013
 at the Amway Grand Hotel. Please
 contact us if you are interested in
 attending the reception to honor him.

Prior Recipients
 2008—Justice Elizabeth Weaver
 2009—Attorney, Dean Robb
 2010—Judge Elizabeth Gleicher, Michigan Court of Appeals
 2011—Justice Michael Cavanagh
 2012—Willam D. Booth
 2013—William F. Mills

Applications for SBM Committees

State Bar of Michigan President-Elect Brian Einhorn invites
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 Michigan lawyers to apply now for appointment to
 committees for the 2013-2014 bar year. Service on
 committees is voluntary and occurs through an appointment
 process that begins with an application that must be filed by
 May 3.

"State Bar members often complain about the Bar not doing
 enough to support lawyers or the rule of law or to improve
 access to justice," Einhorn said. "The Bar has 24
 committees and four initiatives specifically created to help
 lawyers do their jobs, stress the importance of the rule of
 law, and make sure clients are able to obtain fair, quality
 representation. Instead of complaining, members should
 volunteer to join a committee and work to better those areas
 you think need improvement."



MESSAGE FROM THE CHAIR 
 
 Things have been relatively quiet in the beginning months of 2013, both from a 
legislative and judicial decisions standpoint.  This is due in part to the post-election 
legislative changeover in the House, where much of their efforts have been focused on 
filling key committee leadership positions.  Our Supreme Court has changed as well 
with the addition of Justices McCormack and Viviano.  Our Section plans to be very 
active in working with both the legislature and the judiciary in representing our 
membership during the upcoming year.   
 
 The lull in legislative activity may just be the calm before the storm.  The potential 
for several bills that affect negligence practitioners have been discussed.  Proposed 
legislation involving both medical malpractice and no-fault will probably make the 
rounds again this year.  Our Section will closely monitor this situation through our 
lobbyist Todd Tennis.  Steve Galbraith, the Editor of the Negligence Newsflash will alert 
you to any proposed legislation as it arises.  
 
 As indicated in my last message, our Section has been actively involved in 
working with the legislature on runner/capper legislation.  A bill limiting access to police 
reports for a short period of time after an accident occurs, as well as a bill prohibiting 
direct solicitation of accident victims are in the works.   
 
 Something else that our Section is taking a look into is the use of summary jury 
trials as a form of alternative dispute resolution.  Discussions are in their infancy and 
there are no specifics to share at this point, but if any of our membership has any 
specific feelings or information that they would like to share on this particular issue, I 
would like to hear from you in this regard. 
 
 Lastly, our summer meeting and golf outing will be held in Grand Rapids this year 
(it was held in Traverse City the last four years).  We will be having a reception on the 
evening of Thursday, August 1 at the Amway Grand in Grand Rapids, with a golf outing 
on the morning of Friday, August 2 at Thousand Oaks.  I would encourage all of our 
members, especially those on the west side of the state, to plan on attending the 
reception and/or the golf outing. 
 
 As always, I welcome any comments or questions from our members on any 
issue.  I can be reached at my office (810) 695-9600 or at twaun@waunlaw.com.   
 



NOTICES OF NONPARTY FAULT: A PRIMER 
 

by Beth A. Andrews, Esq.* 
Garan Lucow Miller, P.C. 

 
I. INTRODUCTION 

 The enactment of tort-reform legislation in 19951 dramatically affected tort litigation 

involving multiple tortfeasors. It generally eliminated joint liability in tort actions and created 

statutory provisions for the allocation of fault among all those liable for the plaintiff's injury or 

death, including nonparties to an action.2 By use of the word “shall,” the statutes mandate that 

triers of fact consider and apportion fault to “all persons that contributed to the death or injury, 

including each plaintiff and each person released from liability under section 2925d regardless 

of whether the person was or could have been named as a party to the action.”3 Thus, fault may 

now be apportioned to all plaintiffs, released tortfeasors (including settling defendants),4 

persons and entities against whom the plaintiff’s statute of limitation has run, persons over 

whom the court has no jurisdiction, persons who are deceased or insolvent or bankrupt, persons 

who are immune from liability, etc., without regard to whether the nonparty may now be or ever 

could have been actually held liable to plaintiff. 

 The statutes, themselves, however, contain but a single reference to notice – a 

reference in the amended MCL 600.2957(2) to the “identification” of a nonparty at fault, and 

even that merely discusses “identification” as the starting point for plaintiff’s period to file a 

motion to amend the complaint to add the nonparty as a defendant5 in the case and still have 

that amendment “relate back” to the date the original complaint was filed, thereby extending 

plaintiff’s statute of limitations against the nonparty.6 All other provisions concerning notice of 

nonparty fault are contained in MCR 2.112(K), which was adopted by the Supreme Court in 

late1997. Under that rule, the fault of a nonparty may not be considered unless a defendant 

gives timely notice of the claim:7 

MCR 2.112(K)  Fault of Nonparties; Notice. 
 



(1) Applicability. This subrule applies to actions based on tort or another legal 
theory seeking damages for personal injury, property damage, or wrongful death 
to which MCL 600.2957 and MCL 600.6304, as amended by 1995 PA 249, apply. 

 
(2) Notice Requirement.  Notwithstanding MCL 600.6304, the trier of fact shall 
not assess the fault of a nonparty unless notice has been given as provided in 
this subrule.  

 
(3) Notice.  

 
(a)  A party against whom a claim is asserted may give notice of a claim 
that a nonparty is wholly or partially at fault. A notice filed by one party 
identifying a particular nonparty serves as notice by all parties as to that 
nonparty.  

 
(b)  The notice shall designate the nonparty and set forth the nonparty's 
name and last known address, or the best identification of the nonparty 
that is possible, together with a brief statement of the basis for believing 
the nonparty is at fault.  

 
(c)  The notice must be filed within 91 days after the party files its first 

responsive pleading. On motion, the court shall allow a later filing of the 

notice on a showing that the facts on which the notice is based were not 

and could not with reasonable diligence have been known to the moving 

party earlier, provided that the late filing of the notice does not result in 

unfair prejudice to the opposing party.  

 “The purposes of the court rule are to provide notice that liability will be apportioned, 

provide notice of nonparties subject to allocated liability, and allow an amendment to add 

parties, thereby promoting judicial efficiency by having all liability issues decided in a single 

proceeding.”8 The Supreme Court has held that to the extent that this rule conflicts with MCL 

600.2957, the court rule prevails because, under the separation of powers in Const 1963, art 6, 

§ 5, the Supreme Court controls practice and procedure, and statutes of limitation and notices of 

nonparty fault are issues of procedure and not substance.9  

 Under MCL 600.2957 and 600.6304 and MCR 2.112(K), nonparty fault applies to all 

actions “based on tort or another legal theory seeking damages for personal injury, property 

damage, or wrongful death.” Unless all parties stipulate otherwise, the court must allow the trier 

of fact to apportion fault among all persons at fault10 whether or not the defendant has an 



alternative remedy in the form of a contribution claim against the nonparty.11 Comparative fault 

applies to all claims sounding in tort,12 with the term “personal injury” broadly defined to include 

intentional torts such as fraud and silent fraud and “any invasion of a personal right, not only 

bodily injuries.”13 Nonparty fault thus applies to claims for assault, battery, defamation, invasion 

of privacy, negligent or intentional infliction of emotional distress, medical malpractice,14 etc., 

but not in contract claims (including actions seeking express contractual indemnity15 or benefits 

under an insurance policy16), actions seeking declaratory relief, etc. 

 Notwithstanding sub-rule (K)(3)(a)’s reference to a nonparty who is “wholly or partially at 

fault,” however, a defendant who fails to timely file a notice may always contest proximate 

cause, i.e., assert that a nonparty was the proximate cause of plaintiff’s injuries instead of the 

defendant.17 Unless a proper and timely notice is filed, however, the defendant may not argue 

that the defendant and the nonparty were both at fault in causing the injury. 

II. THE NOTICE OF NONPARTY FAULT 

 Timing the notice of nonparty fault – Prompt, early notice is critical. The notice should 

be filed as soon as information becomes available suggesting fault by a nonparty. Sub-rule 

(K)(3)(c) governs timing and allows the defendant an unrestricted right to file a notice within the 

first 91 days after filing his or her first responsive pleading. A notice filed by one party identifying 

a particular nonparty serves as notice by all parties as to that nonparty,18 and this is true, even if 

the original filing party is dismissed from the case prior to trial.19 All that is required under the 

rule is the “best identification possible,” including the nonparty’s name and last known address 

as well as “a brief statement of the basis for believing the nonparty is at fault.” If the nonparty is 

unknown or unidentifiable, names and addresses are not required, and the notice may identify 

the nonparty as a “John Doe” and describe the nonparty’s role and fault, and then later be 

amended to supply additional information if and when that becomes known.20 In fact, at least 

one appellate panel has denied permission to file a late notice of nonparty fault because a “John 

Doe” notice could have been filed within the 91 days.21  



 Late notice – Most cases on this issue involve motions to strike a “late notice,” i.e., a 

notice or motion for leave to file a notice filed more than 91 days after the defendant’s first 

responsive pleading. Under sub-rule (K)(3)(c), a late notice may not be filed after that time 

unless (1) a motion is filed and (2) the court grants permission after the defendant proves that 

(3) the facts upon which the notice is based “were not and could not with reasonable diligence 

have been known to the moving party earlier” (“reasonable diligence”) and (4) the late filing will 

not result in “unfair prejudice to the opposing party,” usually the plaintiff (“no unfair prejudice”). 

Compliance with all four requirements of the rule is mandatory. Case law suggests that all late 

notices require a motion and permission of the court,22 but if reasonable diligence and no unfair 

prejudice is shown, the court may not deny that motion.23 The court may not grant a motion for 

late notice without proof of reasonable diligence and no unfair prejudice,24 and the parties may 

not stipulate to waive the requirements of the late notice rule.25 

 Reasonable diligence – Defendants have an obligation to exercise “reasonable 

diligence” and to take minimal steps to ascertain the identities of nonparties in a timely 

fashion.26 Late notice can be denied if, within the 91 day window, defendant should have known 

of the nonparty’s fault based on the complaint, early pleadings or records available to the 

defendant.27 Filing an overly general notice (“all negligent treating physicians” or “all negligent 

persons”) is not sufficient.28  

 Settling co-defendants – Settlement transforms a party into a nonparty, and this is the 

most common reason to file a late notice. Although § 6304(1)(b)’s mandate to apportion fault to 

“each person released from liability,” case law nonetheless (if inexplicably) suggests that a 

defendant should still file a motion so that fault can be allocated to a settling co-defendant.29 A 

motion filed “almost immediately” after learning of the settlement, must be granted.30 But 

beware:  waiting even a couple of months may prove fatal.31 

 Unfair prejudice to the plaintiff – Only prejudice to the plaintiff is relevant. Prejudice to 

the nonparty (i.e., extension of the statute of limitations under § 2957(2)) cannot be 



considered.32  The need to adjourn the trial does not necessarily constitute a reason to deny a 

motion for late notice.33 

 Form of notice – Although the best practice is to file a separate “notice of nonparty 

fault” so as to unambiguously start the clock running on plaintiff’s deadline to amend the 

complaint, notice provided within the defendant’s answer to the complaint, affirmative defenses 

and other pleadings34 has been found sufficient. 

 Brief statement of the basis for believing the nonparty is at fault – The notice must 

identify “specific acts or omissions that [defendant] reasonably believes might have caused the 

harm at issue”; otherwise, it is based on “pure speculation.”35 If medical providers are identified 

as nonparties, the more specific pre-suit notice requirements of MCL 600.2912b(1) need not be 

satisfied by a defendant before filing a notice, although they remain applicable to the plaintiff 

before amending the complaint.36  

III. WHO CONSTITUTES A PROPER NONPARTY AT FAULT  

 MCL 600.6304(1) refers to actions “involving the fault of more than 1 person,” and sub-

section (8) defines “fault” broadly to include “an act, an omission, conduct, including intentional 

conduct, a breach of warranty, or a breach of a legal duty, or any conduct that could give rise to 

the imposition of strict liability, that is a proximate cause of damages sustained by a party.” 

Section 6304(1)(b) requires the trier of fact to make findings indicating “[t]he percentage of the 

total fault of all persons that contributed to the death or injury.” The comparative fault (and thus 

the nonparty at fault provisions) apply even where the defendant’s fault is alleged to be 

intentional.37  

 Nonparty’s duty to the plaintiff – Fault may be apportioned only to a nonparty who 

owed a legal duty to the plaintiff.38 A defendant who has been summarily dismissed from the 

case based on a specific finding by the court that, as a matter of law, the nonparty owed no duty 

to the plaintiff may not later be identified by the remaining defendant as a nonparty at fault.39 

But a defendant dismissed from the case for other reasons (e.g., no breach of duty,40 no 



evidence of negligence due to plaintiff’s failure to identify an expert witness,41 etc.) may be 

identified as a nonparty at fault. 

 Successive tortfeasors – The nonparty’s breach of duty must have contributed to the 

same “indivisible” injury as the defendant’s breach.42 If injuries are “separate and divisible” (i.e., 

if it is possible to determine which portion of the plaintiff’s injuries were caused by which 

person), the defendant cannot be held liable for any injury or damages attributable to the 

nonparty, and the plaintiff has the burden of proving at trial which injuries were caused “solely” 

by the defendant’s negligence. So far, the aggravation of injuries caused by medical providers 

who negligently treated injuries caused by the defendant or by parents who failed to secure the 

recommended treatment for their minor child’s injuries have been held to be “separate and 

divisible” injuries. The defendants were not permitted to identify them as nonparties at fault, but 

the plaintiffs were required to prove at trial which injuries were attributable to the defendants.43  

 Immune persons and entities – A notice of nonparty fault may identify “any party, 

immune or not, who contributes to a single injury.”44 Employers who are otherwise immune from 

liability to the plaintiff45 may be identified as nonparties as fault.46 The result for parents immune 

from liability for injuries to their minor children is less settled, with the cases to date finding only 

that the parents’ fault resulted in separate and divisible injuries to the child.47 

IV. SANCTIONS 

 A defendant cannot be sanctioned for filing a frivolous notice of nonparty fault so long as 

the defendant has “some evidence” suggesting fault by the nonparty.48  

V. CAVEAT:  APPLICATION OF MCR 2.112(K) IN FEDERAL COURTS 

 State court precedent concerning notices of nonparty fault must be applied with caution 

within the federal courts. Under the Erie doctrine, federal courts sitting in diversity apply the 

substantive law but not the procedural law of the forum state.49 There is no consensus within 

the Sixth Circuit on whether MCR 2.112(K)’s nonparty notice requirements are Erie-substantive 

or procedural. One district court held that it is Erie-substantive and must be applied.50 One held 



that it did not apply in federal court.51 Another refused to allow the filing of any notice of 

nonparty fault because the Federal Rules of Civil Procedure allow only third-party complaints.52 

Other courts have held (or sometimes just assumed without discussion) that the state court rule 

applies.53 Others have declined to decide the issue but then proceeded to examine the same 

factors of “reasonable diligence” and “unfair prejudice” mentioned in the state rule.54 And one 

judge even applied the state court rule but held that “the Court retains equitable power to grant 

extensions to the time restraints delineated in the court rules.”55 

VI. CONCLUSION 

 Fault may not be apportioned to nonparties unless proper notice is given. How, when 

and in what form that notice must be given is governed by MCR 2.112(K), and timely and 

complete compliance with the rule is mandatory for both the parties and the court. Both the type 

of claim and the nonparty must be appropriate before fault can be apportioned to a nonparty. 

Further development of the law in this area is certain, particularly in federal courts, where it is 

still unsettled. 

 

 

* Beth A. Andrews is a shareholder at Garan Lucow Miller, P.C. in Troy, Michigan. She 

specializes in insurance coverage disputes, tort reform, indemnity, electronic discovery and the 

defense of individuals, businesses and municipalities. She has co-authored publications for the 

Defense Research Institute. Over the past 18 years, she has co-authored numerous 

publications and lectured frequently on the topic of tort reform.  
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31. Compare: Vegel v Detroit Entertainment, LLC, No. 02-CV-73720 (ED Mich April 2, 2007) 
(notice allowed when motion filed one month after learning of settlement); Zavsza, supra (notice 
stricken when motion filed 3 months after learning of settlement). 

32. Bint v Doe (After Remand), 274 Mich App 232, 235 (2007) (late notice allowed although 
it extended plaintiff’s statute of limitations against the nonparty for several additional years 
under § 2957(2)’s relation back provision). 

33. Salter, supra at 568 (2004) 

34. Karpanai, supra; Dresser v Cradle of Hope Adoption Center, Inc, 421 F Supp 2d 1024, 
1028 (ED Mich 2006); Haas v Briggs, unpublished opinion per curiam of the Court of Appeals, 
decided September 3, 2002 (Docket Nos. 224753, 227758 & 227772) (fault of other plaintiff 
referenced in defendant’s other pleadings).  

35. Johnson, supra. 

36. Howe v Boucree (On Reconsideration), unpublished opinion per curiam of the Court of 
Appeals, issued July 10, 2008 (Docket No. 273949), vacated 483 Mich 907 (2009); Driver v 
Naini, 490 Mich 23, n 28 (2011). 

37. Lamp v Reynolds, 249 Mich App 591, 601-605 (2002) (comparative fault applies whether 
defendant’s fault is alleged to be intentional, wilful and wanton or merely negligent). 

38. Romain v Frankenmuth Mut Ins Co (On Rehearing), 483 Mich 18, 20 (2009); Jones v 
Enertel, Inc, 254 Mich App 432, 437-438 (2002), lv den 469 Mich 955 (2003).  

39. Jones v Enertel, 254 Mich App 432 (2002). 



                                                                                                                                                                                                    
40. Neill v Steel Master Transfer, Inc, unpublished opinion per curiam of the Court of 
Appeals, issued October 21, 2008 (Docket Nos. 279122), lv den 483 Mich 922 (2009). Contra, 
Auito v Clarkston Creek Golf Club, Inc, unpublished opinion per curiam of the Court of Appeals, 
issued June 8, 2004 (Docket No. 240621). 

41. Bronkema v Ferwerda Enterprises, Inc, unpublished opinion per curiam of the Court of 
Appeals, issued April 21, 2009 (Docket No. 275528); Bryant v Ferrellgas, Inc, issued September 
12, 2008 (Docket No. 07-10447) (ED Mich), 2008 WL 4208254 (Majzoub, Mag.). 

42. Holton v A+ Ins Assocs, Inc, 255 Mich App 318, (2003) (no allocation of fault to 
tortfeasor and plaintiff for causing property loss in suit against insurance agent for negligent 
failure to procure coverage); Olivia Marie, Inc v Travelers Cas Ins Co of America, No. 11-12394 
(ED Mich December 17, 2012) (no allocation of fault to thief in suit against insurance agent for 
fraud and misrepresentation). 

43. Johnson, supra (defendant not entitled to identify treating doctor as nonparty at fault 
because injuries received in the auto accident were separate and distinct from those resulting 
from the subsequent botched surgery), citing Vandonkelaar v Kid’s Court, LLC, 290 Mich App 
187 (2010) (originally reported as Slager v Kid’s Kourt, LLC) (minor plaintiff’s parents could not 
be identified as nonparties at fault because injuries due to parents’ alleged negligent failure to 
secure recommended therapy were separate and divisible, and defendant could not be held 
liable for any aggravation caused by parents). 

44. Johnson, supra.  

45. MCL 418.131(1). 

46. Kopp v Zigich, 268 Mich App 258 (2005), rev’d in part on other grounds in Romain, 
supra; Schmeling v Whitty, unpublished opinion per curiam of the Court of Appeals, issued 
February 15, 2011 (Docket Nos. 292190, 292740). 

47. Vandonkelaar v Kid’s Court, LLC, 290 Mich App 187, 200-203 (2010) (minor plaintiff’s 
parents could not be identified as nonparties at fault because injuries due to parents’ alleged 
negligent failure to secure recommended therapy were separate and divisible, and defendant 
could not be held liable for any aggravation caused by parents); Johnson v Abrams, supra 
(defendant not entitled to identify treating doctor as nonparty at fault because injuries received 
in the auto accident were separate and distinct from those resulting from the subsequent 
botched surgery), relying on Vandonkelaar. 

48. Fansler v Richardson, 266 Mich App 123 (2005); Koza v Patriot Homes, unpublished 
opinion per curiam of the Court of Appeals, issued April 28, 2009 (Docket No. 282347).  

49. Erie R Co v Tompkins, 304 US 64; 58 S Ct 817; 82 L Ed 1188 (1938). 

50. Greenwich Ins Co v Hogan, 351 F Supp 2d 736, 739 (WD Mich 2004) (Brenneman, 
Mag.) (“[T]he rule is a necessary component of Michigan's statutory scheme of “fair share 
liability”.) 

51. Dresser, supra (Lawson, J) 

52. Jefferson v County of Wayne, issued March 31, 2008 (Docket No. 05-73849) (ED Mich), 
2008 WL 880224 (Cook, J). 



                                                                                                                                                                                                    
53. See United House of Prayer for All People v United Bldg Contractors, Inc, issued April 
11, 2006 (Docket No. 02-75131) (ED Mich), 2006 WL 932330 (Cohn, J); Dow v Rheem Mfg Co, 
issued July 20, 2010 (Docket No. 09-12697-BC) (ED Mich), 2010 WL 2854428 (Ludington, J); 
Farley v Country Coach, Inc, issued March 13, 2006 (Docket No. 05-CV-71623), 2006 WL 
3299464 (Steeh, J); Walker v Natl Steel Corp, issued October 14, 2005 (Docket No. 04-60194) 
(ED Mich), 2005 WL 2649294 (Battani, J) (all assuming without discussion that state court rule 
applies).  

54. Sisson v Wal-Mart Stores E, LP, issued January 25, 2011 (Docket No. 10-10768-BC) 
(ED Mich), 2011 WL 282631 (Ludington, J). 

55. United House of Prayer, supra. 
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CAN A TORT PLAINTIFF COMMENCE A DECLARATORY JUDGMENT ACTION? 
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 Here’s a question that doesn’t come up often, but can be confusing when it does.  The tort 
claimant sues the tort defendant, who is insured.  The tort defendant’s insurer declines coverage 
or asserts a reservation of rights.  The defendant-insured does nothing to contest the insurer’s 
position.  Maybe the defendant-insured is judgment proof or just doesn’t care.  The insurer does 
not file a declaratory judgment action either, so the denial of coverage goes unchallenged.  Is the 
tort claimant out of luck?  Can he or she sue all by himself? 

 The answer is no, the tort claimant is not out of luck.  He can bring the declaratory action 
on his own initiative because he is an interested party.   

Third Party Beneficiary Argument 

 First, here is the argument that the tort claimant cannot sue in his own right.  It’s 
deceptively simple:  The tort claimant is not a third party beneficiary of the insurance contract.  
MCL 600.1405(1) says: 

Sec. 1405. Any person for whose benefit a promise is made by way of contract, as 
hereinafter defined, has the same right to enforce said promise that he would have had if 
the said promise had been made directly to him as the promisee. 

(1) A promise shall be construed to have been made for the benefit of a person 
whenever the promisor of said promise had undertaken to give or to do or refrain 
from doing something directly to or for said person. 

 
An insurer would cite Schmalfeldt v North Pointe Ins Co, 469 Mich 422; 670 NW2d 651 (2003), 
in which Mr. Schmalfeldt was injured in a bar fight on the premises of the insured tavern.  He 
required dental surgery and sought to recover under the medical payments provision of the 
tavern’s policy.  The Supreme Court denied the claim, holding that  
 

[T]he contract contains no promise to directly benefit Schmalfeldt within the meaning of 
1405. Nothing in the insurance policy specifically designates Schmalfeldt, or the class of 
business patrons of the insured of which he was one, as an intended third-party 
beneficiary of the medical benefits provision. At best, the policy recognizes the 
possibility of some incidental benefit to members of the public at large, but such a class is 



too broad to qualify for third-party status under the statute. 
 
Schmalfeldt at 429.   

 That sounds plausible, but the argument is wrong, at least when it is applied to liability 
coverage.  In Schmalfeldt, the injured patron did not sue the either the assailant or the tavern.  
“Schmalfeldt did not sue his assailant because he could not identify that person. He also did not 
sue the Elite Bar, apparently conceding that it had not breached any duty to him.”  Id. at 429 n. 1.  
He sued only for medical benefits under the tavern’s policy.  So Schmalfeldt does not speak to 
the situation where a tort claimant sues a tort defendant who is insured for liability coverage.  In 
Schmalfeldt, the plaintiff was suing the insurer directly for a benefit under the policy.  In the 
liability situation, the tort claimant’s rights against the insurer are derivative of the insured’s 
rights.   
 
 Schmalfeldt cites other third party beneficiary cases, but none of those involved a claim 
by a tort claimant against an insurer.  If Schmalfeldt does not justify the denial of a tort 
claimant’s right to bring a declaratory action, what about MCL 600.1405 itself?  It certainly is 
true that at the time of contracting – when the policy was issued – our tort claimant could not 
have been in the contemplation of the contacting parties as someone for whose benefit the 
contract was made.   
 
 The problem with the third-party-beneficiary argument is that it’s the wrong argument, 
for three reasons.  First, declaratory actions are governed by MCR 2.605, which uses different 
criteria.  Second, insurance is a regulated industry, and the governing statute and case 
specifically treat the tort claimant as a person with an interest in the existence of coverage.  
Third, a person who is a party in interest can file a lawsuit.   

MCR 2.605 is Controlling 

 Declaratory judgment actions are governed by MCR 2.605: 

(A) Power to Enter Declaratory Judgment 
 

(1) In a case of actual controversy within its jurisdiction, a Michigan court of 
record may declare the rights and other legal relations of an interested 
party seeking a declaratory judgment, whether or not other relief is or 
could be sought or granted. 

 
 So the question is not whether the tort claimant is a “third party beneficiary,” but whether 
he is an “interested party.”  It may sometimes be difficult to determine whether a person is a 
third party beneficiary, because the requirement that the contract calls for the promisor to do 
something “directly” to or for the third party.  But deciding whether someone is an interested 
party is not hard.  An interested party is a party who has an interest in the resolution of the 
dispute.  Since the tort claimant will look to the tort defendant’s insurer for payment of a 
judgment, the tort claimant’s interest is obvious. 
 

The Tort Claimant is an Interested Party 
 



 MCL 500.3006 specifically provides that “an action in the nature of a writ of garnishment 
may be maintained by the injured person, or his or her personal representative, against such 
insurer under the terms of the policy for the amount of the judgment in the said action not 
exceeding the amount of the policy.”  This statute establishes as a matter of law that the “injured 
person” has an enforceable right against the insurer of the tort claimant.  That right equates to an 
“interest,” and the tort claimant has a right to use the courts to protect that interest.   
 
 Garnishment is not the only remedy available to the tort claimant.  He or she can also 
bring a direct action against the insurer.  Davis v Great American Insurance Co, 136 Mich App 
764; 357 NW2d 761 (1984) (liability coverage under a homeowner’s policy).   
 
 A fundamental problem with the third party beneficiary defense is that it “proves too 
much.”  If the tort claimant has no right to sue in his own name when there is no existing lawsuit 
between the insured and the insurer, and if the reason is that the tort claimant is not a third party 
beneficiary, then the tort claimant should also be barred when there is an existing declaratory 
action.  The unfortunate tort claimant is still not a third party beneficiary; nothing the insured and 
insurer do vis a vis each other can change that status. 
 
 Yet the case law is clear that the tort claimant must be joined in the declaratory action or 
he will not be bound by the result. 
 

Thus, if the insurer wishes to obtain a judgment that would bind the alleged tort victim, 
the insurer must make the victim a party to the action for declaratory judgment. “We have 
grave doubts, that a declaratory judgment would be res judicata of anything with only the 
present parties before us. All interested parties should be before the court.” 

 
Allstate Ins Co v Hayes, 442 Mich 56, 67, N 12, 499 NW2d 743 (1993), quoting from Central 
High School Athletic Ass'n v Grand Rapids, 274 Mich 147, 153; 264 NW2d 322 (1936) 
 
 The Allstate court went on to say that 
 

“the fact that an injured party is not a third-party beneficiary of the insurance contract is 
not determinative of his ‘standing’ to continue the action for a declaration of his rights as 
a conceded real party in interest.” 

 
Id. at 63 
 
 The tort claimant not only has the right to continue an action, but also to intervene in an 
existing action.  This is a right, not a matter of discretion for the court.  Auto-Owners Ins Co v 
Kaiser-Morris, Inc, 284 Mich App 610; 773 NW2d 267 (2009).  Auto-Owners was decided after 
Schmalfeldt and drew the distinction made above between liability coverage, which is a third 
party right, versus a medical payment provision, which is a claim for first party benefits.  
 
 Several unpublished opinions of the Court of Appeals have applied these principles and 
allowed the claimant to sue the insurer directly: 
 



MEEMIC v Executive Risk Indemnity, Inc, Court of Appeals no. 242967, 01/27/2004; 
2004 WL 134005 (injured party had standing to seek declaratory judgment against 
tortfeasor’s insurer).  
 
Progressive Ins Co v Sneden, Court of Appeals no. 285265; 2010 WL 1223173, 
03/30/2010 (injured individuals had standing to seek declaratory judgment against 
tortfeasor’s insurer).  
 
Couture v Farm Bureau General Ins Co Court of Appeals no. 283404; 2009 WL 
2426143, 08/06/2009, rev on other grounds, 776 NW2d 911 (2010) (“We reject [the 
insurer’s] challenge to [the injured party’s] standing to contest the reformation of the 
contract between [the insurer] and [the insureds].” 

 
Conclusion 

 
 The argument that the tort claimant lacks an enforceable interest in the existence of 
coverage because he or she is not a third party beneficiary of the insurance contract may have  
surface appeal, but it cannot withstand analysis.  The tort claimant has an actual financial interest 
as a matter of fact and that interest is recognized and enforceable as a matter of law.  The injured 
claimant is not required to be a passive spectator while others decide (or ignore) his or her fate.  
 
----------------------------- 

Hal Carroll is a co-founder, first Chairperson and current council member of the Insurance and 
Indemnity Law Section, and a frequent contributor to the Negligence Law Quarterly.  He is a 
chapter author of ICLE’s Michigan Insurance Law and Practice, and was designated a Super 
Lawyer® again in 2012.  He specializes in disputes over insurance coverage and indemnity 
obligations, and in general civil appeals.  His email address is HOC@HalOCarrollEsq.com. 



	  
Negligence	  Section	  End	  of	  Session	  Review	  
	  
The	  Legislature	  finished	  the	  2011-‐2012	  session	  with	  a	  flurry	  of	  legislation	  as	  they	  adjourned	  on	  
December	  14.	  	  The	  headlines	  were	  filled	  for	  a	  week	  with	  massive	  changes	  to	  Michigan	  laws	  relating	  to	  
labor,	  taxation,	  concealed	  weapons	  and	  health	  insurance.	  	  	  Here	  are	  some	  highlights	  of	  issues	  the	  
Negligence	  Section	  was	  involved	  in	  over	  the	  2011-‐2012	  session.	  
	  
	  
Things	  that	  Passed	  
	  
Medical	  Malpractice	  Legislation	  
	  
In	  2011,	  the	  only	  legislation	  to	  move	  dealing	  with	  medical	  malpractice	  was	  Senate	  Bill	  53,	  dubbed	  the	  
“I’m	  Sorry”	  legislation.	  	  	  Sponsored	  by	  Senator	  Marleau	  (R-‐Lake	  Orion),	  the	  bill	  passed	  with	  the	  support	  
of	  the	  Negligence	  Law	  Section.	  	  It	  is	  now	  PA	  21	  of	  2011.	  	  	  
	  
In	  2012,	  much	  more	  ambitious	  legislation	  aimed	  at	  limiting	  medical	  malpractice	  claims	  was	  pushed	  by	  
the	  Michigan	  State	  Medical	  Society.	  	  The	  long-‐awaited	  “ER	  Immunity	  Bill”	  was	  introduced	  as	  SB	  1110,	  
and	  a	  four	  bill	  package	  (SB	  1115-‐1118)	  accompanied	  it.	  	  While	  SB	  1110	  thankfully	  never	  took	  off,	  SB	  
1116	  quickly	  became	  the	  greatest	  looming	  threat	  to	  the	  medical	  malpractice	  legal	  community.	  	  Known	  
as	  the	  “Physician	  Judgement	  Bill,”	  SB	  1116	  would	  have	  greatly	  enhanced	  the	  impact	  of	  a	  medical	  
professional’s	  judgment	  for	  his	  or	  her	  defense.	  	  	  
	  
After	  a	  great	  deal	  of	  effort	  from	  both	  the	  plaintiff	  and	  defense	  bar,	  the	  bills	  were	  held	  up	  in	  the	  Senate	  
Insurance	  Committee.	  	  Negotiations	  between	  MSMS,	  the	  MAJ,	  the	  bills’	  sponsors	  and	  Committee	  Chair	  
Joe	  Hune	  (R-‐Hamburg),	  led	  to	  SB	  1116	  and	  SB	  1117	  being	  canned,	  and	  SB	  1115	  and	  SB	  1118	  being	  
amended.	  	  SB	  1115	  and	  SB	  1118	  (as	  of	  this	  writing)	  have	  been	  presented	  to	  the	  Governor	  and	  are	  
awaiting	  his	  signature.	  
	  
	  
Sidewalk	  Liability	  
	  
After	  several	  years	  of	  effort,	  the	  Michigan	  Municipal	  League	  was	  successful	  at	  passing	  legislation	  to	  
make	  changes	  to	  how	  liability	  relates	  to	  sidewalk	  defects.	  	  The	  bill	  as	  introduced	  would	  have	  made	  it	  so	  
that	  a	  person	  injured	  by	  a	  sidewalk	  defect	  had	  to	  prove	  that	  there	  was	  a	  “vertical	  discontinuity	  defect	  of	  
2	  inches	  or	  more	  in	  the	  sidewalk.”	  	  The	  bill	  was	  amended	  before	  passage	  to	  include	  language	  allowing	  
for	  liability	  if	  there	  was	  “a	  dangerous	  in	  the	  sidewalk	  itself	  of	  a	  particular	  character	  other	  than	  solely	  a	  
vertical	  discontinuity.”	  	  The	  bill	  was	  signed	  into	  law	  as	  PA	  50	  of	  2012.	  
	  
Recreational	  Immunity	  
	  
HB	  4231,	  sponsored	  by	  Rep.	  Walsh	  (R-‐Livonia),	  originally	  would	  have	  created	  immunity	  for	  negligent	  
behavior	  on	  the	  part	  of	  youth	  recreational	  sponsors.	  	  The	  bill	  was	  amended	  to	  only	  immunize	  injuries	  
stemming	  from	  the	  inherent	  risk	  of	  the	  activity,	  leaving	  sponsors	  who	  were	  negligent	  liable	  for	  any	  
damages	  their	  negligence	  caused.	  	  The	  bill	  was	  signed	  into	  law	  as	  PA	  61	  of	  2011.	  
	  
	  



Child	  Welfare	  Immunity	  
	  
After	  successfully	  stopping	  the	  House	  version	  of	  this	  legislation	  in	  the	  House	  Judiciary	  Committee	  early	  
in	  2012,	  the	  Senate	  version	  of	  the	  bill	  took	  flight	  late	  last	  year.	  	  Introduced	  in	  September,	  SB	  1240	  was	  
rushed	  through	  the	  Senate	  and	  found	  its	  way	  through	  the	  House	  just	  before	  the	  end	  of	  session.	  	  The	  bill	  
grants	  immunity	  to	  private	  children’s	  services	  agencies	  for	  all	  but	  willful	  and	  wanton	  misconduct.	  	  
Despite	  the	  controversial	  nature	  of	  the	  legislation,	  it	  nonetheless	  passed	  on	  a	  mostly	  party-‐line	  vote	  
(Rep.	  Callton	  from	  Nashville	  was	  the	  only	  Republican	  “no”	  vote).	  	  The	  bill	  was	  presented	  to	  the	  Governor	  
and	  is	  currently	  awaiting	  his	  signature.	  	  
	  
	  
Things	  that	  Died	  
	  
No-‐Fault	  Auto	  
	  
Legislation	  to	  make	  major	  changes	  to	  both	  1st	  party	  and	  3rd	  party	  no-‐fault	  law	  failed	  to	  become	  law	  this	  
session.	  	  HB	  4936,	  sponsored	  by	  Rep.	  Lund	  (R-‐Shelby	  Twp.)	  would	  have	  eliminated	  lifetime	  medical	  
benefits,	  established	  fee	  schedules	  for	  medical	  providers	  and	  limited	  home	  care	  payments.	  	  It	  never	  got	  
the	  support	  in	  the	  House	  it	  needed	  for	  passage.	  	  House	  Bill	  5864,	  sponsored	  by	  Rep.	  Lyons	  (R-‐Alto),	  
seeks	  to	  return	  the	  3rd	  party	  threshold	  for	  “serious	  impairment	  of	  body	  function”	  to	  something	  akin	  to	  
the	  Kreiner	  decision.	  	  The	  bill	  was	  introduced	  late	  in	  the	  session	  and	  never	  received	  a	  hearing.	  
	  
We	  expect	  both	  of	  these	  issues	  to	  be	  back	  on	  the	  front	  burner	  next	  year.	  	  	  
	  
Equine	  and	  Farm	  Market	  Immunity	  
	  
Despite	  a	  4th	  quarter	  push,	  the	  equine	  immunity	  bill	  (HB	  4867)	  failed	  to	  receive	  enough	  support	  in	  the	  
Senate	  Judiciary	  Committee	  to	  move	  forward	  (thanks	  to	  Sen.	  Tory	  Rocca).	  	  HB	  4866,	  which	  would	  have	  
immunized	  farm	  markets,	  never	  passed	  the	  House.	  	  We	  expect	  both	  bills	  to	  resurface	  in	  the	  upcoming	  
session.	  
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