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Paul J. Manion
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 Terry & Thomas PC

On May 18, 2012, at the Detroit Golf
 Club, the Negligence Section will host its
 Annual Past Chair's Dinner. During the
 festivities, Jim Borin of Garan Lucow
 Miller P.C. will receive the Section's
 prestigious Earl Cline Award. This recognition is presented
 in honor of Jim's superb skills, ethics, and contributions
 throughout his lengthy career to the practice of negligence
 law and lawyering in general. My personal congratulations
 to my DCL classmate.

On August 5, 2012, the Negligence Section will be holding
 its "Up North" Summer Meeting at the Park Place Hotel in
 Traverse City, Michigan. During that meeting, the Section
 will be presenting to Bill Booth of Plunkett Cooney its
 Annual Outstanding Achievement Award. Bill has been
 routinely recognized as an excellent lawyer, who practices
 with great skill, civility and commitment to his clients. He is a
 shining example to all of us as to how lawyering should be
 conducted.

Read Article Below

P.A. 2011, No. 163, Eff. 1/1/2012: Back to Repose and
 Limitations

Noreen L. Slank
 Collins, Einhorn, Farrell & Ulanoff, P.C.
 4000 Town Center, Ste. 909, Southfield, MI 48075
 (248) 351-5444

It's October 9, 2012. Your client just called to let you know
 she was injured nine months ago, on January 2, 2012.
 Heavily-angled windows on the lowest
 level of an office building shattered on a
 breezy day. She was injured and wants to
 sue. Ark-i-Tek designed the building in
 2006. It was certified for occupancy in
 2009. Ark-i-Tek did nothing on the project
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 after 2007. In late 2006, EnginNear
 conducted wind tunnel tests under
 contract with Ark-i-Tek and decided the
 angled windows would withstand beyond-
gale-force winds and then skedaddled from the project. Tsao
 was the general contractor and used the customary gobs of
 subs on the project, including Windows-R-Us. Tsao pulled
 up stakes at the site in mid-2010. The window work was
 completed as one of the last items.

Read Article Below

The Michigan Association for Justice in cooperation with
 The Michigan Defense Trial Counsel offer their membership
 and the public this first time opportunity to purchase:

Motor Vehicle No-Fault Law in Michigan 2011 Edition

Pursuading The Court

Hal O. Carroll

Figuring out what a policy or an
 indemnity clause says can be tricky,
 and the purpose of the preceding ten
 articles was to provide some pointers
 and make the process a little more
 focused, if not necessarily easier.

But questions about coverage and
 indemnity are almost always resolved
 by motions for summary judgment or
 summary disposition, so the crucial
 task is explaining the clause at issue
 to the judge. Impassioned arguments to a jury are out of
 place here.

Read Article Below

The Negligence Counsel is trying to keep its finger on the
 pulse of what is going on with the legislature. As a
 consequence, we have invited a number of legislators to
 come address the counsel. Most recently, we were
 fortunate to have both Lisa Brown from the 39th District and
 Kurt Heise from the 20th District. We thank representatives
 Brown and Heise for their participation, and willingness to
 listen to the views of your negligence counsel.
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Lisa Brown—39th District Representative
Lisa A. Brown is a Dykema commercial
 litigator with a diverse practice. Ms. Brown
 handles contract and business disputes
 with national implications as well as
 litigation involving purely private disputes
 and issues. In addition to UCC,
 commercial and contract work, clients
 seek her legal representation on recall
 and warranty cost-recovery matters,
 automotive supplier disputes, patent

 infringement cases, real estate, shareholder and other
 business litigation and class actions. Ms. Brown has
 handled complex litigation in state and federal courts,
 participating as trial counsel, and representing clients before
 alternative dispute resolution forums throughout the country.

Kurt Heise—20th District Representative
Heise began his career as a city attorney
 in Dearborn Heights and the City of
 Woodhaven, followed by serving as
 mayor's deputy in Dearborn Heights.
 From 2003 to 2009, Heise served as
 Director of the Wayne County Department
 of Environment where he played a
 significant role in the development of the
 State Watershed Alliance Act, was a
 member of the Blue Ribbon Commission

 for Lake St. Clair, and was appointed by the Speaker of the
 House to serve as co-chair of the Michigan Groundwater
 Conservation Advisory Council.

Michigan Lawyers Weekly wants to hear about your
 verdicts & settlements. Please submit recent civil cases
 (within the past six months) where you prevailed—whether
 in a jury verdict or a settlement—so they may publish them.
 Questions about Lawyers Weekly's Verdicts and
 Settlements policy may be directed to the editor at (800)
 678-5297 or editor@mi.lawyersweekly.com

Legislative Update

Simple Negligence—Not so Simple

Todd Tennis

Every year, several pieces of
 legislation are introduced in Michigan
 seeking to immunize one group or
 another from liability for negligence.
 These bills usually allow lawsuits to
 proceed if the actions of the
 defendant rose to the level of "gross
 negligence" or "willful and wanton
 misconduct." Most attorneys
 understand that trying to sue for
 "gross negligence" or "willful and
 wanton misconduct" is next to impossible. Unfortunately,
 most lawmakers are not making that connection.

mailto:editor@mi.lawyersweekly.com
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Save the Date!

Negligence Law Section Annual Meeting and Program
 Friday, September 21, 2012
 1:00-3:00 p.m.
 Devos Place/Amway Grand Plaza, Grand Rapids

2012 Spring Meeting
 April 26–29
 Bellagio, Las Vegas

Sponsors:
 Bienenstock Court Reporting & Video—Lauren Bienenstock
 30800 Telegraph Rd., Bingham Farms, MI 48025
 Ph: 248.644.8888
 Fax: 248.644.1120

Lawsuit Financial Corporation—Mark M. Bello
 29777 Telegraph Rd., Ste 1310, Southfield, MI 48037
 Ph: 248.948.1800
 Fax: 248.948.1802

Leading Technologies, LLC, Consultants and Forensic
 Experts—Robert Yano
 18118 US 20, Fayette, OH 43521
 Ph: 419.452.6992
 Fax: 419.452.6993

Legal Copy Services, Inc.—Beth Cannon
 781-B Kenmoor Ave, SE, Grand Rapids, MI 49501
 Ph: 616.949.1614
 Fax: 616.949.6472

Daniel P. Makarski
 Alternative Dispute Resolution
 Secrest, Wardle, Lynch, Hampton, Truex & Morley PC
 94 Macomb Pl, Mt. Clemens, MI 48043
 Ph: 586.465.7180 x 3101
 Fax: 586.465.0673

Ringler Associates—Mark Vogel
 85 Campau NW, # 302
 Grand Rapids, MI 49503
 Ph: 616-235-1400
 Fax: 616-235-1450

Dunleavy & Associates—Patrick Dunleavy
 36500 Orchard Hill Place, Ste. 190
 Novi, MI 48375
 Ph: 248-305-8899
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Park Place Hotel

 Fax: 248-305-8833

Summer Meeting
 Reception & Golf

Sunday, August 5, 2012
 Park Place Hotel

After Glow
 9:00–10:00 p.m.
 Beacon Lounge @ Park
 Place Hotel

Golf 9:00 a.m.
 Monday, August 6, 2012

The Kingsley Club All
 golfers must provide a valid credit card to use in the event
 of a late cancellation or no-show. All credit card numbers
 will be secured and only used if the golfer does not cancel
 prior to July 14, 2012 or does not show up on August 6,
 2012.

Outstanding Achievement Award 2012

The Negligence Law Section of the State Bar of Michigan
 proudly confers this Outstanding
 Achievement Award upon William
 D. Booth for his/her distinguished
 service to the legal community.

History of Recipients:

2008—Justice Elizabeth Weaver
 2009—Attorney, Dean Robb
 2010—Judge Elizabeth Gleicher, Michigan Court of Appeals
 2011—Justice Michael Cavanagh
 2012—Willam D. Booth



On May 18, 2012, at the Detroit Golf Club, the Negligence Section will host its 
Annual Past Chairperson’s Dinner.  During the festivities, Jim Borin of Garan, 
Lucow, Miller P.C. will receive the Section’s prestigious Earl Cline Award.  This 
recognition is presented in honor of Jim’s superb skills, ethics, and contributions 
throughout his lengthy career to the practice of negligence law and lawyering in 
general.  My personal congratulations to my DCL classmate. 
 
On August 5, 2012, the Negligence Section will be holding its “Up North” 
Summer Meeting at the Park Place Hotel in Traverse City, Michigan.  During that 
meeting, the Section will be presenting to Bill Booth of Plunkett Cooney its 
Annual Outstanding Achievement Award.  Bill has been routinely recognized as an 
excellent lawyer, who practices with great skill, civility and commitment to his 
clients.  He is a shining example to all of us as to how lawyering should be 
conducted.   
 
The Negligence Council continues its monitoring of potential legislation that may 
affect negligence law.  The Counsel comments on various pieces of litigation as 
requested by the State Bar of Michigan.  Also, the Council takes positions on 
proposed legislation in support or opposition when the Council has a clear need 
and general consensus.  We have been fortunate this year to have two (2) State 
Legislators accept invitations for a monthly Council Meeting and discuss proposed 
legislation and the Council’s comments on same. 
 
I am also pleased to announce that the Negligence Section is hosting a 
Bench/Bar/Legislative Event on Tuesday, June 5, 2102 from 5:30 p.m. to 7:00 
p.m. at Cooley Law School’s Lansing campus.  The invitation list is to include 
Senators, Legislators, Circuit Judges from surrounding Counties, Supreme Court 
Justices, Court of Appeals Judges, the Boards of the Ingham County Bar 
Foundation, the President and Professors at Cooley Law School that teach 
negligence law, and current Leaders and Committee Chairs of the Negligence 
Council. This should be an excellent opportunity to generate camaraderie and 
discussion of negligence issues.   
 
Megan Cavanaugh of Garan Lucow Miller P.C. was recently nominated and 
accepted as a new Defense Council Member.  We are all grateful for her 
participation and commitment to the Negligence Section.   
 
So it goes, a busy and productive year. 
   



P.A. 2011, No. 163, Eff. 1/1/2012: Back to Repose and Limitations 
  By Noreen L. Slank 

Collins, Einhorn, Farrell & Ulanoff, P.C. 
4000 Town Center, Ste. 909, Southfield, MI 48075 / (248) 351-5444 
Noreen.Slank@ceflawyers.com 

 
It’s October 9, 2012. Your client just called to let you know she was injured nine months 

ago, on January 2, 2012.  Heavily-angled windows on the lowest level of an office building 

shattered on a breezy day.  She was injured and wants to sue.  Ark-i-Tek designed the building in 

2006.  It was certified for occupancy in 2009.  Ark-i-Tek did nothing on the project after 2007.  

In late 2006, EnginNear conducted wind tunnel tests under contract with Ark-i-Tek and decided 

the angled windows would withstand beyond-gale-force winds and then skedaddled from the 

project.  Tsao was the general contractor and used the customary gobs of subs on the project, 

including Windows-R-Us.  Tsao pulled up stakes at the site in mid-2010.  The window work was 

completed as one of the last items. 

 Last year, when a client contacted you about an injury at another building, you consulted 

MCL 600.5839, Michigan’s so-called statute of repose, to understand the time frame for filing 

suit.  Even though you believe protecting certain defendants with statutes that shut down lawsuits 

even before people are injured offends both due process and equal protection, you know 

Michigan’s Supreme Court disagreed in O’Brien v Hazelet & Erdal, 410 Mich 1 (1980).  This 

statute of repose has become a familiar feature of the litigation landscape. 

 You remember that the Supreme Court riled defendants in Ostroth v Warren Regency, 

474 Mich 36 (2006) by reversing Witherspoon v Guilford, 203 Mich App 240 (1994).  The 

Supreme Court agreed that MCL 600.5839 is “both a statute of limitation and a statute of 

repose.”  Ostroth at 46.  That was a good development for plaintiffs.  Under Witherspoon, 

plaintiffs had to worry that the time for suing would be even shorter than §5839 sets because a 

general negligence limitation period (as to contractors) or a malpractice limitation period (as to 
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an architect, engineer or surveyor) would be applied.  Ostroth shut that duality down.  Real-

property-improvement defendants have been pretty steamed about that. 

 So with a certificate of occupancy in 2010 you go on-line to study §5839.  That statute is 

so complicated you have an established practice of re-reading it in every building-injury case.  

Odd.  It’s been all rearranged, even though it still seems to say the same thing as before.  

“Amended by P.A. 2011, No. 162, Eff Jan 1, 2012.”  It doesn’t seem like the Legislature would 

amend a complicated statute just to make it more easily understood, but maybe that’s what 

happened.  You’ve secured copies of both the old and the new statute and are comparing the two 

versions.  Other than organization, there are only two differences: (1) “state licensed land 

surveyor” now reads “licensed professional surveyor,” and (2) and the old statute governs 

lawsuits “arising out of the defective and unsafe condition of any improvement to real property” 

but now it reads “or.”  You don’t much care about cases against surveyors, never having seen 

one.  You know the import of the difference between the conjunctive “and” and the disjunctive 

“or.”  Is this amendment all about extending the statute of repose if a condition happens to be 

only unsafe but not a defect or only a defect but not unsafe?  Whatever these changes are doing, 

“[t]he amendments to this section made by the 2011 amendatory act that added this subsection 

apply to causes of action that accrue on or after the effective date of that amendatory act.”  So, 

even though your client has barely shaken the glass out of her hair, best to look deeper into this. 

 You remind yourself about what §5839 says.  Ark-i-Tek and EnginNear, “perform[ed] or 

furnish[ed] the design or supervision of the construction of the improvement.”  §5839(1).  

General Tsao and Windows-R-Us are contractors who “ma[de] the improvement,” since a 

contractor is “an individual, corporation, partnership or other business entity that makes an 

improvement to real property.”  §5839(1), (3)(a).  So, all the defendants must be sued within “six 
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years after the time of occupancy of the completed improvement, use or acceptance of the 

improvement.”  §5839(1)(a).  With occupancy certified in 2010, your client has plenty of time to 

sue under this statute.  She won’t even need to claim that “the defect” that is the “proximate 

cause of [her] injury” “is the result of gross negligence” to activate the one-year discovery rule of 

§5839(1)(b).  And, of course, the bright line ten-year bar to suit (reckoned essentially from 

occupancy) even for gross negligence is not part of the picture at all. 

 Figuring out this amendment has been a piece o’ cake so far.  But maybe you should be 

super careful and read more about P.A. 2011, No. 162.  You head to 

http://www.legislature.mi.gov.  On the left side of the page is a link for “Public Acts (Signed 

Bills).”  You click on that and type “No. 162” into the box labeled “Public Act Number.”  Then 

you change the year to 2011 in the “Public Act Year” search window and click on “search.”  

Yipes.  All these PDFs to change a tiny “and” to an even tinier “or” and update what we call 

surveyors?  House legislative analysis reports, committee summaries, Senate fiscal analysis 

summaries, floor summaries? 

 P.A. 2011, No. 162 is a bigger deal than you first thought.  It added MCL 600.5805(14), 

which turns every lawsuit against an architect, engineer or surveyor into a malpractice case 

subject to the two-year malpractice statute of limitation:  “An action against a state licensed 

architect or professional engineer or licensed professional surveyor arising from professional 

services rendered is an action charging malpractice subject to the period of limitation contained 

in subsection (6).”  You know that non-medical malpractice lawsuits must be filed within two 

years of when the professional “discontinues serving the client…as to matters out of which the 

claim for malpractice arose.”  MCL 600.5838(1).  And, although discontinuing service sets the 

accrual date for such malpractice claims, there is a six-month discovery rule that applies.  So suit 
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is only timely two years from the date of last service or within six months of when the plaintiff 

discovered or should have discovered the claim, whichever is later.  MCL 600.5838(2).  

Interesting.  So this newly-articulated malpractice limitation period applies even in cases having 

nothing to do with improvements to real property. 

 But you’ve studied Ostroth again and you know that statutes of limitation don’t matter in 

real-property-improvement cases because §5839 is both a statute of limitation and a statute of 

repose.  Being the suspicious sort you continue to study.  All the legislative analyses make it 

clear that the big idea behind P.A. 2011, No. 162 was to undo the effect of Ostroth.  That’s what 

the new MCL 600.5805(15) accomplishes by saying: 

The periods of limitation under this section are subject to the applicable period 
of repose established in section 5839. 

 
You decide to put the change into focus by reading how MCL 600.5805(12) used to read before 

P.A. 2011, No. 162 deleted it: 

The period of limitations for any action against a state licensed architect, 
professional engineer, land surveyor, or contractor based on an improvement 
to real property shall be as provided in section 5839. 

 
You’re getting a very bad feeling about this. 

Return to your client, the one with the glass in her hair (and eyes).  When is two years 

from when Ark-i-Tek and EngineNear discontinued serving their customers?  That would be in 

2007.  Two years from 2007 is too soon for your client to now timely sue.  When did your client 

discover or, in the exercise of diligence, should she have discovered her claim?  “Once a 

claimant is aware of an injury and its possible cause, the plaintiff is aware of a possible cause of 

action.”  Moll v Abbot Labs, 444 Mich 1, 24 (1993).  “Possible” imposes “a lesser standard of 

information needed to impart knowledge,” compared to “likely.”  Moll at 22.  A plaintiff doesn’t 

need to know what evidence will establish her cause of action to discover a claim.  Thomas v 
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Ferndale Labs, 97 Mich App 718, 721 (1980).  She can’t just “simply sit back and wait for 

others to inform … [her] of [her] possible claim.” Grimm v Ford Motor, 157 Mich App 633, 639 

(1986).  Discovery of the claim is almost assuredly the date of injury, which is more than six 

months before your client consulted you.  

Your client would be free to sue Ark-i-Tek and EngineNear, if only §5839 applied.  With 

occupancy as of 2010, suit within six years of then gives plenty of time to sue as to a January 2, 

2012 injury.  But that assumes that Ostroth is still good law, which it isn’t.  Since everything is a 

malpractice claim against the architect and engineer, the calendar extinguished the case even 

before your client was injured, leaving only that miserly six-month discovery rule.  And six 

months from discovery has already passed.   

Wait.  The Legislature didn’t say that claims against contractors are malpractice cases.  

Those would be just general negligence cases.  Probably, anyway.  Trentadue v Gorton, 479 

Mich 378 (2007) says there is no discovery rule available, since the Legislature didn’t create one.  

But if a claim against a contractor is generalized negligence, would that be the three-year 

limitation period of MCL 600.5805(10)?  And with no specialized malpractice accrual rules, 

wouldn’t that three years start running in 2012 when your client was injured?  You decide to sue 

Tsao and Windows-R-Us and feel secure it will be timely.   

Contractors were originally left out of the statute of repose when it was enacted in 1967.  

P.A. 188 of 1985 amended §5839 and gave contractors the benefit of the statute of repose.  If the 

contractors dutifully followed Ark-i-Tek’s designs, supported by EnginNear’s research, are these 

new changes really allowing contractors to be amenable to suit longer than the other 

improvement-to-real-property defendants?  If so, it seems an odd way to run a railroad. 



NEGLIGENCE LAW SECTION QUARTERLY 

SPRING 2012 

INSURANCE COVERAGE (AND INDEMNITY) ADVISOR 

PERSUADING THE COURT 

By Hal O. Carroll 

 Figuring out what a policy or an indemnity clause says can be tricky, and the purpose of 
the preceding ten articles was to provide some pointers and make the process a little more 
focused, if not necessarily easier. 

 But questions about coverage and indemnity are almost always resolved by motions for 
summary judgment or summary disposition, so the crucial task is explaining the clause at issue to 
the judge.  Impassioned arguments to a jury are out of place here.   

 It’s all about the words and phrases, and making an argument about words and phrases is 
not the stuff of excitement.  But there are some things that counsel advocating for coverage or 
indemnity can do. 

 The mantra here is “educate to persuade.”  The judge will start out knowing no more 
about the clauses at issue than the attorney did at the start.  And judges, by nature, are 
generalists, so a judge is likely to have only basic knowledge of what can be an intricate area.  
Remember, for example, that in terms of insurance policies, the phrases “an insured” and “the 
insured” are completely different, and the difference can be as stark as the difference between 
“win” and “lose.”  This is an area of law where words rule.   

 The problem for those who practice in this area is how to be persuasive when the 
outcome of the case depends on making a persuasive argument about nothing more than words 
so that the judge arrives at a correct and favorable understanding of the policy.  For the insurance 
coverage practitioner, there is no such thing as “just semantics.” 

 Every attorney who handles insurance coverage or indemnity cases has a standard 
introductory paragraph laying out the guiding principles,1 and that’s a good way to begin, so as 
to get it out of the way early.  But after that the heavy lifting starts. 

 Structure of a policy.  Too many attorneys ask “is the claim covered?” as if it is a single 
question.  Policies have parts and work in those parts, so the analysis has to follow the parts.  The 
“insuring agreement” usually leads off, followed by the “exclusions” section, then “conditions” 
and “definitions.” 

 The first task for someone seeking coverage is to show that the loss falls within the 
language of the insuring agreement.  If so, the next step is to show that none of the exceptions 



applies.  After that, the question is whether the insured has failed to comply with some condition 
(such as cooperation).  The main battleground, though, is in the insuring agreement and the 
exclusions. 

To determine whether an insured is entitled to insurance benefits, we employ a two-part 
analysis.  “First, we determine if the policy provides coverage to the insured.  If it does, 
we then ascertain whether that coverage is negated by an exclusion.”2  

 By the way, one of the most common disputes, whether a particular loss was the result of 
an intentional act, is usually resolved not by looking at the intentional act (“expected or intended 
injury”) but by the definition of an “occurrence.”3  

 The task of the attorney handling a coverage case is to somehow cut through the 
confusion that is inherent in a question that depends so heavily on specific words (like “the” and 
“an” above).  There are two techniques that can be helpful. 

 The first is to put the question back in touch with the real world.  Too much focus on a 
particular word or phrase can lead to more confusion and ultimately a lost opportunity to 
persuade.  So the attorney should look at the particular language at issue and begin by 
understanding its purpose.  If the goal is to show that a certain exclusion, for example, does not 
apply, it helps if you can show the court that it does in fact have a legitimate purpose, just not the 
one the insurer says it has.  Merely saying that the exclusion does not apply to these facts is not 
as persuasive as giving the court a plausible explanation for why it is in the policy. 

 The other technique is similar but it works within the policy.  This technique uses 
context.  If we use the exclusions as an example, a particular exclusion will often have a 
particular word that is argued to apply to the claim.  But that word is within a sentence, and that 
sentence is in a paragraph.  And that paragraph may well be one of several or many paragraphs.  
All of those words are raw material to help explain the critical word at issue. There are two 
context-based principles of construction that apply to statutes as well as to other written 
documents.  One is “noscitur a sociis.”  

“[T]his Court applies the doctrine of noscitur a sociis, which “stands for the principle that 
a word or phrase is given meaning by its context of setting.'”4  

 The other is “ejusdem generis,” literally “same kind.” 

“The doctrine of ejusdem generis provides that, where a rule or law contains general 
words followed by the specific enumeration of particular persons or things, those general 
words are to be construed as applicable only to the same kinds of persons or things as 
those previously specifically enumerated.”5   



 These principles are easy to cite.  It is applying them that takes effort.  Practicing law in 
this area involves, frankly, a lot of staring at a phrase, and mentally trying out various 
interpretations and explanations for why it is there and what it is supposed to do.   

 Then all you have to do is find a way to say all of that in a way that will be more lively 
and interesting than the policy language itself. 

----------------------------- 

Hal Carroll is a co-founder and the first Chairperson of the Insurance and Indemnity Law 
Section, and a frequent contributor to the Negligence Law Quarterly.  He is a chapter author of 
ICLE’s Michigan Insurance Law and Practice.  He specializes in general civil appeals, and in 
disputes over insurance coverage and indemnity obligations.  His email address is 
hcarroll@chartermi.net. 

                                                
1 If you would like a sample, contact the author at hcarroll@chartermi.net. 
2 Heniser v Frankenmuth Mutual Insurance, 449 Mich 155, 172; 534 NW2d 502 (1995), quoting 
from Buczkowski v Allstate Ins Co, 447 Mich 669, 682; 526 NW2d 589 (1994). 
3 See, e.g., Arco Industries Corp v American Motorists Ins Co, 448 Mich 395, 404-405; 531 
NW2d 168 (1995) (opinion of Mallett, J.);  Auto Club Group Ins Co v Marzonie, 447 Mich 624, 
631; 527 NW2d 760 (1994); Metropolitan Property & Liability Ins Co v DiCicco, 432 Mich 656, 
670; 443 NW2d 734 (1989). 
4 In re complaint of Rovas against SBC Mich, 482 Mich 90, 114; 754 NW2d 259 (2008) 
(citations omitted). 
5 SOCIA v DNR, 176 Mich App 434, 441; 440 NW2d 649 (1989).  The rule applies to written 
instruments as well: In Re Scheyer’s Estate, 336 Mich 645, 650; 59 NW2d 33 (1953) (will), 
Hansen v Facione, 294 Mich 473; 293 NW2d 723 (1940) (deed restriction), Sobel v Piston Ring 
Sales, Inc, 294 Mich 211; 292 NW 863 (1940) (contract). 



Simple	  Negligence	  –	  Not	  so	  Simple	  
	  
Every	  year,	  several	  pieces	  of	  legislation	  are	  introduced	  in	  Michigan	  seeking	  to	  immunize	  one	  group	  or	  
another	  from	  liability	  for	  negligence.	  	  These	  bills	  usually	  allow	  lawsuits	  to	  proceed	  if	  the	  actions	  of	  the	  
defendant	  rose	  to	  the	  level	  of	  “gross	  negligence”	  or	  “willful	  and	  wanton	  misconduct.”	  	  Most	  attorneys	  
understand	  that	  trying	  to	  sue	  for	  “gross	  negligence”	  or	  “willful	  and	  wanton	  misconduct”	  is	  next	  to	  
impossible.	  	  Unfortunately,	  most	  lawmakers	  are	  not	  making	  that	  connection.	  	  	  
	  
Recently,	  the	  House	  Agriculture	  Committee	  took	  up	  two	  bills	  that	  dealt	  with	  tort	  issues	  (don’t	  get	  me	  
started	  on	  why	  these	  bills	  ended	  up	  in	  the	  Agriculture	  Committee).	  	  House	  Bill	  4866	  would	  limit	  liability	  
for	  farm	  markets	  for	  damages	  that	  were	  caused	  by	  negligence	  unless	  the	  negligence	  rose	  to	  the	  level	  of	  
willful	  and	  wanton	  misconduct.	  	  House	  Bill	  4867	  would	  do	  the	  same	  for	  equestrian	  operations.	  	  	  
	  
The	  examples	  given	  by	  proponents	  of	  these	  bills	  went	  something	  like	  this:	  	  “If	  a	  client	  runs	  their	  horse	  
into	  a	  tree,	  I	  will	  get	  sued;”	  or,	  “If	  someone	  at	  our	  You	  Pick	  farm	  market	  falls	  off	  a	  ladder	  while	  picking	  
apples,	  I	  will	  get	  sued.”	  
	  
Both	  of	  these	  examples	  show	  accidents	  caused	  by	  the	  inherent	  risk	  of	  the	  activity.	  	  As	  long	  as	  patrons	  
are	  warned	  of	  these	  inherent	  risks	  by	  the	  operator,	  they	  should	  have	  no	  cause	  for	  litigation.	  	  These	  
examples	  do	  not	  show	  any	  negligence	  on	  the	  part	  of	  the	  operator,	  unless	  something	  the	  operator	  did	  
created	  a	  situation	  that	  was	  a	  proximate	  cause	  of	  the	  injury.	  
	  
So,	  for	  instance,	  if	  a	  client	  runs	  their	  horse	  into	  a	  tree	  because	  they	  marked	  “novice”	  on	  their	  
registration	  form	  and	  the	  operator	  gave	  them	  a	  former	  rodeo	  horse	  named	  Widowmaker,	  that	  might	  be	  
negligence.	  	  Similarly,	  if	  a	  client	  falls	  of	  a	  ladder	  picking	  apples	  because	  the	  ladder	  provided	  by	  the	  
operator	  was	  faulty	  –	  that	  too	  might	  be	  negligence.	  
	  
Last	  year,	  we	  worked	  on	  a	  similar	  issue	  with	  Rep.	  John	  Walsh	  (R-‐Livonia)	  when	  he	  sponsored	  legislation	  
to	  limit	  liability	  for	  youth	  recreational	  activities.	  	  House	  Bill	  4231	  ensured	  that	  parents	  could	  sign	  waivers	  
to	  forego	  claims	  for	  economic	  or	  noneconomic	  damages	  arising	  from	  injuries	  their	  children	  may	  sustain	  
while	  participating	  in	  recreational	  activities.	  	  However,	  language	  in	  the	  bill	  specified	  that	  he	  waiver	  only	  
applied	  to	  injuries	  arising	  from	  the	  inherent	  risk	  of	  the	  activity.	  	  The	  bill	  (which	  was	  signed	  into	  law	  as	  
Public	  Act	  61	  of	  2011)	  does	  not	  allow	  a	  waiver	  of	  liability	  for	  injuries	  caused	  by	  negligence	  of	  the	  
organizers	  of	  the	  activity.	  	  	  
	  
What	  has	  become	  clear	  is	  that	  –	  to	  most	  legislators	  –	  when	  they	  hear	  the	  term	  “negligence,”	  they	  
envision	  instances	  that	  are	  actually	  akin	  to	  “inherent	  risk”	  (e.g.	  running	  your	  horse	  into	  a	  tree).	  	  Even	  
more	  troubling	  is	  the	  fact	  that	  most	  seem	  to	  believe	  that	  actions	  that	  amount	  to	  negligence	  (giving	  a	  
patron	  a	  faulty	  ladder)	  would	  rise	  to	  the	  level	  of	  willful	  and	  wanton	  misconduct	  in	  a	  courtroom.	  	  
Obviously,	  this	  is	  far	  from	  the	  truth.	  	  The	  trick	  is	  to	  ensure	  the	  Legislature	  that	  the	  proponents	  of	  these	  
bills	  are	  not	  losing	  lawsuits	  arising	  from	  injuries	  that	  stem	  from	  the	  inherent	  risk	  of	  an	  activity.	  	  	  
	  
An	  even	  bigger	  task,	  and	  it	  is	  a	  daunting	  one,	  is	  to	  convince	  Michigan	  lawmakers	  that	  lawsuits	  (even	  just	  
the	  threat	  of	  them)	  serve	  as	  a	  boon	  to	  public	  safety.	  	  Farm	  markets	  will	  be	  more	  likely	  to	  carefully	  
inspect	  their	  ladders,	  and	  equestrian	  operators	  will	  be	  more	  cautious	  about	  assigning	  appropriate	  
steeds,	  if	  they	  know	  that	  there	  are	  consequences	  for	  negligent	  actions.	  	  Unless	  the	  Legislature	  wants	  to	  
pay	  for	  more	  Department	  of	  Agriculture	  inspectors	  to	  actually	  visit	  farm	  markets	  (which	  they	  are	  



supposed	  to	  do	  now	  –	  but	  rarely	  do),	  shielding	  operators	  against	  claims	  due	  to	  inherent	  risk	  –	  but	  
leaving	  negligence	  claims	  alone	  –	  is	  the	  best	  way	  to	  protect	  public	  safety	  and	  health.	  
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