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State Budget Cuts Threaten
 Justice System

State budgets across the nation
 are facing the most severe
 shortfalls since the Great
 Depression. According to the
 Center for State Courts, 29 states are cutting their court's
 budgets. In many states, the cuts have been deep and
 sustained. Five of them are facing cuts of ten percent or
 more.

These cuts come at a time when there are upticks in filings
 nearly everywhere. In tough economic times foreclosures,
 divorces and domestic violence increase, as do
 employment, contract and collection matters. Businesses
 must wait far longer to get their disputes resolved, which
 ripples into the economy. Judicial systems are severely
 stressed, yet asked to do more with less.

Read More Below

ERISA Health Insurance Liens Asserted Against Third-
Party Auto Tort Recoveries: How to Make Sure Your
 Clients Don't Get Stuck Paying Their Own Medical Bills

Troy W. Haney
 Haney Law Office PC

In Glover v. Nationwide Mutual Fire Ins
 Co., 676 F.Supp.2d 202 (WD Mich
 2009), Magistrate Judge Joseph
 Scoville summarized a major and
 burgeoning issue in tort law in his usual
 articulate fashion on which the present
 writer cannot improve:

For over twenty-five years, insured
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 parties have been caught in the
 crossfire between ERISA health plans and Michigan no-fault
 carriers, each of which contends that the other is primarily
 responsible for medical bills arising from an automobile
 accident. This case. . . proves once again the truth of the
 adage that the only thing worse than having no insurance
 policy is having two.

Read More Below

Hal O. Carroll
 Vandeveer Garzia PC

Named Insureds & Additional
 Insureds

When the liability lawsuit is filed, every
 defendant wants the defendant to
 have insurance coverage. The
 defendant may want it more than
 everyone else, but the plaintiff likes the
 defendant to be insured as well,
 because from the plaintiff's point of
 view, the best defendant is the

 collectible defendant.

From the defendant's point of view, it is natural to ask the
 question "am I covered?" but for the defendant's (or
 plaintiff's) attorney, the questions need to be precise. The
 analysis has to go in stages: (1) is the defendant an insured
 under the policy, (2) is this a covered claim within the terms
 of the insuring agreement, (3) do any exclusions apply, and
 (4) are there any conditions that affect coverage.

Read More Below

Thomas W. Waun
 Waun & Parillo PC

Loweke v. Ann Arbor Ceiling:
 Supreme Court Clarification of
 Fultz

On June 6, the Supreme Court
 issued an opinion in Loweke v. Ann
 Arbor Ceiling and Partition
 Company, ____ Mich ____ (2001)
 (No. 141168) which significantly
 impacts members of the Negligence
 Section. The court in Loweke readdressed its decision in
 Fultz v. Union-Commerce Association, 470 Mich 460 (2004)
 and corrected the direction that a number of post-Fultz court
 of Appeals decisions had taken in light of two peremptory
 orders issued in Mirzejewski v. Torre and Bruglio, Inc., 477
 Mich 1087 (2007) and Banaszak v. Northwest Airlines, Inc.,
 477 Mich 895 (2006).
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Lansing Free for All

Todd Tennis
 Captiol Services, Inc.

Death by a Thousand Bills

By the time this article goes to print, the
 Legislature will be nearly finished with its
 summer recess. The first six month of
 Governor Snyder's administration and
 the Legislature saw numerous
 accomplishments. These include
 passage of legislation expanding the
 powers of Emergency Financial
 Managers, and the earliest completion of
 the state budget in nearly a decade. As

 state lawmakers look toward the fall session, much of their
 focus will be on unfinished business, such as the
 international bridge project and legislation that will
 implement many deals tied to the aforementioned budget.

Read More Below

Jules Olsman
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Never: "Medicare" as a Payee Name
 on a Settlement Draft

In the current morass of
 misinformation regarding Medicare
 liens is the morbid fear on the part of
 the plaintiff's bar that a carrier will
 insist on putting Medicare's name on
 a settlement draft and the baseless
 concern on the part of defendants that
 they need to make Medicare a payee.

There is absolutely no language in the
 Medicare Secondary Payer statute,
 42 USC §1395y(b)(2)(B)(ii), that
 permits or requires a carrier or other payer paying money
 on a claim where Medicare may have paid bills to place
 Medicare's name on the check as a payee.

Read More Below

John Zevalking
Collins Einhorn Farrell & Ulanoff PC

Fultz Lives Despite Loweke's
 "Clarification"

[This issue contains two articles on the
 Michigan Supreme Court's recent
 decision in Loweke v. Ann Arbor Ceiling
 & Partition Co., LLC. The first article
 focuses on the way that lower courts
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John Zevalking became "misguided" in the application
 of Fultz v. Union-Commerce Assoc. by
 two subsequent peremptory orders from the Michigan
 Supreme Court. The second article focuses on the effect of
 Loweke on the future application of Fultz.]

The Michigan Supreme Court's recent decision in Loweke v.
 Ann Arbor Ceiling & Partition Co., LLC, ___ Mich ___
 (2011), has clarified the "separate and distinct duty"
 analysis the Court set out in Fultz v. Union-Commerce
 Assoc., 470 Mich 460 (2004).

Read More Below

http://www.michbar.org/summary/content_Search_Detail.cfm?ID=50126


 
State Budget Cuts Threaten Justice System 
  State budgets across the nation are facing the most severe shortfalls since the 
Great Depression.  According to the Center for State Courts, 29 states are cutting 
their court’s budgets.  In many states, the cuts have been deep and sustained.  Five 
of them are facing cuts of ten percent or more.   

These cuts come at a time when there are upticks in filings nearly 
everywhere.  In tough economic times foreclosures, divorces and domestic violence 
increase, as do employment, contract and collection matters.  Businesses must wait 
far longer to get their disputes resolved, which ripples into the economy.  Judicial 
systems are severely stressed, yet asked to do more with less.  
  Politicians tend to treat the third branch of government as an agency that can 
handle a smaller budget by cutting back on purchases or inventory.  But, a Court’s 
primary expense is people, and a reduction in revenue means fewer people to 
administer the system.  With fewer people, cases take far longer, the quality of 
personnel is reduced as pay raises disappear, and justice is thereby diminished.   

California Courts have had their budget cut 30 percent in the past three 
years.  Twenty‐five of San Francisco’s 63 trial courts will be closed, and 200 out of 
its 480 employees will be laid off.  It will take a year and a half for a divorce that 
previously took five months.  It will take at least five years for a lawsuit, and nine 
months to contest a traffic ticket. http://www.latimes.com/news/local/la‐me‐0720‐
court‐cuts‐20110720,0,6855877.story    

Los Angeles courtrooms see 100,000 people per day.  It expects to close up to 
69 of its 580 courtrooms and layoff 829 of the court’s 5,400 workers.  There are 
reports that lines to pay or contest traffic citations can stretch around the block.  
Recently there were 400 people still in line when the courthouse closed.   

Minnesota’s Chief Justice stated that Minnesotans should be outraged at the 
state’s judicial budget cuts, citing two recent cases where violent felons had to be 
released due to the system’s inability to perform its basic function of a speedy trial. 
http://abcnewspapers.com/2011/03/18/court‐budget‐cuts‐should‐outrage‐
citizens/  

A New Hampshire woman suffered lead poisoning at 18 months old, and filed 
suit in 2001.  She graduated from high school this year while her case continues to 
drag on ten years later.  New Hampshire’s judiciary budge has been cut 10% this 
year alone. 

New York slashed its judicial budget by $170 million leading to layoffs, 
shortened court hours and resulting loss of access to those courts.  There are even 
serious concerns about the Court’s ability to meet its obligation to arraign prisoners 
within 24 hours of being arrested.  

Courts are cutting costs in many different ways.  The Huffington Post reports 
that the Georgia Supreme Court pressured Lexis/Nexus into providing the courts 
with pens and pencils.  Corporate sponsorships like this certainly can compromise 
the integrity of the system.  Many states have imposed hiring freezes, pay cuts, 
furloughs, and closing the courthouse doors for selected days. 
http://www.usatoday.com/news/nation/2010‐03‐31‐court‐cuts_N.htm 



Legal Aid, the last hope for our most vulnerable citizens who cannot afford 
attorneys, is seeing budgets slashed.  A GOP budget proposal slashed federal legal 
aid services by 27%.  Reducing the availability of legal aid leads to more instances of 
people representing themselves.  This economy is causing huge increases in 
foreclosures and landlord‐tenant disputes, two major areas served by legal aid 
groups throughout the country.  People with no legal expertise or representation 
can easily answer a question wrong or fail to file paperwork properly and end up 
losing their home unnecessarily. 

The ABA has established a task force on the Preservation of the Justice 
System which is co‐chaired by David Boies and Ted Olson. 
http://www.americanbar.org/groups/justice_center/task_force_on_the_preservatio
n_of_the_justice_system/about_us.html 

Michigan courts are not yet experiencing the most severe cuts, but this could 
be on the horizon.  Governor Snyder is not  filling vacancies on the Michigan Court of 
Appeals and numerous trial court seats.  Obviously, this will diminish the 
productivity of those courts, and access to justice will be  diminished. 
  Justice is also diminished by the quality of the judiciary.  Judges in Michigan, 
and many other states, have not had a pay raiseraise in over a decade, despite huge 
increases in the cost of food, energy, gas and other staples.  One may reply that few 
people have had raises in these hard times.  But, judges fulfill  critical constitutional 
and public safety functions.  If good judges cannot be recruited or retained, the 
people’s access to justice is diminished.   

A recent special commission's recommendation that Michigan judges receive 
a raise was bold in this economic climate, but it recognized the importance of the 
constitutional mission served by the Courts. Clearly, the purchasing power of their 
earnings has been diminished substantially during their terms in office.   A healthy 
judiciary requires the best and brightest, and the pay must keep up with the cost of 
living. 

Justice is not a luxury.  Access to justice is the foundation of a civil society and 
democracy.   It will be important for lawyers to urge their legislators to protect the 
judiciary’s budgets in the coming years.  There are very few lawyers in the 
legislature, and they need to be educated about the vital role the courts play in our 
form of government. 
Hot Coffee The Movie 
  The recent Negligence Sections’s annual BBQ and Golf Outing in Traverse City 
coincided with the Traverse City Film Festival.  I had the opportunity to see an 
amazing film titled “Hot Coffee” .  This film is not only an impressive movie‐making 
achievement, but has a message that should be seen by every American.  In fact, it 
won the Festival’s award for “The Film That Every American Should See”!  See the 
trailer at http://www.youtube.com/watch?v=bBKRjxeQnT4 
  The movie’s story telling is outstanding. It movie begins by revealing the  
compelling true facts of the McDonald’s hot coffee case, and demonstrates how 
those facts were lost in the tort reform campaign that followed that verdict.  The 
movie also chronicles a heartbreaking case illustrating the harm that comes from 
damage caps.  Another case highlights the downfalls of mandatory arbitration 
clauses that are showing up in everything from employment contracts to our cell 



phone agreements.  That case tells the story of a KKR / Halliburton employee 
serving in Iraq who is raped by her co‐workers, and couldn’t get into court without 
an act of congress.  Finally, the filmmaker exposes how big business is furthering its 
tort reform agenda by manipulating the electoral system to win state Supreme Court 
races.  This segment focuses on a Mississippi Justice whose career was ruined by a 
series of baseless indictments engineered by tort reformers. 

I can promise you that the film’s stories will grab you, and you will learn 
some new things. It has garnered strong reviews in nearly every major newspaper, 
including the N.Y. Times. http://www.usatoday.com/news/nation/2010‐03‐31‐
court‐cuts_N.htm 

Probably the most impressive fact about this film is that it was made by a 
negligence lawyer.  The director, Susan Saladoff, practiced tort law for 25 years and 
decided to give it up to tell the story of tort reform to America.  She teamed up with 
an oscar‐nominated film maker to make “Hot Coffee”.  It has received accolades from 
the reviewers and the industry.  “Hot Coffee” was one of only 16 documentaries 
accepted at Sundance (out of 800 documentary applications), and was the only 
documentary purchased at that festival.  HBO bought the film and it is airing 
throughout August.  It is available on HBO on‐demand.  Have your friends over to 
watch this important movie. 

It was a great surprise when Ms Saladoff showed up at our Negligence 
Section BBQ after the movie.  She graced us with some comments and mingled with 
our members, offering suggestions for getting this movie into the hands of as many 
people as possible.  It is a very valuable tool for keeping the courthouse doors open. 

Our firm will be purchasing copies of the DVD when it is released in 
November to give to our clients, and an extra copy for them to give to their friends.  I 
urge each of you to do the same.   Check it out at http://hotcoffeethemovie.com/ 
Negligence Section Activities:  Working for you 
Gross Negligence Commission.  Numerous bills have been introduced in the House 
that grant tort immunity to various special interest groups, including bowling alleys, 
volunteer drivers, lifeguards, and many others.  These bills immunize a specific 
group against suits for ordinary negligence, but typically have been retaining 
liability for gross negligence.   

Negligence lawyers know that gross negligence in Michigan is, for all 
practical purposes, an insurmountable hurdle.  In reality, these bills do not leave any 
door open to the courthouse.  Unfortunately, there are very few lawyers in the 
legislature, and most of them do not understand that these bills, for all practical 
purposes, grant complete civil tort immunity.   

In hearings on these bills legislators repeatedly voiced mistaken opinions 
that gross negligence does leave lots of opportunities for aggrieved parties to file a 
claim.  One physician legislator believed that simply administering the wrong 
medication to a patient would amount to gross negligence, and therefore he was 
going to vote for the immunity bill.  Obviously this is incorrect under Michigan's 
definition of gross negligence, and he was not getting the law he thought he was 
getting. 

Because gross negligence has a variety of very unclear definitions in 
Michigan law, and many legislators have an incorrect understanding of the effect of 



gross negligence standard, the Negligence Section Council urged Rep. John Walsh 
(R‐Livonia), Speaker pro tem and Judiciary Chair and Rep. Kurt Heise (R‐Plymouth) 
Vice‐Chair Judiciary Committee to convene a commission to establish an 
understandable and uniform definition of gross negligence.   

 
Two Great Seminars.  The Negligence Section is hosting a new annual 

seminar entitled the Supreme Seminar.  This program will dissect and discuss the 
important cases typically released at the end of the Supreme Court’s term each July.  
This year it will be held at the MSU Conference Center in Troy on August 11, at 5:30 
p.m. 

Another excellent seminar will be presented by the Negligence Section at the 
State Bar Annual Meeting.  This seminar will present a number of speakers handling 
very topical subjects in a rapid‐fire format.  The seminar follows the Section’s 
annual meeting, which we hope you will attend.  September 16 at 1:00, at the Hyatt 
Regency in Dearborn.  It promises to be an excellent program. 

Farewell.  This is the end of my term as the Chair of the Negligence Section 
Council.  It has been a great honor to work on behalf of Michigan’s negligence 
lawyers from both side of the “v” as we work to keep the jury system alive and 
available.  It has been a high honor to work with some of the finest lawyers, and 
finest people, I have had the privilege of meeting. 

 
 
David Christensen, Chair Neg Law Section – August 2011 
dechristensen@michiganautolaw.com 
 



ERISA Health Insurance Liens Asserted Against 
Third-Party Auto Tort Recoveries:  How to Make Sure 

Your Clients Don't Get Stuck Paying Their Own Medical Bills 
 

by: 
 

Troy W. Haney 
 
 

 In Glover v Nationwide Mutual Fire Ins Co, 676 F.Supp.2d 202 (WD Mich 2009), 
Magistrate Judge Joseph Scoville summarized a major and burgeoning issue in tort law 
in his usual articulate fashion on which the present writer cannot improve: 
 
 For over twenty-five years, insured parties have been caught in the crossfire 
 between ERISA health plans and Michigan no-fault carriers, each of which  
 contends that the other is primarily responsible for medical bills arising from 
 an automobile accident.  This case. . . proves once again the truth of the adage 
 that the only thing worse than having no insurance policy is having two. 
 
 As this ongoing dispute continues to play out in this jurisdiction, it is typical that 
both the health insurer and the no-fault (PIP) carrier will point fingers at each other and 
declaim "them, not us".   Alternatively, the health insurer may pay medical expense 
benefits and then demand, pursuant to a "reimbursement" provision in its policy, that the 
insured pay the benefits back out any noneconomic (pain and suffering) tort recovery he 
or she might obtain, while the no-fault carrier endeavors to sit on the sidelines and 
disclaim any responsibility.   What follows is a practical approach via an "analysis tree" 
that should be put into effect immediately when a new auto crash client walks into your 
office, in order to evaluate the priority between "PIP and health" as to "who pays" under 
varying circumstances. 
 
 Step One.    Find out who the PIP carrier is, and obtain the policy. 
 
 As tort practitioners well know, the Michigan no-fault statute expressly prioritizes 
which of multiple potential PIP policies applies to a given injury.  MCL 500.3114(4)(5).   
The more important question is whether, the prevailing policy contains a coordination-
of-benefits provision as expressly permitted by MCL 500.3109a, allowing "deductibles 
and exclusions reasonably related to other health and accident coverage on the insured", 
which language is surely included in the substantial majority of Michigan no-fault 
policies.     
 
 
 Step Two.   Find out if your client is covered by any available health insurance, 



and obtain the policy or policies. 
 
 The obvious source of such coverage is through the injured person's employment.  
If the person is self-employed, the likely source is a private contract of insurance.     
Potential coverage through spouses must also be investigated.    If the prevailing no-fault 
policy is coordinated, and if an applicable health policy can be identified, you may rest 
assured that the PIP carrier will “coordinate” or flatly deny coverage, because (in its 
view) "the no-fault statute makes us secondary.”  
 
 
 Step Three.   If a health plan applies in your case, does it fall under ERISA? 
 
 The Employee Retirement Income Security Act of 1974 (ERISA) is a complex, 
reticulated federal statute that broadly supersedes and preempts state law as it relates to 
"any employee benefit plan", including the insurance policies underwriting such plans.  
29 U.S.C. 1144(a). The key word in ERISA is "employee", and almost all workforce 
plans that provide such benefits as health insurance, life insurance or disability 
insurance, fall squarely under the act.  Two major areas that fall outside of ERISA are 
plans sponsored by governmental employers and churches.  The short answer is that if 
an employer files the "Form 5500" mandated by ERISA the plan will most likely be 
deemed ERISA-governed.   By going to the "freeerisa.com" website, a practitioner can 
access the disclosure filings on more than one million retirement and health benefits 
plans, including complete plan details. 
 
 If you determine, however, that the plan or policy does not fall under ERISA, then  
the respective rights and responsibilities of the involved parties will be determined under 
traditional contract principles pursuant to the applicable law of the forum state.   
Generally, this will include government sponsored plans, “church plans”, and private 
policies purchased by self-employed persons or by independent contractors who 
generally fall outside of the ambit of the plans afforded by the entities with which they 
do business.  
 
 
 Step Four.    Is the subject plan or policy commercially insured or self-insured 
(aka uninsured)? 
 
 In FMC Corp v Holliday, 498 US 52 (1990), a case involving an insured plan's 
claim for reimbursement of medical benefits out of a tort recovery, the United States 
Supreme Court ruled that insurers are bound by state regulatory law, and specifically 
held  that  a  Pennsylvania  statute  prohibiting subrogation or reimbursement from a tort   
 
 



recovery  was  not  preempted  by  ERISA  and  served  to defeat the insurer's 
reimbursement claim in that case.  At MCL 500.3116(2), Michigan's no-fault statute 
contains a similar proscription against subrogation or reimbursement from a tort 
recovery for PIP benefits tendered. 
 
 However, in Glover, supra, Judge Scoville, cited Holliday and following Sixth 
Circuit opinions as establishing that where the subject health plan is self-funded, the 
principles of ERISA preemption outweigh state statutory law, and an ERISA-governed 
health plan's coordination-of-benefits provision will take precedence over a conflicting 
clause in a no-fault policy, thus leaving the PIP carrier primary to pay the injured 
person's medical bills and without recourse to seek reimbursement from any subsequent 
third-party recovery the person might receive.  
 
 Step Five.   If an ERISA self-insured health insurer can enforce a reimbursement 
provision against the injured insured, must the PIP carrier in turn reimburse the insured, 
thereby ultimately bearing the loss. 
 
 While the Michigan no-fault statute forbids insurer reimbursement as indicated 
above, there is no similar more generally-applicable bar in Michigan law against 
reimbursement provisions in health policies.   In Glover, therefore, Judge Scoville ruled 
that the health insurer could recover reimbursement under its policy from the insured's 
third-party recovery, but further demonstrated that the PIP carrier must in turn reimburse 
the insured, under the prevailing cases on point of both the Michigan Supreme Court, 
i.e., Sibley v. DAIIE, 431 Mich 164 (1988), and the federal Sixth Circuit Court of 
Appeals (controlling in this jurisdiction), in Shields v. Government Employees Hospital 
Ass'n, 450 F.3d 643 (6th Cir. 2006).  In short, under the current state of the law, it 
appears that the competing health and PIP carriers will not be allowed to manipulate 
affairs to the point where neither has primary responsibility for the insured's medical 
bills as least according to federal courts applying Michigan law as stated by the highest 
court of our state. 
 
 
 Step Six.   Does the health insurer "automatically" win against the PIP carrier? 
 
 In Glover, Judge Scoville made it clear that, even in the self-funded context where 
ERISA preempts MCL 500.3109a, this does not mean that an ERISA plan will 
necessarily prevail in a priority dispute with a no-fault plan.   It is only where the ERISA 
plan and the no-fault policy contain "conflicting" coordination-of-benefits provisions 
that the ERISA plan necessarily prevails.   In  this  regard, Glover joined the multiplicity 
of opinions ruling that the actual plan or policy language controls, and must be closely 
read, analyzed and enforced under the settled rules of contract construction.    In the very 
recent case of Reinhart Companies Employee Benefit Plan v Vial, Western District of 



Michigan Case No. 2:09-CV-169, Judge Gordon Quist declined to enforce a plan's 
subrogation clause addressing a recovery by the insured "from a responsible or liable 
party", because the recovery in that case was pursuant to a negotiated settlement that did 
not identify such a "responsible or liable party".  As is often the case in with personal 
injury settlements, the release language expressly denied responsibility and liability.  
 
 I would like to close with two practice tips: 
 
 Firstly, there is no substitute for meticulous review of the involved plans and 
policies.   Both the Sixth Circuit and Michigan Supreme Court have repeatedly indicated 
that the parties will generally be strictly held to the plain terms of the operative 
document(s); 
 
 Secondly, get all of the prospective insurance defendants together early, force any 
potential reimbursement issues into play early and at your initiative not theirs, and spell 
out your case against all of them to all of them.   In my experience, the PIP insurers are 
particularly likely to have an unrealistic vision of their chances of avoiding ultimate 
liability on reimbursement theories.   Particularly in light of the short "one-year-back" 
limitation in no-fault, it is desirable to start early in hopes of reaching either a reasonable 
settlement or having adequate time to prepare for litigation, most likely in the form of an 
action for declaratory relief in federal court.  
 
 At the end of the day, reimbursement liens against third-party recoveries, if 
properly handled, should end up being nothing more than an annoyance. 
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INSURANCE COVERAGE ADVISOR 
 

NAMED INSUREDS AND ADDITIONAL INSUREDS 
By Hal O. Carroll 

 
 When the liability lawsuit is filed, every defendant wants the defendant to have insurance 
coverage.  The defendant may want it more than everyone else, but the plaintiff likes the 
defendant to be insured as well, because from the plaintiff’s point of view, the best defendant is 
the collectible defendant.   
 
 From the defendant’s point of view, it is natural to ask the question “am I covered?” but 
for the defendant’s (or plaintiff’s) attorney, the questions need to be precise.  The analysis has to 
go in stages: (1) is the defendant an insured under the policy, (2) is this a covered claim within 
the terms of the insuring agreement, (3) do any exclusions apply, and (4) are there any conditions 
that affect coverage. 
 
 In this column, we’ll look at the first question.  Sometimes it’s easy, of course.  The 
defendant has an insurance policy and is the named insured in the policy’s declaration pages.  If 
the named insured is an individual, the policy will also describe the other unnamed persons who 
are in the same category, such as family members.  If the named insured is a business, then 
employees will also qualify as insureds.  All of this is described in the policy form itself. 
 
 The ones who meet the policy’s description of insureds by virtue of their relationship to 
the named insured are in the same category as the named insured even though their names are 
not actually in the policy.  Even though they are added by description, they are never treated or 
referred to as “additional insureds.” 
 
 This is simple enough.  The confusion comes with the “additional insureds,” someone or 
some entity that is added as an insured by an endorsement.  These are the “additional insureds, 
not to be confused with “named insureds.”   
 
 One attorney of the author’s acquaintance often uses the phrase “additional named 
insured.”  This is confusing.  Someone who becomes an insured because of an “additional 
insured endorsement” is an insured but not a named insured.  The distinction makes a difference, 
as we’ll see in a moment.  Now, there are in fact “named insured endorsements,” and someone 
whose name is in one of those is a named insured.  It doesn’t matter whether that person became 
a named insured because his or her name is in the declarations, or he or she is described in the 
policy as an insured, or his or her name is in a named insured endorsement.  They’re all the 
same, and they are never called “additional named insureds.”   
 
 The real problem for the person seeking coverage comes from the true “additional 
insured endorsement.”  There are many of these, but the one that most often comes up is the 
Blanket Additional Insured Endorsement.  The BAI comes with a threshold that has to be 
crossed.  For the additional insured wannabe, there usually has to be “a written contract or 
agreement” with the named insured that requires that the policy cover the additional insured.  An 
alternative is an oral contract plus a certificate of insurance. 



 Practice Tip: Never rely on a certificate of insurance alone.  It’s not issued by the insurer 
and it’s not a part of the policy. 
 

Even when the contract threshold is crossed, the newly conferred additional insured 
status comes with limits.  There are two of these that are especially important. 
 
 The first is that the additional insured is covered only when the loss results from work 
that the additional insured is doing for the named insured.  In the definition of “Who Is An 
Insured” it will say that the additional insured is an insured only “with respect to liability . . .  
caused, in whole or in part, by . . . . your [named insured’s] act or omissions . . .  in the 
performance of your ongoing operations for the additional insured . . ..”  This means that the 
additional insured is not insured for its own negligence, unless the resulting liability is also 
caused at least “in part” by the named insured’s negligence.   

 
Practice Tip:  Read the contract carefully to see if it says the subcontractor must make 

the general a “named insured” or an “additional insured.”  There may be a claim for breach of 
contract lurking there. 
 

Obviously this is a big difference between being a named insured and an additional 
insured.  The other big difference is how this additional insurance fits in with the additional 
insured’s own insurance policy.  The additional insured is often a general contractor, who has 
made the subcontractor provide the blanket endorsement by including a provision on the 
subcontract.   

 
This difference is in the domain of the “other insurance” clause, which describes how the 

policies relate.  Typically the BAI will say that it is excess over the additional insured’s own 
insurance, unless the contract says otherwise.   

 
Of course, the additional insured’s own insurance policy will have its own “other 

insurance” clause, and the two clauses may well conflict.  That will be our topic next time. 
 
 
Hal Carroll is a founder and the first chairperson of the Insurance and Indemnity Law Section of 
the State Bar of Michigan.  He represents insureds and policyholders in insurance coverage 
disputes.  He is a chapter author of Michigan Insurance Law and Practice, published by ICLE, 
and has lectured and written many articles in the areas of insurance coverage and indemnity.  
He can be reached at hcarroll@VGpcLAW.com or hcarroll@chartermi.net, or (248) 312-2909. 
 



LOWEKE V ANN ARBOR CEILING:  SUPREME COURT CLARIFICATION OF FULTZ 

By:  Thomas W. Waun 

 On June 6, the Supreme Court issued an opinion in Loweke v Ann Arbor Ceiling 

and Partition Company, ____ Mich ____ (2001) (No. 141168) which significantly 

impacts members of the Negligence Section.  The court in Loweke readdressed its 

decision in Fultz v Union-Commerce Association, 470 Mich 460 (2004) and corrected 

the direction that a number of post-Fultz court of Appeals decisions had taken in light of 

two peremptory orders issued in Mirzejewski v Torre and Bruglio, Inc., 477 Mich 1087 

(2007) and Banaszak v Northwest Airlines, Inc., 477 Mich 895 (2006).   

 In Fultz, plaintiff was injured when she slipped and fell in a snowy and icy parking 

lot.  The defendant was a maintenance company which had entered into a contract with 

the land owner to remove ice and snow from the parking lot, and had failed to do so on 

the date of the plaintiff’s fall.  The claimed basis of liability was that the defendant had 

failed to perform the duties that they had undertaken pursuant to the contract and as 

such were liable to the plaintiff for her injuries.   

 The court in Fultz found that the defendant did not have a duty to the plaintiff 

under these facts as outside of the contract the defendant had no relationship with the 

plaintiff whatsoever.  The primary holding in Fultz was set forth at 470 Mich 467 as 

follows: 

“ . . . The lower courts should analyze tort actions based on a 
contract and brought by a plaintiff who is not a party to that contract 
by using a “separate and distinct” mode of analysis.  Specifically, 
the threshold question is whether the defendant owed a duty to the 
plaintiff that is “separate and distinct” from the defendant’s 
contractual obligations.  If no independent duty exists, no tort action 
based on contract will lie.” 
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 Fultz then evolved significantly beyond its holding.  This evolution was based 

predominantly on the two peremptory orders that the Supreme Court issued in 

Banaszak and Mirzejewski.  Banaszak was probably the most significant of the two 

orders.  In Banaszak, Otis Elevator was performing maintenance work at an airline 

terminal and covered a hole in the floor with an allegedly substandard piece of plywood.  

The plaintiff stepped on the plywood and fell into the hole, injuring himself.  The trial 

court and the Court of Appeals found that there was a duty of due care which applied to 

the contractor and therefore plaintiff had a valid cause of action.  The Supreme Court in 

a five sentence peremptory order reversed the Court of Appeals and in referring to the 

hazard of the allegedly negligently covered hole stated: 

“This hazard was the subject of the Otis contract.  As a result, Otis 
owed no duty to plaintiff that was “separate and distinct” from its 
duties under the contract.” 

 
 From Banaszak, defendants argued, and courts accepted, a new rule of law:  

that a contracting party had no separate and distinct legal duty to an injured person 

when the hazard causing the injury is a subject of the contract.  This rule of law was 

described by the 6th Circuit as being “unique to Michigan tort law”.  Bennett v MIS Corp., 

607 F3rd 1076, 1091 (CA 6 2010).  One panel of the Court of Appeals went so far as to 

state: 

“Banaszak and Mirzejewski broadly applied the rule from Fultz.  
Our Supreme Court’s broad application of that rule demonstrates 
that where an injury is caused by a hazard that is even remotely 
connected to a contractual relationship, Michigan law bars any 
cause of action.  Hatcher v Senior Home Health Care, Inc., 
Unpublished August 19, 2010 (289208) (2010 WL 3296088).”   
 

 The fallout from these post-Fultz cases was distressing, to say the least, to the 

plaintiff’s bar.  Applying the rule of law that a contracting party had no separate and 
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distinct legal duty to an injured person when the hazard causing injury is the subject of 

the contract lead to some onerous and absurd results.  Several hypotheticals illustrate 

this point:  a truck driver who has a contract which includes a provision that he drive 

safely and with due care who then strikes a third party pedestrian would have no liability 

to the pedestrian; a taxi driver who has a contract with his passenger who then strikes a 

pedestrian would have no liability; a tree trimming company under contract with a land 

owner to trim trees who then negligently drops a limb of a tree on an adjoining 

homeowner would have no liability to the adjoining homeowner.   

 A significant hypothetical presented to the Supreme Court by Mark Granzotto  

(wrote an amicus brief for MAJ and orally argued the case on behalf of Mr. Loweke) was 

particularly compelling and became a focal point in the oral argument in Loweke.  That 

hypothetical quoted from his brief is as follows: 

“Wife discovers that she has run out of bread for her family’s dinner.  
Wife informs husband that he must drive to the store to purchase a 
loaf of bread.  Before husband leaves on his shopping mission, wife, 
aware of the substantial confusion generated by this Court’s 
decision in Fultz v Union Commerce Ass’n, 470 Mich 460; 683 
NW2d 587 (2004), produces a contract.  That contract specifies 
that for valid consideration ($1.00), husband agrees to drive to the 
store to buy a loaf of bread.  Husband dutifully signs the contract, 
which wife also signs.  On his way to the store, husband operates 
his car recklessly, causing him to strike a pedestrian who is lawfully 
crossing the street.  Pedestrian is seriously injured in the accident 
and sues husband for his negligence.  Husband contends that he is 
entitled to summary disposition on this claim because the accident 
occurred while he was in the process of performing on a contract.  
Should the husband prevail in this argument?” 
 

 Under defendant’s proposed rule of law, the husband in this hypothetical is 

entitled to immunity.  This result is obviously absurd and demonstrated to the Supreme 

Court the need to correct the Fultz progeny. 
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 In Loweke, the plaintiff was an electrician working for an electrical subcontractor 

on a construction project at Metro Airport.  The defendant was another subcontractor 

providing carpentry and drywall services which had allegedly negligently stacked pieces 

of cement board against a wall in a dangerous fashion.  The cement board fell on the 

plaintiff, injuring him.  The defendant’s contract with the general contractor made the 

defendant specifically responsible for “unloading, moving, lifting, protection, securing 

and dispensing of its materials and equipment at the project site.”  Defendant asserted 

that since stacking the cement board was specifically a subject of the contract they had 

no liability to the plaintiff for injuries that resulted from their negligence in this regard 

relying on Fultz as interpreted by Banaszak and Mirzejewski. 

 The Supreme Court rejected the defendant’s position and clarified Fultz.  

Specifically, the court rejected the concept that two contracting parties could create 

immunity for torts to third persons.  The court held: 

“. . .  a contracting party’s assumption of contractual obligations 
does not extinguish or limit separately existing common-law or 
statutory tort duties owed to non-contracting third parties in the 
performance of the contract.” 
 

The court went on to state: 

“In summary, “whether a particular defendant owes any duty at all 
to a particular plaintiff (in tort) is generally determined without 
regard to obligations contained within the contract.  Accordingly, 
with the aforementioned principles in mind, we clarify that when 
engaging in the “separate and distinct mode of analysis” in Fultz’s 
analytical framework, courts should not permit the contents of the 
contract to obscure the threshold question of whether any 
independent legal duty to a non-contracting third party exists, the 
breach of which could result in tort liability.  Instead, in determining 
whether the action arises in tort, and thus whether a separate and 
distinct duty independent of the contract exists, the operative 
question under Fultz is whether the defendant owed the plaintiff any 
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legal duty that would support a cause of action in tort, including 
those duties that are imposed by law.  (Citations omitted)” 

 
 The Supreme Court has to be commended in this case.  There was no dissent in 

the case.  (The opinion written by Justice Cavanaugh was joined by Justices Young, 

Markman and Kelly, Justice Hathaway concurred in result only and Justice Zahra did 

not participate in the opinion.)   The Justices put aside any perceived prior partisan 

differences in righting the path of the post-Fultz decisions which had taken a wrong turn. 

 One additional benefit can potentially be gained through the experience of Fultz 

and Loweke.  Perhaps the experience of the progression of Fultz through Loweke will 

prompt the Supreme Court to introspectively examine the practice of reversing Court of 

Appeals decisions through peremptory orders.  The Supreme Court in both Banaszak 

and Mirzejewski reversed unanimous decisions from the Court of Appeals in very brief 

orders.  They did so without the benefit of oral argument pursuant to MCR 7.302(H)(1).  

In fact, Banaszak’s order was entered only some three months after the original 

Application for Leave to Appeal was filed.  

 When a peremptory order reversing a unanimous Court of Appeals decision is 

entered on just the application and response it creates potential problems.  First, the 

orders often lack any reasoning or rationale underlying the decisional process, and as 

such practitioners are left to speculate on their meaning.  Second, if the Application for 

Leave to Appeal is at least scheduled for oral argument pursuant to MCR 7.302(H)(1), 

then other members of the bar learn that the court is taking some interest in the issues 

of the case and there is an opportunity to provide additional briefing as amicus curiae.  

At oral argument there is the benefit of discussing the potential negative implications of 

a decision.  As can be seen from these cases, peremptory orders can have a very 
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significant impact on the jurisprudence of the state and in this writer’s view should be 

used sparingly. 

 



 
 
 
Death by a Thousand Bills 
 
By the time this article goes to print, the Legislature will be nearly finished with its summer recess.  The 
first six month of Governor Snyder’s administration and the Legislature saw numerous 
accomplishments.  These include passage of legislation expanding the powers of Emergency Financial 
Managers, and the earliest completion of the state budget in nearly a decade.  As state lawmakers look 
toward the fall session, much of their focus will be on unfinished business, such as the international 
bridge project and legislation that will implement many deals tied to the aforementioned budget. 
 
 Another area that will likely see more attention is that of negligence law.  For example, legislation 
dealing with auto no‐fault, medical malpractice and other areas of negligence law are expected to be 
taken up later this year.  In the meantime, a deluge of more minor tort legislation continues to be 
introduced at a frenetic pace.  Bills seeking to provide limited liability for bowling alleys, DNR volunteers, 
volunteer drivers, equestrian operators, and even farmers markets have already been introduced.  It 
seems like there is no one who wants to miss the negligence bandwagon in Lansing. 
 
Generally, these types of bills provide immunity from ordinary negligence, but would allow suits to 
proceed in cases where the plaintiff could show that the defendant was guilty of “gross negligence.”  
This session, “gross negligence” is being frequently replaced with the term “willful and wanton 
misconduct,” but the bottom line is about the same:  virtual immunity.  Although “gross negligence” and 
“willful and wanton misconduct” are next to impossible to prove in court, allowing liability for such 
conduct – even illusory liability – gives legislators a comfort level.  Therefore, the majority of legislators 
do not believe they are granting immunity from nearly all liability through these bills, even though that 
is exactly what they are doing. 
 
The Negligence Section has worked with legislative leaders in efforts to modify these bills so that they 
are not immunizing misconduct.  Legislation on DNR volunteers and physicians in free clinics was 
modified in a way that will not expand liability limits.  For each success, though, there seems to be a new 
bill right behind it. 
 
To battle the constant onslaught, the Section has stepped up its efforts to educate legislators on the 
problems inherent with terms like “gross negligence” and “willful and wanton misconduct.”  What we 
have learned is that, in the minds of most lawmakers, such terms have more to do with the severity of 
the harm done to the plaintiff than the magnitude of negligence on the part of the defendant.  With 
over half the members of the House of Representatives in their first term (and many of whom are in 
their first elective office), education is our largest task. 
 
Thanks to the efforts of Representatives John Walsh (R‐Livonia) and Kurt Heise (R‐Plymouth Twp.), a 
workgroup of legislators and interest groups was established to review the legal definition of “gross 
negligence.”  One goal of the group would be to craft a definition of the term that grants some limited 
additional protection to certain defendants, but stops short of providing near‐immunity from lawsuits.  
Another goal is to use the workgroup as a tool to educate lawmakers about negligence law and the 
necessity to provide access to the courtroom for Michigan citizens.  The workgroup’s efforts are 
ongoing, and will likely play a role in the future disposition of the numerous pieces of tort legislation 
active in the state legislature. 



A list of pending legislation that would limit liability for various classes of defendant follows: 
 
Senate Bill 230 (Marleau) – Limit liability on volunteer drivers 
 
Senate Bill 281 (Hune) – Limit liability on bowling centers 
 
Senate Bill 402 (Schuitmaker) – Grants immunity to physicians who fail to report a patient as being an 
unsafe driver to the Secretary of State or a third party 
 
Senate Bill 524 (Proos) – Limits liability for on‐duty lifeguards 
 
Senate Bill 542 (Emmons) – Limits liability for damage caused by propane gas suppliers 
 
House Bill 4601 (Haveman) – Limits liability for certain successor corporations from asbestos claims 
 
House Bill 4866 (Johnson) – Limits liability on farmers markets 
 
House Bill 4867 (Johnson) – Limits liability for equestrian activity providers 
 
We also expect legislation to be introduced soon that would limit liability for emergency room 
physicians. 
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NEVER: “MEDICARE” AS A PAYEE NAME ON A SETTLEMENT DRAFT 
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Olsman, Mueller, Wallace & MacKenzie, P.C. 
2684 West Eleven Mile Road 

Berkley, MI 48072 
(248) 591-2300 
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 In the current morass of misinformation regarding Medicare 
liens is the morbid fear on the part of the plaintiff’s bar that 
a carrier will insist on putting Medicare’s name on a settlement 
draft and the baseless concern on the part of defendants that 
they need to make Medicare a payee.   
 
 There is absolutely no language in the Medicare Secondary 
Payer statute, 42 USC §1395y(b)(2)(B)(ii), that permits or 
requires a carrier or other payer paying money on a claim where 
Medicare may have paid bills to place Medicare’s name on the 
check as a payee. 
 
 No plaintiff’s attorney should ever permit “Medicare” to be 
a payee.  No defense attorney should insist on it. 
 
 
Judicial Exasperation 
 
 Missing from the discussion about the best way to deal with 
Medicare liens in recent years have been any cases reflecting an 
appropriate level of judicial exasperation or insight into the 
process.  Have no fear, those cases have arrived. 
 
 In Tomlinson v. Landers, 2009 WL 1117399 (M.D. Fla), 
Magistrate Thomas E. Morris in the United States District Court 
for the Middle District of Florida held specifically that an 
insurer has absolutely “no affirmative legal duty” to make 
direct payment to Medicare in all instances.  The court held 
that the insurer was not required by federal law to place 
Medicare’s name on the check as a payee. 
 
 Bradley v. Sebelius, 621 F3d 1330 (2010), is an 
extraordinarily clear and decisive opinion that truly “bashes” 
the Department of Health and Human Services for its arrogance 
and “because we say so” attitude.  The majority in Bradley 
debunks any argument that the Medicare Secondary Payer manual is 
somehow binding legal authority on any court.  In Bradley, 
plaintiff entered into a $52,000 settlement in a nursing home 
case.  Medicare claimed a lien of $38,875 and refused to 
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negotiate.  The probate court in Florida conducted a hearing and 
awarded Medicare $787.50.  The government argued it was not 
bound by the Florida probate court decision.  The Eleventh 
Circuit begged to differ and castigated the  
Department of Health and Human Services for its unwillingness to 
participate in the distribution hearing and credited plaintiff’s 
counsel for proceeding with an “abundance of caution.”  
Medicare’s conduct was held to have a chilling effect on the 
resolution of cases and permits tortfeasors to escape 
responsibility for wrongdoing.   
 
 In Zaleppa v. Seiwell, 9 A3d 632 (2010), a Pennsylvania 
Appellate Court likewise held that the Medicare Secondary Payer 
statute does not permit a private entity to assert the rights of 
the government by putting Medicare’s name on any check.  This 
was an automobile accident case involving a $15,000 verdict.  
Medicare had, in fact, not even paid any bills.  Nevertheless, 
an overzealous carrier and its defense counsel insisted on 
putting Medicare’s name on the draft satisfying the verdict.  
The court in Zaleppa held that the carrier had no right to make 
Medicare a payee or claim that it had any duty to do so. 
 
 
“The Great Satan” of Required  
Reporting has been Deferred 
 
 The so-called “reporting requirements” of insurance 
companies to Medicare of all settlements has now been deferred 
until October 1, 2012.  Defendants can now stop telling people 
that they have a duty to report the case to Medicare.  Attached 
is the CMS bulletin dated November 9, 2010. 
 
 

Summary 
 
 It should be clear to a plaintiff articulating why simple 
indemnity language is all that is necessary to alleviate a 
defendant’s concern about Medicare reimbursement.  Simply cite 
Bradley, Zaleppa and Tomlinson.  Likewise, when defense counsel 
is pressed to put Medicare’s name on a check as a payee, 
Bradley, Zaleppa and Tomlinson can be cited as the reason why 
that cannot occur. 
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[This issue contains two articles on the Michigan Supreme Court’s recent decision in 
Loweke v Ann Arbor Ceiling & Partition Co, LLC.  The first article focuses on the way that 
lower courts became “misguided” in the application of Fultz v Union-Commerce Assoc by 
two subsequent peremptory orders from the Michigan Supreme Court.  The second article 
focuses on the effect of Loweke on the future application of Fultz.] 

 
 

The Michigan Supreme Court’s recent decision in Loweke v Ann Arbor Ceiling & 
Partition Co, LLC, ___ Mich ___ (2011), has “clarified” the “separate and distinct duty” analysis 
the Court set out in Fultz v Union-Commerce Assoc, 470 Mich 460 (2004).   

Fultz directed lower courts to “analyze tort actions based on a contract and brought by a 
plaintiff who is not a party to that contract” by asking “whether the defendant owed the plaintiff 
a duty that was ‘separate and distinct’ from its contractual obligations.”  The Court’s directive 
was interpreted in ways that were very useful in defense of negligence claims for conduct 
undertaken to fulfill contractual obligations.  Essentially, Fultz was understood to mean that if a 
party was performing an obligation required by a contract, it did not owe a “separate and 
distinct” duty to a plaintiff who was not a party to the contract to avoid negligent performance of 
the obligation.  The far limit of this interpretation was represented in Hatcher v Senior Home 
Health Care Inc,1 in which the panel cited Fultz and (and two subsequent Supreme Court orders) 
to conclude that “where an injury is caused by a hazard that is even remotely connected to a 
contractual relationship, Michigan law bars any cause of action.”  Loweke clarifies that this broad 
application of Fultz was misguided.   

The Facts of Loweke 

In Loweke, the plaintiff was the employee of an electrical subcontractor who was injured 
when cement boards fell on him at a construction site.  The defendant was a drywall 
subcontractor whose employee had negligently placed the boards that fell on the plaintiff.  The 

                                                
1 Unpublished per curiam opinion of the Court of Appeals, issued August 19, 2010 (Docket No. 
289208).   
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defendant filed a motion for summary disposition of the plaintiff’s negligence claim, arguing that 
it could not be held liable in tort for performance of contractual duties; under Fultz, a party may 
only be held liable for injuries resulting from a duty to a plaintiff that is “separate and distinct” 
from its contractual obligations.  The trial court granted the defendant’s motion for summary 
disposition, and the plaintiff appealed.   

The Court of Appeals Applied the Generally Accepted Interpretation of Fultz 

The Court of Appeals panel affirmed.  The panel applied the generally accepted 
interpretation of the Fultz analysis, stating that “[t]he court must look at the terms of the contract 
and determine whether the defendant’s action was required under the contract.”  The panel 
observed that the defendant’s contract required it to unload, move, lift, protect, and secure the 
building materials on the construction site.  The panel concluded that the defendant was 
performing its contractual duties when its employee placed the boards that fell on the plaintiff.   
Because the defendant was performing its contractual duties when it placed the boards, it did not 
owe the plaintiff a duty separate and distinct from its contractual duties; summary disposition for 
the defendant was properly granted.  

The Supreme Court Clarifies Fultz  

The Supreme Court reversed the Court of Appeals, stating that the lower court had based 
its decision on an improper understanding of Fultz.  The Court emphasized that lower courts had 
erroneously interpreted Fultz (and subsequent opinions) as rejecting accepted tort-law principles 
and creating a legal rule that essentially immunized defendants performing contractual duties 
from tort liability to noncontracting parties.  Lower courts misconstrued Fultz by asking only 
whether a defendant’s conduct was required by the contract or whether the hazard was 
contemplated by the contract.   

The proper focus, according to Loweke, is whether the defendant owes “any duty at all” 
to the plaintiff.  That duty may arise in some “historically recognized” way, for example, by 
statute or “by a number of preexisting tort principles,” such as a special relationship or “the 
generally recognized common-law duty to use due care in undertakings.”  Duty should generally 
be determined without reference to the contract; courts “should not permit the contents of the 
contract to obscure” the inquiry into whether the defendant owed a legal duty to the plaintiff.  
Summing up its clarification of Fultz, Loweke held that “a contracting party’s assumption of 
contractual obligations does not extinguish or limit separately existing common-law or statutory 
tort duties owed to noncontracting third parties in the performance of the contract.”   

The Effect of Loweke?   

The Loweke Court did not assist the lower courts in determining how to apply its 
clarification of Fultz.  It did not decide “whether this particular plaintiff was owed a duty under 



3 

 

the common law.”  Loweke was remanded because the defendant had brought its motion for 
summary disposition “solely under the mistaken belief that Fultz extinguished preexisting 
common-law duties.”  But Loweke does provide some signals for its application. 

First, Loweke did not overrule Fultz; it merely clarified its application.  Thus, cases like 
Fultz will remain subject to challenge on summary disposition.  Second, Loweke’s extended 
analysis of the distinction between Fultz and Osman v Summer Green Lawn Care, Inc, 209 Mich 
App 703 (1995), may give some direction.   

Loweke recounts that in Fultz the plaintiff who slipped on ice in a parking did not have a 
negligence claim against the snow removal contractor because “in essence, the plaintiff merely 
claimed that the contractor breached its contract by failing to perform its contractual duties.”  
Plaintiff alleged that the contractor had a duty to plow, and its failure to do so caused her injury 
in the icy lot.  But the contract was the only reason the contractor had an obligation to plow.  
Under those circumstances, Loweke explains, the plaintiff failed to establish “the existence of a 
duty.”  

In contrast, the snow removal contractor in Osman piled snow in an area it should have 
known was dangerous to others.  Distinguishing Osman, Fultz stated that the defendant in Osman 
created a “new hazard.”  Whether Fultz’s “creating a new hazard” is synonymous with Loweke’s 
“breach of the basic common law duty to use due care” is unclear.  But it is clear that if a 
plaintiff alleges that a defendant owed the plaintiff a duty solely on the basis of obligations in a 
contract, the plaintiff has not alleged a “separate and distinct” duty, and the claim will fail.   

Finally, Loweke does not return to the pre-Fultz distinction between “misfeasance” 
(negligently performing contractual duties) and “nonfeasance” (failing to perform contractual 
duties).  While Loweke has clarified that the extremely broad application of Fultz by some lower 
courts was misguided, the critical question remains whether a defendant owed a plaintiff a duty 
that was separate and distinct from duties created by the contract.   
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