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Reasons for Religious Liberty Law Section Opposition to the Proposed Shrinking of 

“Religion” Protection In Michigan’s Elliott-Larsen Civil Rights Act and Proposed Addition 

of “Sexual Identity” / “Gender Identity”/ “Gender Expression” 

March, 2020 

 

1. Direct Conflict With Religious Liberty: 

 

For many religious organizations and religious individuals, same-sex sexual 

conduct is contrary to their religious beliefs.  In addition, many religious organizations and 

religious individuals believe that their gender is chosen by their Creator rather than by 

personal subjective choice and that to force them to submit to gender treatment rules  (such 

as allowing use of women’s restrooms by biological males or vice-versa) ignores the 

Creator’s choice and dishonors the Creator and violates other individuals’ privacy and 

dignity.  Laws that intrude upon a religious organization’s employee decisions improperly 

and unconstitutionally trample religious autonomy.  Michigan’s civil rights law applies to, 

among others, employers, educational institutions, housing, and public accommodations 

(There is only a narrow religious exemption for educational institutions, none for religious 

employer or public accommodations).  As a result, these proposals would pose a direct 

threat to their religious liberty across a broad spectrum.  Michigan should not be adding 

new civil rights that directly conflict with already existing civil rights.  Michigan should 

not be adding new civil rights that require the civil rights of others to be taken away.   

 

2. The Consequence of Direct Conflict With Religious Liberty: 

 

Those who cherish religious liberty are rightfully concerned that the addition of 

“sexual orientation,” “gender identity” and “gender expression” to Michigan’s civil rights 

law will result in the substantial constriction of religious liberty.  As discussed below, this 

The Religious Liberty Law Section is a voluntary membership section of 

the State Bar of Michigan, comprised of approximately 170 members. The 

Religious Liberty Law Section is not the State Bar of Michigan and the position 

expressed herein is that of the Religious Liberty Law Section only and not the 

State Bar of Michigan. To date, the State Bar does not have a position on this 

item. 

The Religious Liberty Law Section has a public policy decision-making 

body with 8 current members. On February 13, 2020, the Section adopted its 

position after a discussion and vote at a special scheduled meeting of its 

governing council. Seven (7) members voted in favor of the Section’s Position 

Against Proposed Initiative Amendments to the Michigan Elliott-Larsen Civil 

Rights Act, 0 members voted against this position, 0 members abstained, 1 

member did not vote due to absence. 
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is particularly true due to the request to re-define “religion” in the law.  More significantly, 

it is apparent that civil rights laws that include “sexual orientation”, “gender identity” and 

“gender expression” have been wielded repeatedly as a sword against religious 

organizations and religious individuals.  To cite one example, on the basis of such laws, 

the business of a farm couple (the Tennes’) in the East Lansing area was ejected from the 

local farmer’s market solely due to their views on same-sex marriage, until a federal judge 

intervened.  The Masterpiece Cakeshop case and its subsequent cases and claims have been 

another prominent example of how sexual orientation civil rights laws have been used to 

try to diminish the sincerely held religious beliefs and rights of religious individuals.  

Masterpiece Cakeshop, LTD. v. Colorado Civil Rights Commission, 138 S. Ct. 1719 

(2018).     

 

The potentially severe intrusion upon religious liberty and human dignity that can 

result from the addition of “gender identity” / “gender expression” to civil rights laws is 

hard to exaggerate.  For example, in Anchorage, Alaska, a faith-based non-profit 

organization, the Hope Center, offered overnight shelter to homeless women, many of 

whom have escaped from sex trafficking or been abused, primarily at the hands of men.  

The shelter can accommodate up to 50 women overnight, all of whom sleep on the floor in 

one large room, where they may change clothes or be found in various states of undress.  

A person who self-identified as “female and transgender” filed a complaint with the 

Anchorage Equal Rights Commission (AERC).  The Commission is an administrative 

agency tasked with enforcing the City policy of “fair and equal treatment” under the law 

to all people of the City.  This transgender person, a biological man, filed a complaint 

against the Hope Center because it refused to allow this person to stay overnight in their 

one-room homeless shelter for women.  The AERC investigated the complaint as a possible 

violation of the “gender identity” provision in its City’s civil rights ordinance.  Fortunately, 

a federal court’s preliminary injunction barred enforcement of the “gender identity” 

provisions against the Center.  Downtown Soup Kitchen v. Municipality of Anchorage, 

406 F Supp 3d 776 (D. Alaska, 2019).  Michigan should not open its doors to the Pandora’s 

Box of problems that come from exposing religious organizations and religious individuals 

to these kinds of intrusions.   

 

3. The Shrinking Definition of “Religion” 

The Initiative proposed also seeks to define “religion” in Michigan’s civil rights 

law as merely including “the religious beliefs of an individual.”  The effort to re-define 

religion seems to be a recognition that adding “sexual orientation,” “gender identity” and 

“gender expression” as protected classes requires the shrinking of protection for religion.  

This narrow definition of religion is in sharp contrast to the broad definition of protection 

for “religion” in Title VII of the Federal Civil Rights Act concerning employment, which 

defines religion to protect both religious beliefs and religious conduct.  See attached 

Summary.  A civil rights law that defines religion only with reference to beliefs, not 

conduct, poses a high risk that religious protection will be judicially defined as not 

protecting individuals who speak or act upon their religious beliefs.  Michigan’s civil rights 
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law applies to an exceptionally broad range of life, including employers, educational 

institutions, housing, public accommodations, labor unions, etc.  This proposed change 

threatens to enact one of the most serious constrictions of religious liberty rights in 

Michigan history.     

No other state in our region defines “religion” in their civil rights laws as to only 

reference it to the “beliefs” of an individual.  See attached Summary.  Michigan should not 

be adopting this severely narrow definition for religious civil rights protection.   

4. Position is Consistent With a Majority of States in the Nation and Our Region: 

 

If Michigan declines to add “sexual orientation”, “gender identity” and “gender 

expression” to its civil rights law, it will remain consistent with a majority of states in the 

US and with every other state in the 6th Circuit, as well as Indiana and Pennsylvania, none 

of which have added these categories.  A minority of states in our region have added 

“sexual orientation” to their civil rights law – namely Illinois and Wisconsin – but none of 

them have attempted to define “religion” by reference only to “beliefs.”  For example, the 

Illinois definition of “religion” in its civil rights law follows the Title VII definition and 

broadly defines protection for religion as covering both religious beliefs and conduct.  With 

the proposed new definition of “religion” and the proposed addition of sexual orientation, 

gender identity and gender expression, this proposal would set Michigan up as having the 

worst civil rights protection for religious liberty in our Midwest region.  Michigan should 

not become the pioneer for shrinking religious liberty protection.  

 

5. Opposition Encouraged 

 

For these reasons and more, the Governing Council of the Religious Liberty Law 

Section has voted to publicly oppose the Initiative proposal to re-define “religion” and add 

“sexual orientation,” “gender identity” and “gender expression” to Michigan’s Elliott-

Larsen Civil Rights Act.  We encourage our members to oppose this proposal as well.  We 

also encourage our members to engage in other efforts to protect religious liberties 

legislatively. 
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SUMMARY OF STATES’ CIVIL RIGHTS LAWS OF THE SIXTH CIRCUIT  

AND OTHER STATES NEAR MICHIGAN REGARDING RELIGION, SEXUAL 

ORIENTATION, GENDER IDENTITY AND GENDER EXPRESSION 

 

1. No state statute within the Sixth Circuit (Michigan, Ohio, Tennessee, Kentucky) defines 

“religion” only with reference to “belief(s)”. 

 

2. The proposed Michigan definition of “religion” for its civil rights law, which only 

references “beliefs,” would be much narrower than the definition of religion in Title VII 

of the federal civil rights act (the Federal civil rights provisions concerning employment), 

which protects both religious beliefs and religious conduct. 42 USC Section 2000e(j)( “The 

term “religion” includes all aspects of religious observance and practice, as well as belief, 

unless an employer demonstrates that he is unable to reasonably accommodate an 

employee’s or prospective employee’s religious observance or practice without undue 

hardship on the conduct of the employer’s business”).  None of the states in the Sixth 

Circuit, neither Indiana, or Pennsylvania, expressly define “religion” in their civil rights 

laws. In Illinois, they specify that the “religion” includes “all aspects of religious 

observance and practice, as well as belief.” 

 

3. The majority of states in the U.S. do not provide statutory protection for sexual 

orientation, gender identity, or gender expression in their civil rights laws.  Significantly 

less than half of the states in the United States provide statutory protection for sexual 

orientation, gender identity, or gender expression as rights.  No state’s civil rights laws 

in our region (Michigan, Ohio, Indiana, Tennessee, Kentucky, Illinois, Wisconsin, and 

Pennsylvania) expressly provide special legal privileges for gender expression. 

 

4. The only states near Michigan that provide statutory protection for sexual orientation 

within their civil rights statutes are Illinois and Wisconsin.  Significantly, Illinois 

expressly protects both religious beliefs and religious conduct in its civil rights law.  

Wisconsin uses a narrower definition of “creed” – defining it as “a system of religious 
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beliefs,” but this definition applies only to employment and public accommodations and 

the undefined term “religion” is used with respect to housing. 

 

5. The only state near Michigan that provides statutory protection for gender identity 

within its civil rights statutes is Illinois. 

 

6. Other states near Michigan, not within the Sixth Circuit, that do not provide statutory 

protection for either sexual orientation, gender identity, or gender expression include 

Indiana and Pennsylvania. 
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Comparison Of Civil Rights Statutes Of all States Located Within The Sixth 

Federal Circuit And Other States Located Near Michigan 
MARCH, 2020 

Sixth Circuit 

 

State: Religion/Creed: 

 

Sex: 

Ohio 

Civil Rights Law 

Generally, Ohio Rev. Code 

Ann. § 4112.01, et seq. 

• Protects “religion.” 

 

• Statute does not 

define “religion.” 

Ohio Rev. Code Ann. 

4412.02 

• Protects “sex” but not 

“sexual orientation,” 

“gender identity,” or 

“gender expression.”  

 

• Ohio Rev. Code Ann. 

4412.02. See Contra, 

Parker v. Strawser 

Constr., Inc., 307 F. 

Supp. 3d 744 (S.D. 

Ohio 2018) (Federal 

District Court Case 

stating that 

discriminatory 

behavior toward a 

trans-sexual person is 

routed in employer’s 

acting based upon 

gender stereotypes. 

 

• “Sex” is not defined. 

 

Kentucky  

Civil Rights Law 

Generally, Ky. Rev. Stat.  

Ann. § 344.010, et seq. 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Protects “religion.” 

 

• “Religion” Defined 

as:  

“all Aspects of 

observance and 

practice as well as 

belief . . . ” 

 

• Ky. Rev. Stat. Ann. § 

344.320; Ky. Rev. 

Stat. Ann. § 

344.030(7).  

 

• Protects “sex” but not 

“sexual orientation,” 

“gender identity,” or 

“gender expression.” 

 

• Ky. Rev. Stat. Ann. § 

Ky. Rev. Stat. Ann. § 

344.320; Ky. Rev. 

Stat. Ann. § 

344.030(8). 

 

• “Sex” Defined as: 

Following Federal 

Civil Rights Act 

Interpretation. 
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• Com., Alcoholic 

Beverage Control Bd. 

v. Burke, 481 S.W.2d 

52, 53 (Ky. 1972). 

 

Tennessee 

Civil Rights Law 

• Generally, Tenn. 

Code Ann. § 4-21-

101, et seq. 

• Protects “religion” 

and “creed” 

• Neither of which is 

defined by statute. 

 

• Tenn. Code Ann. § 4-

21-101. 

 

• Follow’s Federal Civil 

Rights Act. Tenn. 

Code Ann. § 4-21-

101(a)(1). 

 

• Protects “sex” but not 

“sexual orientation,” 

“gender identity,” or 

“gender expression.” 

• “Sex” is defined 

according to the 

designation on one’s 

birth certificate. 

 

• Tenn. Code Ann. § 4-

21-102(20). 

 

Other Nearby States 

 

Indiana 

Generally, Ind. Code Ann. § 

35-46-2-1. 

 

• Protects “creed” and 

religion  

 

• Neither of which is 

defined by statute. 

 

• Ind. Code Ann. § 35-

46-2-1 

 

• Protects “Sex” but not 

“sexual orientation,” 

“gender identity,” or 

“gender expression.” 

 

• “Sex” is not defined 

by the statute. 

 

• Ind. Code Ann. § 35-

46-2-1 

Pennsylvania  

Civil Rights Law 

Generally, 43 Pa. Stat. Ann. § 

951, et seq. 

 

• Protects “religious 

creed” 

 

• Not defined by 

statute. 

 

• 43 Pa. Stat. Ann. § 

953. 

 

• Protects “sex” but not 

“sexual orientation,” 

“gender identity,” or 

“gender expression.” 

 

• 43 Pa. Stat. Ann. § 

953. 

Illinois 

Civil Rights Law 

Generally, 775 Ill. Comp. 

Stat. Ann. 5/1-101, et seq. 

 

 

• Illinois protects 

“Religion” 

 

• 775 Ill. Comp. Stat. 

Ann. 5/1-102 

 

• Illinois protects 

“Sex,” “Sexual 

Orientation,” and 

“Gender related 

Identity.” “Gender 

expression” also 
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• “Religion” is defined 

as: “all aspects of 

religious observance 

and practice, as well 

as belief.” 

• 775 Ill. Comp. Stat. 

Ann. 5/1-103 

seems to be 

encompassed by 

Illinois’ definition of 

“Sexual Orientation.” 

 

• 775 Ill. Comp. Stat. 

Ann. 5/1-102 

 

• “Sex” is defined as: 

Status of being male 

or female.” 

 

• 775 Ill. Comp. Stat. 

Ann. 5/1-103 

 

•  “Sexual Orientation” 

is defined as: “actual 

or perceived 

heterosexuality, 

homosexuality, bi-

sexuality, or gender 

related identity” 

 

• 775 Ill. Comp. Stat. 

Ann. 5/1-103 

 

Wisconsin 

Civil Rights Law 

Generally, Wis. Stat. Ann. §§ 

111.32; 106.52; 106.50 

 

• Protects “creed” in 

regard to Places of 

Public Accom. And 

Employment.  

 

• Wis. Stat. Ann. §§ 

111.32; 106.52, 10.50 

 

• “Creed” is defined as: 

“system of religious 

beliefs” 

 

• Protects “religion” in  

regard to housing. 

Wis. Stat. Ann. § 

106.50 

 

• “Religion” is not 

statutorily defined 

 

• “Sex” is protected  

 

• Sex is not defined  

 

• “Sexual orientation” 

(homosexual, bi-

sexual, or 

heterosexual) is 

protected. 

 

• “Sexual Orientation” 

is defined as: having a 

preference for 

heterosexuality, 

homosexuality, or 

bisexuality . . . or 

being identified with 

such a preference.” 

 



Page 4 of 4 
 

• Wis. Stat. Ann. § 

111.32 

 

• “Gender identity” 

(choosing your own 

gender to identify 

with) is not protected, 

and “gender 

expression” is not 

protected, although an 

argument could be 

made that, depending 

on the circumstance, 

“gender expression” 

discrimination could 

also constitute 

“gender identity” 

discrimination. 
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