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Introduction 
 
From Saratoga Race Track in New York State to Santa Anita Park in California, and from 
Canterbury Downs in Minnesota to Gulfstream Park in Florida, horse racing spans the United 
States and has always been a part of American culture.1 It is known as “the sport of kings,”2 and 
millions of dollars change hands every year chasing “1,200-pound investment vehicles running 
on legs more slender than the average human’s.”3 Tragically, the sport has been tainted by the 
use of steroids and painkilling drugs, the administration of which masks injury and creates an 
unfair advantage by allowing horses to race that are not physically up to the challenge.4 
Genetically built for speed, over time the Thoroughbred horse has been bred to be faster, with 
little concern for what might be sacrificed in return. Recently, the American general public has 
become more aware of the sacrifices breeders make as horses in prestigious races break down 
on the track.5  
 
In 2006, Americans’ hearts stopped in their chests when Barbaro shattered his leg in the 
Preakness Stakes, the second jewel of racing’s illustrious Triple Crown. He was euthanized in 
January of 2007 when veterinarians were unable to repair his leg following multiple surgeries.6 
The next year was particularly dark for racing: after watching the remarkable filly Eight Belles 
collapse after finishing second to Big Brown in the Kentucky Derby,7 racing fans hoped Big 
Brown, after winning the Kentucky Derby and the Preakness Stakes, might be the first Triple 
Crown champion since Affirmed in 1978.8 But hopes were dashed when the Derby and 

1 See, e.g., Horse racing, Wikipedia, stating that the oldest Thoroughbred track in the United States dates back to 
1665 on Long Island. 
2 Marino Specogna, Become a Winner Claiming Thoroughbred Racehorses 1 (2005). 
3 John Worden, They Sue Horses, Don’t they?: Understanding Equine Law, 26 San Francisco Att’y 22, 22 (2000). 
Warden also notes that both owners and bettors invest significant amounts of money in horse racing. 
4 Anthony Russolello, Avoiding a Triple Frown: The Need for a National Horse Racing Commission, Animal Legal & 
Historical Center (2009).  
5 Walt Bogdanich, Joe Drape, Dara L. Miles, Griffin Palmer, Mangled Horses, Maimed Jockeys, N.Y. Times (Mar 24, 
2012). 
6 Associated Press, Barbaro Euthanized After Lengthy Battle (Jan 29, 2007). 
7 Associated Press, Runner-Up Eight Belles Breaks Front Ankles, Euthanized on Track, ESPN (May 3, 2008).  
8 Associated Press, Big Brown Waits Patiently, Then Charges Off With Preakness Win, ESPN (May 19, 2008).  

Disclaimer: This article is solely the position of the author. 
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Preakness winner was pulled up around the final turn and trotted across the finish line in last 
place.9 
 
This article critiques the current lack of standardized regulations in Thoroughbred horse 
racing10 across the country. Parts I and II discuss the history of horse racing in America and the 
sport’s lack of a uniform set of regulations, attributing said lack to the absence of a national 
organization overseeing the industry. Part II additionally explores the Thoroughbred horse as a 
breed, including brief looks at instances of infamous horse breakdowns. Part III examines the 
trade-off of soundness for speed, including a discussion of the use of steroids and breeding 
shortfalls. Part IV proposes a solution to the problem of steroids and painkillers in racehorses, 
premised in large part on the creation of a national governing body. The proposed solution is 
further developed in the section following Part IV. 
 
Background 
 

I. Introduction to “The Sport of Kings”  
 
Horse racing has enjoyed a long and storied history, dating back to the late 1100s.11 These 
contests of speed are among the oldest amusements for humankind, and it is no surprise the 
sport that enjoyed such popularity would find its way from Europe to America. 
 
a. History of Racing in America 
 
Horse racing came to the United States with the colonists, and American horse breeders and 
racers established the American Jockey Club in 1750.12 On May 27, 1823, two Thoroughbreds 
met for a North versus South match-up race, beginning a North-South horse racing rivalry that 
continued up until the Civil War.13 When settlers and prospectors moved west in the mid-1800s 
they took horse racing with them, establishing the sport in Illinois, Missouri, Texas, Louisiana, 
and California.14 Both the sport and the Thoroughbred breed suffered during the Civil War, 
when breeding centers were destroyed and the horses entered military service.15 Following the 
Civil War, the first Belmont Stakes, Preakness Stakes and Kentucky Derby were run individually. 
The three races together were dubbed the “Triple Crown” in 1930.16 Betting on racing was 
allowed at over 300 racetracks across the country in 1900, but gambling corruption led to the 
practice being banned, first in California in 1909 and shortly thereafter in New York.17  
 

9 Jay Hovdey, Triple Crown Near-Misses: Big Brown, 2008, Daily Racing Forum (May 31, 2012).  
10 This paper focuses exclusively on Thoroughbred racing, referred to hereafter as “racing” or “horseracing.” The 
paper does not intend to discuss issues associated with Quarter Horse racing, Standardbred harness racing, racing 
at county fairs, and so on, although each of these areas of racing undoubtedly face the same concerns regarding 
drug use. 
11 Russolello, supra Note 4. 
12 American Experience: Timeline: Horseracing in the U.S., PBS [hereinafter Timeline: Horseracing].  
13 Id. 
14 Id. 
15 Id. 
16 Id. 
17 Id. 
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Horse racing took off after World War I, when the racetracks were freed from wartime 
rationing and limited transportation.18 With the increased use of the pari-mutuel system,19 
betting on horses was slowly becoming legal again, and it was legalized in California in 1933. 
Between 1933 and 1939, betting was legalized in 21 states because it was seen as a source of 
revenue by the Depression-era government.20 Surprisingly, the Depression years from 1936 to 
1940 exemplify racing’s newfound popularity, Americans packed the racetracks and train 
stations to see the undersized, crooked-legged racehorse, Seabiscuit—the “equine Cinderella.” 
Seabiscuit became more than a racehorse to the American people; as the quintessential 
underdog, he was a symbol to which people in the Great Depression could relate.21 After World 
War II the sport began to again lose popularity. Racing has slowly been regaining popularity, 
helped by horses winning the Triple Crown and increased media coverage.22  
 
b. American Racing Jurisdictions 
 
American racing is divided into 38 jurisdictions, 23 each of which has an agency designed and 
authorized by the legislature to regulate horseracing in that jurisdiction.24 The agencies, 
generally known as racing commissions or racing boards, have the discretion to license trainers 
and owners, the authority to create new rules, and the ability to resolve disputes.25 Because 
there are multiple racing jurisdictions, each run by people with different ideas and goals, there 
is a concerning lack of uniformity among regulations. For example, the language contained in 
Pennsylvania’s horseracing statute essentially creates a ban on using drugs in racehorses, 
stating that any person who administers a drug, administration of which results in a positive 
test, is in violation of that state’s regulations.26 In contrast, New York continues to allow 
administration of several drugs and it was only recently that the state significantly restricted 
the list of drugs that could be used on racehorses, particularly on race day.27 Kentucky is known 
to be the most lenient state when it comes to permissible substances.28 Florida similarly lags 
behind states such as New York and Pennsylvania in racehorse drug regulations, with 
“antiquated state laws, lenient penalties and a system that tolerates repeat offenders and 
sometimes leaves violators unpunished for years.”29 Bringing all these jurisdictions closer 
together on their drug regulations is the first step to having healthier horses and a respectable 
racing industry. 

18 Id.  
19 Pari-mutuel is a gambling system where bettors wager against each other rather than against the track. Pari-
mutuel Horse Betting Explained, The Sports Geek. For a discussion of the legality of pari-mutuel wagering, see M. 
Shannon Bishop, And They’re Off: The Legality of Interstate Pari-mutuel Wagering and Its Impact on the 
Thoroughbred Horse Industry, 89 Ky. L.J. 711 (2000–2001). 
20 Timeline: Horseracing, supra Note 12. 
21 Stefan Lovgren, From Nag to Riches: The Story of Seabiscuit, National Geographic News (Jul 28, 2003).  
22 See, Horse racing, supra Note 1. 
23 Reformed Racing Medication Rules, The Jockey Club (Aug 12, 2012). 
24 Kimberli Gasparon, Comment: The Dark Horse of Drug Abuse: Legal Issues of Administering Performance-
Enhancing Drugs to Racehorses, 16 Vill. Sports & Ent. L.J. 199, 202 (2009). 
25 Id. at 203. 
26 Reichard v. Commonwealth, 499 A.2d 727, 729 (Penn. 1985); 58 Pa. Code § 183.351(9). 
27 Joe Drape, New York State Tightens Drug Rules for Racehorses, N.Y. Times, Oct 11, 2012.  
28 Horse Racing Fact Sheet, International Fund for Horse; see also 810 Ky. Admin. Regs. 1:018 (2012).  
29 Amy Shipley, Florida Lags in Racehorse Doping Regulations, The Sun Sentinel (Dec 1, 2012).  
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Because of differing regulations among racing jurisdictions, horses sometimes run on a steroid, 
or combination of steroids, that is legal in one jurisdiction but illegal in others.30 The variance 
among regulations means that even if a horse tests positive for a banned substance, the trainer 
need only find another jurisdiction where the substance is legal. Since horses regularly travel 
between jurisdictions for races, moving to a different jurisdiction may be little more than a mild 
inconvenience for the trainer. Additionally, the trainer likely received little more than a small 
fine, equivalent to a slap on the wrist, for being caught running horses on drugs. The practice of 
banning drugs loses its potency when trainers can simply move on to another jurisdiction where 
the drug is legal after paying a small fine. This problem has recently been addressed by eight 
Mid-Atlantic states—New York, Pennsylvania, Maryland, New Jersey, Delaware, Virginia, West 
Virginia, and Massachusetts—that agreed on March 12, 2013, to “operate their racetracks 
under one set of rules that will severely restrict the administration of medication.”31 Essentially, 
trainers on the Atlantic seaboard will no longer be able to travel down the coast to a more 
lenient jurisdiction if they get caught using drugs. Duncan Patterson, chairman of the 
Association of Racing Commissioners, heralds the agreement as a “‘historic moment for racing 
and long overdue.’”32 With regulators in these eight Mid-Atlantic states agreeing to adopt 
uniform regulations,33 there is hope that other jurisdictions—ideally every jurisdiction 
throughout the country—will soon follow suit.  
 
Responsibility for administering illegal substances can fall on the horse’s owner, trainer, or 
veterinarian. Generally, trainers are considered responsible for the care of their horses and 
therefore responsible for what is administered to the horses.34 Most jurisdictions employ one 
of two rules to determine who is responsible for the presence of an illegal drug in a racehorse’s 
system. The first is called the “absolute insurer rule,”35 which “creates an irrebuttable 
presumption that a trainer is responsible for any drug positives.”36 The second is known as the 
“rebuttable presumption rule,”37 where “there is a presumption that the trainer is responsible 
for the drug positive, but the presumption may be overcome by evidence demonstrating the 
lack of responsibility of the trainer.”38  
 
Under the absolute insurer rule, the trainer is strictly liable for any drug positives in any of his 
horses. The absolute insurer rule applies not only to passive conduct of the trainer, but also to 
“actions by third parties who are not employees or hired help of the trainer, whether 
intentional or not.”39 In contrast, the rebuttable presumption rule provides results similar to 
the absolute insurer rule, but is able to “‘strike a fair balance between onerous absolute liability 

30 Reformed Racing Medication Rules, supra note 24, using the example of the drug Winstrol. 
31 Joe Drape, Eight States Approve Medication Standard, N.Y. Times (Mar 12, 2013).  
32 Id. 
33 Id. 
34 Bennett Liebman, The Trainer Responsibility Rule in Horse Racing, 7 Va. Sports & Ent. L.J. 1 2007–2008. 
35 Id. 
36 Id. 
37 Id. 
38 Id. 
39 Id. at 33. 

                                                        

http://www.nytimes.com/2013/03/13/sports/eight-states-approve-horse-racing-medication-standard.html?_r=0


 

and the requirement that trainer culpability be proven,’”40 because it “makes allowances for 
the instances where a trainer can establish his or her lack of fault.”41 Both of these rules for 
determining trainer responsibility have withstood constitutional challenges, and will be further 
discussed in the Analysis section of this paper, under the category of owner, trainer, and 
veterinarian responsibility.42 
 
While regulations regarding what substances are legal and who is responsible for administering 
illegal drugs differ among jurisdictions, most have placed the authority to regulate racing in an 
administrative agency concerned with gaming and wagering. The administrative body then has 
the statutory authority to create a racing board or commission to promulgate and enforce 
racing regulations.43  
 

II. Infamous Horse Breakdowns and Public Awareness of Industry Issues 
 
In the past five years, the public’s view of horse racing has shifted from wonder at the animals’ 
power and athleticism to horror at the number of racehorse injuries and fatalities. Breakdowns 
of nationally known horses like Barbaro and Eight Belles have led to escalated claims of cruelty 
in the sport.44 With notable racehorses dying on the track following major races, people begin 
to wonder who is ultimately responsible for these catastrophic injuries.45 According to many 
scholars, the trainer bears that responsibility.46 Growing public awareness of soundness issues 
has led the industry itself to recognize the desperate need for national racehorse drug reform,47 
which may be achieved through the establishment of a national authoritative body. 
 
Analysis 
 

III. More Speed, Less Soundness 
 
Racehorses have been bred to be bigger, but that does not necessarily mean they are also 
stronger.48 This section looks at three reasons for the tradeoff of speed for soundness. First, the 
influence of people responsible for making decisions about racing horses: the owners, trainers, 

40 Liebman, supra note 34, at 34, quoting Luke P. Iovine & John E Keefe, Horse Drugging—The New Jersey Trainer 
Absolute Insurer Rule: Burning Down the House to Roast the Pig, 1 Seton Hall J. Sports L. 61, 86 (1991). 
41 Liebman, supra note 34, at 34. 
42 See infra text accompanying notes 47–84 for a discussion of owner, trainer, and veterinarian responsibility for 
racehorse breakdowns. 
43 See, e.g., Mich. Comp. Laws § 431.303 (2012), creating the office of racing commissioner; Fla. Stat. Ann. § 
550.0251 (West 2012), charging the Division of Pari-mutuel Wagering with adopting rules for control, supervision, 
and direction of licensees and holding, conducting, and operating of racetracks, race meets, and races; 4 Pa. Cons. 
Stat. Ann. § 325.201 (West 2013), establishing the state horse racing commission; N.Y. Racing, Pari-Mutuel 
Wagering and Breeding Law § 102 (McKinney 2013), establishing the state gaming commission to oversee horse 
racing along with gaming and lottery. 
44 Id. 
45 Id. 
46 See id.; Reichard, supra note 26; Liebman, supra note 34. 
47 Tom LaMarra, Industry Stakeholders Discuss Racehorse Drug Reform, The Horse (Feb 7, 2013). 
48 See, infra, text accompanying notes 127–33 for a discussion of how racehorses, in being bred to be bigger, have 
actually lost strength in their bones and joints. 

                                                        



 

and veterinarians, who do not always put the horse’s welfare first. Second, the fact that use of 
steroids not only masks any pain a racehorse is experiencing, but may also inhibit the horse’s 
growth and make the horse more susceptible to break downs.49 Third, genetics play a role in 
making horses bigger and faster, but also weaker.50 
 
a. The Key Players: Owners, Trainers, and Veterinarians 
 
Assigning responsibility for bad acts and even freak accidents in horse racing can be challenging. 
Many racehorses are owned by multiple people,51 making it difficult to point to one owner as 
being responsible for making decisions. In addition to multiple owners, most barns employ a 
head trainer and assistant trainers, meaning that each horse might have multiple people 
making decisions about its care and training.52 One challenge faced by rulemaking agencies is 
deciding who should be responsible when illegal drugs or other foreign substances are found in 
a racehorse’s system. 
 

i. Owners 
 
Industry outsiders may be surprised to learn that in horseracing, the owner is not necessarily 
the person held ultimately responsible for the horse’s care, even when illegal drugs are found in 
the horse’s system. This is because owners are frequently absent, ignorant, or in some cases, 
both.53 Generally speaking, trainers, not owners, are responsible for the care of a racehorse, 
including medical treatment.54 However, in Reichard, the court found that the owner was not 
relieved of responsibility for administering medication to the horse because the Pennsylvania 
regulations provide that “any person who administers a drug which results in a positive test 
shall be considered in violation,” and further, “an owner’s license may be suspended, revoked 
or a money fine may be imposed for violation of any Rule of the Commission.”55 In Reichard, 
the racehorse owner, Reichard, was fined $250.00 by the Commission for administering 
Procaine, a banned substance, to the horse, Annihilate.56 The Pennsylvania Commonwealth 
Court found that the fine was appropriate because Reichard was the undisputed, licensed 
owner of the horse, and therefore responsible for the positive post-race test results.57  
 
Owners can have some influence over care of their horse, however, and increasing owner 
awareness and involvement could be key to reducing the number of injuries seen on racetracks. 
Allie Conrad is the Executive Director for CANTER Mid-Atlantic.58 In front of a congressional 

49 See, infra, text accompanying notes 85–122 for a discussion of how the use of steroids specifically affects a 
racehorse’s soundness. 
50 See, infra, notes 127–33. 
51 Thoroughbred Ownership, Thoroughbred Owners and Breeders Association. 
52 See generally, Henry v. Zurich Am. Ins. Co., 2013 La. App. LEXIS 191, for the concept of multiple people being 
involved in decisions made regarding horse care. 
53 See, e.g., id. 
54 Id. 
55 Reichard, supra note 25, at 729. 
56 Id. 
57 Id. 
58 CANTER is a 501(c)(3) nonprofit that provides retiring thoroughbred racehorses with opportunities for new 
careers. CANTER: Giving Thoroughbreds New Chances!, The Communication Alliance to Network Thoroughbred Ex-
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hearing, Conrad testified that “[t]he only thing that protects a racehorse from a horrific death is 
having the good fortune of being owned and trained by caring, honest people.”59 Conrad would 
like to see owners take more responsibility for injuries sustained during racing.60 As it stands, 
owners appear to look at caring for the animals as an afterthought, when it should be the first 
thought.61 
 

ii. Trainers 
 
In most jurisdictions, trainers are ultimately responsible for the care of the racehorse and for 
ensuring that everything about the horse’s training and racing complies with all applicable 
regulations.62 Professor Bennett Liebman63 calls this concept the “doctrine of trainer 
responsibility.”64 Based on the doctrine of trainer responsibility, horse trainers are understood 
to be responsible for the physical condition of the horse, which leads to a per se rule that 
“when a horse tests positive for a prohibited medication, the trainer bears the responsibility for 
the drug test.”65 Under Pennsylvania law, for example, trainers are required to “guard horses 
within [their] care to prevent administering of any medications.”66 Because trainers are 
responsible for the physical condition of their horses, they should therefore be held 
accountable and charged with animal cruelty in states with laws allowing such a charge, for 
racing unfit horses when the horse breaks down.67  
 
The Illinois Administrative Code states that the rules therein govern all the relationships on a 
horse track, “including that between the owner and trainer.”68 Under the Pennsylvania Code, 
“[a] trainer has ‘the complete care and financial responsibility for that horse.’”69 In New York, 
the trainer is responsible for deciding the horse’s training regimen and for any drugs found in a 
horse’s system.70 Idaho has gone so far as to state that “the trainer shall be responsible for and 
be the absolute insurer of the condition of the horses he enters regardless of the acts of third 

Racehorses. Allie Conrad began CANTER Mid-Atlantic in 1999 and testified in front of a congressional hearing in 
2008 to tell the stories of racehorses (see infra note 55). 
59 Breeding, Drugs, and Breakdowns: The State of Thoroughbred Horseracing and the Welfare of the Thoroughbred 
Racehorse, Hearing before the Subcommittee on Commerce, Trade, and Consumer Protection, 110th Cong. 125 
(2008) [hereinafter hearing transcript] (statement of Allie Conrad, Executive Director, CANTER Mid-Atlantic). 
60 Id. 
61 Id. 
62 Reichard, supra note 25; Equine Practitioner’s Ass’n v. New York State Racing & Wagering Bd., 488 N.E.2d 831 
(Ct. App. N.Y. 1985); Hodges, supra note 46; Liebman, supra note 34; cf Gasparon, supra note 23 at 213 for the 
position that “a trainer’s absolute liability under state statutes is relatively harsh.” 
63 Bennett Liebman served as the Acting Director of the Government Law Center at Albany Law School in 2007 and 
served as the coordinator of the Government Law Center’s Program on Racing and Gaming since 2002. He was 
appointed by New York Governor Andrew M. Cuomo to serve as the Deputy Secretary for Gaming and Racing in 
2011. 
64 Liebman, supra note 34 at 2. 
65 Id. 
66 Reichard, supra note 25, citing 58 Pa. Code § 183.357. 
67 See Hodges, supra note 46 for an argument that trainers could be criminally liable under New York cruelty law 
for working an unfit horse. 
68 Hinken v. Laurato, 2012 Ill. App. Unpub. LEXIS 1199, (Ill. Ct. App. 2012). 
69 Id. 
70 Hodges, supra note 46, citing Liebman. 

                                                        



 

parties.”71 As stated in the Background section under American racing jurisdictions, above, 
most jurisdictions use one of two rules to determine the extent of trainer responsibility: the 
absolute insurer rule and the rebuttable presumption rule. 72 
 
Texas applies the absolute insurer rule, which means that the trainer is absolutely responsible 
for drug positives, regardless of whether the trainer can show that they were not at fault.73 The 
applicable section of the Texas regulation states that “[a] trainer shall ensure that a horse or 
greyhound that runs a race while in the care and custody of the trainer or kennel owner is free 
from all prohibited drugs, chemicals, or other substances.”74 This rule was tested and upheld by 
the Fifth Circuit in Hudson v. Texas Racing Commission.75 In that case, trainer Hudson claimed 
that the rule violated his due process rights by making him guilty of a violation absent any 
showing that he had in fact committed an actual wrongdoing.76 The Fifth Circuit disagreed with 
Hudson’s contention that the rule created an irrebutable presumption of fault, but rather held 
that “[t]he absolute insurer rule does not assign fault, but instead, requires the trainer to bear 
the responsibility of the horse’s condition, as a contingency to being licensed as a trainer by the 
state.”77 The Fifth Circuit in Hudson appears to uphold the absolute insurer rule for the purpose 
of being able to assign responsibility for the horse to someone, and extending that 
responsibility to include a duty to ensure that the horse does not have any illegal drugs in its 
system when it races.78 
 
New York, in contrast to Texas, uses the rebuttable presumption rule: with language typical of 
rebuttable presumption rules, the New York regulation states in pertinent part that “[t]he 
trainer shall be held responsible for any positive test unless he can show by substantial 
evidence that neither he nor any employee nor agent was responsible for the administration of 
the drug or other restricted substance.”79 While the rebuttable presumption rule has also been 
challenged on constitutional grounds, “[t]he courts have had little difficulty in finding the 
rebuttable presumption of trainer responsibility constitutional.”80 The test for what constitutes 
a rebuttable presumption came in Casse v. New York State Racing and Wagering Board81 where 
the New York Court of Appeals asked “whether there was a logical and rational connection 
between the facts proven (the positive drug test of a horse for which the trainer was 
responsible) and the fact presumed (that the trainer was responsible for the positive drug 
test).”82 The court in Casse went on to find that the rebuttable presumption rule “is a practical 

71 Idaho Admin. Code r. 11.04.14.100 (2013).  
72 See infra text accompanying notes 31–34 giving a brief overview of the two rules used by most jurisdictions to 
determine trainer responsibility. 
73 Liebman, supra note 34 at 3. 
74 16 Tex. Admin. Code § 311.104(b)(2) (West 2007). 
75 455 F.3d at 601. 
76 Id. at 599. 
77 Id. at 600. 
78 See generally, id. 
79 N.Y. Comp. Codes R. & Regs. Tit. 9 § 4043.4 (2013). “Positive test” is defined as a finding by the laboratory that a 
drug or other substance whose use is restricted was present in the sample (for a “post-race positive test” or could 
be present in the sample for a “pre-race positive test”), 9 NYCRR § 4043.1 (2013). 
80 Liebman, supra note 34 at 21. 
81 517 N.E.2d 1309 (N.Y. 1987) 
82 Liebman, supra note 34 at 22. 

                                                        



 

and effective means of promoting these State interests—both in deterring violations and in 
enforcing sanctions . . . the rebuttable presumption of responsibility facilitates the very difficult 
enforcement of the restrictions on the use of drugs and other substances in horseracing.”83  
 
Liebman finds the rebuttable presumption rule preferable over the absolute insurer rule, 
because while “the trainer is the most logical person on whom to place the burden, [he or she] 
is not always able to prevent drugging.”84 The rebuttable presumption rule is effective in 
making sure that the penalty fits the crime in terms of who is punished, which is not always the 
case with the absolute insurer rule.85 Under the rebuttable presumption rule, it is more likely 
that the right person would be held responsible for violating regulations, rather than allowing a 
trainer to take the fall for an owner. Holding the right person responsible would have a more 
effective deterrence effect because that person would be unable to shift the blame onto 
someone else and keep administering illegal drugs to their horses, at the expense of both horse 
and trainer. 
 

iii. Veterinarians  
 
The third part of the equation is the veterinarian who administers or supplies the drugs. Racing 
regulation enforcement agencies employ a regulatory veterinarian at the racetrack who “is 
charged with preventing injury; mitigating injury should it occur; and affording prompt humane 
euthanasia when an injury cannot be mitigated.”86 The regulatory veterinarian is not the same 
person as the trainer’s personal veterinarian, who prescribes and may administer the drugs.87  
 
In Pennsylvania a veterinarian is “required to prevent a horse from racing if the vet knows or by 
exercise of reasonable care should have known that the horse has received a drug that could 
result in a positive test.”88 Under this statute, the veterinarian may be liable for a horse racing 
on illegal drugs, regardless of whether the veterinarian personally administered the drugs. The 
Pennsylvania statute does not distinguish between the regulatory veterinarian employed by the 
racetrack and the private veterinarian working for horse owners and trainers. The challenge is 
being able to show that the veterinarian knew or should have known that the horse had 
received the illegal drug, and would probably test positive.  
 
Kentucky penalizes the prescribing veterinarian when a horse tests positive for a banned 
substance.89 The applicable section reads: “A veterinarian who administers, or is a party to, or 
facilitates the administration of, or is found to be responsible for the administration of a Class A 
drug to a horse…shall be reported to the Kentucky Board of Veterinary Examiners and the state 
licensing Board of Veterinary Medicine by the stewards.”90  

83 517 N.E.2d 1309 at 596. 
84 Liebman, supra note 34 at 34. 
85 Id. at 37. 
86 Hearing transcript at 114 (statement of Mary C. Scollay, D.V.M., Equine Medical Director, Kentucky Horse Racing 
Authority). 
87 Some drugs are administered by the trainer or owner rather than by the prescribing veterinarian.  
88 Reichard, supra note 25, citing 58 Pa. Code § 183.356. 
89 Gasparon, supra note 23 at 205. 
90 810 Ky. Admin. Regs. 1:028(2)(11) (2013). 

                                                        



 

 
b. Use of Steroids 
 
The most concerning threat to racing is the “intentional use of drugs…where the trainer, or 
whoever is administering the drug, believes that the testing laboratory has no test for the 
drug.”91 In general, what is legal and what has been banned varies by jurisdiction.92 Racing, like 
other equestrian sports, does not ban all drugs, partly because some drugs are considered to 
have therapeutic qualities that will not affect the performance of the horse.93 For example, 
furosemide, better known as Lasix, is a drug that is both permissible and widely used.94 
Phenylbutazone, or “bute,” a common equine painkiller, is a non-steroidal anti-inflammatory 
drug (“NSAID”) that is also widely used in the horse industry and is permissible in racehorses, 
but only up to a certain amount.95 Other NSAIDs that are legal in Kentucky at even smaller 
levels are Flunixin (commonly known as “banamine”) and Ketoprofen (commonly known as 
“Ketofen”).96 These three NSAIDs—bute, banamine, and Ketofen—may not be administered 
within 24 hours of post time for the race in which the horse is entered, there cannot be more 
than one NSAID administered, and the NSAID may only be used by a single intravenous 
injection.97  
 
There are different categories or classes of drugs, each carrying different penalties.98 The 
Association of Racing Commissioners International, Inc. (“ARCI”) classifies drugs using 
pharmacology, drug use patterns, and appropriateness of drug use.99 Lower classes of drugs 
include those that are clearly intended for therapeutic use as well as those that have or would 
be expected to have “little effect on the outcome of a race.”100 The ARCI lists most drugs that 
have been detected by Association of Official Racing Chemists (“AORC”) laboratories, but ARCI 
does not include in its list drugs “which would seem to have no effect on the performance of 
the horse.”101 
 
While the person held responsible for illegal drugs found in a racehorse’s system is penalized, 
the use of such drugs more importantly can result in serious physical consequences for the 

91 Liebman, supra note 34 at 38. 
92 Gasparon, supra note 23 at 200; Hodges, supra note 46. 
93 Gasparon, supra note 23 at 206; see also 2013 Guidelines for Drugs and Medications, United States Equestrian 
Federation.  
94 Gasparon, supra note 23 at 206. Lasix is permitted because it is believed not to affect the horse’s performance, 
and it diminishes the risk of bleeding in the lungs, which is disturbingly common in racehorses. Id. See also 810 Ky. 
Admin. Regs 1:018(6) for specific directions regarding administration of furosemide on race day. 
95 810 Ky. Admin. Regs 1:018(8)(a). 
96 810 Ky. Admin. Regs 1:018(8)(b). 
97 810 Ky. Admin. Regs 1:018(8). 
98 See generally Kentucky Horse Racing Commission Uniform Drug, Medication, and Substance Classification 
Schedule (listing classifications of hundreds of drugs). 
99 See generally Association of Racing Commissioners International, Inc., Uniform Classification Guidelines for 
Foreign Substances and Recommended Penalties and Model Rule (specifying classification criteria, listing hundreds 
of drugs, and providing recommended penalties and model rule). 
100 Id. 
101 Id. 
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horse.102 Serious physical consequences can also come from people administering legal 
substances to horses in greater amounts than as prescribed by regulation based on a 
determination of what is safe. When given in quantities greater than allowed by regulation, 
pain medications such as bute mask the pain of an injury but do not address the underlying 
injury.103 Giving a horse bute takes away inflammation and reduces pain so that the horse 
cannot feel the pain of an injury and the trainer does not notice if a horse is injured.104 Using 
painkilling drugs also can hinder healing because the horse will not unload an injured limb while 
cells repair themselves if the horse does not realize, through pain, that it is injured. The drugs 
themselves can hinder the healing process when they reduce inflammation because 
inflammation is part of the healing process.105 Furthermore, “a 2002 Ohio State University 
study reported that bute suppressed healing and bone formation.”106 Painkillers are not the 
only culprits—corticosteroids have also been found to “seriously weaken the soft tissue in the 
racehorse’s joints” and to be associated with the development of laminitis.107  
 
Beyond affecting healing, administration of steroids can affect a young horse’s overall physical 
development. Jack Van Berg, a trainer from California, testified in front of a congressional 
subcommittee that “[s]teroids given to young horses can cause an unnatural increase in muscle 
mass and makes them much heavier than their still-maturing bone structure. They just get so 
heavy, and on their young bones that haven’t matured yet, they just can’t take it.”108 
 
Unfortunately, banning harmful substances is only the first step in addressing the issue of 
steroids leading to racehorse breakdowns. Banning drugs is only effective if those bans can be 
enforced, and currently, there are relatively few tests that exist to check for banned drugs.109 
Additionally, the drug market is always changing as people discover new substances that can 
have the same effects as banned drugs, but cannot be found by the same methods. As recently 
as 2012, racing regulators were unable to pinpoint the source of a new performance-enhancing 
substance, until a Denver lab tweaked its testing procedure and happened to find the 
substance, which turned out to be “a painkiller far more powerful than morphine.”110 Alan M. 
Foreman, chairman of the Thoroughbred Horsemen’s Association, would like to see state-of-
the-art labs testing the same way for the same things.111 Such labs are expensive, however, and 
not all jurisdictions can afford the same staff and equipment. In 2009, New York’s Cornell 

102 Hodges, supra note 46, stating that the use of drugs has been found to be a contributing factor in racehorse 
breakdowns. 
103 Id. 
104 Id.  
105 Id. 
106 Id.  
107 Id. Laminitis is a disease in the hoof where the tissues separate, causing extreme pain and sometimes leading to 
the horse being crippled for life. 
108 Hearing transcript at 27 (statement of Jack Van Berg, racehorse trainer). 
109 Gasparon, supra note 23 at 208. 
110 Walt Bogdanich and Rebecca R. Ruiz, Turning to Frogs for Illegal Aid in Horse Races, N.Y. Times (Jun 19, 2012). In 
this instance, the substance was drawn from the backs of a certain frog. The article goes on to quote Edward J. 
Martin, president of Racing Commissioners International, who acknowledges the on-going challenge for regulators 
to find and regulate the substances actually being used on the track. Martin says, “It’s a cat-and-mouse game. As 
soon as you call out dermorphin [the painkiller found on the frog], they will try something else.” Id. 
111 Drape, supra note 31. 
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University closed its equine drug-testing laboratory because “it could no longer afford to run 
the facility on what the state provided in the way of funding for the tests.”112 At the same time, 
New York State Racing and Wagering Board claimed that the Cornell drug testing was becoming 
increasingly more expensive, growing from $2.2 million in 2004 to $3.6 million in 2009.113  
 
Van Berg proposed a solution to the drug testing issue in 2008.114 Van Berg urged that the first 
and most important thing should be to implement the most sophisticated drug testing 
available. It should be funded by a small percentage of the simulcast money, approximately 
one-eight of 1 percent. Three labs should conduct the testing: one in the West, one in the East, 
one in the Midwest. It would be the responsibility of the trainer or his representative to 
monitor the collection of the sample after the race. . . . If the test is positive, then they should 
face a stiff penalty . . . instead of a slap on the hand.115 
 
Van Berg’s solution would be effective in insuring uniformity in drug testing procedures, and 
addresses the issue of funding. However, there would likely be a large amount of time between 
when the sample was taken and when the results came in due to there being only three labs. 
The length of time between drawing a sample and getting results could make it more difficult to 
assign and enforce penalties when trainers and horses may have already moved to another 
racetrack. If the same funding could be used for uniform labs in each jurisdiction, that would be 
the ideal solution, but as previously stated such a solution is highly unlikely.116 
 
Another challenge regulators face in controlling drugs is that not every horse that runs on a 
racetrack is tested. For example, while Michigan regulation 431.1301(7) states that “[a] drug or 
foreign substance…shall not be present or carried in a horse that is entered or participates in 
any race…,”117 it is impossible to test every horse to be able to enforce the regulation. In reality 
only the horses placing first, and at some tracks those placing second and third, are routinely 
tested. This means that a horse coming in fourth in a race could be full of all sorts of banned 
substances, but chances are the trainer or other person responsible will not be caught because 
the horse will not be tested. The ARCI recognized the difficulty of enforcing penalties and in 
2012 proposed soliciting help from agencies outside jurisdictional racing commissions.  
 
The ARCI proposes referring some anti-drug regulation violations to law-enforcement agencies, 
as well as subjecting veterinarians to sanctions by state licensing boards.118 The proposal to 
involve law-enforcement agencies is based on filing animal cruelty charges, and thus has little 

112 Tom Precious, Move Planned for New York Drug-Testing Lab, Bloodhorse.com (Nov 20, 2009).  
113 Id. The article goes on to discuss the proposed move to Morrisville State College, which could theoretically run 
the testing program for less because the research operation would not be conducted at the Cornell lab. The cost 
would be decreased by the actual move in not having to pay Cornell lab costs, which would allow the saved money 
to be passed along to tracks, owners, and breeders, thereby also gaining support from the state’s horse industry. 
114 Hearing transcript at 27 (statement of Jack Van Berg, racehorse trainer). 
115 Id.  
116 For further discussion of the funding difficulties involved in drug testing, see infra notes 88–92 and 
accompanying text. 
117 Mich. Admin. Code r. 431.1301(7) (2013). 
118 Matt Hegarty, Enforcing Drug Penalties May Need Help From Outside Agencies, The Daily Racing Forum (Aug 2, 
2012).  
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precedent in racing.119 While bringing animal cruelty charges against trainers who administer 
illegal drugs to race unfit horses seems to address the complaints of critics who believe racing 
does not adequately punish wrongdoers,120 such action could be met by strong opposition from 
prosecutors faced with already too-full caseloads who believe there are more important issues 
than protecting racehorses.  
 
Subjecting veterinarians to sanctions, on the other hand, would not be new ground in horse 
racing regulations,121 but might initiate some pushback from the veterinary science community. 
Veterinarians tend to work in specialized niches, and one regulatory veterinarian says, “most 
members of state [veterinary] boards are not familiar with racetrack veterinary practices.”122 
For this reason, according to that veterinarian, veterinarians would likely push for creating 
veterinary review panels at racing commissions, composed of retired veterinarians and trainers, 
for the express purpose of adjudicating penalties against veterinarians.123 This could cause its 
own issues, as the veterinarians and trainers might have previously established relationships 
that could lead to challenges of bias in the adjudication process and unfair results even if a 
veterinarian were to appear before the panel.124 
 
Currently, penalizing the person held responsible for administering illegal drugs can come in the 
form of fines, disqualification, redistribution of the purse,125 sanctions, or a combination 
thereof.126 The hope is that such penalties will have a deterrent effect, but it is a far-reaching 
hope. In reality, horses regularly travel between states to race.127 Therefore, transgressing 
trainers can merely leave a jurisdiction where they have been caught using illegal drugs, or they 
change their drug of choice to one that will not test positive.128 There is also the possibility that 
offenders may be penalized in one jurisdiction but not another for the exact same behavior.129 
 
c. Breeding Shortfalls 
 
While use of steroids is a contributing factor, it is not the only factor involved in racehorse 
breakdowns. Another factor is genetics. All Thoroughbred horses can be traced back to three 
stallions from the late 17th and early 18th centuries: the Byerley Turk, the Darley Arabian, and 

119 Id. See also Hodges, supra note 37, for the proposition that horse trainers in New York specifically should be 
subject to New York cruelty statute. 
120 Hegarty, supra note 120. 
121 Id., stating that “state veterinary boards currently have broad powers to suspend or revoke a veterinarian’s 
license” and Kentucky statutes are already in place that could easily be cited “if a veterinarian knowingly 
administered a drug to a horse that is in racing’s Class A category.” 
122 Id. 
123 Id. 
124 Additionally, New York regulators in 2012 issued an indefinite suspension to a trainer after veterinary records 
revealed 1,719 violations of racing rules. While the case against the trainer rested entirely on the veterinarian’s 
records, the veterinarian himself had not been sanctioned as of August, 2012. Id. 
125 The purse is the amount of money paid to the owners of the top-finishing horses. Purse distribution, Wikipedia.  
126 Reichard; Gasparon, supra note 23. 
127 Tom LaMarra, Racing Group Endorses Deadline for Steroid Rule Adoption, The Horse (Feb 1, 2008).  
128 Gasparon, supra note 23 at 200. 
129 LaMarra, supra note 129. 
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the Godolphin Arabian.130 Throughout the years, young male horses that found success on the 
racetrack were sought after as breeding stallions. A well-known example is the famous stallion 
Secretariat, whose name can be found in countless Thoroughbred pedigrees across the country. 
In the hope of tapping into a successful bloodline, breeders began to inbreed their horses, 
leading to genetic weaknesses as a result of lack of genetic diversity.131 Illinois Representative 
Jan Schakowsky showed Eight Belles’ pedigree at the 2008 subcommittee hearing on the state 
of the Thoroughbred horse, stating, “Eight Belles came from a brilliant but fragile line. All of 
those sires [in her bloodlines] had problems in their ankles . . . . To professional breeders her 
pedigree should have raised alarms but they proceeded anyway, and many would argue that 
millions of people saw the horrible consequence of their choice live on national television.”132 
 
Because racehorses start racing at such a young age,133 their bodies have not fully developed 
and their size takes a large toll on young joints that have not closed.134 Richard Shapiro, then 
Chairman of the California Horseracing Board, testified in front of the Congressional 
subcommittee in 2008 that “[f]or the sake of speed and for having the fastest horse on the first 
Saturday in May,135 fewer horses are bred for durability, longevity, and stamina. We push 2-
year-olds onto the track before many can handle the rigors of racing. The game has become 
more horse breeding than horseracing.”136 Breeding for size and speed has evidently been 
accomplished at the cost of strength in young horses, resulting in horses that may be bigger and 
faster, but are also universally weaker and will not race for as long. Add to that fact that use of 
performance-enhancing drugs that further weaken the horse’s bone- and joint-structure, and it 
is no surprise that racing has been plagued with breakdowns of promising young horses. 
 

IV. Forced Reform: Creation of a National Racing Commission 
 
Harsher penalty enforcement is one option for reducing the use of performance-enhancing 
drugs in the horseracing industry. However, as discussed above, such enforcement is not the 
most feasible option based on the way jurisdictions are currently structured and operating.137 
According to Randy Moss, a horseracing commentator for ESPN, “the States that have been 
entrusted with regulating horseracing have proven unable and unwilling, more importantly, to 

130 Thoroughbred, Wikipedia. 
131 Inbreeding Notations in Thoroughbred Pedigrees, Bloodhorse.com (Mar 31, 2009).  
132 Hearing transcript at 2 (statement by Hon. Jan Schakowsky, Illinois Representative). 
133 Thoroughbreds generally begin their racing careers at age two. Thoroughbred Adoption Network FAQs.  
134 Interestingly, the University of Sydney recently came out with a study finding that there are no detrimental 
effects to a horse’s career if it begins racing at two years old. Racing Start for Two-Year-Old Thoroughbreds Not 
Detrimental, Phys Org (Apr 5, 2013). This author points out, however, that the study was aimed only at 
determining whether the age at which a horse started racing affected the length of their career, not at the long-
term effects of racing at such a young age. Additionally, the researchers stress that despite the study’s findings, not 
all horses are physically able to start racing at two years old, and that “combining an inappropriate training regime 
with a genetic predisposition to injuries can result in injuries that prevent the horse from continuing or beginning 
its racing career.” Id. 
135 The Kentucky Derby is run on the first Saturday in May every year. 
136 Hearing transcript at 16–17 (statement of Richard Shapiro, Chairman, California Horseracing Board). 
137 For a further discussion of the difficulties in harsher penalty enforcement, see infra notes 69–104 and 
accompanying text. 
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rectify many of the problems.”138 Arthur Hancock, President of Stone Farm in Kentucky, found 
that the real problem was “nobody is in charge,” and opined, “only the Federal Racing 
Commission or Commissioner can save [the Thoroughbred industry] from [it]sel[f].139 In short, 
the best way for racing to address its drug problem is to create a national racing commission to 
promulgate and enforce uniform drug prohibitions for all racing jurisdictions. A racing 
commission and commissioner would provide the necessary authority and person in charge to 
rectify the industry’s problems. 
 
a. Current National Authorities: the National Thoroughbred Racing Association and the 
American Jockey Club 
 
The National Thoroughbred Racing Association (“NTRA”) is a membership-based trade 
association composed of representatives from member racetracks, horsemen’s groups, owners, 
and breeders.140 However, the NTRA does not have the authority to promulgate regulations. 
The organization has approached Congress with a model national horse racing statute banning 
certain substances, but so far no such statute has been passed.141 Representative Pitts asked at 
the 2008 subcommittee meeting about penalties issued by the NTRA, and was informed that 
doling out penalties is not the NTRA’s job and that the NTRA is “an agency to promote the 
industry and make recommendations . . . . [without] any power to enforce the penalties.”142  

The Jockey Club is the breed registry for Thoroughbred horses in North America.143 The 
organization maintains The American Stud Book, in which every Thoroughbred is registered.144 
In May 2008 The Jockey Club established the Thoroughbred Safety Committee to “review 
equine health issues and to recommend actions based upon good science, sound thinking and 
solid conclusions.”145 However, The Jockey Club does not have the authority to enforce the 
regulations it recommends. Its only power lies in the ability to deny the rights and privileges of 
registering with The American Stud Book to any person or entity when such person is found to 
have killed, abandoned, mistreated, neglected or abused, or otherwise committed an act of 
cruelty to a horse.146 While there is a viable argument for holding trainers criminally liable for 
violating anti-cruelty statutes through the use of performance-enhancing drugs,147 such liability 
is not the general practice and it would be difficult for The Jockey Club to deny registration to a 
person who was found only to have given drugs to a horse, without any further finding of 
neglect or cruelty. 
 

138 Hearing transcript, at 29 (statement of Randy Moss, ESPN horseracing analyst). 
139 Id. at 33. 
140 NTRA Board of Directors, National Thoroughbred Racing Association. 
141 Gasparon, supra note 23 at 200. 
142 Hearing transcript at 55–56 (question period).  
143 Welcome to the Jockey Club!, The Jockey Club. The Jockey Club was set up in order to improve Thoroughbred 
racing but has no regulatory authority. Matt Hunter, Does Horse Racing Need a Commissioner?, Time Warner 
Cable News (Aug 28, 2014). 
144 About the Registry, The Jockey Club.  
145 Letter from James Gagliano, President and Chief Operating Officer, The Jockey Club, to the Honorable Tom 
Udall, United States Senate, and the Honorable Ed Whitfield, United States House of Representatives (May 14, 
2010). 
146 Id., quoting Section V, Rule 19A(4) of the Principal Rules and Requirements of the American Stud Book. 
147 See generally Gasparon, supra note 23. 
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In 2011 The Jockey Club reviewed and synthesized rules from all thirty-eight racing jurisdictions 
in the United States, as well as rules from foreign countries, and came up with the Reformed 
Racing Medication Rules (“the Rules”).148 The Rules are summarized as follows: 
 

• Horses should be allowed to compete only when free from the influences of medication 
• Medications permitted in the race horse are subjected to stricter regulatory thresholds 

with increased recommended withdrawal times 
• Furosemide administration on the day of the race is currently allowed in all U.S. racing 

jurisdictions. 
• Only RMTC-accredited laboratories are permitted to test samples, with results available 

to the public 
• Medication violations result in points that accumulate to trigger stronger sanctions for 

repeat violations; up to lifetime suspensions. 
• Medication histories for all horses available for review 
• Contact with a horse within 24 hours of post time of the race shall be subject to 

surveillance; certain regulations and track ship-in policies may be subject to adjustment 
• Reciprocal enforcement of uniform mandatory rest periods among racing regulatory 

authorities for horses with symptoms of exercise induced pulmonary hemorrhage 
• Expansion of regulatory authority to include all jurisdictions where official “workouts” 

are conducted 
• Administration and withdrawal guidelines are published for all approved therapeutic 

medication subject to regulatory control 
• Best practices for improved security and monitoring of “in today” horses are provided 

for guidance to racing associations149 
 
Since introducing the Rules, The Jockey Club has worked with representatives of the Racing 
Medication and Testing Consortium (“RMTC”), the ARCI, the International Federations of 
Horseracing Authorities (“IFHA”), and other Thoroughbred industry organizations to encourage 
the implementation of regulations that are on par with international standards, and that come 
with a new enforcement scheme, including stronger penalties and deterrents.150 However, the 
Rules are not mandatory in all jurisdictions—they are simply a model that The Jockey Club 
believes provides the safest environment for equine and human athletes.151  
 
In response to a question from Representative Sterns, Randy Moss stated that The Jockey Club 
“is great for what it does, but it has no way to control the rest of the industry.”152 It essentially 
has “responsibility with no authority.”153 The lack of authority to enforce regulations was a 
point brought up repetitively at the 2008 hearing, with Moss at one point stating that “the 
NTRA and other agencies in thoroughbred racing have no teeth. They have no power to 

148 Reformed Racing Medication Rules, The Jockey Club (Aug 12, 2012).  
149 Id. at 4. 
150 Id. at 3. 
151 Id. 
152 Hearing Transcript at 52 (question period). 
153 Id. 
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mandate any sort of meaningful changes in thoroughbred racing.”154 The Jockey Club is one of 
the “other agencies” with similar interests and goals aimed at improving the Thoroughbred 
breed and racing industry, but at the same time lacking the ability to mandate change. 
 
b. What is Needed—A National Commission and Uniform Standards 
 
Horse racing would by no means be the first sport to establish a national commission.155 A 
national racing commission would have the ability to promulgate and enforce desperately 
needed uniform standards and regulations, ensuring that racing would be governed by the 
same rules in all jurisdictions and giving greater deterrence effect to banning steroids.156 
Initially, a national racing commission could adopt and enforce the Jockey Club’s Reformed 
Racing Medication Rules, with the goal that eventually there would be a zero-tolerance policy 
as to all performance-enhancing and painkilling drugs used not only on race day, but also during 
the horse’s training at home.  
 
The National Collegiate Athletic Association (“NCAA”)—the collegiate sports authority—has 
been held up as a primary example of a model for national sport regulation.157 This model 
would offer creation of committees dedicated to specific programs, legislation applicable to all 
jurisdictions on a variety of different matters, and a promise of representation to industry 
stakeholders.158 The NTRA already serves as a representative organization for industry 
stakeholders. Combined with The Jockey Club’s research efforts and rules, the NTRA is an 
organization that could easily transition into a national racing commission based on the NCAA. 
The argument against the NCAA-model is that it would take away most of the independence 
currently retained by racing jurisdictions, making individual jurisdictions unable to deal with 
issues specific to them. The counterargument is that the jurisdictions have, on the whole, been 
failing to enforce any sort of useful regulations banning harmful substances and they therefore 
do not deserve the ability to self-regulate. 
 
The national organization could do many things: offer committees devoted to making decisions 
in the interest of promoting the sport; provide stakeholder representation; create a national 
horseracing license to enforce penalties on a national basis; “unify various persuasive 
organizations that specialize in particular interests;” and mitigate pressure on racing agencies 
from outside organizations with competing interests.159 A national horseracing license, issued 
to all trainers, owners, and racetracks, would ensure that all trainers, owners, and racetracks 
were held to the same standards, particularly regarding prohibited substances and testing for 
those substances. By unifying different organizations, the national commission could for a 
committee “dedicated to developing more accurate drug testing procedures, withdrawal times, 
and publication issues.”160  

154 Id. at 56. 
155 Most professional and semi-professional sports have established such national commissions and national 
guidelines. For example, football has the NFL, collegiate sports have the NCAA, hockey has the NHL, and so on. 
156 See Gasparon, supra note 23 at 217; Lamarra, supra note 129; Anthony Russolello, supra note 4. 
157 Id. 
158 Id. 
159 Gasparon, supra note 23 at 217. 
160 Id. 

                                                        



 

 
Throwing out the proposal for a national organization based on the NCAA-model, a similar 
enforcement result could be achieved without creating a national commission if all racing 
jurisdictions would follow the lead of New York, Pennsylvania, Maryland, New Jersey, Delaware, 
Virginia, West Virginia, and Massachusetts in adopting tough uniform rules for the operation of 
their racetracks.161 Agreeing to adopt tough uniform rules would require discussion from 
industry stakeholders in each jurisdiction and agreement among people who may have 
competing interests. If other states follow the progressive lead of these eight jurisdictions in 
recognizing and acting on the need for uniformity of drug regulations, there will be no need for 
Congress to take action in the way this article suggests. 
 
c. What Congress Can Do 
 
The United States Congress has previously recognized the importance of Thoroughbred welfare 
in horse racing.162 In a 2008 hearing referenced throughout this article, the Subcommittee on 
Commerce, Trade, and Consumer Protection heard from a number of industry stakeholders on 
the issue of drug use to enhance racehorse performance. The Honorable Jan Schakowsky, 
Illinois Representative, opened the hearing, stating, “[i]t seems that greed has trumped the 
health of horses, the safety of the jockey, and the integrity of the sport. Although breakdowns 
have always been a part of this sport, long-term racing commentators and horsemen assert 
that the thoroughbred horse as a breed is becoming weaker.”163 Some stakeholders, such as 
Alan Marzelli, then President and Chief Operating Officer of The Jockey Club, believed that the 
industry needed to “eliminate all performance-enhancing drugs from the sport.”164 The answer 
according to Marzelli would be a complete ban on steroids,165 instituted by Congress if 
necessary. Jess Stonestreet Jackson, proprietor of Kendall Jackson winery, racing reform 
advocate, and owner of Curlin, the world champion who raced in Dubai, believes that Congress 
needs to take an active role by banning drugs and by rewording the Interstate Horse Racing Act 
to make horsemen’s groups representative only of owners, not trainers.166 Jackson is another 
proponent of having a league and a commissioner, and he believes immediate action is 
necessary.  
 
Other stakeholders testifying at the hearing recognized that there was a problem, but asked 
Congress to give the industry time to regulate itself.167 Moss acknowledged this, stating, “there 
is a fear of Federal involvement, the fear of loss of control of their own destiny, of their own 
sport.”168 Alexander Waldrop, Chief Executive Officer in 2008 of the NTRA, requested Congress 
hold off on passing any federal regulations.169 Waldrop discussed NTRA’s position as the 

161 Drape, supra note 26. 
162 See generally, Hearing transcript. 
163 Id. at 2. 
164 Id. at 10. 
165 At this point, the author notes that steroids have already been banned at racetracks in Europe and in Dubai. 
166 Hearing transcript at 37 (statement of Jess Stonestreet Jackson, owner of Stonestreet Farm). 
167 Id. 
168 Id. at 58 (question period). 
169 Id. at 169 (statement of Alexander M. Waldrop, Chief Executive Officer, National Thoroughbred Racing 
Association). 

                                                        



 

industry’s centralized authority representing virtually all industry stakeholders, along with State 
regulation through State racing commissions, and the adoption in thirty-two of thirty-eight 
racing jurisdictions of the RCI’s model rules governing medications.170 Waldrop brings up a valid 
point that “the NTRA and [the] industry stakeholders are uniquely qualified,” but there seems 
ample evidence to refute the second part of his statement, that the NTRA and stakeholders are 
“fully committed to working through our sport’s complex issues as they relate to equine health 
and safety.”171  
 
At this point, the industry has been given multiple opportunities for self-regulation and the 
issue has not been resolved. To those who argue that Congress should not be involved, 
Representative Schakowsky pointed out at the hearing that Congress is already involved, 
because the Interstate Horseracing Act, under the jurisdiction of the Subcommittee on 
Commerce, Trade, and Consumer Protection, allows racetracks a unique status under Federal 
law.172 Hancock expands on existing congressional authority, suggesting that “[e]ach State can 
be controlled by the Federal Government, because if the State does not comply with the rules, 
the racing signal can be cut off. For instance, if there is a Federal ban on steroids, and the State 
does not comply, it would lose its signal.”173 Representative Whitfield pinpoints the problem, 
stating that after talking to different racing authorities in each state, he found that “[t]here is 
no agreement on the penalty levels of any of these so-called uniform rules. There is total 
confusion about the anabolic steroids.”174 Jackson cites the industry’s lack of making productive 
strides toward change, stating, “it takes a regulatory body with an investigative arm to ferret 
out where [bad acts] happen[] to process the claims or suspicions. Then they also have to have 
a body to adjudicate that. And then they have to have an enforcement mechanism. The 
industry hasn’t done that.”175 It is time for change, which requires the creation of a National 
Racing Commission, potentially with Congressional oversight.176 
 
Congress should amend the Interstate Horse Racing Act to create a national racing commission 
and appoint a commissioner, and to require uniform drug regulations among all jurisdictions. 
Then, Congress can provide government sanctions as part of the amended federal law in the 
form of prison time, to make an example of the people who still refuse to abide by drug 
regulations. Enforcement can be achieved by bringing in the state agencies—racing 
commissions and racing boards—that already have inspection and police power. Much like 
state department of agriculture inspectors, racing commissions would employ at least one 
veterinarian at each track in the jurisdiction to test for illegal substances. The money to employ 
the regulatory veterinarians would come out of a fee charged as part of entering the horse in a 

170 Id. at 168 (statement of Alexander M. Waldrop, Chief Executive Officer, National Thoroughbred Racing 
Association). 
171 Id.  
172 Id. at 3 (opening statement of Honorable Jan Schakowsky, Illinois Representative). 
173 Id. at 33 (statement of Arthur Hancock, President, Stone Farm). 
174 Id. at 171 (question period). 
175 Id. at 60 (question period). 
176 Even the threat of federal regulation might be sufficient to force the industry to reform by adopting and 
enforcing uniform regulations. For example, the agreement between eight Mid-Atlantic states (see Drape, supra 
Note 26) was a push that came after officials were forced to concede that a drug culture is diminishing the racing 
sport. Their concession only came after multiple Congressional hearings and proposals for federal legislation to 
take over the sport.  

                                                        



 

race, similar to how the United States Equestrian Federation charges a drug fee at every one of 
its recognized competitions. Create an example out of trainers who violate the regulations by 
assessing a hefty fine along with sanctions, and give chance for a new culture to take root 
where owners, trainers, and veterinarians make the welfare of the horse their top priority, 
rather than the welfare of their pocketbook. Such a structure would look a great deal like the 
Great Lakes Water Consortium—the national racing commission would create a model law, 
asking each state to adopt it, with social pressure from within the industry for each jurisdiction 
to adopt the same goals. 
Proposed Action: Creating a National Racing Commission Charged with Promulgating and 
Enforcing Regulations, and Advising Congress on Needed Legislative Action  
 
Although the NCAA model would be workable, it is not ideal because there are too many 
pieces. Likewise, while the Mid-Atlantic states set an admirable example, it is unrealistic to 
expect every racing jurisdiction to follow suit in a timely manner. The United States Equestrian 
Federation (“USEF”), as the National Governing Body (“NGB”) for equestrian sports outside 
racing, has the power to regulate competitions and promote equine safety and welfare.177 
Under the its bylaws, the USEF “[p]rotect[s] and support[s] the welfare of horses by inspecting, 
monitoring and testing to deter the use of forbidden substances and other cruel, unsafe and/or 
unsportsmanlike practices and by adopting and enforcing rules to prohibit such practices.”178 
The USEF has taken it upon itself to provide a body of rules to govern equestrian sport at the 
national level,179 and exemplifies the ideal structure for governing horse sports, including 
racing, in America. 
 
Racing should not, however, come under the umbrella of the USEF’s authority because there 
simply are not enough resources for the USEF to stretch so far. The origins of the USEF reflect a 
concern very similar, if not identical, to the racing industry’s current concern: in 1917, a group 
of horsemen and women met in New York City in a “unity of intention to maintain clean 
competition and fair play in the show ring.”180 The USEF gains its authority over shows by 
enrolling, or licensing, shows. This article proposes a national racing commission that would 
follow the same procedure—similar to how The Jockey Club registers each Thoroughbred 
horse, each Thoroughbred racetrack would be required to be licensed by the national racing 
commission. 
 
The most effective way to create a national racing commission, with the ability to regulate and 
enforce racing so that racehorse welfare is the utmost priority, would be through Congressional 
action. Congress should amend the Interstate Horse Racing Act to create a national racing 
commission charged with promulgating and enforcing regulations to maintain clean 
competition on the racetrack. The first regulation the national racing commission should 
promulgate is an absolute ban on all anabolic steroids and other drugs that are currently used 
in racehorses. Other countries require horses to run completely clean; there is absolutely no 
reason why American horses cannot also run without any drugs whatsoever in their systems. 

177 USEF Mission Statement, Bylaw 102, Sec. 1.  
178 United States Equestrian Federation Bylaw 102, Sec. 2.  
179 Id. 
180 USEF History, United States Equestrian Federation. 
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Congress should also charge the new racing commission with making recommendations to 
Congress regarding the need for possible criminal offenses related to racehorse welfare. 
 
It is clear that the current enforcement scheme of fines and suspensions is ineffective. The 
national racing commission would have the ability to recommend to Congress more effective 
means of enforcement. Specifically, the commission could recommend that Congress create, 
under the Interstate Horse Racing Act, criminal penalties for anyone found to have violated the 
regulations promulgated by the commission. The language would read, “Under this Act, any 
individual found to have violated regulations promulgated by the National Horse Racing 
Commission is guilty of a misdemeanor and shall be fined not more than $10,000, or 
imprisoned not more than 3 years, or both.”181 Such language would create much stronger and 
more effective penalties to deter people from violating more regulations.  
 
Conclusion 
 
The racing industry needs a national racing commission and commissioner, similar to the NCAA. 
As it stands, the lack of uniformity among racing jurisdictions makes it easy for trainers and 
veterinarians to continue running horses that should not be on the track. Creation of a national 
racing commission charged with promulgating and enforcing uniform regulations would answer 
the question of who has the authority to regulate the racing industry. The commission would 
have the power that the NTRA and The Jockey Club lack to enforce and effectively deter illegal 
behavior on the part of racehorse owners, trainers, and veterinarians. 
 
An alternative to a national racing commission would be for each racing jurisdiction to adopt 
the same standards, thereby creating a uniform structure of regulations. These regulations 
would need to reflect a zero-tolerance policy towards the use of performance-enhancing 
steroids and painkillers that mask pain and injuries that might culminate in breakdowns and 
trackside euthanasia. 
 
If the industry does not take action, Congress has the power to create a national racing 
commission. Congress has power over the racing industry because the industry is part of 
interstate commerce, and Congress could therefore create a national racing commission and 
charge the commission with promulgating and enforcing uniform regulations, as suggested. The 
commission’s power to enforce those regulations would be unquestionable, as it would come 
from Congress. Congressional action should not be undertaken lightly, however, as the 
interstate commerce argument is not infallible. 

181 This language is similar to the criminal penalty provisions found in the Animal Welfare Act, 18 U.S.C. § 49 
(2008). 

                                                        


