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Introduction 

 
Imagine experiencing loss of consciousness and violent muscle contractions 

approximately 300 times per week. You have seen numerous doctors and exhausted all treatment 

options to treat your grand mal seizures, but they continue to occur. Charlotte Figi began 

experiencing grand mal seizures at the age of two.1 When Charlotte was five years old, Charlotte’s 

parents desperately traveled to Colorado and turned to a strain of cannabis oil, derived from 

marijuana, that reduced Charlotte’s 300 grand mal seizures per week to about three times a 

month.2 

Some families do not have the ability to pack up their lives and move to Colorado where 

marijuana has been legalized for medical and recreational use. After hearing of Charlotte’s story, 

Zander Welton’s parents also turned to medical marijuana. Zander is a child that lives in a state 

with a narrow medical marijuana statute.  Zander was diagnosed with: focal cortical dysplasia 

type 2A, a congenital condition that prevents cells from migrating to the proper area in utero; 

epilepsy; global developmental delays; autism; multiple intracranial cavernomas, enlarged blood 

vessels in the brain; a compromised immune system; and, as a result of all these conditions, 

frequent infections and sickness.3 After experiencing his first seizure at nine months old, Zander 

began receiving constant medical care including two brain surgeries and medical care “by doctors 

from a number of different specialties including: neurology, neurosurgery, genetics, 

 
 

 

1 Saundra Young, Marijuana Stops Child’s Severe Seizures, CNN (Nov. 15 2015 10:02pm). 
2 Id. 
3 See Welton v. Arizona, No. CV2013-014852, 2013 WL 5977980, ¶37-38 (Ariz. Super. Oct. 28, 2013). 

http://www.cnn.com/2013/08/07/health/charlotte-child-medical-marijuana/
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developmental psychology, occupational therapy, physical therapy, and speech therapy.”4 His 

parents tried a marijuana regimen that they later found out could have violated Arizona’s medical 

marijuana statute, but the treatment showed significant improvements.5 Zander started to seek 

physical attention from his parents when he wanted comfort or love, actively tried to play with 

his brothers, and recognized his parents' laughter and responded with his own laughter.6 However, 

his parents reduced his THC dosage out of fear of criminal prosecution. His new and not nearly 

as effective treatment is 660mg dried plant per day broken into three doses that are mixed into 

pudding, but Zander’s physical limitations make it difficult for him to consume his entire 

treatment.7 

In addition to their fear of state prosecution, families fear federal prosecution because of 

the prohibition on marijuana use for medical and recreational purposes. Out of five categories, 

marijuana, also known as marihuana, is placed in the most restrictive category, Schedule 1.8 

Schedule 1 drugs are substances that have a “high potential for abuse,” “no currently accepted 

medical use,” and lack “accepted safety for use under medical supervision.”9 Congress included 

marijuana in Schedule 1 when it passed the Controlled Substance Act (CSA) in 1970. 

Since the CSA was enacted, the Federal Government, state governments, and Americans 

have experienced a shift in their perception of marijuana. Approximately 10 years after the 

enactment of the CSA, the Federal Government created the Compassionate Investigational New 

 
 
 
 
 

 

4 Id. ¶38. 
5 Id. ¶58. 
6 Id. ¶2. 
7 Id. ¶64. 
8 21 U.S.C. § 812(c) (2012); id. Schedule I (c)(10). 
9 § 812(b)(1). 
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Drug Program (CIND), which provided marijuana to patients with rare diseases.10 This program 

eventually stopped accepting patients, but it agreed to continue supplying the existing members 

until their deaths. Soon states began experimenting with medical marijuana. In 1996, California 

became the first state to enact a medical marijuana statute. States continued to enact medical and 

recreational statutes even when the Supreme Court reaffirmed the Federal Government’s power 

to prosecute individuals who use marijuana for medical purposes.11 However, the Department of 

Justice has not made it a priority to prosecute these individuals.12 Lastly, Americans have changed 

their perception of marijuana’s presence on Schedule 1, which is evidenced by a recent Gallup 

Poll showing 58% of Americans support legalization of marijuana.13 

Despite these changes, the Federal Government has not rescheduled marijuana. 
 
Understandably, the Federal Government demands sufficient evidence about a Schedule 1 

substance’s medical use before moving to reschedule that substance. Those who have attempted 

to prove marijuana’s medical efficacy have tried to no avail. During oral arguments in a recent 

case, petitioners suggested that the government had “foreclosed the research that would be 

necessary to create sufficiently reliable clinical studies of marijuana's medical efficacy.”14 The 

D.C. Court of Appeals did not fully respond to this argument because petitioners should have 

raised that issue with the Drug Enforcement Agency (DEA) in their petition to reschedule.15 The 

court, however, noted that the research is possible because the opportunities exist.16 

 
 

 

10 4 Americans Get Medical Pot from the Feds, ASSOCIATED PRESS (Sept. 27, 2011).  
11 See Gonzales v. Raich, 545 U.S. 1 (2005). 
12 Memorandum from James M. Cole, Deputy Attorney Gen., Dep’t of Justice (Aug. 29, 2013). 
13 Jeffery M. Jones, In U.S., 58% Back Legal Marijuana Use, GALLUP (Dec 22, 2015, 3:03 PM). 
14 Ams. for Safe Access v. DEA, 706 F.3d 438, 452 (2013). 
15 Id. 
16 Id. 

http://www.cbsnews.com/news/4-americans-get-medical-pot-from-the-feds/
http://www.gallup.com/poll/186260/back-legal-marijuana.aspx
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This paper has two purposes: (1) to illustrate the inherent difficulties in existing 

opportunities that substantially burden researchers from performing an effective study on 

marijuana’s medical efficacy and (2) to provide the Food and Drug Administration (FDA) and the 

DEA a balanced solution in which the FDA can maintain its position of approving safe drugs, but 

also give the medical marijuana community a legitimate chance to prove marijuana’s medical uses 

by providing a legal basis and reasons to create a medical marijuana research waiver program that 

would make it easier to research marijuana. 

I. Medical Uses 
 

Marijuana is a plant that contains more than 400 compounds with approximately 70 

cannabinoids including the well-known delta9-tetrahydrocannabinol (THC), specifically listed in 

Schedule 1.3 Cannabinoids are chemical compounds that act on cannabinoid receptors, which are 

specific cell membrane receptors located in the brain that affect the central nervous system and in 

other tissues throughout the body.17   According to many sources, marijuana has been used to treat 

a variety of symptoms such as Post Traumatic Stress Disorder, Epilepsy, and other ailments. Dr. 

Carl L. Hart, an associate professor in the psychiatry department at Columbia University, with a 

Ph.D in psychology and neuroscience, has testified in court that he has personally administered 

thousands of doses of marijuana.18 Those doses treated several of the symptoms listed below. 

 
 
 
 
 
 
 
 

 

17 Cannabis and Cannaboids-for Health Professionals, NAT’L CANCER INST. (Dec. 27, 2015). 
18 Order Denying Mot. to Reconsider, United States v. Pickard, No. 2:11-CR-449-KJM (E.D. Cal 2015), ECF No. 397. 

http://www.cancer.gov/about-cancer/treatment/cam/hp/cannabis-pdq
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A. Post-Traumatic Stress Disorder 
 

Post-traumatic stress disorder (PTSD) is a disorder in which a person has had damage to 

their “fight or flight response”, and, as a result, may feel stressed or frightened even when they 

are no longer in danger.19 About 7-8% of the population will have PTSD at some point in their 

lives.20 Marijuana has had some effect in combating PTSD. Currently nine states have included 

PTSD as an illness that would qualify an individual to receive medical marijuana.21 In May 2015, 

Dr. Stephanie Yarnell of Yale University’s Department of Psychiatry, published an article that 

reviewed the current literature regarding the use of medicinal marijuana to treat PTSD.22 Dr. 

Yarnell reviewed 46 articles and concluded: 

 
most reports are correlational and observational in basis with a notable lack of 
randomized, controlled studies. Many of the published studies suggest a decrease 
in PTSD symptoms with marijuana use. Though the directionality of cannabis use 
and PTSD could not be fully differentiated at this time, there appears to also be a 
correlation between PTSD and problematic cannabis use. Despite this finding, 
there is a growing amount of neurobiological evidence and animal studies 
suggesting potential neurologically based reasons for the reported efficacy.23 

 
 
Dr. Yarnell’s statement that there is a “lack of randomized, controlled studies” is not surprising 

given that this paper is concerned with identifying a solution to that problem. Dr. Yarnell also 

 
  

 

19 Post-Traumatic Stress Disorder, NAT’L INST. OF MENTAL HEALTH (Dec. 12, 2015, 4:17 PM). 
20 How Common is PTSD, U.S. DEP’T OF VETERANS AFF. (Dec. 22, 2015 4:20 PM). 
21 23 Legal Medical Marijuana States and DC, PROCON.ORG (Dec. 22. 2015 4:04PM). 
22 Stephanie Yarnell, The Use of Medicinal Marijuana for Posttraumatic Stress Disorder: A Review of the Current 
Literature, PRIMARY CARE COMPANION FOR CNS DISORDERS, May 7, 2015. 
23 Id. (emphasis added). 

http://www.nimh.nih.gov/health/topics/post-traumatic-stress-disorder-ptsd/index.shtml
http://www.ptsd.va.gov/public/PTSD-overview/basics/how-common-is-ptsd.asp
http://medicalmarijuana.procon.org/view.resource.php?resourceID=000881
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC4578915/
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC4578915/
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notes that the current literature suggests there is some evidence for marijuana’s potential medical 

efficacy. Moreover, there are numerous testimonies of individuals who have used marijuana to 

treat their PTSD. Marine Corps Sergeant Ryan D. Begin, who was severely injured in Iraq and 

needed over thirty-five surgeries on his right elbow, recently testified as a percipient witness about 

his use of marijuana for medicinal purposes.24 He testified that using marijuana helped him to 

become more emotionally stable and manage the pain in his elbow.25 Sergeant Begin’s testimony 

is consistent with Dr. Yarnell’s conclusion that even though there is a lack of randomized, 

controlled studies, there is some basis to suggest that marijuana could be used to treat PTSD. 

The Consolidated Appropriations Act of 2016, passed by the United States Senate, 

suggests that there are many other veterans such as Sergeant Begin who would benefit from the 

use of marijuana. This bill has a provision that prohibits funds from being used to: “interfere with 

the ability of veterans to participate in a state-approved medicinal marijuana program, deny 

services to veterans participating in a program, or interfere with the ability of a VA health care 

provider care to comply with a program.”26 The passage of this bill implies that enough U.S. 

Senators were persuaded by the current evidence on marijuana to allow Federal Government 

doctors to prescribe marijuana to treat veterans who suffer from symptoms such as PTSD. Still, 

the evidence of marijuana’s ability to treat PTSD is limited. 

 
 
 
 
 
 
 
 

 

24 Order Denying Mot. to Reconsider, supra note 18, at 22. 
25 Id. 
26 Consolidated Appropriations Act of 2016, Pub. L. No. 114-113, 129 Stat 2242.  
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B. Epilepsy 
 

Like PTSD, epilepsy is a common and very serious medical condition that may be treatable 

with medical marijuana. Epilepsy is a neurological disorder that affects the nervous system and 

causes seizures.27 Over 2 million people in the United States currently have epilepsy, and 1 in 26 

people in the United States will develop epilepsy at some point in their lifetime.28 Charlotte Figi’s 

experience with marijuana that reduced her 300 seizures a month to about 3 is one of many stories 

that provides observational evidence of marijuana’s potential medical efficacy. A recent scientific 

online survey of parents who have children with infantile spasms and Lennox-Gastaut syndrome 

and treat them with CBD-enriched cannabis, found that a high proportion of respondents reported 

improvements such as reduction in seizures and improved sleep, alertness, and moods.29 

However, the authors note that this study was “extraordinarily vulnerable to participation bias 

and limited by lack of blinded outcome ascertainment.”30 

Other studies document similar improvements, but express similar concerns regarding the 

quality of their evidence.31 Notwithstanding, the Epilepsy Foundation issued a press release that 

expressed its support of a patient’s right to access medical marijuana to treat epilepsy.32 The 

current evidence, though limited, may have also motivated the Federal Government’s decision to 

give Dr. Orrin Devinsky, director of the New York University and Saint Barnabas 

 
 

 

27 About Epilepsy: The Basics, EPILEPSY FOUND. (Dec. 22, 2015, 6:55 PM). 
28 Id. 
29 S.A. Hussain, et al., Perceived Efficacy of Cannabidiol-Enriched Cannabis Extracts for Treatment of Pediatric 
Epilepsy: A Potential Role for Infantile Spasms and Lennox-Gastaut Syndrome, 47 EPILEPSY & BEHAVIOR 138 
(2015). 
30 Id. 
31 K.G. Knupp, et al., Parental Reporting of Response to Oral Cannabis Extracts for Treatment of Refractory Epilepsy, 
45 EPILEPSY & BEHAVIOR 49 (2015). 
32 Phillip M. Gattone, Epilepsy Foundation Calls for Increased Medical Marijuana Access and Research, EPILEPSY 
FOUND. (Dec 22, 2015, 7:12 PM). 

https://www.epilepsy.com/learn/about-epilepsy-basics
https://www.epilepsy.com/article/2014/2/epilepsy-foundation-calls-increased-medical-marijuana-access-and-research
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Comprehensive Epilepsy Center, permission to use an experimental drug to treat 125 children 

with seizure disorders for whom traditional medicines have failed.33 Despite a lack of high quality 

evidence many people have acted on the belief that marijuana can treat epilepsy. 

 
C. Status of Current Evidence on Marijuana’s Medical Efficacy 

 
Despite the evidence presented, many experts believe that reasonable people could 

disagree on marijuana’s high potential for abuse and whether it can be administered safely under 

a physician’s care.34 However, a 2013 survey conducted by the New England Journal of Medicine 

found that a majority of clinicians would recommend medicinal marijuana in specific situations 

and wanted more research to create stronger evidence.35 The calls for stronger evidence could be 

answered if the Federal Government reschedules marijuana to a lower level. In their attempt to 

determine marijuana’s medical efficacy, researchers are burdened by the restrictions imposed by 

the Controlled Substance Act. Although the Federal Government has provided some 

opportunities to researchers who wish to study marijuana, more change needs to occur to allow 

researchers to deliver high quality studies. 

II. History of Medical Marijuana in the United States 
 

Marijuana has been used for medical purposes as early as the 1st century.36 In the United 

States, marijuana was allowed for recreational and medical purposes under several regulatory 

 
 
 
  

 

33 Susan K. Livio, FDA-Approved Medical Marijuana Clinical Trial Gets Underway Next Month for Kids with 
Epilepsy, NJ.COM (Dec. 6, 2013, 11:50AM). 
34 Order Denying Mot. to Reconsider, supra note 18. 
35 Jonathan N. Adler & James A. Colbert, Medicinal Use of Marijuana—Polling Results, 368 NEW ENG. J MED. e30 
(2013). 
36 GARY L FISHER & NANCY A. ROGET, ENCYCLOPEDIA OF SUBSTANCE ABUSE, PREVENTION, TREATMENT, AND 
RECOVERY 530 (2008). 

http://www.nj.com/politics/index.ssf/2013/12/fda-approved_medical_marijuana_clinical_trial_gets_underway_next_month_for_kids_with_epilepsy.html
http://www.nj.com/politics/index.ssf/2013/12/fda-approved_medical_marijuana_clinical_trial_gets_underway_next_month_for_kids_with_epilepsy.html
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schemes. In 1970, Congress ultimately decided that marijuana had no acceptable medical use and 

that recreational and medical use should be prohibited when it passed the CSA. 

Since the enactment of the CSA, federal and state entities have taken actions that conflict 

with Congress’s declaration that marijuana has no accepted medical use. In 1976, the D.C. 

Superior Court accepted a medical necessity defense for the use of marijuana.37 This decision 

influenced the creation of the Compassionate Investigational New Drug Program that provides 

marijuana to participants.38 One of the participants in the program, Irvin Rosenfeld, estimated that 

he had consumed approximately 115,000 joints since he became a participant in 1982.39 In 1992, 

Irvin was grandfathered into the program when it stopped accepting applications. 40 In 1996, the 

citizens of California voted the Compassionate Use Act into law, thereby making California the 

first state in the United States to create a medical marijuana program for its residents. Soon after 

states started enacting similar statute. Strangely, the United States Government joined in the 

medical marijuana movement when it was issued a patent for cannabinoids as antioxidants and 

neuroprotectants to treat an array of diseases.41 

The medical marijuana trend almost seemed to come to an end in 2005 when the U.S. 

Supreme Court held that the Federal Government could prosecute those individuals who 

participate in a state-sanctioned medical marijuana program.42 Despite that decision, states 

continued to pass medical marijuana statutes and have started to pass recreational statutes. The 

 
    ____________________________ 

37 See United States v. Randall, 104 Daily Wash. L. Rep. 2249, 2254 (D.C. Super. Ct. Nov. 24, 1976). 
38 4 Americans Get Medical Pot from the Feds, supra note 10. 
39 Russel Goldman, Irvin Rosenfeld Has Received Over 115,000 Joints from the Federal Government, ABC NEWS, 
(Dec 23, 2015, 11:05 AM). 
40 4 Americans Get Medical Pot from the Feds, supra note 10. 
41 Cannabinoids as Antioxidants and Neuroprotectants, U.S. Patent No. 6,630,507 (filed Feb. 2, 2001). 
42  See Gonzales v. Raich, 545 U.S. 1 (2005)

http://www.cbsnews.com/news/4-americans-get-medical-pot-from-the-feds/
http://abcnews.go.com/Business/man-sets-marijuana-record-smokes-115000-joints-
http://www.cbsnews.com/news/4-americans-get-medical-pot-from-the-feds/
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Department of Justice (DOJ) indirectly supported this movement when it published a memo 

regarding marijuana enforcement that acknowledged the existence of the medical and recreational 

marijuana laws passed by states and that allowed states to proceed with their schemes to regulate 

marijuana.43 This published memo was so irreconcilable with the Federal Government’s approach 

to Schedule 1 drugs that the states of Oklahoma and Nebraska use this memo to illustrate the 

Federal Government’s inaction on marijuana enforcement in a pending lawsuit against Colorado, 

which is pending in the Supreme Court.44 

Marijuana’s legal history has led us to where we are today; at the end of 2015 there are 4 

states with recreational statutes, 23 states with medical marijuana states, and 6 states that will 

propose ballots to legalize marijuana on the 2016 ballots. 

 
 

III. Difficulties Involved in Performing Marijuana Research 
 

The FDA demands to see “the development of safe and effective marijuana products to 

treat medical conditions” and claims to be committed to supporting efficient and speedy ways to 

make drugs derived from marijuana available to the public.45 All researchers who engage in human 

subjects research are subject to Institutional Review Boards and sometimes state health 

departments to protect human subjects. These review boards facilitate valuable research that 

protect human subjects and reduce burden, delay, and ambiguity for clinical investigators. But, 

those who seek to study the medical benefits of marijuana must cut through another layer of 

administrative red tape. 
  

43 Cole, supra note 12. 

44 See Plaintiffs’ Supplemental Brief, Nebraska v. Colorado, 136 S. Ct. 1034 (2016) (No. 22O144, Orig.). 
45 DOUGLAS C. THROCKMORTON, FOOD & DRUG ADMIN., FDA WORK ON MEDICAL PRODUCTS CONTAINING 
MARIJUANA 32 (2015). 

http://www.fda.gov/downloads/AboutFDA/CentersOffices/OfficeofMedicalProductsandTobacco/CDER/UCM438966.pdf
http://www.fda.gov/downloads/AboutFDA/CentersOffices/OfficeofMedicalProductsandTobacco/CDER/UCM438966.pdf
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A. Additional Clearance 
 

Because marijuana is classified as a Schedule 1 Drug, those who research medical 

marijuana must obtain additional clearance from the DEA to initiate a study. Under the DEA’s 

regulations, there is a published rule that requires researchers of any Schedule 1 Drug to obtain 

special registration for the investigator and the site where the study will be conducted.46 In 

addition, the Food and Drug Administration must approve of the application.47 Jayson Chesler 

and Alexa Ard of News21interviewed Dr. Mark Wallace, a researcher at the University of 

California-San Diego who illustrated the burden of getting this additional clearance; he stated 

that it took about three years to get clearance from the time he received funding to when he was 

able to enroll his first subject. Even if a researcher successfully obtains clearance, additional 

clearance is needed after the original application when a “registrant desires to increase the 

quantity of a controlled substance used for an approved research project.”48 

This additional clearance can be burdensome on experiments given the nature of research 

trials, which are often repeated to ensure that the findings are accurate. For example, a research 

project that is approved to repeat an experiment three times might discover that one of the trials 

was tainted by mistakes such as human, sampling, or measurement errors. In order to conduct a 

fourth trial, the researcher would need to receive additional clearance to obtain additional supplies. 

This additional clearance would delay the experiment and result in issues such as participant 

attrition and expired supplies. Thus, this additional clearance punishes researchers who experience 

a mistake that may have been unavoidable. 

 
 

46 21 C.F.R. § 1301.18 (2010). 
47 § 1301.18(b). 
48 § 1301.18(c). 
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B. Supply 
 

The worst restriction marijuana researchers must tackle is the limit on supplies. 
 
Researchers can only obtain marijuana from a farm owned by the University of Mississippi, which 

entered into a contract with the National Institute on Drug Abuse in 1968.49 The University of 

Mississippi became the de facto sole supplier of legal marijuana in the United States because the 

1968 contract was the only contract approved before the Controlled Substance Act made 

possession of marijuana illegal in 1970, and no other source was sanctioned to supply marijuana 

after 1970. Thus, this “restriction” actually serves as an opportunity for researchers, but it is an 

opportunity that has been severely limited. 

An application for supplies can only be processed after the researcher has received 

clearance, referred to above, and demonstrates “scientific validity and ethical soundness.”50 This 

standard subjects the study to another review process, which consists of the National Institute of 

Health’s peer review system; the National Advisory Council of the funding Institute; and the 

funding Institute’s Director, who makes the final decision on the merit of an application for 

funding, based on peer review, public health significance, and Institute priorities.51 Once the 

National Institute on Drug Abuse approves the application, then the study can finally begin. 

However, the supply at the University of Mississippi is limited. The University of Mississippi 

decides, based on current and expected demand, the number and types of crops to grow.52 Given 

the complexities of marijuana properties, the dependence on the University of Mississippi’s 

 
 

49 NIDA's Role in Providing Marijuana for Research, NAT’L INST. ON DRUG ABUSE (Nov. 11, 2015). 
50 Id. 
51 Id. 
52 Id. 

https://www.drugabuse.gov/drugs-abuse/marijuana/nidas-role-in-providing-marijuana-research
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available supplies restricts research. In the Journal of American Medical Association, Yale 

researchers Dr. Cyril D'Souza and Dr. Mohini Ranganathan stated: 

 
Unlike most Food And Drug Administration-approved drugs that typically have 1 
or 2 active constituents, marijuana is a complex of more than 400 compounds 
including flavonoids and terpenoids and approximately 70 cannabinoids other than 
delta9-tetrahydrocannabinol (THC). These cannabinoids have individual, 
interactive, and even entourage effects (effects of a compound that are only 
appreciable in the presence of other compounds) that are not fully understood and 
that contribute to the net effect of marijuana.53 

 
The doctors contrast the numerous and unique compounds in marijuana to the modest number of 

compounds in Food and Drug Administration approved drugs to illustrate marijuana’s complex 

properties. Because there are many compounds to study, researchers are severely limited by their 

dependence on just one supplier’s crops. If researchers were be able to access and study any type 

of plant, they would be able to analyze to thoroughly analyze marijuana’s compounds, 

cannabinoids, and how they work together or in isolation. 

In a study conducted by the Center for Medical Cannabis Research, Dr. Igor Grant wrote 

that the political climate at the federal level has been non-supportive of medicinal cannabis 

research that discourages the exploration of all of the components found in marijuana.54 As a 

result, the lengthy application process; researchers who can only receive supplies from one source; 

and the lack of support to further the exploration of marijuana’s compounds make it unlikely that 

researchers will have the supplies needed to perform high quality research. 

 
 
 
 
 
 

 

53 Dr. Cyril D'Souza & Dr. Mohini Ranganathan, Medical Marijuana: Is the Cart Before the Horse?, 313 J. AM. 
MED. ASSN’N 22-30 (2015) (citations omitted). 
54 CTR. FOR MEDICINAL CANNABIS RESEARCH, MEDICAL CANNABIS 64 (2012).

http://www.cmcr.ucsd.edu/images/pdfs/GRANT_SCI_Medical_Cannabis_6_11_12IG1.pdf
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C. Funding 
 

The Federal Government has not provided much funding of medical marijuana research. 

News21 analyzed the federal grants that were issued for drug research between 2008 and 2014. 

News21 found that out of the $7,040,052,986 spent on drug research, approximately 

$1,430,283,413 was spent to research marijuana. Out of the $1,430,283,413, $297,296,518, 4% 

of all drug grants, were issued to 20 different studies for non-abuse related drug research.55 

Although the Federal Government has provided funding for medical research, its funding 

allocations illustrate that it is more concerned about abuse related studies than trying to find 

potential medical breakthroughs. 

The private sector sometimes fills government funding gaps, but the CSA has scared away 

private financiers. President and Chief Executive Officer of MBank, Jef Baker, started to take 

money from marijuana accounts when he heard a federal regulator say the Department of Justice 

did not object to banks providing services to the marijuana industry.56 Within months, however, 

the bank closed its marijuana accounts because of compliance pressure.57 Many have not tried 

because “as it stands, possession or distribution of marijuana violates federal law, and banks that 

provide support for those activities face the risk of prosecution and assorted sanctions.”58   

Therefore, the private sector has not been able to fill the void caused by the CSA restrictions. 

 
 
 
 
 

 

55 Id. 
56 Mason Walker, Oregon's MBank to Abandon Cannabis Business, Let 70 Clients Go, PORTLAND BUS. J. (Nov. 
15, 2015 2:03 PM). 
57 Id. 
58 Serge F. Kovaleski, U.S. Issues Marijuana Guidelines for Banks, N.Y. TIMES, Feb. 15, 2014, at A10. 

http://www.bizjournals.com/portland/blog/2015/04/oregons-mbank-to-abandon-%20%20cannabis-lending-let-70.html
https://www.nytimes.com/2014/02/15/us/us-issues-marijuana-guidelines-for-banks.html?_r=0
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IV. Past Attempts to Reschedule a Drug 
 

Understandably, a drug that has been deemed to have no currently accepted medical use 

should have some difficulty in a rescheduling effort. However, a research effort to determine 

whether a drug has a currently accepted medical use should not be burdened by the government. 

 
A. Rescheduling a Drug 

 
Drugs in any of the five schedules have potential for abuse and potentially severe 

psychological and/or physical dependence, but these problems decrease with each decreasing 

schedule from Schedule 1. Schedule 1 drugs are uniquely different from the other schedules 

because they have no accepted medical use.59 As a result, Schedule 1 drugs have the most 

restrictions. 

The Attorney General on his own motion, at the request of the Secretary of the Department 

of Health and Human Services (Secretary), or on the petition of any interested party, may start a 

proceeding to reclassify a scheduled drug.60 Before any proceeding may begin, however, the 

Attorney General must gather necessary data, request scientific and medical evaluations from the 

Secretary,61 and request the Secretary’s recommendations to determine whether such drug or 

other substance should be reclassified.62 

The DEA, the agency responsible for handling rescheduling proceedings, has created a 5- 

part test to determine whether a substance has a currently acceptable medical use, which allows 

placement in a schedule other than Schedule 1. The elements of the test are: 

(1) The drug's chemistry must be known and reproducible; 
(2) There must be adequate safety studies; 

 
 

59 21 U.S.C. § 812(b) (2012). 
60 21 U.S.C. § 811(a). 
61 Nat’l Org. for Reform of Marijuana Laws v. DEA, 559 F.2d 735, 754 (1977). 
62 § 811(b). 
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(3) There must be adequate and well-controlled studies proving efficacy; 
(4) The drug must be accepted by qualified experts; and 
(5) The scientific evidence must be widely available.63 

 
In sum, a plaintiff who wishes to reschedule marijuana must prepare a petition consisting 

of evidence that would satisfy the Secretary’s scientific and medical evaluation and the DEA’s 

five-part test. These rules coupled with the difficulties of performing studies involving marijuana 

make any attempt to reschedule marijuana futile. 

Interestingly, dronabinol, a synthetic version of a cannabinoid found in marijuana was 

rescheduled from Schedule 1 to Schedule 2, then later to Schedule 3. In 1986 the DEA issued a 

final rule transferring dronabinol to Schedule 2 after considering evidence it gathered from parties 

in the rescheduling proceedings.64 The DEA did not cite to any specific evidence that justified 

distinguishing the cannabinoid, THC, from dronabinol, which is synthetic THC mixed with 

sesame oil and placed in a capsule. Instead, the DEA stated that dronabinol has an acceptable 

medical use of treating “nausea and vomiting associated with cancer chemotherapy in patients 

who have failed to respond adequately to conventional antiemetic treatments.”65 As for natural 

THC, it is still considered to have no acceptable medical use. 

B. Set Up to Fail 
 

Petitioners who wish to reschedule marijuana will find themselves in a catch-22. This 

problem is best illustrated with the case Americans for Safe Access v. DEA. In October 2002, 

several individuals and marijuana advocacy organizations petitioned the DEA to initiate 

rulemaking proceedings under the rescheduling provisions of the CSA. Almost 10 years later, the 

DEA denied the petition on July 8, 2011. As required by the rescheduling procedures, the Drug 
 

 

63 Ams. for Safe Access v. DEA, 706 F.3d 438, 439 (2013). 
64 Rescheduling of Synthetic Dronabinol, 51 Fed. Reg. 17,476 (May 13, 1986). 
65 Rescheduling of Synthetic Dronabinol, 50 Fed. Reg. 42,186 (proposed Oct. 18, 1985). 
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Enforcement Agency requested scientific and medical evaluations from the Secretary.66 In a 

letter dated December 6, 2006, the Secretary stated: 

 
[M]arijuana's chemistry was not ‘known and reproducible’ as there had not been 
‘a complete scientific analysis’ of its components. In addition, although there was 
ongoing research, there were no studies of sufficient quality to assess ‘the efficacy 
and full safety profile of marijuana for any medical condition.’ Further, there was 
‘a material conflict of opinion among experts’ as to medical safety and efficacy, 
thereby precluding a finding that qualified experts accepted marijuana as a 
medicine.  Additionally, the raw research data typically were not available in a 
format that would allow ‘adequate scientific scrutiny of whether the data 
demonstrate safety or efficacy.’67 

 
The DEA’s rationale for denying the petition was similar. It stated: 

 
[T]here is no complete scientific analysis of marijuana's chemical components; 
there are no adequate safety studies; there are no adequate and well-controlled 
efficacy studies; there is not a consensus of medical opinion concerning medical 
applications of marijuana; and the scientific evidence regarding marijuana's safety 
and efficacy is not widely available.68 

 
Both the Department of Health and Human Services and the DEA have emphasized the 

lack of scientific evidence on marijuana even though the petitioners in this case presented the 

DEA with over 200 hundred peer-review published studies demonstrating marijuana’s efficacy 

for various medical uses. However, the agencies and the U.S. Court of Appeals for the D.C. 

Circuit did not believe that evidence was enough. The D.C. Court of Appeals found that peer- 

reviewed publications provide a minimal assurance of quality, but, ironically, supported that 

rationale by referencing peer-reviewed publications.69 As a result, any evidence that will satisfy 

the DEA and the Department of Health and Human Services rigorous evidential standards will 

need to come from research that is of high quality. That is understandable, but the restrictions on 
 

66 Ams. for Safe Access at 450. 
67 Id. at 442. 
68 Denial of Petition to Initiate Proceedings to Reschedule Marijuana, 76 Fed. Reg. 40,552, 40,567 (proposed July 8, 
2011). 
69 Ams. for Safe Access, 452 (2013). 
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research and the DEA’s lengthy review process greatly burden any effort to produce high quality 

research. Therefore, the medical marijuana community will be in a circular situation unless some 

change occurs. 

V. The Waiver Solution 
 

There is a legal basis to provide a balanced solution in which the FDA maintains its position 

of only approving safe and effective drugs while giving the medical marijuana community a 

reasonable chance to prove the therapeutic benefits of marijuana. The solution would be to provide 

researchers and other entities involved in marijuana research a waiver of the CSA requirements. 

Congress cannot foresee every consequence that results from its laws.70 To mitigate future 

harm, Congress has allowed waivers that have enabled “the national government, through 

agencies, to revise policy judgments and thus take account of experience with what worked and 

what did not, and of knowledge of new developments in the private market.”71 Black’s Law 

Dictionary defines waiver as a “voluntary relinquishment or abandonment — express or implied 

— of a legal right or advantage.”72 In their article In Defense of Big Waiver, the Honorable David 

J. Barron and Harvard Law School Professor Todd D. Rakoff point out several examples of 

waivers including the Department of Agriculture’s authority: 

to establish standards for the weighing and grading of various grains. A subsection 
of the statute the agency administers then declares that no one can export grain 
that has not been officially inspected and designated in accordance with such 
standards, “Provided, That the Secretary may waive the foregoing 

 
 

 

70 Dennis D. Hirsch, Bill And Al's Xl-Ent Adventure: An Analysis Of The EPA's Legal Authority To Implement The 
Clinton Administration's Project Xl, 1998 U. ILL. L. REV. 129, 159 (1998). 
71 Id. 
72 Waiver, BLACK'S LAW DICTIONARY (10th ed. 2014). 
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requirement in emergency or other circumstances which would not impair the 
objectives of this chapter.”73 

 
This example shows Congress’s concern for situations, “emergency or other circumstance,” in 

which the relevant subsection could conflict with Congress’s objective “to certify the quality of 

grain as accurately as practicable.”74 This waiver allows a specialized agency that employs food, 

agriculture, and natural resources experts to adapt Congress’s objective of certifying the quality 

of grain as accurately as possible when an unexpected situation arises that calls for a flexible 

solution that was not expressly provided by Congress. Moreover, these experts would know the 

situation that constitutes an emergency or other circumstance that threatens the certifying the 

quality of grade, not Congressmen who likely have various ideas of what a constitutes a drought. 

Not all waivers look like the above example because some are implied. The CSA has 

language that supports an implied waiver. 

A. Express and Implied Waivers 
 

Congress frequently provides administrative and regulatory agencies with an express or 

implied power to waive certain statutory provisions. An express waiver is a waiver that Congress 

has written into the language of the relevant statute. An example of an express waiver is the 

waiver “to displace statutory requirements of the No Child Left Behind Act.”75 The pertinent 

provision reads, “[t]he Secretary may waive any statutory or regulatory requirement of this Act.” 

Congress also expressly stated what could not be waived.76 This waiver is clear in the 

 
 

73 David J. Barron & Todd. D. Rakoff, In Defense Of Big Waiver, 113 COLUM. L. REV. 265, 276 (2013). 
74 7 U.S.C. § 74 (2012). 
75 Barron & Rakoff, supra note 73, at 279. 

  76 Barron & Rakoff, supra note 73, at 280. 
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statute, and thus has a clear legal basis for “the Secretary” who wishes to waive a provision of the 

No Child Left Behind Act. 

But even when Congress has not expressly provided an agency with the power to waive 

certain statutory requirements, administrative and regulatory waivers may be implied because 

express waiver provisions may not cover situations that may arise and defeat Congress’s 

objectives. The doctrine of implied waiver authority addresses situations in which “the application 

of a rule would lead to results that fundamentally undermine its purpose or cause great individual 

hardship unintended by the drafters of the rule[. The] implementing agency should have inherent 

authority to waive it and devise a flexible alternative.”77 

Implied waivers have been upheld in instances when an agency has taken actions contrary 

to statutory provisions.78 In Chem. Mfrs. Ass'n v. NRDC, Some plants that expelled waste into 

navigable waters found themselves classified within a category of plants from which they claimed 

to be fundamentally different in terms of the statutory factors that regulated these plants.79 To 

ensure that those plants were not unfairly burdened, the EPA developed the fundamentally 

different factor (FDF) variance that waived certain requirements that a non-FDF plant had to 

meet.80 The EPA continued issuing FDF variances despite a 1977 amendment of the Clean Water 

Act that might have been interpreted to bar the EPA from issuing the FDF variances.81 Soon a 

lawsuit was initiated to stop the issuance of FDF variances.82 The Supreme Court upheld the 

EPA’s actions because there was “no clear congressional intent to forbid EPA's 

 
 

 

77 Hirsch, supra note 70. 
78 See Chem. Mfrs. Ass'n v. NRDC, 470 U.S. 116 (1985). 
79 Id. at 120. 
80 Id. 
81 Id. at 123-24. 
82 Id. at 124. 
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sensible variance mechanisms”83 and the variances resulted in “a more fine-tuned application of 

[the statute].”84 However, in another case in which an implied waiver might have been granted, 

the Supreme Court found that the word “modify” could not have been interpreted to permit waiving 

statutory provisions because it would have undermined the heart of the statute.85 Therefore, these 

cases suggest that the Supreme Court places a lot of weight on Congress’s intent when confronted 

with the possibility of an implied waiver. 

The Federal Circuit Court of Appeals has also decided cases on the scope of an agency’s 

inherent authority to create exemptions to “implement the legislative design.” In Alabama Power 

Co. v. Costle,86 the Court stated: 

Categorical exemptions may also be permissible as an exercise of agency power, 
inherent in most statutory schemes, to overlook circumstances that in context may 
fairly be considered de minimis . . . The ability, which we describe here, to exempt 
de minimis situations from a statutory command is not an ability to depart from the 
statute, but rather a tool to be used in implementing the legislative design 
. . . While the difference is one of degree, the difference of degree is an important 
one. Unless Congress has been extraordinarily rigid, there is likely a basis for an 
implication of de minimis authority to provide exemption when the burdens of 
regulation yield a gain of trivial or no value. 

 
This Court points out the well-known implied authority rationale of providing agencies 

powers to fix situations that Congress had not foreseen. Like the Supreme Court’s view 

on implied waiver, this Court points out that there is a basis to create exemptions for de 

minimis situations when the exemptions are used to effectuate Congress’s intent that may 

not be achieved because the statute, as written, has provided trivial or no value. As a 

 
 
 
 
 

 

83 City of Arlington, Tex. v. F.C.C., 133 S. Ct. 1863, 1872 (2013). 
84 Chem. Mfrs. Ass'n, 470 U.S. at 130. 
85 See MCI Telecomms. Corp. v. AT&T Co., 512 U.S. 218 (1994). 
86 636 F.2d 323, 360-61 (D.C. Cir. 1979). 
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result, an agency’s action that can be implied from the statute will likely be upheld as long 

as it is taken to achieve Congress’s objectives. 

B. Basis for a Waiver 
 

Courts give considerable deference to an agency charged with administering the statute 

and require a sufficient rationale for that action to preclude a court from substituting their 

judgments.87 Congress did not include language in the CSA that amounts to an express waiver 

like the language that waived provisions of the No Child Left Behind Act. When the CSA was 

enacted, Congress may not have believed that the University of Mississippi would be the sole 

supplier of legal marijuana for decades, that the DEA would develop additional clearances that 

would unduly restrict research, and that people would be hesitant to assist research through 

funding or other means. Congress made an effort to lay out its concerns, so that if the CSA 

developed in an unexpected way, the agencies would know the goals to keep in mind when 

developing flexible solutions. As a result, the authority to support a waiver must be implied. 

Courts have approved of an agency’s waiver authority that was not expressly authorized 

by a statute and that contradicted and supported Congress’s objectives written in the statute. In 

Clifford v. Pena,88 a boat operating company requested permission from the Maritime 

Administration to operate foreign-flag vessels. However, the Merchant Maritime Act of 1936 had 

the objective goal “of promoting a merchant maritime ‘owned and operated under the United 

States flag by citizens of the United States insofar as may be practicable, ... and manned with a 

trained and efficient citizen personnel....’”89 The Maritime Adminstration issued the boat 

operating company a waiver that had conditions attached that were consistent with the other 

 
 

87 Chem. Mfrs. Ass'n, 470 U.S. at 125. 
88 77 F.3d 1414, 1417 (D.C. Cir. 1996). 
89 Id. 
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objectives of the Maritime Time Act of 1936 such as making “the vessels available in case of a 

national emergency.”90 Despite the blatant contradiction that the waiver created, the D.C. Court 

of Appeals upheld the waiver because the statute that alluded to the waiver was not specific, 

unrestricted and undefined, and the waiver was consistent with several other goals of the Maritime 

Act.91 

First, if a medical marijuana research waiver program (MMRWP) was started to help 

medical marijuana researchers seek a waiver of the additional requirements to conduct research 

involving marijuana, then that program would be upheld under the statute’s implied waiver 

authority like the program in Clifford. Like the Act in Clifford, Congress set out numerous 

objectives in the CSA. In the Congressional Findings and Declarations section of the CSA, 

Congress expressly stated: 

In implementing the Convention on Psychotropic Substances, the Congress 
intends that, consistent with the obligations of the United States under the 
Convention, control of psychotropic substances in the United States should be 
accomplished within the framework of the procedures and criteria for classification 
of substances provided in the Comprehensive Drug Abuse Prevention and Control 
Act of 1970. This will insure that (A) the availability of psychotropic substances 
to manufacturers, distributors, dispensers, and researchers for useful and 
legitimate medical and scientific purposes will not be unduly restricted; (B) 
nothing in the Convention will interfere with bona fide research activities; and 
(C) nothing in the Convention will interfere with ethical medical practice in this 
country as determined by the Secretary of Health, Education, and Welfare 
[Secretary of Health and Human Services] on the basis of a consensus of the views 
of the American medical and scientific community.92 

 
Congress’s express declaration makes it clear that Congress did not intend for the CSA to 

unduly restrict bona-fide research activities. Unlike the waiver program in Clifford, a MMRWP 

would not conflict with any of the other objectives of the CSA. Instead, a MMRWP would allow 

90 Id. at 1416. 
91 Id. at 1417. 

  92 21 U.S.C. § 801(a)(3) (2012) (emphasis added). 
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researchers to perform high quality studies that Congress did not want to disrupt. Although a 

MMRWP would not conflict with Congress’s objectives, a MMRWP would conflict with express 

provisions of the CSA.  For example, there are provisions in the CSA that would punish those who 

assist researchers such as middlemen who maintain supplies for researchers because they violate 

the CSA when they “knowingly open, lease, rent, use, or maintain a place, whether permanently 

or temporarily, for the purpose of manufacturing, distributing, or using any controlled 

substance.”93 A MMRWP would have to ensure that individuals are not prosecuted when they 

violate the CSA by assisting researchers in some step of the research phase. Protecting these 

individuals would be consistent with Congress’s objective of ensuring that the availability of 

psychotropic substances provided by manufacturers, distributors, and dispensers would not be 

restricted to the point that it unduly interferes with bona-fide research activities. Congress also 

created a waiver power for this situation in 21 U.S.C. § 822, which states that “the Attorney 

General may, by regulation, waive the requirement for registration of certain manufacturers, 

distributors, or dispensers if he finds it consistent with the public health and safety.” This waiver 

power could be justified as an act consistent with public health because it would allow 

manufacturers, distributors, and dispensers to supply researchers with supplies needed to perform 

medical marijuana research for public’s health. If the DEA was concerned about these transactions, 

they could require researchers to keep a log of all of their transactions for auditing and monitoring 

purposes. 

Second, Congress provided a number of provisions that would allow the Attorney General 

to effectuate Congress’s intent. Congress allowed the Attorney General to “promulgate 

 
 
 

 

93 21 U.S.C. § 856. 
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and enforce any rules, regulations, and procedures which he may deem necessary and appropriate 

for the efficient execution of his functions under this title.”94 Some of his functions include 

making recommendations and requesting recommendations from the Secretary before initiating 

proceedings to reschedule a drug.95 These functions are designed to give the Attorney General 

evidence to determine whether a drug should be rescheduled. Such evidence would require sound 

scientific research, but this quality of evidence cannot be produced with the current restrictions. 

Therefore, the Attorney General can execute his functions by using this provision as the basis for 

the implied authority to create a MMRWP. 

The DEA has acted on this blank check before. 21 C.F.R. 1316.24 was created after the 

CSA was passed to exempt researchers from prosecution. The exemption implies that, at some 

point, the DEA had believed that researchers were inhibited from performing research out of fear 

of prosecution or that this exemption would encourage research. Either way this exemption was 

consistent with the objectives of the CSA. Thus, this exemption could be the starting point to 

create a MMRWP to address the restrictions that have been hampering research. 

C. Reasons for Providing Marijuana Researchers with a Waiver of the 
Additional Requirements to Conduct Research Involving Marijuana 

 
An agency has a duty to explain why it has taken an action, but “it need not explain each 

and every step leading to this decision.”96 The Supreme Court has not stated a required level of 

explanation for a “big waiver” that displaces laws that Congress has written, but Barron and 

Rakoff have discussed slightly comparable situations such as agency actions that displace law that 

the agencies themselves have created, that relax preexisting regulatory requirements, or that 

 
 

 

94 21 U.S.C. § 871(b). 
95 § 811(b). 
96 Cablevision Sys. Corp. v. F.C.C., 570 F.3d 83, 92 (2d Cir. 2009). 
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regulate more aggressively than it previously had.97 Such situations do not require a standard of 

review higher than “arbitrary or capricious” for a change in an agency’s policy.98 In order for a 

change in policy to be upheld under arbitrary or capricious standard of review, the Court simply 

requires that “the new policy is permissible under the statute, that there are good reasons for it, 

and that the agency believes it to be better, which the conscious change of course adequately 

indicates.”99 This requirement is stated in a way that gives agencies considerable deference, which 

is consistent with courts analysis on many agency actions. 

Subsequent federal court decisions have supported this level of deference for explaining a 

change in policy.100 Moreover, the D.C. Court of Appeals has reviewed an agency waiver programs 

based on implied authority that displaced an express objective of Congress.101With this standard 

in mind, an agency has many reasons that could be used to explain the creation of a MMRWP. 

First, Congress would support a waiver for researchers trying to find medical benefits of 

marijuana. As discussed before, Congress expressly stated “nothing in the Convention will 

interfere with bona fide research activities.”102 Based on this language, it is unlikely Congress 

wanted to interfere with studies like the Arizona State study, which found that a marijuana 

compound, CB2, inhibited breast cancer cell growth, relieved pain, and improved bone structure 

 
 

97 Barron & Rakoff, supra note 73. 
98 FCC v. Fox TV Stations, Inc., 556 U.S. 502, 514 (2009). 
99 Id. at 515. 
100 See Mary V. Harris Found. v. F.C.C., 776 F.3d 21, 27 (D.C. Cir. 2015) (there is no requirement that the explanation 
derive from the comments it receives); Pub. Employees for Envtl. Responsibility v. U.S. Dep't of the Interior, 832 F. 
Supp. 2d 5, 26 (D.D.C. 2011) (“Although there may be more rigorous monitoring methods available, this Court must 
defer to the agency's chosen methodology.”); Organized Vill. of Kake v. U.S. Dep't of Agric., 746 F.3d 970, 978 (9th 
Cir.) reh'g en banc granted, 765 F.3d 1117 (9th Cir. 2014) and 795 F.3d 956 (9th Cir. 2015) (the court's duty is not 
to determine whether an agency’s policy was the best or correct, but merely to decide whether policy is permissible 
and the agency believes it is correct policy). 
101 Clifford v. Pena, 77 F.3d 1414 (D.C. Cir. 1996). 
102 21 U.S.C. § 801a(3) (2012). 
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on mice. To replicate this study on humans, a researcher would have to deal with Institutional 

Review Boards and state health departments that are not needed with animal subjects. Until a 

researcher, university, or other entity takes on that challenge and the inherent difficulties 

involved in marijuana research, Americans can only speculate on the possibilities that the study 

could have on human breast cancer cells. 

The second reason to support this waiver is that circumstances have changed on the federal 

and state level since the CSA was first enacted. The Federal Government’s change of view on 

marijuana suggests that it believes marijuana has some medical use. Less than 10 years after the 

CSA was passed, the CIND was created to supply glaucoma and cancer patients with marijuana.103 

It is hard to imagine why the Federal Government would allow such a program unless it deviated, 

even an inch, from its 1970 view that marijuana has no accepted medical use. This deviation grew 

when the Federal Government was issued a patent for cannabinoids as antioxidants and 

neuroprotectants to treat an array of diseases. 104 Patents are not effortless awards; the Federal 

Government must have had some change of view on marijuana’s medical efficacy for it to make 

efforts to request and receive that patent. The DOJ recently acknowledged the existence of the 

medical and recreational marijuana laws passed by states, but has allowed states to proceed with 

their schemes to regulate marijuana even though a recent Supreme Court decision gave the 

Attorney General the greenlight to stop these actions. Although some may point to other reasons 

for the Attorney General’s refusal to stop the states, it is hard to imagine that the Attorney General 

would act in similar manner if instead of marijuana, it was heroin that 

 
 
 

 

103 Goldman, supra note 39. 
104 Cannabinoids as Antioxidants and Neuroprotectants, U.S. Patent No. 6,630,507 (filed Feb. 2, 2001). 
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people were using, a Schedule 1 drug associated with over 10,000 deaths in 2014.105 On the state 

level, not a single state endorsed using marijuana when the CSA was passed, but today there are 

four states that have recreational marijuana statutes and 23 states that have medical marijuana 

statutes. 

The third reason is that the American public would support a waiver. About 13% of 

Americans supported legalization when the Controlled Substance Act was passed.106   Today, a 

Gallup Poll shows that 58% of Americans support legalization of marijuana.107 There are even 

more people who support legalization for medical use. A Harris Poll conducted online found that 

81% of Americans favored legalizing marijuana for medical use.108 Therefore, whether it is for 

recreational or medicinal use, a majority of Americans support some legalization of marijuana in 

2015. 

In conclusion, the legal basis for a MMRWP and the above reasons provide the Federal 

Government more than enough explanation to support the creation of a MMRWP. 

Conclusion 
 

In a recent Motion for Reconsideration, a California Judge noted that the research that 

has been conducted since passage of the CSA has provided little or no basis for concluding that 

marihuana is as dangerous a substance as some of the other drugs included in Schedule I. Given 

the additional clearance requirements, the limit on supplies, and the lack of funding for medical 

marijuana research, this is not surprising. In fact, the Judge’s observation is a common critique 

 
 

 

105 Overdose Death Rates, NAT’L INST. ON DRUG ABUSE (Dec. 27, 2015 3:21 PM). 
106 Jones, supra note 13. 
107 Jones, supra note 13. 
108 Increasing Percentages of Americans Are Ready for Legal Marijuana, HARRIS POLL (Dec. 27, 4:12 
PM).  

http://www.drugabuse.gov/related-topics/trends-statistics/overdose-death-rates
http://www.theharrispoll.com/health-and-life/Americans-Ready-for-Legal-Marijuana.html
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among judges, agencies, and experts. However, this critique could change if these restrictions are 

lifted. 

Marijuana has been around for centuries and has been used to treat individuals who have 

shared their stories on television, courts, or through the limited studies available for review. 

Although the Federal Government, state governments, and a majority of Americans believed that 

marijuana should have been illegal in 1970, their beliefs have significantly changed. By creating 

a burden-free research environment, the Federal Government would give the medical marijuana 

community a legitimate chance to conduct high quality research. The CSA has provided grounds 

for the Federal Government to create a waiver program that would be consistent with Congress’s 

declarations and maintains the Federal Government’s position that marihuana is a Schedule 1 

drug. 

Absent some action to further medical marijuana research, this debate on marijuana’s 

medical efficacy will unnecessarily continue; families will be forced to pack up their lives and 

move to a state that can provide treatment for their sick loved ones; other families will be forced 

to resort to practices that are dangerous or not effective; and potential significant medical 

breakthroughs will be further delayed. 
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