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Editor’s Note: John Arenz presents a different approach in this detailed article on pet 
trusts.  Rocky’s Tale is a combination of a narrative story about what creation of a pet 
trust might typically entail followed by a summary with pet trust creation guidance 
and tips.  Many of the summary items will have already been discussed in the nar-
rative.  I think the narrative story is so interesting that John should consider writing 
another story for submission to the State Bar’s short story contest.  

Rocky’s Pet tRust

Evelyn arrived at 9 AM sharp, just like we planned.  I greeted her warmly and 
offered her a cup of coffee.  “Yes, I could use something to warm up,” she said.  
At twenty degrees it was a cold day in February, and I could tell by the look of 
Evelyn’s cheeks that either the wind had picked up or she had been just a little too 
liberal with her blush that morning.

Evelyn was joined by her companion, Rocky.  He looked lovingly at Evelyn 
while we sat down in my office.  “Here’s your coffee.  Rocky, would you like any-
thing?” I asked.  “No, thank you.  Rocky just ate breakfast,” Evelyn interjected. “I 
prepared his favorite dish for him this morning; sausage and green pepper cooked 
in olive oil.”  Rocky was dressed in a tan coat and well-kempt.  He remained quiet 
and confident.

I redirected my attention to Evelyn.  Her cheeks were beginning to return to a 
normal color.  I was wrong about the blush.  “What is on your mind this morn-
ing, Evelyn?” I asked.  “I want to protect Rocky,” she replied.  “You know all that 
he has done for my family, right?” she inquired.  I recalled the fire that occurred 
in Evelyn’s home one year ago.  “Rocky saved your lives,” I acknowledged.  “Yes,” 
Evelyn responded, “that night when my daughter, her husband, and two young 
children were visiting me,” she recounted.  “If it weren’t for Rocky we all would 
have perished.  He sensed the fire and alerted us before it was too late.”  

by John Arenz
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Editor’s Note

Welcome to the third issue of the Newsletter for 2012.  

We have several articles in this issue including an interesting and 
practical article on pet trusts from John Arenz.  We have an article related 
to equine law written by President of the State Bar of Michigan and Animal 
Law Section member, Julie Fershtman.  Other articles are included on the 
symposium at the Cooley Law School in Grand Rapids in June, section 
council nominations for the upcoming year, the Treasurer’s report, a 
summary of a Court of Appeals decision on bear hunting, and recent news 
of animals and the law. 

We continue to print the issue in all color including photographs and 
graphics.  This greatly increases the visual appeal of the Newsletter.

My plan is to continue to publish the Newsletters more frequently.  
Another issue should be published in the Fourth Quarter with articles on 
the contributions of dogs in courtroom settings as well as others.

As always, please remember that this is your newsletter, too.  Helpful 
articles are always needed.  In fact, if I can get one good main article for 
each issue, I can do the rest.  Please consider writing an article that will be of 
interest to your fellow Section members.

Donald Garlit, Newsletter Editor
donaldgarlit@yahoo.com 

Rocky was a German shepherd.  He rousted Evelyn’s family by his barking.  
Evelyn’s home was severely damaged, but fortunately, her family was safe.

“How do you want to protect Rocky?” I inquired.  Evelyn paused for a 
moment.  “I’m not getting any younger,” she said.  “I’m worried that if I 
were to die, no one would be around to take care of my Rocky.”  Evelyn’s 
husband died four years ago from congestive heart failure.  Her family found 
Rocky to help keep her company.  “At 78 years old I seem to be doing well, 
but I do not know what the future holds, and if something happens to me I 
need to be sure Rocky is cared for.  He is only four years old,” she stated.

The company I work for just assumed the role of corporate trustee for 
Evelyn’s family trust.  Although we offered many benefits to Evelyn, the sell-
ing points for her were: our community focus; instant access to her team via 
e-mail and phone; and our attention to providing her with the best personal-
ized service available.  “Did you ask your attorney about protecting Rocky?” 
I asked.  “Yes,” she responded, “but my attorney told me not to worry about 
it.  My trust is in place to help my daughter and my grandchildren.”  

“Did you know your trust can protect Rocky, too?”  Evelyn looked at me, 
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Continued on next page 

puzzled.  I explained to her that Michigan Law affords 
this protection.  “You love Rocky just like any other 
member of your human family,” I said.  “Michigan law 
considers Rocky your property, so you need to ask your 
attorney how to modify your trust to include provisions 
for Rocky’s care in the event you are unable to care for 
him due to your disability or death.”  MCL 700.2722 
provides that a trust may be created specifically for the 
care of a designated domestic or pet animal.

“Should I add him to my will?” Evelyn posed.  “You 
could bequest money to a person through your will, 
with instructions to use that money for Rocky’s benefit,” 
I replied.  “But, there is no guarantee that the individual 
receiving an outright gift will actually use that money 
for Rocky.  It’s safer to use a trust,”  I advised.

“Your attorney should be aware of the many issues 
presented when considering planning for Rocky,” I 
said.  I then explained to Evelyn that Rocky must be 
adequately identified, either through pictures, micro-
chip identifications, DNA samples, or a combination.  
“Rocky’s standard of living is high,” I added.  Evelyn 
smiled.  Rocky was not only like a child to her, but 
also established himself as her protector.  “We need 
to consider his nutritional needs, as well as any other 
health related needs,” I explained.  I added that the 
trust should address Rocky’s need for routine veterinary 
check-ups.

“What about Rocky’s tension with riding in the back 
seat?” Evelyn asked.  “What do you mean?” I replied.  
“He needs to sit in the front seat of the vehicle.  If he is 
in the back seat my poor Rocky whines uncontrollably.”  
It seems no one is without a quirk here or there, even a 
courageous, loyal German shepherd like Rocky.  After 
regaining my composure I responded,  “Every detail 
you can provide about Rocky, the better.  You should 
mention any personality traits, special medicines, and 
location of important records.”

I also told Evelyn if she has a preferred caregiver for 
Rocky, it is important to get that person or group of 
people on board as soon as possible so they may coor-
dinate the care for Rocky with the trustee of her trust.  
“Another significant issue is finding the caregiver to 
provide support for Rocky.  Our company cannot care 
for Rocky personally, but our job is to make sure Rocky 
is living the life you want him to live.  We will maintain 
constant contact with your designated caregiver, and 
make sure the money in Rocky’s trust continues to grow 
by making prudent investment decisions.”

“My daughter and her family love Rocky, but they 
live in a condominium that would not allow him,” Eve-
lyn said.  “What should I do? I do not know anyone else 
that could actually care for Rocky.”  I told Evelyn that 
we can explore professional caregivers together until we 
find the right fit for her.  “There are professionals in the 
area that can help.  Let’s make some appointments and 
together we will find a solution for you.”

Fortunately for Evelyn, she had an adequate amount 
of money to pledge for Rocky while also being able to 
provide for her daughter and grandchildren.  By modi-
fying her trust, she would be able to designate funds 
specifically for Rocky’s care.  These funds would be held 
separately from funds designated for the benefit of her 
family.  The designated money would also be paid di-
rectly to service providers when bills come due, and not 
distributed in a lump sum in advance.  

When Evelyn decided the amount of money to 
designate for Rocky’s benefit, she did so exercising some 
caution.  I advised her Michigan statute permits a court 
to reduce the amount of money or property transferred 
to Rocky’s trust if it found that the amount substantially 
exceeds the amount necessary to care for Rocky (MCL 
700.2722(f )).  However, Evelyn’s case was different 
from the case of Leona Helmsley, who bequeathed $12 
million to her Maltese dog named Trouble before a 
court reduced that amount to $2 million.

Evelyn worked with me because she understood 
the challenges that can arise for individuals who are 
inexperienced with trust administration, unaware 
of the governing law, and who do not understand 
the fundamentals of investing.  While she was alive, 
Evelyn would remain the primary beneficiary of her 

See the following for information on Mrs. 
Helmsley’s bequest to Trouble:

1. (CNN Money, December 19, 2007). “101 
Dumbest Moments in Business”. http://
money.cnn.com/galleries/2007/fortune/0712/
gallery.101_dumbest.fortune/3.html.

2. Joanna Grossman (September 18, 2007). 
“Last Words from the “Queen of Mean”: Leona 
Helmsley’s Will, The Challenges That Are Likely 
to Be Posed to It, and the Likely Fate of the 
World’s Second Richest Dog”. http://writ.news.
findlaw.com/grossman/20070918.html.
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Rocky’s Tale . . . continued from page 3

trust.  Upon her death or disability, however, my com-
pany’s obligation as corporate trustee would extend to 
both Rocky and the other beneficiaries of Evelyn’s fam-
ily trust.  Our duties would include acting impartially 
among beneficiaries; remaining loyal; and avoiding con-
flicts of interest, among others.  “I love my daughter,” 
Evelyn began, “but I would not want to appoint her 
as my trustee.  I think she would respect my decision 
to protect Rocky in this way, but could have a conflict 
keeping all of the money I designated for Rocky intact 
for his benefit.  The temptation to use it for her needs 

would be too great.  That is another reason I am confi-
dent in working with you,” she concluded.

After our conversation, Evelyn met with her attorney 
and made the changes to her trust.  So far, there has not 
been a need for the bank to step in to protect Rocky in 
the event of Evelyn’s incapacitation or death.  If one of 
those events occurred, then Rocky would thank Evelyn 
for providing for him if he could.  Perhaps he already 
has, in his own way.

Guidance and tiPs

Did you know a pet can be provided for in a trust? 
Since pets are considered property, technically they 
cannot be named as a beneficiary; however, provisions 
may be included for the care of a pet. MCL 700.2722 
provides that a trust may be created for the care of a 
designated domestic or pet animal, and that a trust ter-
minates when no living animal is covered by the trust.

There are considerations when planning for a pet, 
key duties to be performed when administering a trust 
for the benefit of a pet, and reasons why it is important 
to consider naming a corporate trustee in the trust’s suc-
cession plan.

 A trust protects the pet in the event of the owner’s 
disability or death. Essentially, the individual is no 
longer able to care for the pet, and someone is needed 
to help the pet. Caregivers are available, but without 
instructions or funding, the fate of the pet is either left 
in their hands, or in no one’s hands. This is not the best 
case for a valued furry (or furless) companion.

 When drafting a trust for a pet, there are several is-
sues to consider.

Identification - The pet must be adequately identi-
fied, either through pictures, microchip identifications, 
DNA samples, or a combination. However, a more 
general description of “any animal I own at death” may 
suffice.

Living and Health Care Requirements - What is 
the pet’s standard of living? To start, consider nutrition 
and other health related needs. How much money is 
needed to maintain the pet, pay for the caregiver, and 
pay the trustee? Is there a system in place to ensure that 
the pet is getting regular exams at the Veterinary clinic?
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Alternative Beneficiary - Who is the alternate ben-
eficiary in the event the pet does not survive to receive 
the complete benefit of its trust? 

Trustee and Caregiver – The owner must decide on 
naming a trustee and a caregiver. Ideally, the trustee and 
caregiver will be the same person, but that is often not 
the case. Sometimes it makes more sense to hire a family 
member or friend to be the caregiver of the pet, but hire 
a professional to manage the trust and its assets for the 
benefit of the pet. Challenges arise for individuals who 
are inexperienced with trust administration, unaware 
of the governing law, and who do not understand the 
fundamentals of investing. 

Value of a Corporate Trustee - A corporate trustee 
offers expertise in administration, investment manage-
ment, accounting, financial planning, and in carrying 
out all of the duties imposed on trustees under the law. 
A corporate trustee also offers continuity in a way that 
an individual cannot. Even if a grantor wants to name 
an individual as an initial successor trustee, it is crucial 
to name a corporate trustee as a successor trustee some-
where in the line of trustee succession.

 The corporate trustee will hold and manage the 
trust’s property for the benefit of the pet. Additional 
trustee duties include, but are not limited to: acting as 
a prudent investor; regularly accounting and keeping 
interested persons informed; acting impartially among 
beneficiaries; defending the trust; remaining loyal; and 
avoiding conflicts of interest. Money should be handled 
in a way to prolong its use for the pet, and the trustee 
should be in constant communication with other agents 
servicing the pet, as well as other beneficiaries of the 
trust, if applicable.

The more the trustee knows about the grantor’s rela-
tionship with the pet, the better. Communication is key 
especially between the trustee and the caregiver, if those 
roles are filled by different providers. It is just as impor-
tant to engage an attentive and detail-oriented trustee as 
it is to hire a caregiver who will guarantee the safety and 
comfort of the pet. 

Conclusion – A pet trust should be included in any 
estate plan when the grantor is concerned about the 
long-term care and well-being of his/her pets. 

about the authoR

John L. Arenz, J.D., Trust Officer 
Wealth Management Group 
United Bank & Trust 
2723 S. State St., Suite 210 
Ann Arbor, MI 48104 
734.214.2378 direct 
877.332.4700 toll free 
517.424.6579 fax 

Industry Experience: John Arenz uses his training and 
experience to proactively administer trusts and estates. He 
educates clients and focuses on meeting their needs by being 
accessible, responsive, and thoughtful. John is a member 
of the Washtenaw County Bar Association Probate and 
Estate Planning Section, and the Washtenaw County Estate 
Planning Council. 

Education and Accreditation: John has a JD from 
Michigan State University College of Law and a BS from 
Northern Michigan University
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Editor’s Note: This is a summary of the second symposium organized this year by the Animal Law Society of the Thomas 
M. Cooley Law School in Grand Rapids.  I am quite amazed at the energy of these students and their interest and actions 
regarding animal law.
   

Animal Law Symposium - Presented by the Animal 
Law Society of Thomas M. Cooley Law School, 
Grand Rapids on June 23, 2012

by Milica Zivkovic, 1L, Cooley Law School

The Animal Law Society of Thomas M. Cooley Law 
School in Grand Rapids had its second Animal 

Law Symposium on June 23.  The first was held earlier 
this year in February.  The focus of this Symposium 
was on the status of current animal rights activity and 
legislation, not only around the country but also within 
Michigan.

  Speaker Jim Knorr was the lead investigator on the 
Michael Vick dog fighting case and he is a retired Senior 
Special Agent with the Office of Investigations, Office 
of Inspector General, of the U.S. Department of Agri-
culture.  Mr. Knorr provided details into the investiga-
tion into Michael Vick and his Bad Newz Kennel dog 
fighting ring.  Due to privacy issues the scope of the de-
tails that can be revealed are limited.  People are becom-
ing more aware of many aspects of cruelty to animals 
especially after this dog fighting case was uncovered in 
2007 on property Michael Vick owned in Virginia.

The highly publicized case helped bring awareness 

to the hidden world of dog fighting.  Eventually the 
Atlanta Falcons quarterback plead guilty to: Conspiracy 
to Travel in Interstate Commerce in Aid of Unlawful 
Activities and to Sponsor a Dog in an Animal Fighting 
Venture.  He admitted to being involved in the killing 
of some fighting dogs and this admission was an aggra-
vating circumstance that led the prosecutors to request 
that the sentencing guidelines be exceeded.  Michael 
Vick subsequently served 23 months in federal prison.

State Representative Harvey Santana gave a presen-
tation on current legislation in the State House that is 
waiting to be heard on the house floor.  The proposed 
legislation would make Michigan the first state to 
require convicted animal abusers to register.  Represen-
tative Santana stressed the importance of advocating for 
the bill and bringing public awareness to the bill.  One 
way to raise awareness is to contact your state represen-
tative and explain to him/her that you are a voter within 
their district and feel strongly about this bill.  Not only 

 (L-R)  Attorney and ALS Advisor Ginny Mikita, Treasurer Chris Bruno, Co-Founder/Co-President Renee Edmondson, Speaker Jim 
Knorr, Co-Founder/Co-President Danielle Dawson, Secretary Paul Martin, Interim Secretary/Treasurer Milica Zivkovic
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will the registry be useful in identifying those who are 
cruel to animals, but will also provide a resource for law 
enforcement officials.  Representative Santana noted a 
strong correlation between those who abuse animals and 
those who commit violence against persons.   

Co-founders and co-presidents of the Thomas M. 
Cooley Animal Law Society, Renee Edmondson and 
Danielle Dawson-Corteville, drafted the Animal Abuse 
Registry legislation for the Michigan House.  The idea 
behind the registry is that similar to the Sex Offender 
Registry.  The key point of the proposed legislation is 
that anyone who is on the registry cannot buy or adopt 
an animal.  All rescues and animal shelters would have 
access to the registry and would be obligated to check 
the registry prior to releasing an animal to any person.

John P. Goodwin of the Human Society of the Unit-
ed States discussed current policymaking.  Mr. Good-
win was proud to point out that within the past few 
years he has helped make dog fighting a felony in all 50 
states.  He pointed out that making something good out 
of a bad thing is possible.  For instance, publicizing dog 
fighting cruelty helps to bring awareness and knowledge 
to the public.  This was one of the reasons behind the 
HSUS bringing in Michael Vick to create awareness of 
the world of dog fighting.  He noted that Michael Vick 
has been helping the HSUS bring awareness to urban 
youths that dog fighting is illegal and bad.

Mr. Goodwin explained that most people have a 
misconception of the reality of dog fighting.  Most 
think that you need to abuse the dog in order to make 
him/her vicious; this is not true.  Another misunder-
standing is that those unfamiliar with dog fighting think 
that the larger criminal enterprises use small dogs as 
“bait” dogs for the fighting dogs.  This is also untrue.  
The real world of dog fighting requires training the dogs 
extensively and matching them to fight another dog in 
the same weight class.  One example of “dog training 

paraphernalia” includes treadmills; not ordinary tread-
mills used by people and yet based on the same idea.  
The training of the dog on the treadmill builds up his/
her endurance and allows the dog to fight longer.  Mr. 
Goodwin is now working on legislative policy to make 
cock fighting a felony in all 50 states.

  Raj Prasad is an assistant prosecutor for Wayne 
County, Michigan and a founder of the Animal Protec-
tion Unit, who takes on prosecuting animal abuse cases 
for the county.  Mr. Prasad noted how the laws have 
changed, and continue to change for the better.  Mr. 
Prasad is able to prosecute animal abuse cases as felonies 
now instead of misdemeanors.  Mr. Prasad along with 
Assistant Prosecuting Attorney Amy Slameka prosecutes 
cases against those involved with anything related to 
dog fighting.

Certain household items that most people would 
not associate with dog fighting are possible indicators 
of dog fighting.  Mr. Prasad brings awareness to local 
law enforcement so that they can identify dog fighting 
paraphernalia and handle the related evidence prop-
erly.  Mr. Prasad notes that even though the laws have 
changed, imposing stricter penalties on those involved 
with animal fighting, it is by no means the end.  There 
is still a lot of work to be done.

About 45 people attended the Symposium. 

(L-R) Chris Bruno, Danielle Dawson, Speaker Raj Prasad, Renee Edmondson, Speaker John "JP" Goodwin, 
Milica Zovkovic, and Paul Martin

Michigan State Rep. Harvey Santana
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Horse-drawn carriages are an integral part of our 
national heritage.  Horse-drawn wagons brought 

settlers to colonize throughout the country.  Even now, 
we’re still entertained by watching scenes from the 
movie “Oklahoma” with a horse-drawn surrey with the 
fringe on top and by singing the popular holiday song 
“Jingle Bells” that rejoices in the fun of riding “in a one-
horse open sleigh.”  The fact is, riding on a horse-drawn 
carriage, wagon, or sleigh comes with risks and some-
times generates litigation.  

A source of disagreement among courts nationwide 
is whether a state’s equine activity liability law applies 
to carriage activities.  This article addresses some of the 
cases.

As of July 2012, 46 states, including Michigan, have 
enacted some form of an equine activity liability law 
that is designed to, in some way, limit or control certain 
equine-related liabilities.  Michigan’s Equine Activity 
Liability Act is codified at MCL § 691.1661, et seq., and 
generally provides that when an “equine activity partici-
pant” takes part in an “equine activity,” certain immuni-
ties apply if he or she was injured from an “inherent risk 

of equine activity.”  Laws around the country differ but 
many share common characteristics.  

cases holdinG equine liability laws aPPly to 
caRRiaGe PassenGeRs

The first state to address this issue was Colorado 
in Day v. Snowmass Stables, Inc.1 It involved a wagon 
ride involving two horse-drawn wagons.  During the 
ride, a neck yoke ring broke on a horse’s harness, which 
allowed the rear wagon to freely move forward and col-
lide with the team of horses pulling the wagon.  This 
spooked them, and they bolted and collided with the 
plaintiff’s wag on in front.  The plaintiff was thrown 
from the wagon and injured.  In response to the case, 
the defendant stable moved for summary judgment 
based in part on Colorado’s Equine Activity Liability 
Act,2 but the court denied the motion, holding that 
the case could proceed under an exception in the Act 
involving liability for “faulty equipment or tack.”  It 
found that material issues of fact existed as to whether 
the stable knew or should have known that the neck 
yoke ring at issue was “faulty.”

Are Horse-Drawn Carriage Rides an “Equine Activity”? 
By Julie I. Fershtman, Foster Swift Collins & Smith, PC

Editor’s Note: Section member and 2011-2012 President of the State Bar of Michigan Julie Fershtman has written 
another interesting article on liability issues related to equines.  There was a carriage accident in Manhattan in mid-August 
2012 that injured three people (driver and two passengers) – none seriously.  The horse involved broke loose after a car 
accident and is named Oreo.  Oreo was corralled several blocks from the accident.  The accident has re-ignited the debate 
over banning carriage rides in Manhattan.  
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Ohio courts have also examined the issue over the 
years. In McGuire v. Jewett,3 the plaintiff’s family vis-
ited the Vienna Tree Farm to buy a Christmas tree and 
went for a horse-drawn wagon ride on the grounds 
of the farm.  During the ride, however, the driver lost 
control of the horses, and all of the wagon’s occupants 
were thrown off, sustaining injuries.  Raising the Ohio’s 
Equine Activity Immunity Statute’s “faulty tack or 
equipment” exception, the plaintiffs argued that the 
defendant was liable because its wagon lacked a braking 
system.  The court found that although an Ohio motor 
vehicle statute4 required vehicles driven on public roads 
to be equipped with brakes, the defendant’s horse-
drawn wagon merely operated on private property and 
was exempt.  Dismissal was affirmed.

The case of Lawson v. Dutch Heritage Farms,5 also 
from Ohio, involved a few exceptions within Ohio’s 
Equine Activity Immunity Statute.  There, the plaintiff 
was a visitor at Schrock’s Amish Farm, a tourist attrac-
tion in Ohio, and took part in a horse-drawn buggy 
ride.  After the plaintiff boarded the buggy, the horse 
reared and bolted, and the buggy flipped over, causing 
her to become seriously injured.  

As a threshold matter, the plaintiff argued that Ohio’s 
Equine Activity Immunity Statute was inapplicable 
because boarding a buggy as a mere passenger did not 
render her an “equine activity participant.”  The court 
disagreed.  It ruled that Ohio’s equine liability statute 
did apply to the facts of the case and, more specifically, 
that the plaintiff qualified an “equine activity partici-
pant” because “the passive act of traveling as a passenger 
in a horse-drawn conveyance”6 was an “equine activity.”  
The court also held that her injuries resulted from an 
“inherent risk of the equine activity” because the inci-
dent was caused by “[t]he potential of an equine activity 
participant [in this case, the driver] to act in a negligent 
matter . . . including failing to maintain control” and 
the “[t]he propensity of an equine to behave in ways 
that may result in injury.”  Both of these are included 
within the Ohio law’s definitions of “inherent risk of 
equine activity.”

The plaintiff in Lawson also raised a few exceptions 
found within the Ohio equine statute that allegedly 
furnished a basis for liability, including the law’s “faulty 
tack or defective equipment,”7 “failing to make reason-
able and prudent efforts to determine the participant’s 
ability to safely engage in the equine activity,” and “a 
willful or wanton disregard for safety of an equine activ-

ity participant”8 exceptions.  As to the “faulty equip-
ment” claim, the court found that plaintiff failed to 
establish that the defendant knowingly provided faulty 
equipment.  It rejected the plaintiff’s argument that 
Ohio’s Motor Vehicle Code 9 required emergency brakes 
because the horse-drawn buggy merely drove on private 
property as opposed to public roads to which the motor 
vehicle statute applied. Additionally, the court found 
that plaintiff failed to establish that the lack of an emer-
gency brake was a proximate cause of the incident. 

Summary judgment was denied in Lawson, how-
ever, based on evidence the plaintiff presented that the 
horse pulling the buggy at issue had a history of being 
“ill-natured.”10  The Court felt that this, among other 
things, raised genuine issues of fact as to whether the 
defendant, made “reasonable and prudent efforts” to 
determine the plaintiff’s ability to safely engage in the 
activity.  

The Wisconsin case of Kangas v. Perry11  involved the 
plaintiff’s injury while a passenger in a sled  pulled by a 
friend’s Belgian horses.  While the horses were stopped, 
the plaintiff allegedly let go of the back of her seat and 
opened a beer can.  The horses suddenly lurched for-
ward.  The Court held that Wisconsin’s equine immu-
nity statute12 applied and that the sudden movement of 
a horse pulling a sled qualified as an “inherent risk of 
equine activity.”  Dismissal was affirmed. 

Continued on next page 
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cases holdinG that the laws Do Not aPPly to 
caRRiaGe PassenGeRs

The Tennessee case of Friedli v. Kerr, 13  involved 
passengers in a horse-drawn carriage ride through the 
streets of downtown Nashville, Tennessee.  They  were 
injured when the horse pulling their carriage spooked 
and bolted.  The driver lost control of the horses and 
the carriage overturned, causing injuries to the passen-
gers.  The court held that the carriage operator was not 
entitled to the immunities under Tennessee’s Equine 
Activity Liability Act 14 because the law’s immunities 
only applied when “participants” are injured when 
“engaging in an equine activity.”  The court found that 
passengers in the carriage had no active role in control-
ling the horse and did not qualify under the Act as 
“participants.”  It stated:

As we understand the definition of ‘participant,’ 
being a participant requires actually riding on 
the equine or, at least, having some control over 
the equine. Apart from participants who are 
‘upon’ an equine, all the activities included in 
the statutory definition of ‘engages in an equine 
activity’ appear to require some ability to control 
the animal. From a policy perspective, coupling 
proximity and ability to control in the definition 
of ‘engages in an equine activity’ is consistent 
with the principle that it would be unfair to 
truncate negligence claims by persons with no 
ability to protect themselves from injury.”15 

Are Horse-Drawn Carriage Rides ... continued from page 9

The Court reasoned that the driver in Friedli was 
capable of controlling the equine, but the plaintiff, as 
passenger, was not.  Therefore, the law and its immuni-
ties was inapplicable. 

 In similar fashion, the Illinois Court of Appeals in 
Smith v. Lane.16 held that a carriage passenger was not a 
“participant” and, accordingly, that the Illinois Equine 
Activity Act 17 was inapplicable to the case.  There, the 
plaintiff was a passenger in a horse drawn carriage that 
went off the road and overturned, causing injuries.  She 
sued for negligence and strict liability under the Illinois 
Animal Control Act.18  The defendant argued that dis-
missal was appropriate because plaintiff failed to plead 
a cause of action under one of the Act’s exceptions.  
Citing and quoting from Friedli, the Court similarly 
held that the plaintiff, as a carriage passenger, was not a 
“participant” as contemplated under the Act.

how would MichiGan FaRe?
Michigan has not yet weighed in on the issue of 

whether a carriage passenger qualifies as a “participant” 
for purposes of applying our state’s Equine Activity Li-
ability Act.  Michigan’s Act defines “engage in an equine 
activity” as “riding, training, driving, breeding, being a 
passenger upon, or providing or assisting in veterinary 
treatment of an equine, whether mounted or unmount-
ed”19 as well as “visiting, touring, or utilizing an equine 
facility as part of an organized event or activity includ-
ing the breeding of equines, or assisting a participant or 
show management.”  In the opinion of this author, only, 
the more sound view is that horse-drawn vehicle pas-
sengers are subject to the Act not only because the Act’s 
definition of “engage in an equine activity” includes 
“driving” and being a “passenger” with an equine, but 
also due to the inescapable fact that any horse-drawn 
vehicle is pulled by an equine animal that comes with 
“inherent risks.” 

about the authoR
Julie I. Fershtman is a Shareholder with Foster Swift Col-
lins & Smith, PC, in Farmington Hills, Michigan, where 
her practice focuses on commercial litigation, insurance law, 
and equine law.  She is the 2011-2012 President of the 
State Bar of Michigan and a Vice-Chair of the ABA/TIPS 
Animal Law Committee.  She is the author of two books on 
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Equine Law and co-author and co-editor of the ABA book 
Litigating Animal Law Disputes: A Complete Guide for 
Lawers.
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1993).

2 Colo. Rev. Stat. §13-21-119.

3 2005 WL 1810529 (Ohio Ct. App. June 22, 2007)
(unpublished).

4 Id. at 2, citing Ohio Equine Activity Immunity Statute, 
Ohio Rev. Code § 2305.32.1. 

5  Lawson v. Dutch Heritage Farms, 502 F. Supp.2d 698 (N.D. 
Ohio 2007).

6 502 F. Supp.2d at 706,  citing Ohio Rev. Code § 
2305.321(A)(3)(a).

7 Ohio Rev. Code § 2305.321(B)(2)(a).

8 Ohio Rev. Code § 2305.321(B)(2)(b) and (d).

9 Ohio Rev. Code § 4511, et seq.

10 Lawson v. Dutch Heritage Farms, 502 F. Supp.2d at 709.  
The court found that the facts presented left a “question 
whether [defendant] made ‘reasonable and prudent efforts 
to determine the . . . participant’s ability to safely engage 
in the equine activity’ given its state of knowledge of the 
horse’s disposition.”

11 Kangas v. Perry, 620 N.W.2d 429 (Wisc. App. 2000).

12 Wisc. Stat. Anno. § 895.481

13 Friedli v. Kerr, 2001 WL 177184 (Tenn. App. 2001).

14 Tenn.Code Ann. §§ 44-20-101, -105 (1993).

15 Friedli v. Kerr, slip op. at 5.

16 Smith v. Lane, No. 5-03-0404 (Ill. App. 7/13/2005). 

17 Illinois Equine Activity Liability Act, 745 ILCS 47/1, et seq. 

18 Illinois Animal Control Act, 510 ILCS 5/1, et seq.

19 Michigan Equine Activity Liability Act, MCL § 
691.1662(a).

The Bylaws require notification of nominations to Section members 30 days prior to the Annual Meeting.  This 
notification was provided by email on August 21, 2012 by me.  This notice is provided as additional documen-

tation of the nominations.
Three Council members are finishing their first three year terms this year.  They are Bee Friedlander, Margo Miller 

and Allie Phillips.  They have been Section members for many years and have contributed to the Section activities 
immensely.  As a result, the Nominating Committee recommends all continue for another three year term at the end 
of which they will be term limited.

As always, nominations will be taken from the floor at the Annual Meeting.

Respectfully submitted,

Donald Garlit
Nominating Committee Chair
August 2012

Nominating Committee Recommendations for 
Animal Law Section Council for 2012-2013
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In People v Levigne, ___ Mich App ___ (Docket Nos. 
306776, 306777, rel’d 7/3/12), the Court of Appeals 

held that participating in the hunting of a bear out of 
season was not a violation of the Natural Resources and 
Environmental Protection Act.  The decision turned on 
the wording of a DNR order and the applicable statu-
tory language.

MCL 324.40118(3) makes it a misdemeanor to 
“violate[] . . . an order . . . regarding the . . . taking of . 
. . bear. . .”  The DNR’s wildlife management order for 
bear limited the period for “taking a bear with firearms 
. . .” to 9 days in September.  The defendants were two 
hunting guides who participated in an out-of-season 
bear hunt with a Native American man, to whom the 
wildlife management order did not apply.  

MCL 324.43508(1) defines “take” as “. . . catching, 
capturing, killing, or the attempt to engage in such an 
activity” while MCL 324.43505(1) defines “hunt” or 
as “to pursue, capture, shoot, kill, chase, follow, ha-
rass, harm, rob, or trap a wild animal, or to attempt to 
engage in such an activity.”  The district court reasoned 
that the defendants were engaged in “hunting” the bear 
and convicted them under the statute.  The circuit court 
(Judge  Charles W. Johnson, Emmet County) affirmed.

The Court of Appeals (Judges Beckering, Fitzger-
ald and Stephens) reversed.  The panel reasoned that 

MCL 324.43508(1) only prohibits violating the wild-
life management order, and the wildlife management 
order referred only to “taking . . . with firearms,” not 
to “hunting” or “taking” by another method.  Because 
the defendants did not “take” the bear “with firearms,” 
therefore, they did not violate MCL 324.40118(3).  

It is certainly reasonable to conclude that de-
fendants, by pursuing, chasing, following and 
harassing a bear with hunting dogs did com-
mit a taking under the statutory definition of 
that  term.  However, [the wildlife management 
order] does not merely prohibit the taking of 
a bear.  Rather, [it] placed qualifying language 
after the term “taking a bear” in the form of the 
phrase  “with firearms, crossbows, or bow and 
arrow.”  The parties agree that neither of these 
defendants  utilized a firearm, crossbow or bow 
and arrow while assisting [their client]. . . [They] 
were not convicted on a theory of aiding and 
abetting the unlawful taking  of a bear. Indeed, 
the trial court emphasized that whether these 
defendants utilized a gun was irrelevant to its 
determination.  

. . . The statutory provision and the DNR order 
at issue do not prohibit an unarmed individual 
from assisting someone with the lawful taking 
of a bear, nor do they prohibit someone from 
taking a bear without a firearm, crossbow or 
bow and arrow.  Had the legislature or DNR 
intended to prohibit such behavior, the unam-
biguous language of those bodies would exhibit 
that intent. . . [Slip op, p 4.]

The prosecution has the option of applying for leave 
to the Supreme Court. 

Court of Appeals Clarifies Definition 
of Bear Hunting 
Summary by Barbara Goldman

Editor’s Note: Section member Barbara Goldman summarizes a Court of Appeals ruling regarding the statutory definition 
of bear hunting.
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Massachusetts oveRhauls aniMal PRotection 
laws includinG banninG Gas chaMbeR euthanasia 
and endinG bReed sPeciFic laws

Governor Deval Patrick of Massachusetts signed a 
massive revision of the state’s animal control laws on 
August 2, 2012 including allowing pets in domestic vio-
lence protection orders, banning of gas chamber eutha-
nasia, and improving the dangerous dog law to prohibit 
discrimination against any breed. Other changes were 
made in the animal control laws. Issues remain espe-
cially for Massachusetts jurisdictions that have breed 
specific legislation in place. 

Source is Animal Rescue League of Boston at: 
http://home.arlboston.org/2012/08/02/governor-patrick-

signs-animal-control-bill-into-law/

aba house ok’s Resolution uRGinG bReed-
neutRal doG laws

The following is from the American Bar Association’s 
website:

The ABA House of Delegates approved Resolu-
tion 100 in early August 2012, “which calls for 
breed-neutral dangerous dog laws that focus on 
the behavior of the dog owners and their pets.”

“According to the report accompanying the 
resolution, laws that target ‘pit bulls’ are incon-
sistent with due process because it’s difficult to 
determine which dogs fit in the category. And 
even when laws are more specific in their defini-
tions, it’s difficult to judge a dog from its ap-
pearance.”

Source is ABA at: 
http://www.abajournal.com/news/article/pit_bull_bias_

aba_house_oks_resolution_urging_breed-neutral_dog_
laws/

new JeRsey suPReMe couRt baRs distRess claiMs 
in deaths oF Pets

As reported by The New York Times, the New Jersey 
Supreme Court ruled in early August 2012 that emo-

tional distress claims resulting from the death of a pet 
are barred in the state.  The plaintiff’s dog had been 
killed by a neighbor’s dog.

Note: This has similarities to the ruling in the Michi-
gan case of Koester v. VCA Animal Hosp., 624 N.W.2d 
209 (Mich. App., 2000); lv. app. den. 631 N.W. 2d 339 
(Mich. 2001).

Source is The New York Times:
http://www.nytimes.com/2012/08/02/nyregion/new-

jersey-supreme-court-bars-claims-of-distress-in-pet-deaths.
html 

Recent News of Animals and the Law

SBM Launches New Mentoring Center 

The State Bar of Michigan has launched a new 
Mentoring Center. The new web-based service is 
designed to match veteran attorneys with newer 
attorneys who have similar interests and backgrounds. 
The veteran attorneys will be called on to provide 
advice and counsel on everything from filing a brief to 
preparing for closing arguments.

To register, users sign in and create a profile consisting 
of information about their location, practice area, 
and interests. Once complete, the system generates 
a list of potential mentors/protégés who have the 
most similar answers. Then it's up to the mentor or 
protégé to reach out to a potential match and start a 
conversation. 

"Our hope is that the mentoring relationships created 
through the new Mentoring Center provide seasoned 
lawyers an opportunity to give back by helping 
newer lawyers improve their skills and serve their 
clients better,” said SBM President Julie Fershtman. 
“Ultimately, it is the public that benefits." 
 
Signing up for membership takes no more than five 
minutes. Once registered, it's completely up to the 
parties to determine the scope of their relationship. 
Users can dedicate as much or as little time as they 
are able. 
                                                     
Lawyers who are interested in taking advantage of this 
new service can register by visiting SBM Mentoring 
Center at http://mentorboard.jobtarget.com/sbm.
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Treasurer’s Report– July 31, 2012 
(First 10 Months of Fiscal Year)

This is a summary of the Animal Law Section’s financial status as of 31 July 2012, 
ten months into our current fiscal year. The purpose of this summary is to assure 

the members that the Animal Law Section is operating with an eye towards maintain-
ing a sound financial status, and that your Section dues are being spent responsibly 
and for productive, legitimate purposes.  As you will see below, we appear to be ac-
complishing those goals.

At the time of publication of our last Newsletter, Section membership was 183, a 
number representing a 5% increase over last year’s membership.  In the intervening 
months, three new memberships have been added.

 Expenses for the previous three months of Section operation included $120.00 for 
Listserv operation, $72.60 for teleconference services, and $813.83 for the publication 
of the last Newsletter.  Expenses year-to-date total $2,755.92 and revenues have been 
$4,470.00, resulting in a total fund balance of $14,144.82.  This is a net fund balance 
increase for the year of $1,714.08.  

Please keep in mind that we still are set to incur publication cost for this edition of 
the Newsletter, and for our annual symposium, which will be held in October of this 
year, instead of in the spring, so our “increase” is really just a shift in the timing of a 
customary expense.  None the less, we appear to be on a strong and solid footing!

Respectfully submitted,

Brandon Scott
Treasurer
August 2012

Useful Animal Law Legal Resources 
• MSU Animal Legal & Historical Center: http://www.animallaw.info/
• Animal Legal Defense Fund: http://www.aldf.org/content/index.php?pid=63 
• Michigan Legislature Bill and MCL Search:                                                                                                                                          

http://www.legislature.mi.gov/ 
• HumaneSpot.org: http://www.humanespot.org/ 
• Georgetown Law Library—International & Foreign Animal Law Research Guide:                                                    

http://www.ll.georgetown.edu/intl/guides/InternationalAnimalLaw.cfm 
• Lewis & Clark Law School Amimal Law Review: http://www.lclark.edu/law/law_reviews/animal_law_review/ 
• National Animal Law Competitions: http://www.lclark.edu/law/centers/animal_law_studies/events/national_

animal_law_competition/archive/  
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DeVos Place, Grand Rapids     September 19-21

STATE BAR OF MICHIGAN

ANNUAL MEETING
ICLE SOLO & SMALL FIRM 
INSTITUTE

Annual Animal Law Section Meeting
Friday, September 21, 2012
1:30 – 3:30 PM

Registration is encouraged to allow proper facilities planning.
Register at http://www.michbar.org/annualmeeting.cfm.





Upcoming Events

September 19-21, 2012
State Bar of Michigan Annual Meeting
DeVos Place
Grand Rapids

Friday, September 21, 2012
1:30 – 3:30 PM
Annual Animal Law Section Meeting
Grand Rapids during SBM Annual Meeting

Friday, October 19, 2012
Animal Law Section Symposium 
Lansing at Cooley Law School 
(more details to follow as they are finalized) 
Tentative time is 11 AM to 4:30 PM

Visit our Website: http://www.michbar.org/animal/

Animal Legal Lifeline 
Toll-free Number for Referrals:

(866) 211-6257


