
Spring 2001

Animal Law Section
STATE BAR OF MICHIGAN

Words from the
News Room

I was asked to speak about my interest in animal law
issues which partially stems from being raised near farming
areas around Kalamazoo as a young person and being intro-
duced by my parents to the joy of wildlife appreciation. We
lived near a small pond and stream that provided lots of enter-
tainment and introduction to all sorts of creatures that seemed
to exist quite happily without interference from humans.

My adult interest in animal issues is somewhat general since
I have no formal education or training in animal matters. My
family has always enjoyed having companion animals, includ-
ing the typical tame menagerie of cats, dogs and horses. Our
family moved to a farm near Nunica, Michigan in 1985 to be
able to accommodate many of the horse hobbies of my wife
and daughter. The farm gradually became a wildlife refuge
when we declared that there would no longer be any hunting on
our property. We also became involved in a few animal cruelty
cases where nearby farms had starvation of animals which
required intervention. As an attorney I was generally aware of
animal cruelty laws, but did not realize that most law enforce-
ment officials placed a very low priority on the enforcement of
laws that were difficult to have successful result in protecting
the animal.

Which brings me to my developing interest in animals.
They need an advocate. We can be an advocate for  Prof.
Favre, a member of the Section, is also on the board of the
Animal Legal Defense Fund and has long-standing interest in
animal law issues. Prof. Favre is designing a Web site, to be
accessible via the Internet, which would maintain a database
of laws and case citations on animal issues with introductory
descriptions.

He would like the ALS Section to establish a committee,
which would review new legislation and cases, then prepare
headnotes for them. If the Section is interested in participat-
ing, we need to recruit a chairperson and several members,

ALS Newsletter Co-Editors

Sharon Noll Smith & Deb Ness

We are happy to have teamed up, as ALS Newsletter co-
editors, to give you the first of many Newsletters to come.
Our plan is to have the next Newsletter out to you August.
We are eager to hear from you so let us know if you wish to
contribute an article or provide suggestions.

NEWS UPDATE

The ALS is considering the idea of offering a one-day
symposium for Michigan attorneys, on animal law. Possible
topics include estate planning; measurement of damages in
tort cases; the legal status of animals; and the relationship
between cruelty to
animals and child
abuse. The program is
tentatively scheduled
for March of 2002 at
Detroit College of
Law in Lansing.

The Section
Council of the ALS
will hold its second Of-
ficers� Retreat on Fri-
day, Saturday and Sun-
day May 18, 19, 20,
2001 at the
Khardomah Lodge in
Grand Haven, Michi-
gan. The Lodge offers a quiet, turn-of-the-last-century atmo-
sphere and a scenic location near the Lake Michigan shore.
Next year, we hope to be able to welcome all interested Sec-
tion members to the retreat.

Tom Boven and past Chair, Wanda Nash met recently
with Prof. David Favre of the MSU Detroit College of Law
in Lansing.

continued on page 3

Words from the Chair,
Tom Boven
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A recent decision from the Kentucky Court of Appeals bucks
the trend of recent decisions by permitting the plaintiff to collect
damages beyond their retail value for the death of her pet horses.
In Burgess v Taylor, ___ SW3d ___ (Ky App, 2001) (2001 WL
236172), the plaintiff, Judy Taylor, owned and dearly loved two
Appaloosa horses, named �Poco� and �P.J.� When she became
unable to care for them herself, she looked for someone with a
farm who would take them in, �in exchange for the enjoyment of
having them,� a transaction that was common in the horse world.

The defendants, Lisa and Jeff Burgess, agreed to take the
horses. Unbeknownst to Taylor, however, the Burgesses had no
intention of keeping the horses and promptly sold them to a slaugh-
terhouse for $1,000. With the help of a friend, they lied to Taylor
and kept her from finding out what had happened for over a
month, until long after �Poco� and �P.J.� had been slaughtered.

When Taylor learned that the horses were dead, she �broke
down� and suffered both physical injuries and emotional distress.
Taylor sued the Burgesses and others, alleging breach of con-
tract and intentional infliction of emotional distress, and seeking
compensatory and punitive damages. The other defendants were
dismissed for procedural reasons but the case went to trial against
the Burgesses. Taylor was awarded $1,000 for the value of the
horses, $50,000 in compensatory damages for �outrageous con-
duct� and $75,000 in punitive damages. The defendants appealed.

The Kentucky Court of Appeals affirmed. First, it agreed
that Taylor had presented sufficient evidence of �extreme and
outrageous� conduct and her resulting damages. It also, how-
ever, affirmed the amount of the award, rejecting the defendants�
contention that Taylor was entitled only to the fair market value
of the lost animals. There are no cases in Kentucky holding that
a finding of intentional infliction of emotional distress or punitive
damages is precluded simply because the facts giving rise to the
claim involve an animal. Indeed, we conclude that the second
element in application of the tort of the intentional infliction of
emotional distress depends on the facts of the case as to the
offender�s conduct and not to the subject of said conduct. [2001
WL 236172 *4. Note, however, that as reported, the opinion is
designated �not final.�].

Kentucky Permits Damages
for Destruction of

Companion Animals
By Barbara H. Goldman

continued on page 3
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Words from the Chair
continued from page 1

The court also affirmed the punitive damages award. Al-
though the Burgess decision is encouraging, practitioners should
keep several points in mind. First, the tort in Burgess was inten-
tional infliction of emotional distress, not negligence as in vet-
erinary malpractice or the accidental death of a pet. The court�s
opinion does not indicate whether it would apply the same rule
in a different setting. Second, there are contradictory decisions
in Michigan about intentional infliction of emotional distress;
although numerous Court of Appeals cases recognize the tort,
the Supreme Court claims it has not decided yet whether Michi-
gan allows such claims. Finally, Michigan does not permit �pu-
nitive� damages, although we allow the equivalent by calling
them �exemplary� damages. Nonetheless, animal lovers should
be heartened by the Kentucky decision.

Kentucky Permits Damages for Destruction of
Companion Animals
continued from page 2

This winter
saw a resump-
tion of lethal
methods to thin

deer population at
three Detroit area

Metroparks, bringing the
2 year total to 647
killed since the Huron

Clinton Metropark Authority (HCMA) adopted a
deer management plan in 1999. Public pressure did result in
the elimination of bow hunting during 2000-2001 season.

The Metroparks Deer Preservation Council , a grassroots
organization formed in response to the HCMA�s plan remains
active in developing a non-lethal methods to control deer popu-
lation in urban/suburban areas. HCMA officials have autho-
rized the Deer Preservation Council to develop a non-lethal
management plan for Lake Erie Metropark.

Update on Metropark Deer

This park is home to 20-30 white tail deer and many ducks,
geese and swans. Deer Preservation Council members are
working with both the HCMA and the DNR. The latter�s
approval is necessary should the proposal include any inva-
sive deer control methods such as surgical sterilization or
immuno-contraception.

The Deer Preservation Council has been assisted by rep-
resentatives of the Humane Society of the United States and
is consulting with Elizabeth Frank, a curator with the Milwau-
kee County Zoo, who has used surgical sterilization techniques
successfully in populations of free-ranging white tail deer.

The Metropolitan Deer Preservation Council can be con-
tacted at P.O. Box 204, Milford, MI 48381.

By Beatrice M. Friedlander

who would assume assignments in various areas. These might
include cruelty laws and cases; damages; public health and
agricultural issues; and management of natural resources.
Prof. Favre would like to have the Web page up and running
by September 2001. The Section Council will discuss the
project at its May Retreat, but anyone interested in partici-
pating should contact Tom at 616-842-3030 ext. 333 or
tboven@scholtenfant.com.

Coordinating animal oriented programs and legislation and
helping in court cases to further the needs and interest of
animals.



4

The Animal Law Section of the State Bar of Michigan

Courage to take a Stand for Brandi
By Deborah Ness

�He who is cruel to animals, becomes hard also in his dealings with men.
We can judge the heart of a man by his treatment of animals.�

�Emmanuel Kant

At the Annual State Bar of Michigan Meeting, on
September 21, 2000, the former Animal Law Section
(ALS) Chairperson, Cathy Wolfe, presented Wayne

County Circuit Court Judge Kaye Tertzag with the first Brandi
Award ever given by the ALS. It was a heart-warming
experience to watch Judge Tertzag receive the Brandi Award.
If it had not been for Judge Tertzag�s courageous stand, in
Murray v. Bill Wells Kennels, Ltd., rejecting the 200 year
old case law treating animals as chattel, there would be no
reason for a Brandi award to be given. Judge Tertzag said
that he wanted a chance to make things right after being in
private practice and not confronting the outdated animal law.
When he encountered opportunities to do so, he stated that,
with the Brandi case, he had been given another chance to do
what is right for the welfare of animals.

The Brandi case is about a wonderful, little dog who died
painfully and unnecessarily at a dog kennel because of the
kennel owner�s negligence. Leah Murray, the owner of the
dog named Brandi, loved her dog very much and considered
her pet a real member of the family. Leah rarely went on
vacation without Brandi, and when she did, she was very se-
lective about where she left Brandi. The last time she left
Brandi, she carefully chose a kennel that appeared capable of
treating Brandi�s diabetes by administering her insulin injec-
tions. Despite assurances by the kennel owner that Brandi
would be given daily injections, she received none.

Upon Leah�s return home, she found Brandi lying in her
cage, barely alive. Leah said �the first thing I said to Brandi
was �Punkin, it�s mom.� She lifted up her little head as if to
say, �It�s you, Mom. You came back for me.� Leah rushed
Brandi to a veterinarian, however, it was too late. Brandi died
in Leah�s arms as she held Brandi in the veterinarian�s office.
Leah explained that she believed Brandi kept herself alive
just long enough to be with Leah one last time.

Leah explained, to her attorney friend, Steven Wilen, the
circumstances surrounding Brandi�s death and the tremen-
dous grief Leah was experiencing over her loss of Brandi.

Being a pet owner himself, Steven could understand Leah�s
feelings of loss over the death of her dog, therefore, he bravely
agreed to take the case. It took great courage for Steven
Wilen to bring Brandi�s case into the court system to demand
emotional distress damages, because Michigan law does not
provide for such damages for the killing of an animal.

 Judge Tertzag said in his opinion in the Brandi case that
�the relationship existing between a pet and its owner is spe-
cial, unique and far different than the relationship (if that is
what you want to call it) which an individual might have with

inanimate objects
like a piece of furni-
ture, a car, or other
types of personal
property.� He fur-
ther stated that �you
do not have to be a
pet lover to appreci-
ate that there is re-
ally something spe-
cial about the way
humans deal with
and react to their pet
animals.� Judge
Tertzag is so right.
Thank heavens for
the courage of
people like Judge
Tertzag, Steven
Wilen and Leah
Murray for taking a
stand for all animals
and pets, like Brandi.

The Brandi Award will be given every year, in Brandi�s honor,
in recognition of individuals who make outstanding contribu-
tions to animal law.
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An issue of great interest to many members of the Ani-
mal Law Section�the damages that available for the death
of a pet�was recently argued in front of the Michigan Court
of Appeals.

Birmingham at-
torney Steven Wilen
represents John
Koester, whose La-
brador retriever,
�Chuck,� died in
1998, after being
treated at the VCA
Animal Hospital.  A
necropsy showed
that the dog suffo-
cated from a tight
bandage around his
neck.  Koester sued
in Wayne Count Cir-
cuit Court, where he
asked for damages
for emotional distress
and the loss of
Chuck�s society and
companionship.  Judge Marianne O. Battani agreed with the
defendant�s argument that Michigan does not recognize these
damages for the loss of a pet and dismissed the case.   Koester
appealed.

The Animal Law Section filed an amicus brief in the Court
of Appeals and several members attended the oral argument
in front of Judges Mark J. Cavanagh, Michael J. Talbot and

Koester Case Argued in Court of Appeals

Steve Wilen and client John Koester at the Court of Appeals
in Detroit, November 16, 2000.

Patrick M. Meter.  Wilen argued that the death of a compan-
ion animal should be analogized to the loss of any other com-
panion, not to the destruction of property.  The view that a

dog is a chattel, whose
worth it measured
purely in terms of mar-
ket value, is archaic, he
suggested, and it is time
for a change.  He
stressed, however, the
he was not seeking to
alter the legal status of
companion animals, that
is, to give them stand-
ing to sue.  Rather, he
emphasized, the focus
should be on the loss
suffered by the human
plaintiff.

The panel was sym-
pathetic, but questioned
whether the court was
the proper forum for
resolution of the issue.

Both Judges Cavanagh and Talbot seemed to agree with the
defendant�s argument that the matter belonged in the Legisla-
ture, rather than the Court of Appeals.

An opinion could be issued as soon as January, although
spring 2001 is a more likely date.  Whether Steve wins or
loses, he will be a winner in the eyes of animal lovers for
havig taken the case.

Welcome to our home

Visit www.michbar.org
for Section news, bylaws, past

newsletters.

By Barbara H. Goldman
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In December, Judge David Breck told me that his loyal
Courthouse cat is named �Spooky�. Since Spooky did not look
�Spooky� and I did not feel like a �scaredy-cat� around Spooky,
I wondered about the appropriateness of Spooky�s name. I
was told that Spooky was born on Halloween night, therefore,
he was named for his special day. Spooky is extremely charm-
ing, like his owner, and I heard that Spooky put attorneys at
ease when they visited the Judge in Chambers. Indeed, it had
been rumored that Spooky�s �feline facilitation� was very ef-
fective in assissting with the settlement process. I am sure
that Judge Breck and Spooky are greatly missed since their
retirement from the Oakland County Circuit Court.

In 1992, Stephanie, Judge Gene Schnelz� granddaughter,
brought Scotty home to the Judge and, since that time, the
Judge and Scotty have been great friends.

Oakland County Circuit Court Judge, Gene Schnelz, talked
with me in December about his cat Scotty, who lives at the
Courthouse, in the Judge�s chambers. My visit with Judge
Schnelz was great, however, I was unable to also visit with
Scotty who was ill and at home with Mrs. Schnelz.

Judge Schnelz told me that Scotty started going to work
with him and staying in his chambers on the Fridays that he,
Mrs. Schnelz, and Scotty left for their cottage, after work. As
it turned out, Scotty liked being in chambers where he could
keep Judge Schnelz company and visit with attorneys. Now,
Scotty usually lives at home on the week-ends and at the
Courthouse during the work week.

Judge David Breck and Spooky
By Deborah Ness

Judge Gene Schnelz and Scotty

The Judge and Scotty, taking a �cat� nap,
after their busy day at work.

By Deborah Ness

�There are two means of refuge from the miseries of life:
music and cats.�

�Albert Schweitzer (1875 - 1965)



7

The Animal Law Section of the State Bar of Michigan

Mary Lou Randour, Ph.D., Director of Programs for
PSYeta (Psychologists for the Ethical Treatment of Animals)
was the speaker the Section�s Annual Meeting in September
2000. Dr. Randour spoke on the link between animal abuse
and other violent crimes, which is the subject of a project
jointly sponsored by PSYeta and the Doris Day Animal Foun-
dation. Dr. Randour consults with judges and prosecutors to
enlighten and sensitize them to this connection.

Dr. Randour�s most recent book is Animal Grace, New
World Library, 2000. This thoughtful book is an exploration of
her journey toward understanding the importance of animals
in order to give broader meaning to her work in alleviating
their suffering. In fact, Randour credits her own spiritual awak-
ening to this work with animals.

The bases of building a spiritual relationship with animals
are the concepts of awareness and compassion. Awareness
is the ability to see commonplace things in a new light. As an
example, Randour cites the practice (now ended) of releasing
doves during Olympic ceremonies. Most people view this as
a dramatic and moving symbol of peace. However, she asks
us to adopt the doves� point of view, which is entirely differ-
ent: the birds are frightened, confused and disoriented after
being contained and suddenly released into the midst of thou-
sands of people and bright lights. This increased awareness
of animals and their needs, in Randour�s view, must be ac-
companied by compassionate action.

Randour is conversant with the major religious traditions
and draws on this knowledge to support a nonviolent � even
spiritual � relationship with animals. From the Buddhist con-

cept of the �web of existence� encompassing all living beings,
to the concept of �ahimsa� or harmlessness to all living
things�an ancient doctrine most notably represented in the
modern Jain religion�she constructs a system in which car-
ing for animals confers a state of �grace� on the caregiver.

Randour believes that all animals have souls and spiritual
lives. She draws on theologians and thinkers in the Judeo-
Christian tradition as well as those of the Eastern and Native
American religions to support her position.

Perhaps the most controversial part of the book is her
discussion of Spirit Animals who come to accompany a dying
animal in the transition from life to death. The concept is found
in certain ancient cultures. Randour, however, cites an ex-
ample of a spirit dog appearing to two modern American
women at the end of their beloved dog�s life.

Animal Grace gives readers pause to reflect on the mean-
ing of animals in our lives. It is a very personal book, and as
such not written in a scholarly style. Nonetheless the book
provides an opportunity to put our relationships and work with
animals into a larger context and provides a framework to
analyze their importance.

The following quote, at page 144, is a good summation of
Randour�s thesis: �The more we learn about the intelligence
and emotional lives of nonhuman animals, the more we real-
ize that differences between us and other species are more
continuous that categorical; we are different by degree not
kind�As we appreciate the richness of their lives, much of
their �otherness� fades.�

By Dr. Mary Lou Randour, 2000 Animal Law Section Annual Meeting Speaker

Animal Grace
(Entering A Spiritual Relationship With Our Fellow Creatures)

Book Review
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Letters, Articles, Etc. for Future Newsletters are Welcome

Please make submissions to the editor in (PC) MSWord or (PC) WordPerfect,
ASCII Text format�kindly include hardocpy printout.

Contact the Editor for Deadline Dates
ATTN: Sharon Noll Smith, Esq., Co-Editor, Animal Law Section Newsletter

50700 Telegraph Road, Suite 4646
Bingham Farms, MI 48025
Telephone: (248) 594-6686

or Deborah Ness at dness7@aol.com

Grant Money Available
Attorneys for Animals (AfA),. a 501(c)(3) organization, has grants available of up to $1,000 to any attorney pursuing
an animal-protection case in Michigan. The grant may not be used for attorney fees, but may be used to defray costs
such as filing fees, depositions, transcripts, records-requests, motion fees, etc. Interested attorneys should contact Beatrice
Friedlander at (734) 483-4612.

�Everyone wants to understand painting.
Why is there no attempt to understand the song of the birds?�

�Pablo Picasso


