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LETTER FROM THE CHAIR
by: Bonnie Y. Sawusch

Chief Justice Earl Warren once said “It is the spirit and not the form of law 
that keeps justice alive.” As litigation attorneys, our role is one of persuasion. 
More important, however, is our obligation to advocate for improvement in 
the legal system. Whether it is arguing for modifi cations in the law, altering 
our own practice, or providing legal access to those who would otherwise 
be denied, as attorneys, each of us is in the unique position of having the 
knowledge and power to affect change in our legal system. The goal of 
the Litigation Section Council is to provide its members with the tools and 
avenues to do just that in 2010. 

The Litigation Section, under the direction of Mike Cooney’s Programs 
Committee, has joined with ICLE to sponsor several exceptional programs this 
year with outstanding national speakers. On March 9, 2010, the “Masters 
in Litigation Series” will offer “The Cybersleuth’s Guide to the Internet: Super 
Search Engine Strategies, Social Network & Other Investigative Research 
and Tech Tips.” Featured speakers Carole Levitt and Mark Rosch will provide 
attendees with a copy of their most recent book, “The Cybersleuth’s Guide 
to the Internet.” 

Mark your calendars for the Litigation Section’s Annual Summer Conference 
to be held at The Homestead in Glen Arbor on July 30-31, 2010. Following 
a Friday evening social gathering at the top of the mountain, Saturday’s 
featured speaker is James W. McElhaney. Attorney McElhaney is one of the 
most widely read authors on trial techniques in the country with his award-
winning “Litigation” column in the ABA Journal. “A Day in Discovery with Jim 
McElhaney” promises to be one of best and most entertaining conferences 
offered to Michigan trial attorneys this year. 

The Legislative and Rules Committee, co-chaired by Dan McGlynn and 
Mike Donnelly, is focusing its attention on a house bill that was introduced 
in October 2009 that would implement a sales tax on legal services. See 
HB 5527-5529. The main bill, HB 5527, provides for a sales tax on all 
services except services provided to a business entity, by a physician, by a 
nonprofi t or are educational. HB 5528 provides for how the money will be 
allocated and HB 5529 repeals the Michigan Business Tax Surcharges. The 
Committee will be working with the State Bar of Michigan in support of its 
position opposing to the bill. 

All of us have felt the impact of Michigan’s economy. Those without suffi cient 
resources to fall back on are in need of legal services they often times cannot 
afford. The Litigation Section was proud to make a donation in the amount 
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of $10,000 to the Access to Justice Fund endowment 
to generate ongoing and sustainable revenue into the 
future to support civil legal aid to the poor throughout 
Michigan. Under the direction of attorney Tom 
Cavalier, the Section’s new Public Service Committee is 
exploring other opportunities for the Litigation Section 
to improve access to legal services needed by the 
residents of our state. The Committee invites Section 
members to contact them to become involved in this 
much needed venture. A donation was also made to 
the Michigan Center for Civic Education’s High School 
Mock Trial Tournament.

Dari Bargy heads the Litigation Section Publications 
Committee. Those interested in submitting a litigation 
related article to the Committee for publication 
consideration should do so by March 15, 2010. 

In addition to producing the Section’s Newsletter, 
the Committee is exploring how to expand its 
communication with our membership through its 
website page on the State Bar of Michigan’s website 
and e-newsletters. 

Each of us knows more than we think we do, just as 
we know less about what we want to know. (Oscar 
Wild) As we move forward into 2010, the Litigation 
Section Council invites your input and involvement in 
our continuing efforts to improve the practice of law in 
Michigan. 

Sincerely, 

Bonnie Y. Sawusch
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DAMAGES RECOVERABLE FOR 
BREACH OF VEHICLE WARRANTY 

THE MICHIGAN SUPREME COURT SPEAKS
by: Daniel K. Beitz* 

*  Daniel K. Beitz is a 1992 graduate of the University of Michigan Law School.  He specializes in commercial 
litigation, often representing vehicle manufacturers and warranty service contract providers in Lemon Law and 
breach of warranty cases.  He is comfortable before juries, arbitrators, and appellate panels.  He is an associate 
at Wienner & Gould P.C. in Rochester, Michigan.

I have defended manufacturers and warranty service 
providers in hundreds of vehicle warranty and Lemon 
Law cases. Although reaching amicable settlements 
can be challenging, counsel on both sides of the table 
can usually agree on what remedies are available to 
an aggrieved vehicle owner. However, last fall the 
Michigan Supreme Court handed down a one-page 
decision that is sure to create challenges for warranty 
litigators in the trial courts. Davis v Forest River, 774 
NW 2d 327 (2009). Understanding the signifi cance 
of Davis requires some preliminary explanation of 
vehicle warranty law.

When you bought your vehicle, you received a 
warranty booklet in the glove compartment, which you 
should have read but probably did not. This is called 
your express warranty. Modern express warranties are 
not performance guarantees; they do not guarantee 
that your vehicle will perform to manufacturer’s 
specifi cations. Instead, nearly all express warranties 
promise that the manufacturer will pay for repairs 
for a certain number of miles or until the expiration 
of a period of time, whichever occurs fi rst. The three-
year 36,000-mile warranty is typical. Most express 
warranties provide that the manufacturer will repair or 
replace components that fail due to defective parts or 
workmanship.

The other type of warranty you may get with your 
vehicle is the implied warranty of merchantability. 
Unless conspicuously disclaimed, a warranty that 
the vehicle is merchantable is implied in the sales 
contract.1 A warranty of merchantability warrants that 
your vehicle is fi t for the ordinary purposes for which 
it is used. In other words, your vehicle is of average 
quality within the industry.2 

There are two primary approaches to recovery for 
breach of warranty. Plaintiffs prefer to seek recovery 
under the New Motor Vehicle Warranties Act, known 
as the “Lemon Law.” MCL 257.1401 et. seq. The 
Lemon Law provides for the repurchase or replacement 
of a new motor vehicle by the manufacturer if the 
vehicle has been subjected to a “reasonable number 
of repairs.”3 However, the Lemon Law applies only to 
defects reported to the manufacturer or its authorized 
dealership no later than one year from the date of 
delivery to the original consumer.4 Consequently, 
mechanical problems presented for repair after one 
year of ownership are commonly litigated under the 
UCC’s warranty provisions. Moreover, the Lemon Law 
only applies to passenger vehicles, excluding many 
trucks and recreational vehicles.5 Owners of non-
passenger vehicles must also pursue their claims under 
the UCC, no matter when the alleged defect was fi rst 
reported.

Where the Lemon Law is inapplicable, breach of 
express and/or implied warranty under the Michigan 
UCC becomes the headline claim. Unlike the Lemon 
Law, the UCC has no provision specifi cally requiring 
a manufacturer to repurchase or replace a defective 
vehicle. The measure of damages for breach of 
warranty is the difference at the time and place of 
acceptance between the value of the goods accepted 
and the value that they would have had if they had 
been as warranted, unless special circumstances show 
proximate damages of a different amount.6 Prior to 
Davis, the law presumed that the purchaser would retain 
title to the vehicle when damages were calculated.7 In 
practice, consumers were rarely awarded the right to 
relinquish the title and a full refund. Depreciation of the 
vehicle caused by the alleged defect was considered 
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the reasonable measure of damages in a breach of 
warranty action.8 

The Davis court relied upon the “special circumstances” 
exception in Section 2-714 to hold that the repair history 
of the recreational vehicle at issue was suffi ciently 
severe to justify the relinquishing of the title and the 
refund of the purchase price. The vehicle had been out 
of service for 219 days during its fi rst year. Moreover, 
the warranty contained a provision requiring repairs to 
be conducted in a reasonable time, not to exceed 60 
days. The court determined that the Plaintiff could not 
be fairly compensated by an award based upon his 
economic losses and the post-repair depreciated value 
of the vehicle.

Defense counsel will continue to argue in most cases 
that a cash settlement covering the depreciation of the 
vehicle and the buyer’s economic loss is adequate 
compensation for breach of express or implied 
warranty. After all, the purpose of a warranty is to 
assure the buyer that the vehicle will be repaired. I have 
never seen a vehicle warranty wherein a manufacturer 
agreed to take back the vehicle if repairs are delayed. 
Moreover, the extensive repair history presented in 
Davis is the exception.

On the other hand, Plaintiff’s counsel will contend in 
cases with a substantial repair history that repurchase 
is the only means of adequately restoring the Plaintiff to 
his/her pre-purchase economic position. As evidence 
supporting a claim for repurchase, counsel will proffer 

the owner’s economic losses, frustrated expectations, 
and potential safety implications.

Consequently, determining when “special circumstances” 
merit a repurchase promises to be a hotly contested 
factual question. Strictly speaking, the law is 
unchanged, as the special circumstances doctrine has 
been in Section 2-714 for decades. But after Davis, 
vehicle owners without a Lemon Law claim have formal 
authority to seek the remedy of re-purchase under the 
UCC. To obtain this remedy, Plaintiffs have the burden 
to establish a repair history that is suffi ciently severe to 
constitute special circumstances.

ENDNOTES

1. MCL 440.2314. 

2.  Guaranteed Constr. Co. v. Gold Bond Products, 
153 Mich. App. 385 (1986).

3. MCL 257.1403(1). 

4. MCL 257.1402(2). 

5. MCL 257.1401(F). 

6.  MCL 440.2714. 

7.  Murphy v. Mallard Coach Co., 179 A.D. 2d 187 
(N.Y. App. Div., 1992).   

8.  Leavitt v. Monaco Coach Corp., 241 Mich. App 
288, 298-99 (2000).
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DECEMBER 2009 AMENDMENTS 
TO FEDERAL CIVIL RULES

by: Mark W. McInerney and Thaddeus E. Morgan* 

Absent unanticipated action by Congress, amendments 
to the Federal Rules of Civil Procedure and Federal 
Rules of Appellate Procedure will take effect 
December 1, 2009. Perhaps the most signifi cant 
amendments are to the times for taking particular 
actions and the means of calculating time—changes 
that should simplify the calculation for all (and 
particularly for Michigan practitioners, since federal 
procedure will now largely parallel Michigan’s). This 
article summarizes the 2009 amendments. 

TIMING AMENDMENTS 

The most important changes are to Civil Procedure 
Rule 6 and Appellate Procedure Rule 26, for which an 
unnecessarily complicated and frequently inconsistent 
method of calculating time has been removed in favor 
of a much simpler system. Currently, periods of less 
than 11 days are calculated excluding intervening 
weekends and holidays, while periods of 11 days 
or more are calculated counting all intervening days. 
Effectively, most 10-day periods are really 14 days, 
excluding two intervening sets of weekend days, or 
even 15 days when a holiday also occurs. 

Civil Rule 6 and Appellate Rule 26 now adopt what 
is being called a “days are days” approach, under 
which all days are counted at all times. As when 
currently calculating days, the day triggering the 
count is excluded and the last day of the period is 
included unless it is a weekend or holiday, in which 
case the next non-weekend or holiday is the deadline. 
(Interestingly, this rule is maintained even though 
electronic fi ling ordinarily makes it possible to fi le on a 
weekend or holiday.) Civil Rule 6 and Appellate Rule 

26 will now also include a method for counting hours; 
although no periods of the federal rules are expressed 
in hours, some orders or statutes impose deadlines 
expressed that way. As with days, “hours are hours,” 
i.e., all are counted. Finally, Civil Rule 6 and Appellate 
Rule 26 clarify that, for electronic fi ling, the deadline is 
midnight in the court’s time zone. In addition, when the 
clerk’s offi ce is “in accessible”—a term unfortunately 
not defi ned—for fi ling on the deadline, the deadline is 
extended until the next accessible date. 

To compensate for periods that would be shortened 
by the “days are days” approach, the amended rules 
revise and extend a number of deadlines, with most 
due dates now expressed in multiples of seven (as has 
been done in Michigan for a number of years). The 
following periods are revised: 

•  Time extended from 20 to 21 days: Filing a 
responsive pleading, answer to a counterclaim or 
a crossclaim, or a reply to an answer [Rule 12(a)
(1)(A), (B) and (C)]; fi ling a motion to strike [12(f)
(2)]; amending as a matter of course [15(a)(1)(B)]; 
petition for deposition to perpetuate testimony [27(a)
(2)]; objecting to or moving to adopt or modify 
Master’s report [53(f)(2)]; answer to complaint to 
condemn property by eminent domain [71.1(d)(2)
(A)(v) and 71(e)(2)]; alternative period to answer 
after removal [81(c)(2)(A) and (B)]. 

•  Time extended from 10 to 14 days: Minimum 
time before hearing for fi ling a motion (formerly 5 
days) [6(c)(1)]; time to answer if motion for more 
defi nite statement denied, or to answer a more 
defi nite statement [12(a)(4)(A) and (B)]; time to 

*  Mark W. McInerney of Clark Hill PLC, Detroit, and Thaddeus E. Morgan of Fraser, Trebilcock, Davis & Dunlap 
PC, Lansing, are members of the State Bar of Michigan Standing Committee on United States Courts. Among the 
committee’s missions are to study, recommend, and report on changes in the rules, practices, and procedures in 
the federal courts applicable to Michigan practice.

This article is reprinted with permission from the December 2009 issue of the Michigan Bar Journal.
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fi le a more defi nite statement if so ordered [12(e)]; 
third-party complaint without leave of court [(14)(a)
(1)]; response to an amended pleading [15(a)(3)]; 
petition for permission to appeal an order granting 
or denying class action status [23(f)(2)]; use of a 
deposition taken on short notice (from 11 days to 14 
days) [32(a)(5)(A)]; service of written demand for 
jury [38(b)(1) and (c)]; notice for clerk to tax costs 
(formerly 1 day) [54(d)(1)]; affi davit in opposition 
to motion for new trial [59(c)]; automatic stay of 
proceedings to enforce judgment [62(a)]; maximum 
duration of ex parte temporary restraining order 
[65(b)(2)]; time before trial date for offer of judgment 
[68(a) and (c)]; objections to magistrate judge’s 
order on nondispositive matters or recommendations 
on dispositive motion and response thereto [72(a) 
and (b)(2)]; fi ling of jury demand after removal or 
receipt of notice of removal [81(c)(3)(B)]. 

•  Time extended to 7 days: Minimum time 
before hearing to serve affi davit opposing motion 
(formerly 1 day) [6(c)(2)]; written objection to written 
deposition question (formerly 5 days) [32(d)(3)(C)]; 
motion to review taxation of costs (formerly 5 days) 
[54(d)(1)]; service of motion for default judgment 
upon party who has appeared (formerly 3 days) 
[55(b)(2)]; alternative time to answer after removal 
notice (formerly 5 days) [81(c)(2)(C)]. 

•  Time extended to 28 days: Renewed motion 
for judgment as a matter of law after trial (formerly 
10 days) [50(b)]; time after judgment for new 
trial motion (formerly 10 days) [50(d)]; time after 
judgment for motion to amend fi ndings (formerly 10 
days) [52(b)]; motion for new trial (formerly 10 days) 
[59(b)]; sua sponte order for new trial (formerly 10 
days) [59(d)]; motion to alter or amend judgment 
(formerly 10 days) [59(e)]. 

•  Appellate time revisions: Similar technical 
revisions were made in appellate rules, although 
fewer appellate deadlines are expressed in multiples 
of seven. Briefi ng periods are not changed. Of 
most concern to practitioners is the change in the 
time to answer a motion from 8 to 10 days [Rule 
27(a)(3)(A)]; however, since intervening weekends 
and holidays were not previously counted, this may 
amount to a reduction of time to answer. In addition, 
3-day periods in Rules 28.1(f) and 31(a) become 
7-day periods; the 5-day period in Rule 27(a)(4) 
likewise becomes a 7-day period; the 7-day period 
in Rule 4(a)(6) becomes 14 days; the 7-day periods 
in Rules 5(b)(2) and 19 become 10 days; the 8-day 
period in Rule 27(a)(3)(A) becomes 10 days; the 

10-day period in Rule 4(a)(4)(A)(vi) becomes 28 
days; the 10-day periods in Rules 4(a)(5)(C), 4(b), 
5, 6, 10, 12, 30, and 39 become 14 days; and the 
20-day period in Rule 15(b) becomes 21 days. 

Other Amendments to the Federal Rules of Civil 
Procedure 

Rule 13 has been amended so that subdivision (f) is 
deleted. Subdivision (f) allowed for an unintentionally 
omitted counterclaim to be added to a pleading. 
Because Rule 15 already provides relief for a party 
wishing to add an omitted counterclaim, subdivision (f) 
is redundant and its abrogation simply makes uniform 
the standards to be applied to the amendment of 
pleadings. 

The amendment to Rule 15(a) restricts the time within 
which a party may amend a pleading to which a 
responsive pleading is required. Pursuant to current 
Rule 15(a), a responsive pleading cuts off the right to 
amend, while a Rule 12 motion prolongs the time to 
amend a pleading until the motion is decided. Under 
the amendment, a party may fi le an amended pleading 
without leave of court within 21 days after service of 
a responsive pleading or 21 days after service of a 
Rule 12 motion, whichever is earlier. Subsequent 
amendments may be fi led only upon leave of court. 

Two new rules have been added by the 2009 
amendments: Rules 48(c) and 62.1. Rule 48(c) adds 
a provision similar to that found in Criminal Rule 31 
allowing for a juror poll. The poll may be taken on the 
court’s own initiative and must be taken upon request 
of a party. Rule 62.1 is integrated with the parallel 
new Appellate Rule 12.1 and speaks to motions made 
in the district court after being divested of jurisdiction 
by a pending appeal. When such a motion is fi led, 
the new rule gives the district court three options: 
(1) defer a ruling, (2) deny the motion, or (3) either 
indicate that the district court would be inclined to 
grant the motion if the case were remanded (known as 
an “indicative ruling”) or state that the motion raises 
a substantial issue. Requests for indicative rulings 
typically occur after a party fi les a Rule 60(b) motion, 
and the new procedure is designed to facilitate 
cooperation between the district and appellate courts 
in determining whether it is better to decide the appeal 
before ruling on the motion. As explained below, the 
moving party must notify the Court of Appeals if the 
district court indicates that it would grant the motion or 
if the district court determines that the motion raises a 
substantial issue. 
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The procedure relating to Rule 56 summary judgment 
motions has been simplifi ed by the changes to 
subdivisions (a)–(c). Under the new rule, any party 
may move for summary judgment up until 30 days 
following the close of discovery. Absent different times 
established by local rules or court orders, a response 
to a summary judgment motion must be fi led 21 days 
after the motion is fi led, and the movant may fi le a 
reply brief 14 days following service of the response. 

Rule 81 is amended to clarify that the defi nition of 
“state” includes not just the District of Columbia, but 
also any United States commonwealth or territory. 

Other Amendments to the Federal Rules of Appellate 
Procedure 

The only substantive civil Appellate Rule amendment 
relates to the creation of new FRAP 12.1. This new rule 
mirrors new Rule 62.1 relating to post-appeal motions 
brought in the district court. As discussed above, the 
new framework is designed to facilitate cooperation 
between the appellate and district courts in dealing 
with district court motions brought while an appeal is 
pending. Moving parties are tasked with notifying the 
circuit court clerk if the district court issues an indicative 
ruling or if the district court concludes that the motion 
raises a substantial issue. Upon receiving notice, the 
Court of Appeals may remand to the district court for 
further proceedings while retaining jurisdiction unless 
the Court of Appeals expressly dismisses the appeal. 
If a remand occurs, the parties must notify the circuit 
court clerk when the district court decides the motion 
on remand. 
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THIS RATHER LENGTHY TOME: STEPHEN 
EASTON’S ATTACKING ADVERSE EXPERTS

by: David C. Sarnacki*

* David C. Sarnacki practices family law, mediation and collaborative divorce in Grand Rapids, Michigan. He is 
a past Chairperson of three State Bar Sections: Family Law, Litigation and Law Practice Management Section. He 
is listed in Best Lawyers in America.

The record is redolent with familiar 
dogmatic assertions by experts equally
 confi dent of contradictory contentions.

--Justice Felix Frankfurter (Railroad Comm’n v. Rowan 
& Nichols Oil Co., 310 U.S. 573, 583 (1940)).

Stephen Easton is a civil trial attorney, and civil trial 
attorneys encounter experts who are sloppy, biased 
and wrong. Easton takes it personally—as an affront 
to our system of justice and a cancer on the search 
for truth. He’s motivated to expose those experts who 
shape their testimony to please the payer. “When the 
issue is expert testimony, I am a skeptic,” he tells us.

Easton’s work since becoming a University of 
Missouri law professor has focused on trial advocacy 
and experts. He has taken those endeavors and 
transformed them into 770 pages of step-by-step 
instructions on analyzing the expert, the science, the 
fact investigation, the assumptions, the methodology, 
the conclusions and the evidentiary limitations. True 
to his word, “[t]he techniques outlined in this rather 
lengthy tome will help you construct your approach to 
attacking an adverse expert who is wrong.”

To be sure, Easton’s Attacking Adverse Experts also 
guides you through those cases in which reasonable 
minds may differ and the competing experts have 
some legitimate foundation for their opinions. Easton 
will help you move through the analysis to fi nd the 
strongest areas of attack possible. You will learn that 
even when the expert is very knowledgeable and 
articulate, you can frame an attack and present a 
compelling challenge to the opinion testimony.

Easton’s analysis covers six phases:

1.  Gathering information about the expert and the 
testimony (6 chapters);

2.  Deposing the expert and what to do after the 
deposition (4 chapters);

3.  Framing a pretrial challenge to the testimony 
(2 chapters);

4.  “Launching” the attack in voir dire, opening 
statement and the case-in-chief (3 chapters);

5.  Cross examining the expert (6 chapters); and

6.  “Finishing the Job” in closing and on appeal 
(3 chapters).

As an example, Easton’s approach to showing that the 
adverse expert is wrong, takes the reader on a journey 
through:

Tying the Adverse Expert Down (a.k.a. Setting Him Up 
for Attack) by Identifying Critical, Incorrect Elements 
of the Expert’s Analysis and Establishing the Critical 
Nature of These Elements: 

• (Flawed) Elements of the Expert’s Theory

• (Incorrect) Factual Assumptions

• (Mistaken) Application of Theory to Facts
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Starting to Plant the “He Is Wrong!” Seeds in the Jury’s 
Mind: 

•  Establishing that the Adverse Expert’s Theory Is 
Incorrect:

•  Establishing That the Adverse Expert Is Wrong 
About the Facts

•  Establishing that the Adverse Expert Has 
Incorrectly Applied the Theory to the Facts.

This is a great reference book to add to your library. 
Attacking Adverse Experts meticulously guides you 
through the possible areas of attack, explains how 
to frame your challenge, and shows you how it can 
be done effectively. There are checklists, text boxes, 
samples and more. There is a chapter dedicated to 
applying Irving Younger’s Ten Commandments of 
Cross Examination to the adverse expert. And there 
is another chapter with a sample cross examination, 
presented in split-screen format: the cross examination 

outline in the left column and the verbatim Q & A in 
the right column.

As if 770 pages—and a treasure trove of practical 
ideas—were not enough, the book comes with a 
CD-ROM of checklists, outlines, legal citations and 
charts documenting the law in every U.S. jurisdiction, 
and more. In addition, Easton has published an 
addendum on the ABA website discussing new Rule 
502 (inadvertent disclosure) of the Federal Rules of 
Evidence and the proposed amendments to Rule 26 of 
the Federal Rules of Civil Procedure.

Use this book and craft better challenges to adverse 
experts. While the record may be redolent with 
dogmatic assertions by equally confi dent experts, you 
can expose the weaknesses on the other side and 
persuade the trier-of-fact that your contentions are 
correct.

Stephen D. Easton, ATTACKING ADVERSE EXPERTS 
(2008, American Bar Association) $165.00.
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SAVE THE DATE!

MARCH 9, 2010 – PLYMOUTH
MASTERS IN LITIGATION 

MARCH 16, 2010 at 5:30 – LANSING 
LITIGATION SECTION MEETING

MAY 11, 2010 at 5:30
LITIGATION SECTION MEETING - CONFERENCE CALL

MAY 16-18, 2010 – PLYMOUTH 
DEPOSITION SKILLS WORKSHOP

JULY 30-31, 2010 – GLEN ARBOR 
LITIGATION SECTION SUMMER 

CONFERENCE AT THE HOMESTEAD

SEPTEMBER 30, 2010 – GRAND RAPIDS
LITIGATION SECTION ANNUAL MEETING

For more details on Litigation Section 
meetings please contact Bonnie Sawusch at: 

Bsawusch@hwwspc.com 
or 

(269) 388-4800
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HOW ABOUT TEACHING PROFESSIONALISM?
by: Richard A. Kay*

*  Richard A. Kay, a partner at Warner, Norcross & Judd,  has wide experience in civil litigation. His concentrations 
and specialties are commercial/business disputes, construction litigation, employment matters, and product liability. 
As a graduate engineer and registered patent attorney, Richard is also qualifi ed in intellectual property litigation.

This article is reprinted with permission from the American Board of Trial Advocates.

Several years ago, The Grand Rapids Business Journal 
published an interview I did about being a trial lawyer. 
That prompted the Cooley Law School in Grand Rapids 
to ask if I would speak to their students. Flattered to be 
asked, I accepted even though I did not know what I 
was going to talk about!

I began to consider what, if anything, I could say to law 
students about trial practice that might be meaningful 
and helpful to them in their future practices.

It certainly made no sense to speak on any substantive 
legal subject because they get that in their law school 
courses. There would not be enough time to effectively 
discuss trial practice. So, I wanted to give them 
something that they do not otherwise get in law school. 
That was when I began thinking about discussing the 
subject of professionalism for trial lawyers.

It occurred to me that I had learned about professionalism 
from other trial lawyers and my own trial practice 
experiences. I also recognized that professionalism 
is really different in many ways from what is taught 
in the basic ethics courses, which focus on the Code 
of Professional Responsibility. So, I started putting a 
talk together, and it proved to be quite a project. It 
eventually evolved into three separate presentations, 
each with a Q and A:

1.  A discussion on what professionalism is 
generally and why it is important;

2.  A discussion of the non-negotiables of 
professionalism in trial practice;

3.  A discussion focused on civility.

I presented it at the Cooley Law Grand Rapids Campus 
in an open program. As attendance was voluntary, I 
was surprised at the number of students that did take 
the time to attend. In fact, attendance actually grew 
with each successive program. I was also struck by 
the enthusiasm and participation of the students, who 
seemed “thirsty” for the subject.

After the three programs were concluded at Cooley 
in Grand Rapids, they asked me to make the same 
presentation at the Cooley Lansing Campus. I did, 
and the experience in Lansing was the same, with the 
students showing real interest and enthusiasm for the 
subject of professionalism.

Last fall I taught a full semester class on pretrial practice 
at the Michigan State University College of Law. I 
decided to “embed” the program on professionalism 
into that full semester course. Once again, the level of 
interest and enthusiasm for that subject was very high. 
A number of students commented positively about it in 
their evaluations of the class.

From this experience, I have learned law students 
do not inherently understand professionalism. Worse 
yet, they have heard and seen so much about the 
knockdown-drag out, win at any cost approach that 
they do not understand professionalism, what it is, 
why it is important, what the non-negotiables are, and 
what professional civility is. But, they are genuinely 
interested in the subject and are very receptive to 
learning about it.
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The teaching of professionalism in law school is good, 
but it is not, typically at least, in the curriculum. So, 
what can we do? It is simple. We as professional and 
ethical trial lawyers should actively teach our clerks 
and young lawyers about professionalism in our own 
practices.

I hope this is food for thought…and action.

SOME THOUGHTS ON TEACHING 
PROFESSIONALISM—PART I

One starting point for teaching professionalism is for 
young trial lawyers to understand the subject generally 
and why it is important. 

Professionalism does require complying with the Code 
of Professional Responsibility. It also involves having the 
requisite technical skills of a good advocate and trial 
attorney. But, there is certainly more to professionalism 
than that.

The dictionary defi nes “professionalism” as including 
“character” and “standards.” For trial lawyers, I 
believe that professionalism is also about how you act, 
how you conduct yourself and how you treat others, 
including clients, judges, juries, adversaries, adverse 
parties, witnesses, court staff, etc. 

How a trial lawyer acts and treats others does have 
an effect on their practice. For example, practicing 
professionalism affects how a trial lawyer is viewed 
and treated by judges and court personnel in terms 
of receiving their attention, consideration and respect. 
Those are things that help a trial lawyer be better and 
more successful.

Additionally, practicing professionalism will affect 
how a trial lawyer is viewed and treated by other 
counsel. Practicing professionalism toward other 
counsel typically results in having fewer problems and 
diffi culties. Again, that makes the trial lawyer’s practice 
easier, more effective, and even more enjoyable. 

So, practicing professionalism does produce benefi ts, 
and that is one reason for young lawyers to learn 
about it and embrace it. 

I also believe that professionalism has “non-
negotiables.” In fact, there are probably many 
“non-negotiables.” Suffi ce it to say that the “non-
negotiables” are far too often violated, at least in my 
judgment.

Here are some examples of non-negotiables of 
professionalism: 

1.  Bring only claims and assert only defenses that 
are actually supported by the law or a logical 
extension of the existing law and that are 
supported by factual basis; 

2.  Don’t misrepresent the law, either affi rmatively 
or by omission. In citing case authorities, don’t 
misrepresent their facts, holdings or dicta. Don’t 
use incomplete quotations from authorities that 
mislead the reader. Always cite any and all 
contrary and confl icting authorities from the 
court’s jurisdiction.

3.  Don’t misrepresent the facts and evidence of 
your case. Argue the evidence and fair logical 
extensions from the circumstantial evidence 
truthfully.

4.  Keep your word and your agreements with 
adversaries, and do that no matter how it hurts. 

5.  Be responsive to written discovery. Don’t make 
frivolous objections. Provide substantive and 
responsive answers. Be diligent in obtaining 
all the documents requested and produce the 
documents requested unless a non-frivolous 
objection (e.g., privilege) exists.

6.  In defending depositions, don’t make frivolous 
objections; don’t be obstructive; and don’t 
attempt to coach the deponent with speaking 
objections.

Again, these are just a few examples.

The non-negotiables are really simple—Be Truthful, 
Keep Your Word And Follow The Rules.

The next, and last, subject will be about civility.



Register Today for the Best Litigation CLE in Michigan
Brought to you by ICLE and the Litigation Section of the State Bar of Michigan

Litigation Section
of the State Bar 

of Michigan

Masters in Litigation
March 9, 2010  The Inn at St. John’s in Plymouth, MI

Learn how to unearth factual and investigative information online free. Become your own 
cybersleuth without turning to consultants, skip tracers and private investigators. Back by popular 
demand, with a new edition of The Cybersleuth’s Guide to the Internet for each seminar attendee, 
nationally-recognized internet trainers and authors Carole Levitt and Mark Rosch show you how 
to find and use the best Web resources.
REGISTER TODAY!   |   www.icle.org/ml/mar   |   877-229-4350

Deposition Skills Workshop
May 16 –18, 2010  The Inn at St. John’s in Plymouth, MI

Take the best depositions of your career by attending ICLE’s energizing, hands-on skills training 
to help you grow as a litigator. Using a realistic case study, faculty demonstrations, mini-lectures 
and personalized faculty coaching in a safe environment, this outstanding program prepares you to 
take lay and expert depositions in a learn by doing format.  
REGISTER TODAY!   |   www.icle.org/depskills   |   877-229-4350

Litigation Section Summer Conference
July 30-31, 2010  The Homestead, Glen Arbor, MI

The one and only James W. McElhaney, the hottest ticket in litigation education programming, 
is coming to Michigan with one of his patented programs devoted to making YOU master of the 
discovery process! A Day in Discovery with James W. McElhaney is coming to the Homestead in 
Glen Arbor Michigan. Join us for a Friday night mountain top cocktail reception, good food and 
networking with friends; followed by a Saturday of exciting education!  
REGISTRATION COMING SOON!
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IS “GOOGLE SCHOLAR” THE 
LEXIS/WESTLAW-KILLER?

by: Brian D. Wassom*

On November 17, 2009, the internet search giant 
Google added a new feature to “Google Scholar,”1 
the company’s already-impressive database of 
scholarly literature. It now includes full-text, searchable 
copies of state and federal court opinions, as well as 
articles from scores of law reviews and legal journals. 
By relentlessly pursuing its goal of organizing all of 
the world’s information, Google has already radically 
disrupted established business models in such 
industries as publishing, mapping, broadcasting, and 
journalism, just to name a few. Does this new feature 
signal the end for such paid, premium legal research 
tools as Lexis/Nexis and Westlaw?

The bottom-line answer is “no”—or at least, “not yet.” 
When Google launched its case law database, its 
stated goal was to “empower the average citizen by 
helping everyone learn more about the laws that govern 
us all.”2 And Google Scholar certainly accomplishes 
that goal. But for litigators, court opinions are more 
than enlightening reading; they are commodities we 
use to ply our trade. To be useful, a legal research 
solution must not only be able to quickly locate a 
particular court opinion, but must also provide tools for 
analyzing the cases, pinpointing the portions we need, 
and extracting those excerpts for use in memoranda, 
letters, motions, and briefs. Litigators must also have a 
comfort level that the search results are comprehensive, 
and that the cases we cite are authoritative.

Google Scholar has a long way to go before it can 
rival Lexis and Westlaw in these respects. Nevertheless, 
even this introductory version of Google Scholar is a 
useful supplement that, at a minimum, may help some 
attorneys reduce their electronic research expenses.

IN GOOGLE SCHOLAR’S FAVOR

These aspects of Google Scholar make it attractive for 
use in law offi ces.

It’s free. If you have an internet connection, you have 
access to Google’s entire database of case law and 
secondary legal publications. Given the price of 
subscription-based research tools, it is little wonder 
that not a few solo and small-fi rm practitioners danced 
in their offi ces upon learning of Google’s new service. 
And you can bet that the more clients become aware of 
such resources as Google Scholar (as well as FindLaw 
and other free sites), the more pressure there will be to 
keep research costs down. 

Ease of use. Google Scholar works just like a typical 
Google search. Simply type your search terms into 
the white box in the center of the screen, or refi ne it 
using several “advanced” features. The same Boolean 
operators are available to help narrow your search 
results. But there are no special formats, modifi ers, or 
terminology to learn.

Suggestions for misspelled words. Also like Google 
proper, Google Scholar will suggest to you alternative 
spellings when it thinks you may have misspelled a 
search term. This is a handy feature that Lexis/Nexis 
and Westlaw do not offer.

Abstracted quotations. Using the Shepard’s feature in 
Lexis, or Westlaw’s KeyCite function, will return a list of 
cases that cite your opinion. But to fi nd out what these 
cases actually say about the Shepardized opinion, you 
need to open each one individually. 

*  Brian D. Wassom is a partner with Honigman Miller Schwartz and Cohn LLP in Detroit. His commercial litigation 
practice focuses primarily on copyright, trademark, publicity rights, media, and entertainment cases.
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By contrast, Google Scholar’s “How Cited” tool groups 
its results by how the citing case quotes the original, 
and offers you a snippet of that quote right there in the 
initial results page. In other words, if the case you start 
with uses the words “We hold these truths to be self-
evident,” all subsequent opinions quoting that exact 
text will be grouped together. Other cases cite the line, 
“This is a case about the Declaration of Independence,” 
for example, those results will be grouped together in 
another line. This makes it much easier to hone in on 
just those cases that cite the opinion in the manner 
you’re looking for.

And did I mention it’s free?

IN FAVOR OF LEXIS AND WESTLAW

A free, Google-powered legal research tool sounds 
like a game-changing development. But once you 
actually use Google Scholar to do legal research, the 
glamour soon fades.

Cite Checking. Shepard’s and KeyCite are one of the 
most valuable benefi ts that the paid research services 
offer. A court opinion has limited value in the litigation 
context without the ability to confi rm that its holdings 
remain good law, and to see how subsequent decisions 
have applied it. With colored fl ags and explanatory 
notes, Shepard’s and KeyCite go out of their way to 
make this information handy. 

By contrast, the citations returned by Google Scholar’s 
“How Cited” button are organized by the exact text of 
the quotes taken from the original case. As noted above, 
this approach could be useful for some purposes. But 
when you need to know if the case has been reversed, 
upheld, modifi ed, questioned, or explained by other 
courts, the bright green, yellow, and red fl ags are a 
lot more helpful. Google Scholar makes no effort the 
explain a case’s continued vitality or authority.

Smaller Database. Besides relying on the Shepard’s/
KeyCite fl ags attached to an opinion, a careful 
researcher forms an independent determination of 
how courts have applied the opinion by reading the 
subsequent cases. But the reliability of your conclusion 
necessarily depends on your being able to fi nd those 
citing cases. Even if you muddle through the “How 
Cited” results to read the citing cases, you still need a 
reasonable degree of assurance that you’ve read all 
the citing opinions there are to read.

Google Scholar does not give that assurance. Although 
I haven’t located any objective count of the cases in its 
database relative to that of Lexis or Westlaw, anecdotal 
evidence suggests that Google Scholar contains far 
fewer opinions. For example, one search I performed 
on Lexis returned 10 results, while the identical query 
on Google Scholar found only four. More than once, 
I have used Google Scholar to look for a particular 
citation that I know exists, only to fi nd that Google 
Scholar doesn’t include it. 

The difference is particularly stark when it comes to 
opinions that are designated unpublished or found 
only in specialty reporters. Lexis and Westlaw 
revolutionized legal research years ago by making 
these cases just as accessible as “published” opinions. 
But Google Scholar’s database does not appear to 
include many, if any, of these resources. 

Results like these cast serious doubt on Google 
Scholar’s ability to give anyone assurance that their 
search results are comprehensive.

Narrowing Results. More often than not, when litigators 
search for federal case law, they are most interested in 
cases from a particular, authoritative jurisdiction. Lexis 
and Westlaw will even show you opinions written only 
by a specifi ed judge. Yet Google Scholar offers no 
ability to search only cases from a particular federal 
court. Even for advanced searches, your choices 
are limited to either “US federal court opinions,” 
or opinions from a particular state. And unless you 
choose one of these fi lters, your results will contain 
both court opinions and articles from law reviews and 
other legal journals—which makes it that much more 
diffi cult to hone in on authoritative results (but, on the 
positive side, may lead your research in directions that 
it might not otherwise have gone).

Equally frustrating are the lack of specialized search 
modifi ers that, for example, require two search terms to 
appear within a certain distance of each other, or for a 
certain term to appear a specifi ed number of times. The 
only limitation on results offered by Google Scholar is 
to restrict the beginning year of the search’s range. 
Users accustomed to “Natural Language Searches” on 
Lexis or Westlaw may not mind this omission, but those 
accustomed to refi ning their searches more precisely 
will quickly turn back to the paid services.

Cutting, Pasting, and Citation Tools. Google Scholar’s 
lack of easy cut-and-paste tools is one of the biggest 
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frustrations for users accustomed to incorporating their 
electronic search results directly into a document. With 
Lexis’s “Copy w/ Cite” tool, for example, you can 
highlight the text you want, click a button, and receive 
an excerpt for cutting and pasting that comes complete 
with proper citation and pinpoint page numbers. By 
clicking another button, you can toggle back and forth 
between the different reporters in which the opinion 
is published, so that the pagination lines up to the 
citation form you wish to use. 

Not so with Google Scholar. Even if you fi nd the 
opinion you’re looking for, you’re reduced to copying 
the text and the citation separately, then editing the 
bugs out yourself. To its credit, as you scroll through 
an opinion, Google Scholar does provide a pop-
up text box that reminds you of the case name and 
citation. And the opinion itself is interspersed with 
page numbers. But the pinpoint does not appear in the 
pop-up box. And—even worse—Google Scholar does 
not allow you to specify which reporter’s pagination 
you’d like to use. Michigan appellate decisions, for 
example, are paginated using only the Northwest 
Regional Reporter’s numbering. So, to use the citation 
in a Michigan court, you’ll need to use a different 
service to fi nd another copy of the opinion anyway.

CONCLUSION

Google Scholar, as it currently exists, is defi nitely 
targeted to “scholars” and the lay public—not to legal 
professionals. It does have some utility for litigators—if 
you need a quick copy of a particular opinion, for 
example, or are looking for starting points from which 
to launch more comprehensive lines of research, or 
simply can’t afford the paid services. But there is no 
clear and present danger of attorneys abandoning 
their Lexis/Westlaw subscriptions en masse in favor of 
Google Scholar.

That said, however, this is Google we’re talking about. 
It may well have launched “Google Lawyer” before this 
article even sees print. And when that happens, those 
companies whose business model is selling access to 
court documents will have genuine reason to worry.

ENDNOTES

1. Available at scholar.google.com.

2.  Offi cial Google Blog, Finding the laws that govern 
us, Nov. 17, 2009, available at http://googleblog.
blogspot.com/2009/11/fi nding-laws-that-govern-
us.html (last accessed Jan. 11, 2010).
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