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CHAIR'S LETTER 
Wallace R. Haley 

 
I wrote my first column as Chairman looking out the window noting the beauty and 

splendor of our changing Michigan weather. However, January and February have now 
come, the holidays are over and like each and every one of you, our office is embroiled in 
the rush of a new year with no time to look out the window or pause to reflect on our 
activities both business and personal (but I think everyone should still try to take a few 
minutes out of their day to do just that). 
 

Our strategic planning committee did take time recently to reflect on the business and 
future of the section in a one day planning session. I would like to thank Rich Hewlett for 
chairing the planning session and for John Mucha, Robert Wartell, and Jerry Pesick for 
taking the time out of their own busy schedules to participate in the session. I would also 
extend my deepest thanks to Dean John Reed, former Wayne State Law School Dean, 
Michigan law school instructor and evidence guru for coming to our session and 
providing insight and suggestions.  
 

At one point the discussion turned to future education programs and a lively 
discussion ensued regarding trial practice education for experienced attorneys. To 
paraphrase Dean Reed, if you ask the judges, it is the experienced trial attorney who 
needs the education. We all agreed that providing the education would not be a problem, 
but convincing the experienced to attend was a different matter. I am asking the section 
to provide me with ideas for creative programs to attract this audience. As an outcome of 
the planning session, we are revamping the committee structure of the section to more 
directly align with the section’s 
activities. We have also authorized 
changes to the newsletter and made 
suggestions for some new columns. You 
should see those changes in the near 
future.  
 

A date and place has been picked 
for our Summer Conference. Mark your 
calendars for august 7-9 at Mission 
Point Resort on Mackinac Island. 
Speakers committed for the summer 
program include Professor Faust Rossi 
of Cornell Law School and Professor 
James White of the University of Michigan Law School. We are still in the process of 
selecting the Saturday dinner speaker, and we welcome ideas from the section. 
 

Continued on Page 4 
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D. Andrew Portinga ! Miller, Johnson, Snell & Cummiskey, P.L.C. 
Former Law Clerk to Chief Justice Conrad L. Mallett, Jr., Michigan Supreme Court 

 

How the Michigan Supreme Court Reviews  
Applications for  Leave to Appeal  

 
Every year, the Michigan Supreme Court 

receives approximately 3,000 applications for leave to 
appeal. Of these 3,000 applications, less than 100 are 
granted and scheduled for oral arguments. Of the 
remaining cases, about 200 are disposed of by 
peremptory order, and the rest are denied. What 
process does the Court use to determine which cases 
are granted leave, which are denied, and which are 
disposed of by peremptory order? 
 

After a party files an application for leave to 
appeal, the case is assigned to one of eighteen Supreme 
Court Commissioners. The Supreme Court 
Commissioners are career attorneys employed by the 
court. All of the commissioners worked in private 
practice or government before becoming 
commissioner, and at least one former commissioner, 
Judge Janet Neff, now sits on the Court of Appeals. In 
addition to reporting on applications for leave, the 
commissioners are also responsible for amending the 
Michigan Court Rules and writing the initial drafts of 
most of the per curiam opinions of the court. Because 
of the wealth of experience gained from reviewing 
thousands of applications for leave, the commissioners 
probably have a better and broader understanding of 
Michigan law than all but a few attorneys. 
 

After a case is assigned to a commissioner, the 
commissioner obtains the record from the Court of 
Appeals and reviews the application for leave, the brief 
in opposition (if one has been filed), and the relevant 
portions of the record. After reviewing the briefs and 
the records, the commissioner writes a Commissioner’s 
Report, known as a CR among Court staff. The CR 
summarizes the argument of the application for leave 
and the opposing brief. If no opposing brief is filed, the 

commissioner will rely on the opposing party’s brief 
from the Court of Appeals in order to provide a 
summary of the opponent’s argument. The CR also 
provides the commissioner’s own analysis of the 
issues. Most importantly, the Commissioner will 
make one of three proposed orders: a grant, a denial, 
or a peremptory order (e.g. an order to hold the case 
in abeyance or an order for the Court of Appeals to 
grant leave). 

 
After the Commissioner completes her report, 

the CR is circulated to the chambers of each of the 
justices. Although each justice runs his chambers 
differently, most of the justices delegate the review of 
CRs to the law clerks. A few of the justices, 
including former Justice Riley and former Justice 
Levin, personally read every CR.  

 
If the CR proposes that the Court grant leave 

or that the Court dispose of the case by peremptory 
order, then the case is automatically placed on the 
docket of a CR Conference.  
 

If the CR proposes a denial of leave, the case 
is scheduled for an Order to Enter, or OTE date. The 
OTE date is the date upon which the denial will be 
automatically entered, unless one of the justices 
holds the case. The OTE date is typically the fourth 
Tuesday of every month. If, in reviewing the CRs, 
one of the law clerks disagrees with the 
Commissioner’s analysis, she will typically either  

 
Continued on Page 4 
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Thomas A. Kuiper ! Wheeler Upham, P.C. 
Former Pre-Hearing Clerk with the Michigan Court of Appeals 

 

Appellate Advocacy: Refresher  Tips Before Oral Argument 
 

Although most litigation attorneys devote 
considerable effort to the manner and form of argument 
presented at hearings on dispositive motions at the trial 
court level, typically less time is devoted to the 
consideration of effective appellate advocacy. Just as 
each lawyer has his or her own unique style of 
advocacy and presentation, so too each appeal presents 
its own unique set of facts and issues. Notwithstanding 
that consideration, this article offers universal 
suggestions for each appellate practitioner to review 
prior to oral argument. 
 

First, verify that the issue(s) to be addressed as 
an appellant has been properly preserved for appeal. 
Generally, an issue is properly preserved for appeal if it 
was raised in and addressed by the trial court. Kratz v 
Independent Order of Oddfellows, 190 Mich App 38, 
42 (1991), modified 442 Mich 136 (1993). The Court 
of Appeals does, however, have the discretion to 
disregard the issue preservation requirements if failure 
to consider an issue would result in manifest injustice. 
Richards v Pierce, 162 Mich App 308, 316 (1997). 
Effective advocacy rarely occurs if instead of the Court 
considering the substantive merits of your case, the 
focus of your argument begins with clearing procedural 
hurdles. 
 

Second, understand what standard of review 
will be used by the appellate court in reviewing the 
issue(s) presented to it. For example, if the Court of 
Appeals considers the grant or denial of a motion for 
summary disposition, its de novo review is the same 
standard used by the trial court in deciding whether to 
grant or deny the motion in the first place. Borman v 
State Farm Ins. Co., 198 Mich App 675, 678 (1993). 
Accordingly, the appellate panel considering an issue 

with a de novo standard of review should provide the 
least amount of deference to the trial court’ s 
decision. On the other hand, standards of review such 
as clear error or abuse of discretion necessarily require 
that the Court of Appeals allow greater deference to 
the judgment exercised by the trial court. 
 

Next, assume that, unlike some trial court 
hearings, the appellate judges will be familiar with the 
facts and legal issue(s) involved with your appeal. 
Even if the individual judges have not read the 
parties’  appeal briefs, they likely have read the 
prehearing report. In our Court of Appeals, law clerks 
are divided into essentially two categories. One group 
of clerks works directly for an individual judge and 
assists that judge in writing opinions after oral 
argument. The other group of clerks is assigned to 
prehearing issues.  
 

A prehearing law clerk is responsible for 
preparing a prehearing report to be used by each of the 
judges at oral argument. The prehearing report 
synthesizes the arguments made by the appellant and 
the appellee in their respective briefs. It contains its 
own statement of facts with references to the lower 
court record and, invariably, will have attached to it 
the order from which the appeal is taken, along with 
the relevant trial court opinion and portions of the 
transcript of any hearing.  

 
Continued on Page 12 
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How the Michigan Supreme 
Court Reviews Applications for 
Leave to Appeal 
 
Continued from Page 2  
 
write a memo or discuss her disagreement with her 
justice. If the justice agrees with the law clerk’ s 
assessment, the justice will place a hold on the case 
and the case will be placed on the docket of a CR 
conference. Frequently, if a commissioner is unsure 
about the correct disposition of a case, he will propose 
a denial along with an alternative order or a grant or 
peremptory order. These cases almost always end up 
being held and placed on the docket of a CR 
conference. 
 

At the CR conference, the justices discuss the 
issues in the cases and decide whether leave should be 
granted, denied, or whether a peremptory order should 
be issued. A majority of the justices must support a 
motion to grant leave or to enter a peremptory order for 
that motion to carry. This, of course, differs from the 
United States Supreme Court, in which a minority of 
the Justices can cause a petition of certiorari to be 
granted. 
 

While the sheer volume of cases dictates that not 
every case receives the personal attention of every 
justice, litigants can be assured that applications for 
leave to appeal are thoroughly reviewed. In addition to 
a thorough review by a Commissioner, each case is 
also reviewed by at least seven law clerks  one from 
each chamber. Cases that present significant issues are 
almost always reviewed by the entire Court in a CR 
conference. While no process may be perfect, the 
screening process used by the Court enables the 
justices to focus on the most important cases without 
wasting time on frivolous appeals. 
 
 

Chair’s Letter  
 
Continued From Page 1 
 
Please call John Mucha or myself with your ideas. 
Dinner speaker suggestions have ranged from Byron 
“Whizzer” White, former Justice of the United States 
Supreme Court, to Lloyd Carr, football coach for 
some school in Michigan (as you can see, the New 
Year has come and hope springs eternal for this MSU 
alum). At the time of this writing, Monica Lewinsky 
has not provided an estimate for her speaker fees, nor 
has Governor Feiger.  
 

To all you partners in the silk stocking firms, I 
would ask that you take a careful look at the agenda 
once it is published, and take the necessary steps to 
authorize attorneys from your firm to participate and 
to pay their expenses. As to you other attorneys out 
there, who, like myself, pay for the expense of the 
conference out of our own pocket, I can assure you 
that each summer conference has been well worth the 
expenditure. 
 

Plan ahead, register early, and bring the family. 
See you there! 

 
Call For Articles 

 
We want your article idea or other 

contribution to the Litigation Section 
Newsletter! 

 
Contact the Newsletter Chairs to find out 

how you can contribute your ideas! 
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WHEN SANCTIONS SHOULD BE IMPOSED FOR 
DISCOVERY VIOLATIONS: 

Drastic Penalties To Avoid 
 

Catherine M. Mish ! Miller, Johnson, Snell & Cummiskey, P.L.C. 

How many times have you missed a 
discovery deadline?  
 

For many litigators, discovery deadlines are 
extended as matter of course, by agreement with 
opposing counsel. At other times, opposing counsel is 
unwilling to extend a deadline, and will instead bring a 
motion to compel production of documents or answers 
to interrogatories. 
 

When a motion to compel discovery is made 
and granted, the court will ”require the party or 
deponent whose conduct necessitated the motion or the 
party or attorney advising such conduct, or both, to pay 
to the moving party the reasonable expenses incurred 
in obtaining the order, including attorney fees.” MCR 
2.313 (A)(5)(a). 
 

However, payment of costs and attorney fees is 
not the worst discovery sanction to be feared. Once the 
order compelling discovery is granted, the litigator who 
fails to comply with that order runs the risk of very 
serious sanctions being imposed upon their client. 
These possible sanctions include: 
 

(a) An order that designated facts are established 
for the purpose of the action; 

 
(b) An order barring the party from supporting or 

opposing designated claims or defenses, or 
prohibiting the party from introducing 
designated matters in evidence; 

 
(c) An order striking pleadings, staying 

proceedings until the order is obeyed, 
dismissing all or part of the action, or 

rendering a default judgment against the 
disobedient party; and 

 
(d) An order finding the party in contempt of 

court.  
 
MCR 2.313 (B)(2). 
 

The most drastic sanction which the court may 
impose under the court rule is a default judgment. The 
important question to consider then becomes: when is 
a trial court justified in imposing this most drastic 
sanction of default, for failure to obey an order 
compelling discovery? 
 

While this decision is a matter of discretion for 
the trial court, sanctions as drastic as default will only 
be upheld where the party engaged in willful and 
wanton disregard of an order. This most drastic step of 
dismissal should be exercised cautiously. MacArthur v 
Farm Bureau Insurance Group, 403 Mich 474, 477; 
270 NW 2d 101 (1978).  
 

The sanction of a default judgment may be 
used only when there has been a flagrant and wanton 
refusal to facilitate discovery, and may not be imposed 
when failure to comply with a discovery request is 
merely accidental or involuntary. Traxler v Ford 
Motor Company, ___ Mich App___(1998) (Lawyers 
Weekly No. 31644). 

 
Continued on Page 8 
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ANNUAL SUMMER CONFERENCE 
SET FOR MACKINAC ISLAND 

 
 

Professor Faust Rossi, Cornell Law School 
Foundations, Experts and Hearsay: What Every Trial Lawyer Should Know 

 
Professor James White, University of Michigan Law School 

Effective Negotiation Techniques and Strategies 
 

Saturday Evening Keynote Speaker  
To Be Announced 

 
MAKE YOUR RESERVATIONS NOW  

at Mission Point Resort 1-800-833-7711 
(Mention Litigation Section for Group Rate) 

 
Seminar costs $125.00 for Section members, $150.00 for non-Section members 

 
Bring the Family! 

 
* Great Family Get-Away   * Tree-Lined Trails 
* Horse-Drawn Transportation  * Bicycling 
* Breathtaking View    * Hotel Pool      
* Kids Club Activities    * Hayrides 

 
Friday, August 7 & Saturday, August 8  

RESERVE THESE DATES ON YOUR CALENDAR! 
 

For Further Information Call: 
Arlene Rubinstein 248-644-7378 
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LITIGATION SECTION PRESENTS SPRING 
PROGRAM: 

Dealing With Eyewitness Testimony 
 
The Litigation Section is pleased to 

announce that Dr. Elizabeth Loftus will be the 
featured speaker at the Section’s Spring Program 
on April 3, 1998 in Ann Arbor. Dr. Loftus, 
Professor of Psychology and Adjunct Professor of 
Law at the University of Washington, is a 
renowned expert on the reliability of eyewitness 
testimony, an area in which she has been 
conducting research for over 20 years. Dr. Loftus’ 
1979 book, Eyewitness Testimony, won the 
National Media Award from the American 
Psychological Foundation, and Dr. Loftus has 
remained at the forefront of this field since that 
 

 
time. Any lawyer who has to confront the 
testimony of eyewitnesses will want to attend 
this program. 
 

Along with the Litigation Section, this 
program is co-sponsored by the Criminal Law 
Section, The University of Michigan Law 
School, and The University of Michigan 
Department of Psychology. The Litigation 
Section is working to build bonds with other 
organizations, and this is one example of what 
we can do by working together. Please plan to 
attend the Spring Program! 

Panel discussion to follow Dr. Loftus’ presentation: 
 

Dr. Mel Guyer, Professor of Psychiatry, The University of Michigan 
The Honorable Donald Shelton, Washtenaw County Trial Court Judge 

Dr. Colleen Seifert, Associate Professor of Psychology, The University of Michigan 
Ms. Gail Benson, Attorney 

Dr. John Wiechel, Accident Reconstruction Expert 
Dr. Demosthenes Lorandos, Licensed Psychologist and Attorney 

 
Michigan League Ballroom, Ann Arbor 

Friday, April 3, 1998 
Doors Open 1:00 p.m., Presentation Begins 1:30 p.m. 

 
Free Admission 

Need Directions? Call (734) 764-0446 
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Discovery Sanctions 
Continued From Page 5 
 

In fact, cases where default judgments are 
upheld generally involve conduct which is 
inexcusable. Equico Lessors, Inc. v Original 
Buscemi’s, Inc., 140 Mich App 532, 535; 364 NW 2d 
373 (1985).  
 

While the decision to impose sanctions for a 
violation of a discovery order is reviewed for a abuse 
of discretion, the Court of Appeals has outlined 
several factors which the trial judge should consider 
in determining the appropriate sanctions to be 
imposed. Those factors include:  

 
 

1. Whether the failure to respond to discovery 
requests extends over a substantial period of 
time; 

 
2. Whether an existing discovery order was 

violated; 
 

3. The amount of time that has elapsed between 
the violation in the motion for sanctions; 

 
4. The prejudice to the party seeking default; 

and 
 

5. Whether willfulness has been shown.  
 
Traxler, supra. 
 

When the trial court imposes sanctions under 
this rule, it must evaluate all of the sanctions which it 
could impose, and make a determination on the 
record that the specific sanction imposed is just 

under all the circumstances. Houston v Southwest 
Detroit Hospital, 166 Mich App 623, 429 NW 2d 835 
(1987). 
 
This process is required to be completed on the 
record for two reasons: 
 

1. The court rule does not give the trial court 
unlimited discretion. Only those sanctions 
found to be just are permitted. 

 
2. An appellate court cannot review a decision 

for abuse of discretion unless it knows how 
and why the discretionary discussion was 
made.  

 
Houston, 166 Mich App at 631.  
 

The trial court’s failure to evaluate the 
various discretionary sanction options available to it 
on the record before defaulting a party constitutes 
reversible error. Thorne v Bell, 206 Mich App 625, 
635; 522 NW 2d 711 (1994).  
 

The sanction of a default judgment may be 
used only when there has been a flagrant and 
wanton refusal to facilitate discovery, and may 
not be imposed when failure to comply with a 
discovery request is merely accidental or 
involuntary.  
 

Before missing another discovery deadline 
this year, consider the drastic penalties which may be 
imposed upon your client as a consequence of your 
action. The sanctions available to the trial judge go 
far beyond the mere assessment of fees incurred in 
bringing a motion to compel.  
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Exper t Testimony: Legal vs. Factual Opinions 
 

Anne L. Kitchen,  Law Weathers, P.C. 
 

You are about to begin the eighth day of trial in 
an extremely complicated products liability action. 
You will be closing your proofs with the testimony of a 
nationally-recognized expert in brake design. The 
direct examination comes to a close, and the expert 
concludes his testimony by stating that the brake 
failure was a result of the manufacturer’ s negligent 
design. Defense counsel fervently objects that this 
testimony is posing a legal conclusion to the jury and 
should be stricken. Should the objection be sustained? 
If so, what can you do to remedy the situation and 
save your client from wasting thousands of dollars in 
expert witness costs? 
 

In today’ s world of complex litigation, expert 
testimony can make or break your case. It is most 
important, however, when juries are facing highly 
technical issues, such as products liability or securities 
disputes. Juries look to experts to simplify the 
technical aspects of a case, in hopes that they will 
explain how or why something happened in an easy to 
understand manner. The danger, though, is that the 
expert will stray from his or her factual opinion into 
the forbidden land of legal opinions. This fine line is 
often easy to cross. 
 

The concern is that the expert witness will use 
legal terms or analysis in the midst of his or her 
opinion testimony. This has the potential to confuse 
the jury when, for instance, that same term reappears 
in the form of a jury instruction. An expert who 
testifies to legal opinions, it is argued, could usurp the 
role of the court by deciding the law of the case and 
instructing the jury as to how it should rule. It may 
also confuse the trier of fact as to its role, which is to 
apply the law as stated by the court to the facts as 
found by the jury. 
 
 
 
 

FRE, MRE and Expert Testimony 
 

As it relates to the admissibility of expert 
opinion testimony, the Michigan Rules of Evidence 
( MRE ) and Federal Rules of Evidence ( FRE ) are 
identical in form and function. In both instances, 
several rules work together to determine whether the 
opinions offered by experts should be admitted into 
evidence. The court must decide pursuant to Rule 
104(a) whether an expert’ s testimony is relevant. 
Rule 403 provides for exclusion of evidence that is 
irrelevant and unduly prejudicial. Under this same 
rule, the court is allowed to exclude evidence that 
may be confusing, as well as testimony that might 
tend to mislead the jury. Rule 702 requires that the 
testimony offered by expert witnesses assist the trier 
of fact to understand the evidence or to determine a 
fact in issue.  
 

The Advisory Committee Notes to FRE 704, 
Opinion on Ultimate Issue, offer guidance as to 
when proffered testimony might properly assist a 
factfinder: 
 
”Under Rule 701 and 702, opinions must be helpful 
to the trier of fact, and Rule 403 provides for 
exclusion of evidence which wastes time. These 
provisions afford ample assurances against the 
admission of opinions which would merely tell the 
jury what result to reach, somewhat in the manner 
of the oath-helpers of an earlier day.” 
 

The role of the court in monitoring expert 
testimony was reinforced by the Supreme Court in 
Daubert v. Merrill Dow Pharmaceuticals Inc, 509 
U.S. 579 (1993). The admissibility of expert 
testimony should be screened through Rule 702, 
which gives trial judges the role of gatekeepers by 
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which only reliable scientific testimony should pass. 
 

What is the Difference? 
 

During trial, a red flag should go up anytime an 
expert witness uses terms that are based upon a legal 
definition, such as breach or fiduciary duty. Legal 
terms such as these are for the court to define. The 
Advisory Committee Notes to FRE 704 are helpful in 
illustrating the difference: 
 
[Rules 403, 701 and 702] also stand ready to exclude 
opinions phrased in terms of inadequately explored 
legal criteria. Thus the question, “Did T have capacity 
to make a will?” would be excluded, while the 
question, Did T have sufficient mental capacity to 
know the nature and extent of his property and the 
natural objects of his bounty and to formulate a 
rational scheme of distribution? would be allowed. 
 

This distinction was also succinctly stated in 
Burkhart v. Washington Metropolitan Area Transit 
Authority, 112 F.3d 1207, 1213 (D.C. Cir. 1997), 
wherein the court excluded expert testimony regarding 
whether the employer discriminated against the 
plaintiff: 
 
“Terms have specialized legal meanings that are 
inherently beyond the area of the witness’ expertise. In 
other words, an expert may offer an opinion as to the 
facts that, if found, would support a conclusion that 
the legal standard at issue was satisfied, but he may 
not testify as to whether the legal standard has been 
satisfied. . . . Each courtroom comes equipped with a 
‘legal expert’, called a judge, and it is his or her 
province alone to instruct the jury on the relevant 
legal standards.” 

Similarly, the Wade, Strom and Collins treatise, 
Michigan Courtroom Evidence, states in the Practice 
Suggestions to Rule 704: 
 

Invading the Province of the Jury.  
Before adoption of the MRE, the objection that a 
question called for an answer that invaded the 
province of the jury was frequently used. Now that 
opinion testimony may embrace the ultimate issue 
under rule 704, that objection is less useful, but not 
utterly useless. For instance, it would most likely be 
wrong to ask an expert whether a defendant in an 
auto negligence case was ‘negligent.’ Such a 
question seems to call for a legal conclusion that is 
uniquely identified with the province of the jury.  
 

Interpretation by the Federal Courts 
 

Support for the proposition that legal 
opinions or conclusions should not be admitted as 
evidence is well-established. The Sixth Circuit 
addressed this issue in United States v. Curtis, 782 
F.2d 593 (6th Cir. 1986), and affirmed the district 
court’s exclusion of expert testimony that offered 
legal conclusions. Experts are supposed to interpret 
and analyze factual evidence. They do not testify 
about the law because the judge’s special legal 
knowledge is presumed to be sufficient, and it is the 
judge’s duty to inform the jury about the law that is 
relevant to their deliberations. . . . Jurors might be 
confused by opposing opinions of law offered by 
different experts. Id. at 599. 
 

In Berry v. City of Detroit, 25 F.3d 1342 (6th 
Cir. 1994), cert. denied, 513 U.S. 1111 (1995), the 
court held that that admission of expert conclusions 
regarding the proper legal standard of care are not 
proper. While an expert witness is permitted to give 
an opinion on the ultimate issue of the case, it must 
be a factual statement that would assist the jury in 
making its factual determinations. If the rule were 
[any] other . . ., we would soon breed a whole new 
category of ‘liability experts’ whose function would 
be to tell the jury what result to reach exactly what
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the experts did here. Id. at 1354. 
 

Interpretation by Michigan State Courts 
 

Expert witnesses attempting to offer legal 
opinions or conclusions in state court have also met 
with disapproval. In People v. Drossart, 99 Mich. App. 
66, 79-80 (1980), leave to appeal denied, 410 Mich. 
892 (1981), the court stated, 
 
“[A] witness is prohibited from opining on the issue 
of a party’s negligence or nonnegligence, capacity or 
noncapacity to execute a will or deed, simple versus 
gross negligence, the criminal responsibility of the 
accused, or his guilt or innocence. 
 
The reason for this rule is that where a jury is as 
capable as anyone else of reaching a conclusion on 
certain facts, it is error to permit a witness to give his 
own opinion or interpretation of the facts because it 
invades the province of the jury. The same rule applies 
when it is an expert opinion being offered on a matter 
equally within the scope of a jury’s common 
knowledge.” 
 

This rationale was followed in Koenig v. South 
Haven, 221 Mich. App. 711, 726-27 (1997). In 
Koenig, the plaintiffs sought to have experts testify 
that the defendant was grossly negligent. The Court 
refused, finding that admission of that testimony 
would improperly invade the jury’s province. As the 
Court concluded, The jury was fully competent to 
make this determination without the opinion of 
plaintiffs’ expert witnesses.  

 
Practical Tips 

 
The foregoing should make one thing clear to 

any party seeking the admission of expert testimony: 
witness preparation is crucial. Failure to meet with 
your expert and to tailor your line of questioning to 
avoid conclusions of law runs the risk of having that 
testimony barred from admission. Explain to the 
expert the fine line between testimony that is 
admissible (the brake pedal was manufactured with a 

crack in the mold) and testimony that is 
inadmissible (the brake pedal was negligently 
manufactured). Although experts are often the most 
experienced trial witnesses, fine distinctions such as 
these are easy to overlook. This is a potentially fatal 
mistake that is easily avoidable. 
 

If you are seeking to oppose the admission of 
expert testimony, pay particular attention to the 
expert’s final statements on direct examination. 
Quite often, this is when a party seeking to close 
with a bang may inadvertently ask that one, final 
question that crosses the line between proper expert 
opinion testimony and improper usurpation of the 
judge or jury’s power. If the expert witness makes 
that fateful error, you should move to strike the 
testimony under Rule 704 as invading the province 
of the jury.  
 

Conclusion 
 

In today’s high stakes litigation, the use of 
expert witness testimony is the norm rather than the 
exception. An expert witness can provide valuable 
insight into all aspects of a case, from physical 
injury to mechanical malfunction. The expert can 
attempt to explain why something happened the way 
it did, and can even opine on the ultimate issue in a 
case. What the expert cannot do is tell the jury what 
to decide. 
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The prehearing report addresses whether the 
questions presented on appeal were properly 
preserved by the appellant and it addresses the 
appropriate standard of review for each issue. Last, 
the prehearing report applies what the prehearing 
attorney believes is the correct law to the issue 
presented and suggests whether the panel should 
affirm or reverse the lower court’s order. In short, 
assume that the Court is familiar with the law and 
the issues; therefore, the appellate advocate must 
focus on how to convince the panel why his or her 
analysis is the proper one. 
 

Last, spend a few moments before oral argument 
to consider how to convince the panel of judges not 
only that your application of the law to the facts in 
the record yields the result you are advocating, but 
why that result is fair. Each member of the panel 
wants to feel good about the decision he or she 
reaches. Effective advocacy conveys to the panel that 
your position is supported by the law and by notions 
of fairness. 
 

As stated from the outset, each appeal presents 
its own unique facts and issues that require 
individual treatment and attention. The above 
suggestions, however, apply to all appellate 
arguments and should assist the appellate 
practitioner in presenting a more effective appellate 
argument. 

 
 
 

 

 

 
Litigation Section 
State Bar of Michigan 
306 Townsend Street 
Lansing, Michigan 48933-2083 


