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 CHAIR’S LETTER 
 Abraham Singer, Pepper, Hamilton & Scheetz 
 

Over the years that I have been a trial lawyer in private practice, I have been involved in a 
broad variety of pro bono work representing the economically deprived in our society Χ most 
of which I found worthwhile and personally rewarding. Nevertheless, I found that it has 
become more difficult to become involved in the "impact" type of case that does not simply 
assist the specific litigant represented but has consequences far beyond the resolution of the 
individual case. Moreover, my cursory observations tell me that there are fewer of these 
cases being litigated than when I started my career as a legal services lawyer with the 
National Office of Legal Services in the now extinct Office of Economic Opportunity. 
 

In large part this has resulted from legislative restrictions placed upon programs funded in 
whole or in part by the successor to my former employer, the Legal Services Corporation 
(LSC). The primary restrictions imposed by the federal legislation which governs the LSC 
include prohibitions against representation of immigrants, actions which seek to challenge 
welfare laws, actions which allow the awarding of attorney fees, and most importantly, class 
actions. Another more subtle limitation on these programs--that is, the resources currently 
available to these programs--compromises their ability to undertake the complex and 
significant impact cases. Therefore, there is a very real immediate need for private lawyers to 
be available to pursue these types of matters. 
 

To that end, the Litigation Section is in the process of assembling a group of lawyers who 
are prepared to invest the time, skill and commitment needed to pursue these types of 
potential matters. Our current thinking is that the Section will attempt to work with both 
local and statewide legal services programs and advocacy groups that have "grassroots" 
knowledge of the problems and issues that may need to utilize our services. On many 
occasions I have had discussions with lawyers across the state who wish to become involved 
in pro bono work but have failed to come across challenging and meaningful cases in which 
to become involved. This is such an opportunity. Therefore, if you have an interest in doing 
this type of pro bono work, please write me a 
short note stating your interest, your areas of 
expertise and the scope and resources 
(personnel and time) that you or your firm 
would potentially commit to these matters.  
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 THE LIMITS OF ADVOCACY: 
 JOHNNY COCHRAN REVISITED 
 Samuel E. McCargo, Esq., Comprehensive Health Services 
 

Adapted with permission of The Institute of 
Continuing Legal Education from a presentation given 
at the 47th Annual Advocacy Institute, May 11, 1996. 
 

The mock trial sponsored by the Institute of 
Continuing Legal Education was a remarkable 
demonstration of trial skills. I was backstage watching 
the performance and was impressed with the lawyers I 
saw. They were all truly fine, fine barristers. 
 

I was particularly awed by the seriousness and sanctity 
with which they approached some of the hypothetical 
issues captured in the 47th Annual Advocacy Institute. 
Of course, their dress and style were impeccable. In yet 
another vein, I found myself captivated by the true 
dynamics of the demonstration; in all of the majesty of it, 
there was a fight - no a brawl - on stage. I witnessed a 
serious battle in progress; there was an unmistakable 
struggle for supremacy in the midst of the fictional trial. 
Now, lest you be lulled into believing that this fictional 
fight was simply a sterile demonstration and therefore 
something less than real, let me suggest to you that the 
lawyer-actors I saw were consumed by the instinct to 
fight when placed in front of the mock jury. 
 

There is something about lawyers that makes us so 
different from the rest of society. We are programmed 
professional combatants. When we step into a 
courtroom, we cannot help but succumb to the 
intoxication of the battle field. 
 

My quest to understand what keeps the lid on the 
inherently combative nature of trial practice, i.e., what 
makes and keeps it civilized, forced me to look more 
closely at the four great sins of the trial lawyer. These are 
cardinal rules that great trial lawyers never transgress. 
They are more formally codified in MRPC 3.1. These 
four great sins of the trial lawyer can be illustrated by 
four archetypes: the lawyer prevaricator, the lawyer-
magician, the lawyer-shroud, and the lawyer-progenitor. 

 
The lawyer-prevaricator is, for want of a better term, a 

malicious liar. This is a lawyer who takes a known set of 
facts, disregards them, and presents a complete lie to the 

jury, the judge, and other lawyers. The sin is the 
advocacy of false facts with full knowledge of the true 
facts. 
 

The lawyer-magician is different. The lawyer magician 
uses sleight of hand, plays tricks with the facts, and hides 
them. The sin is the intentional misdirection of the jury 
to obtain results based on a misunderstanding and 
confusion over the true facts. 
 

The lawyer-shroud does the same thing with the law. 
The sin is building trial advocacy on an intentionally 
distorted and convoluted legal premise. 

 
The lawyer-progenitor is a creator and a fabricator. 

The progenitor reminds me of old friends who loved to 
attend parties and cabarets. Many of these cabarets 
offered no refreshments, so the practice was to bring 
your own refreshments with you. They were called 
BYOB parties. A lawyer-progenitor views a trial as a 
BYOB affair, so the lawyer-progenitor brings his or her 
own libations to the trial. The sin is the intoxicated 
escape from all reality; and in the place of reality, the 
progenitor dances with a blind and dogged advocacy of a 
totally fictional account of the dispute. 
 

These archetypes illustrate the four great sins of the 
trial lawyer. They are graphic examples of the four 
prohibitions codified in MRPC 3.1. These are the great 
do nots of trial advocacy. 
 

A full grasp of the ethical playing field of trial 
advocacy requires a close look at the flip side of the coin. 
We must examine those talents and skills that must be 
honed, mastered, and instinctively employed by every 
lawyer who comes face-to-face with a jury. This is the 
stuff that really determines what makes good trial ethics. 

 
Good trial ethics can be defined very simply: it is fighting 

the good fight. Think for a moment of the operative words. 
First, if you are in trial, you are in a fight. The trial lawyer is 
engaged in a struggle for supremacy from the moment the 
gavel sounds until the verdict is read. As trial lawyers, 
we are expected to fight, but the qualifier is good.
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Good ethics mean a good fight, and a good fight is good 
ethics. 

 
A one-on-one contest evolves in the courtroom; two 

lawyers become wrestlers before the jury. This professional 
battle toggles back and forth between a dance and a 
wrestling match. It becomes very personal. 
 

Good ethics, in essence, becomes a relationship question. 
I have tried very hard to come up with graphic ways of 
helping you understand good ethics. I think the key to truly 
understanding good trial ethics is understanding what is 
required of any intimate relationship. Good ethics are not 
intellectual; they are intimate, personal, and almost sexual. 
They are driven by strong emotions, so good lawyers 
become a family of passionate personalities. 
 

Ironically, the same types of human skills and talents that 
tend to create meaningful and satisfying intimate sexual 
relationships create good trial ethics. There are at least six 
human skills and talents that are prerequisites to good ethics 
and good sex. There is a great sense of touch, a great sense 
of timing, a fantastic sense of humor, a rich crescendo, a 
win-win climax, and a glowing decrescendo. 
 

Meaningful and satisfying intimate relationships do not 
just magically appear; you must aggressively pursue the 
skills that create them. The same is true for good trial ethics. 
Good trial lawyers who are searching for good trial ethics 
understand that you must develop and cultivate an intuitive 
feel for relationships between lawyers, courts, and jurors. A 
trial, and the relationships within it, must be sculptured. The 
trial attorney must know when to squeeze a sensitive issue 
and when to let go of a volatile confrontation. A trial 
attorney’s sense of touch and feel for the safe course of the 
trial must be impeccable. 
 

But a good sense of touch isn’t enough you’ve got to have 
good timing. Good ethics is often not a question of what you 
do but when you do it, not what you say but when you say 
it. Timing is critical. The good fight in the courtroom is not 
the product of spontaneous combustion but instead is the 
offspring of well-timed, planned, and choreographed 
orchestration. 
 

A little humor brings perspective, which in turn 
illuminates the lines that separate proper from improper trial 
conduct. Good trial lawyers looking for good ethics must be 
able to laugh at this thing called life. They must be able to 
stand back from the fight and occasionally laugh at it. 

Effective advocacy and good ethics require an ability to 
relax and let go, even in the midst of the heat of battle. 
 

Good trial lawyers build good ethics throughout their 
personal careers and through many, many relationships with 
other lawyers and judges. They are constantly looking for 
that crescendo; that gradual but powerful enhancement of 
reputable conduct that explodes into respect, honor, and 
mutual professional admiration. Remember, however, you 
can’t just rush into a sexual relationship and automatically 
see stars, good sex is a building process. The same is true 
for good ethics. 
 

There is no feeling more gratifying than a win-win climax 
at the culmination of a trial. The climax for the trial attorney 
is not found in the jury deliberations; it is not in the verdict; 
instead, it is in the closing argument. At the end of a good 
fight, there ought to be a win-win climax. The cumulative 
ecstasy of the face-off with the jury, the crafting of 
presentations, the control of the tempo, and the thrust of the 
crowning blow are only attainable for lawyers at one magic 
point in the trial, the closing argument. It is a moment to be 
savored! Good trial lawyers know that it is critical to allow 
this to be the crowning moment it should be; it is a fruitless 
and destructive effort to embark on a quest for a multiplicity 
of such moments in any single trial. 

 
The decrescendo may be the best part of good trial ethics. 

Once the trial lawyer has fought the good fight, built the 
intimate professional relationships, reached the point of 
closing arguments, and eloquently emptied that personal and 
professional vessel, then it is time to straighten the garb and 
take a seat knowing that you have just been to the mountain 
top. Sit, as the glow is on you, and reflect on the totality of 
the experience as the illumination slowly washes away. 

 
Skills and talents of this nature should be on the wanna-be 

list of all trial lawyers. Pursuing them will mold not only 
your trial skills but also your inclination to put a good ethics 
foot forward at all times. 
 

When I was asked to participate in the 47th Annual 
Advocacy Institute, the subject of Johnny Cochran, the race 
card, and the Simpson case was assigned to me. As I thought 
about this topic more and more, and looked at the two-sided 
coin of trial ethics, a very old story came to mind. 

 
It is a story about a Lion, a Fox, and an Ass. The Lion and 

the Fox joined forces to hunt for prey. They hunted for a 
long time, but they were unsuccessful. They became hungry, 
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and then desperate. The Fox turned to the Lion and said, 
Your majesty, I have an idea. I shall go over the hill and tell 
the Ass that you have invited him to join you for a stroll 
through the forest. The Lion agreed, so the Fox scampered 
over the hill, found the Ass, and delivered the message. The 
Ass was flattered, got spruced up, and took off to find the 
Lion. The Ass found the Lion, and the two strolled off into 
the forest. Once they got deep into the forest, the Lion 
attacked and slew the Ass. 
 

The Fox, who had been watching in the bushes, came out 
and began to salivate. Dinner, the Fox said, dinner, dinner. 
The Lion stopped the Fox and said, I am tired, Fox. I will 
climb this tree and rest, but do not touch this Ass. If you 
touch this Ass, you will meet the same fate as the Ass. So 
the Lion climbed the tree and fell asleep. 
 

Well, soon hunger just overtook the Fox. Finally, the Fox 
ate the brains of the Ass. The Lion came down from the tree 
and immediately noticed that the brains were gone. The 
Lion turned to the Fox and said, I told you not to bother the 
Ass, and now that you have eaten the brains of the Ass, you 
must suffer the same fate. 
 

The Fox quickly responded, Your majesty, I’m 
heartbroken; I’m distraught. Why would you think such a 
thing of me? You told me not to touch the Ass, so I would 
never have eaten the brains of the Ass. He then exclaimed, 
Above and beyond that, I could not have eaten the brains of 
the Ass. The Lion raised up his head and said, What? The 
Fox said, I couldn’t have eaten the brains of the Ass, your 
majesty, because the Ass had no brains. For if the Ass had 
brains, he would not have fallen into the shallow trap we 
set. 
 

The Simpson case is, in many respects, like the ethical 
saga in Aesop’s old fable of the Lion, the Fox, and the Ass.  

 
The intrigue, the adventure, and the ethical dilemma are 

present in both of these fascinating stories. If we draw some 
parallels between Aesop’s characters and the principal 
players in the Simpson case, the real ethical question 
surrounding the race card defense jumps right out at you.  
 

The key and first step is properly casting Johnny Cochran 
in Aesop’s fable. Obviously Johnny Cochran’s role in the 

Simpson case does not parallel that of the Ass in Aesop’s 
fable. Implicit in the topic assigned to me is the suggestion 
that Johnny Cochran went too far ethically by playing the 
race card in the Simpson trial. While the Lion in the fable 
physically conquered the Ass, the act of slaying the Ass was 
with brute open force in the wild. The Fox, on the other 
hand, played a key role in the slaying of the Ass by violating 
all four of the great sins of trial lawyers. The Fox was a 
prevaricator, a magician, a shroud, and a progenitor. 
 

So is there any difference between the Fox and Johnny 
Cochran? Did Johnny Cochran bring the race card into the 
Simpson case and, in doing so, divert the attention of the 
jury from the real issues? If so, what’s the difference 
between Johnny Cochran and the Fox? 

 
The difference between Johnny Cochran and the Fox is 

ignorance. Johnny Cochran does not know now, and did not 
know when he tried the case, what really happened to 
Nicole Simpson and Ron Goldman. I don’t know what 
happened to Nicole and Ron; any lawyer reading this article 
does not know what happened to Nicole and Ron. Johnny 
wasn’t there; I wasn’t there; you weren’t there. Johnny 
Cochran was ignorant of the true facts of the Simpson-
Goldman murders. 

 
Ironically, however, this ignorance gave him power. This 

uninformed, unaware, and blind condition was the platform 
from which he launched the Simpson defense. Johnny, like 
every trial attorney, had no first-hand, eyewitness 
knowledge of the facts of this case. His knowledge of the 
facts was limited to what he was told, saw, and touched after 
the fact. So when he entered the Simpson courtroom, as for 
every trial lawyer who goes into a courtroom to try a case, 
his greatest burden was ignorance, which was also his 
greatest asset. Why was ignorance an asset? 

 
Given his ignorance, Johnny had to summon and rely on 

his beliefs. His beliefs gave him power. That’s where 
Johnny differs from Aesop’s Fox. When the Fox told the 
Lion the story about the brains of the Ass, the Fox knew 
exactly what had happened to the brains of the Ass. The Fox 
was not ignorant. The Fox knew that he had eaten the brains 
of the Ass. Johnny Cochran, in contrast, did not know what 
had happened to Nicole Simpson. However, he believed that 
Mark Fuhrman was a racist. He believed that Fuhrman was 
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a liar. He believed that the LAPD had a history of racism. 
 
He believed that Christopher Darden and Marcia Clark 

were not unbiased prosecutors. He believed that Darden and 
Clark had become avenging angels. He therefore built a 
defense for Simpson on principles in which he truly and 
emotionally believed. In doing so, he never transgressed the 
four Αgreat sins≅ of the trial lawyer. 

 
He took his beliefs and did with them what we all do as 

trial lawyers: he agitated. Every trial lawyer is, to a great 
extent, an agitator and a mercenary. We are like the 
mechanical agitators in a washing machine. We go back and 
forth, back and forth, and slap the dirty clothes around. In 
this process of agitating and slapping society’s dirty linen 
around, we cleanse society case by case. We expel the 
clinging dirt from the fibers of American society. Johnny’s 
assault on racism within the LAPD was successful because 
it was embraced by his Αfeel≅ for the case; great Αtiming≅ 
in the presentation of issues and evidence; humor where 
appropriate; a clear crescendo in his attack; an ecstatic win-
win closing; all coupled with a continuing nationwide 
decrescendo a smooth reclining away from the heat of 
battle. 
 

The role we play in this process of shaping and molding 
human and societal relationships through litigation is not 
always popular. Knowing this, as I do, I have assumed that 
even this literary audience has an expectation that I should 
offer an apology for Johnny Cochran’s agitation of our 
criminal justice system. It dawned on me that you might 
need an apology to feel good about yourselves. I thought 
you might silently demand one. True, I considered it, but in 
the end I wrote the apology out of the script. 
 

No matter how many ways I tried to formulate a sincere 
apology for the trial bar, I couldn’t do it convincingly. The 
biggest impediment was my discovery that I am not sorry 
about being a trial lawyer. Furthermore, I don’t believe that 
any good trial lawyer ought to feel apologetic. In the 
simplest of terms, I am not sorry that I get a rush when I go 
into a courtroom; I am not sorry that I salivate at the thought 
of a battle; I am not sorry about my quests to lock horns 
with the best; and I am not sorry about the exhilaration I feel 
when I stand up and make my closing argument, knowing 
that mine has been the absolute best. This competitive 
process of pitting reciprocal quests for excellence against 
each other in our courts of law is the hallmark of our system 
of justice. While its appearance is not always popular to the 

nonparticipant observer, it is difficult to feel apologetic 
about an experience you enjoy so much.  
 

Our society has created a system to ensure that justice is 
done for society as a whole. The trial lawyer is not 
responsible for justice; instead, it is the trial process that is 
responsible for producing justice. I have never had a client 
come to me on the day of trial and say, Go forth and bring 
me justice. The client says, Go forth and bring me victory. 
As a result, while I am fighting for victory within the 
boundaries set by our system of justice, I’ve got to be really 
careful about worrying too much about society’s notions of 
justice. 

 
This competitive arena is the backbone of our legal 

system. In it, we trial attorneys are mercenaries. We are guns 
for hire. In most cases, our clients would opt for an 
unregulated arena for our battles, as long as we win. In 
contrast, those outsiders who loath our system would impose 
regulations that would sterilize the system to the point of 
total ineffectiveness. Therefore, it is in our self-interest and 
in the interest of our legal system that we police and regulate 
our battlefield. In doing so, we must all stop and take a close 
and critical look at cases like the Simpson trial. In our own 
minds we must quietly and privately ask, Was Johnny 
ethically wrong when he put the LAPD on trial 
simultaneously with the accused murderer of two innocent 
human beings? 

 
Many commentators have said that Johnny Cochran, as a 

mercenary and an agitator, had no conscience because he 
went too far. They say Johnny Cochran went into the 
Simpson trial knowing that two human beings had lost their 
lives; and he immediately sought out the Blob of confusion. 
Movie buffs will quickly recognize this creature; in the 
movie The Blob, the villain was a red, mushy, gooey 
insatiable creature. It was much like confusion in a 
courtroom. The more it was fed, the bigger it got. The 
bigger it got, the more it ate. 

These commentators say that, in essence, Johnny Cochran 
acted unethically when he fed the race card to the Blob of 
confusion in the Simpson trial, and nourished it until it 
ultimately ate justice. I disagree. I firmly believe that Johnny 
was ethically bound to fight tenaciously for the freedom of 
his client, O. J. Simpson. In doing so, institutionally 
protected racism became a trial issue. In truth, however, 
Johnny never played the proverbial race card. The 
traditional race card is a pentastich; a poem of five lines. 
This pentastich of racism is simple: 

 



 
PAGE 6 THE LITIGATION NEWSLETTER 

 
 

 
 
 LITIGATION SECTION 
 State Bar of Michigan 

 

 
1. The victim is black, true, O. J. Simpson is black. 

 
2. The victim is poor and weak, but, O. J. certainly was 

neither poor nor weak. 
 

3. The victim is uneducated and unwise, armed with a 
college education and a multitude of professional 
exploits, O. J. was neither uneducated nor unwise. 

 
4. The victim is a resident of a rural setting or blighted 

urban America, not so for O. J. 
 

5. The victim has been used by the power structure, the 
LAPD and Fuhrman tried to use O. J., but he 
certainly had help not usually available in race card 
cases. 

 
You see, the card that Johnny Cochran played simply 
doesn’t fit the proverbial mold. 
 

What Johnny did was put the criminal justice empire and 
racism on trial. He forced our system of justice to look at its 
own ugliness while simultaneously scrutinizing the ugliness 
of the Simpson murders. 

 
When you look at what happened in the Simpson case, 

you might say, Gee, I’m uncomfortable about that. You 
might wonder whether justice was really done. You might 
ask, Did Johnny really exemplify a trial lawyer seeking good 
ethics, or was this a travesty of justice? From a historical 
perspective, the Simpson trial was one of two great trials in 
this century. In the other, racism was also on trial. This other 
grand criminal trial of this century also left America feeling 
unsettled, just like the Simpson trial. The defendants in that 
case were Sacco and Vanzetti [Sacco v Massachusetts]; the 
trial drama occurred in 1920 and 1921, with appeals until 
1927. The outcome, however, was quite different. 
 

Sacco and Vanzetti were Italian Americans who came to 
this country to escape the problems of Italy. However, here 
they found World War I facing them; so instead of going to 
war, they fled to Mexico. After World War I, they returned 
to the United States. Sacco and Vanzetti lived in an Italian 
community, and on one spring day in 1920, there was a 

payroll robbery and a murder. Sacco and Vanzetti were later 
arrested and charged with this murder. 
 

The trial of Sacco and Vanzetti was substantially similar 
to the trial of O. J. Simpson. It was long, with witness after 
witness. It was a media event. There were problems with the 
Sacco case. There were witnesses who said that they weren’t 
at the scene, that they couldn’t have done it. There were 
witnesses who came forth and said the murder was 
committed by the members of a gang, and the gang 
members later confessed. Nevertheless, Sacco and Vanzetti 
were ultimately convicted, and in 1927 they went to the 
electric chair. 
 

Judge Thayer, who sat on the case, denied their request 
for a new trial. He said, well, maybe the evidence doesn’t 
prove their guilt, but Sacco and Vanzetti had a 
consciousness of guilt, and it was sufficient to rely on how 
they acted after the crime was committed. This 
consciousness of guilt was enough in Judge Thayer’s eyes. 
In truth, the prosecutor, the press, and the judge put Sacco 
and Vanzetti in the electric chair because they were Italian-
Americans and because they fled the war. Sacco and 
Vanzetti were executed not because they committed murder, 
not because there was a robbery, but because of the racism 
of the criminal justice system of this country in the 1920s. 

 
In both of these highly publicized criminal trials in which 

race was a major issue, we get this feeling in the pits of our 
stomachs that justice was not done. 

 
As trial lawyers, the dilemma of trial ethics and justice is a 
personal burden we must carry; and it can only be resolved 
case by case in disputes like the Simpson trial. Such cases 
illuminate the value of the agitator in the belly of the justice 
system. The cleansing action of trial practice is not always 
all encompassing in any single case, but every case has a 
cleansing potential far beyond its apparent limitations. 
Sacco and Vanzetti should be a constant reminder that 
runaway racism is a killer and that it must be vigorously 
attacked even in the midst of provocative and highly 
publicized cases. If it is not faced and defeated in cases like 
Sacco, sooner or later, it will dominate the agenda in cases 
like the Simpson trial. We cannot afford to fail to challenge 
this system, i.e., to put the empire on trial, anytime it has 
been infected by the disease of racism.  
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Lawyers, I say to you today, we must police each other 
and measure our trial ethics by the great sins and aspirations 

 

explored in this lecture. Ethically, we trial lawyers must not 
shirk our duty and right to challenge a system that can 
become Stephen Spielberg’s Empire turned to the dark side. 
Good ethics requires that even in the face of highly charged 
human drama and tragedy, we challenge our most powerful 
societal systems when they have become flawed. Johnny 

was not, therefore, outside the boundaries of legal ethics 
when he forced the jury to accept the fact that it had to make 
a choice between the lesser of two evils . . . and 
convincingly proved that there was an ominous presence of 
the dark side in the LA system of criminal justice. 
 

  

TECHNIQUES FOR BUILDING 
 A CLIENT-CULTURE 
 Austin G. Anderson & Sandra J. Boyer, The AndersonBoyer Group 
 
1. Develop a brochure or resume which focuses on clients - 

how they are served. 
 
2. Recognize lawyers who bring in new clients. 
 
3. Shower your staff with attention. 
 
4. The importance of clients must pervade every part of your 

firm. 
 
5. Focus on clients and client services when preparing firm 

budgets, etc. 
 
6. Always speak positively about clients. 
 
7. Make regular visits to clients. 
 
8. Develop ways to listen to your clients. 
 
9. Always work on client response mechanisms. 

10. Keep promises to clients. 
 
11. Have an obsession with quality. 
 
12. Develop a passion for every client related activity in the 

firm. 
 

For more information on this topic, please ask Austin 
Anderson or Sandra Boyer about their in-house training 
seminars. Additional seminars offered are: Building 
Associate Trial Skills by Doing and Watching; Developing 
the Associates You Want to Keep; Developing and 
Implementing Individual Lawyer, Practice Group and 
Marketing Plans That Work; Implementing and Maintaining 
the Successful Practice Group Concept; Building and 
Maintaining the Committed, Productive Support Staff.# 
 
AndersonBoyer Group, 2890 Carpenter Road, Suite 900, 
Ann Arbor, Michigan 48108, (313) 971-5689, Fax: (313) 
971-8521, e-mail: BOYER12@AOL.COM. 
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 MICHIGAN JOINS OTHER STATES IN 
 LEGISLATIVELY LIMITING THE 
 SCOPE OF ACCOUNTANTS'  
 LIABILITY TO NON-CLIENTS 
 
 Richard W. Paul ! Dickinson, Wright, Moon, Van Dusen & Freeman 
 
 A. Introduction 
 

Michigan's "Tort Reform Act," Public Act 249 of 1995, 
became effective March 28, 1996. Although geared 
primarily to reform Michigan's product liability law, the Act 
also governs tort actions against certified public 
accountants. Of particular significance is the section which 
newly defines and limits the scope of an accountant's 
liability to non-clients. By enacting this provision, Michigan 
joins several other states which have adopted statutes 
limiting the liability of accountants to third parties. As 
Michigan appellate courts have apparently not yet 
considered this section, statutes and related decisions from 
these other states may provide some guidance in addressing 
the Michigan law. 
 

B. Michigan's New Statutory Scheme: 
M.C.L.A. 600.2962 

 
M.C.L.A. 600.2962 contains the provisions of the Tort 

Reform Act applicable to actions against certified public 
accountants: 
 

Section 2962. This section applies to an action for 
professional malpractice against a certified public 
accountant. A certified public accountant is liable 
for civil damages in connection with public 
accounting services performed by the certified 
public accountant only in 1 of the following 
situations: 

 
(a) A negligent act, omission, decision, or other 
conduct of the certified public accountant if the 
claimant is the certified public accountant's client. 

 

(b) An act, omission, decision, or conduct of the 
certified public accountant that constitutes fraud or an 
intentional misrepresentation. 

 
(c) A negligent act, omission, decision, or other 
conduct of the certified public accountant if the certified 
public accountant was informed in writing by the client 
at the time of engagement that a primary intent of the 
client was for the professional public accounting 
services to benefit or influence the person bringing the 
action for civil damages. For the purposes of this 
subdivision, the certified public accountant shall 
identify in writing to the client each person, generic 
group, or class description that the certified public 
accountant intends to have rely on the services. The 
certified public accountant may be held liable only to 
each identified person, generic group, or class 
description. The certified public accountant’s written 
identification shall include each person, generic group, 
or class description identified by the client as being 
benefited or influenced. 

 
The statute delineates the situations in which claims can 

be asserted against certified public accountants. Consistent 
with prior Michigan law, Section 2962(a) allows clients to 
assert negligence claims against CPA's. Also consistent with 
prior Michigan law, Section 2962(b) allows a CPA to be 
liable for fraud or intentional misrepresentation, regardless 
of whether the injured party is a client. In a change from 
prior Michigan law, Section 2962(c) defines and limits the 
circumstances in which a non-client can assert negligence 
claims against a CPA. Under this section, a CPA can be 
liable to a non-client for negligence only if such third-party 
is identified by name, generic group or class description in 
the writings required by the statute. 
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Prior to the enactment of M.C.L.A. 600.2962(c), 
Michigan recognized Restatement Torts, 2d ∋552 as the 
minimum standard applicable in reviewing the scope of an 
accountant's potential third-party liability for negligent 
misrepresentation.1 The Restatement approach limits the 
third party liability of accountants to losses suffered by 
classes of generally intended recipients whom the 
accountant knows will rely upon the accountant's report.2 
No writings are required in order to establish liability. 
 

Now, under Section 2962(c), a third party other than the 
client may sue a certified public accountant for "a negligent 
act, omission, decision or other conduct" in connection with 
"public accounting services" performed by the accountant 
only if the following conditions are met: 
 

Χ The CPA was informed in writing by the client "at 
the time of engagement"3 that the client's "primary 
intent" was for the CPA's professional services to 
benefit or influence the third party. 

 
Χ The CPA identified in writing to the client "each 

person, generic group, or class description" who 
was intended by the CPA to rely upon the CPA's 
professional services.4 

 
Χ The CPA's written identification includes "each 

person, generic group, or class description" which 
the client identified as being benefited or 
influenced by the CPA's professional services. 

 
By enacting M.C.L.A. 600.2962, Michigan joins several 

other states which have legislatively limited the scope of an 
accountant's liability to non-clients for negligence. As of the 
preparation of this article, research has disclosed no reported 
Michigan appellate decisions dealing with M.C.L.A. 
600.2962; examination of these other statutes and related 
authorities may provide some guidance in addressing the 
Michigan law. 
 

C. Statutory Schemes of Other States 
 

Arkansas5, Illinois6, Kansas7, New Jersey8, Utah9 and 
Wyoming10 have enacted statutes limiting the liability of 
accountants to non-clients for negligence unless the 
accountant was aware of the particular plaintiff's intention to 

rely upon the accountant. Most of these statutes also require 
some form of writing identifying the intended non-client 
beneficiary. Some of these statutes have been considered in 
appellate decisions. 
 

1. Illinois 
 

Section 30.1 of the Illinois Public Accounting Act 
requires that the accountant be aware that "a primary intent" 
of the client was for the accountant's services to benefit or 
influence the person bringing the action, with the additional 
proviso that the accountant (1) identify in writing to the 
client those persons who are intended to rely on the services, 
and (2) send a copy of such writing "or similar statement" to 
those persons identified in the writing or statement.11 

Several Illinois federal courts have considered the writing 
requirement provisions of the statute and dismissed 
negligent misrepresentation claims where the non-client 
failed to allege the requisite written identification and 
notification.12 These cases recognize that the statute gives 
the accountant, and not the client, the right to determine to 
which non-privity parties the accountant will be liable to, 
thereby essentially shielding accountants from any unwanted 
liability for negligent misrepresentation to third parties.13  
 

However, subsequent to the federal court rulings, an 
Illinois state court construed the statute and rejected the 
argument that an accountant can never be liable to a third 
party for negligent misrepresentation unless the accountant 
gives written notice to the party.14 The state court held that a 
third party may state a cause of action under the statute even 
though there is no writing from the accountant: "When the 
accountant writes to no one, the plaintiff must show the 
intent of the client and knowledge of the accountant of that 
intent."15 
 

2. Arkansas 
 

Like Illinois, the Arkansas statute not only requires that 
the accountant be aware that "a primary intent" of the client 
was for the accountant's services to benefit or influence the 
person bringing the action, but also that the accountant 
identify in writing those persons who are intended to rely on 
the services and send a copy of that writing or "a similar 
statement" to those identified persons.16 
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In a 1995 opinion, the Supreme Court of Arkansas relied 
upon the statute to affirm the dismissal of a non-client's 
negligent misrepresentation claim where (1) the accountant 
never identified the non-client in writing, or otherwise, as a 
person who was intended to rely upon the accountant's 
services, and (2) the non-client failed to allege that the 
accountant sent him a copy of a statement announcing such 
intent.17 
 

3. Utah 
 

Utah similarly limits an accountant's third-party liability 
for negligence to those situations where (1) the accountant 
knew that "a primary intent" of the client was for the 
accountant's services to benefit or influence the person 
bringing the action, (2) the accountant identified in writing 
to the client those persons who are intended to rely upon the 
services, and (3) the accountant sent a copy of the writing or 
"similar statement" to the persons identified in the writing or 
statement.18 
 

In Nordica USA, Inc. v. Deloitte & Touche, the federal 
district court held that in order to be liable for negligent 
misrepresentation under the Utah statute, the accounting 
firm had to have known at the time its audit was performed 
that the client had a primary intent for the audit to benefit or 
influence the non-client.19 
 

4. Kansas 
 

Under the Kansas statute, an accountant cannot be held 
liable to a non-client for professional negligence unless (1) 
the accountant knew at the time of the engagement or the 
accountant and the client mutually agreed after the time of 
the engagement that the accountant's services rendered to 
the client would be made available to the plaintiff non-client 
who was identified in writing to the accountant, and (2) the 
accountant knew that the plaintiff non-client intended to rely 
upon such services in connection with specified transactions 
described in writing.20 
 

In Gillespie v. Seymour, the Kansas Court of Appeals 
upheld the constitutionality of the Kansas statute and 

dismissed a non-client's negligence action because there was 
no evidence that the accountants knew when engaged that 
their services would be made available to the non-clients, or 
that the accountants had notice in writing that the non-
clients intended to rely upon such services in connection 
with specified transactions.21 
 

5. New Jersey and Wyoming 
  

The New Jersey statute provides that an accountant cannot 
be held liable for professional negligence to a non-client 
unless (1) the accountant knew at the time of the 
engagement, or agreed with the client after the time of the 
engagement, that the accountant's services rendered to the 
client would be made available to the non-client claimant 
who was specifically identified to the accountant in 
connection with a specified transaction made by such 
claimant; (2) the accountant knew that such claimant 
intended to rely upon the services in connection with that 
specified transaction; and (3) the accountant directly 
expressed to such claimant, by words or conduct, the 
accountant's understanding of such claimant's intended 
reliance or the services.22 The statute also provides a 
separate rule for banks. Non-client banks may hold 
accountants liable for negligence only if the accountant 
acknowledged in writing the bank's intended reliance on the 
accountant's services and the client's knowledge of that 
reliance.23 
 

The Wyoming statute is substantively identical to New 
Jersey's with two significant exceptions: in order to be 
entitled to the statutory limitation of liability, the 
accountants must (1) disclose in their reports or opinions the 
purpose of the report or opinion and the persons entitled to 
rely on them, and (2) that liability to third parties may be 
limited by law.24 
 

As of the preparation of this article, research has disclosed 
no reported appellate decisions addressing the New Jersey 
or Wyoming statutes. 
 

D. Conclusion 
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With the enactment of M.C.L.A. 600.2962, Michigan has 
statutorily limited the scope of an accountant's liability for 
negligence to non-clients. The statute changes prior 
Michigan law by requiring certain writings disclosing the 
primary intent of the client concerning the accountant's 
services and identifying the intended non-client beneficiary 
of such services. Absent such writings, a third party may not 
maintain a negligence action against an accountant. While 
no Michigan appellate court has yet addressed this statute, 
guidance may be gleaned from other states with statutes 
restricting the scope of an accountant's liability to non-
clients for negligence. 
 

END NOTES 
 

1. Law Offices of Lawrence J. Stockler, P.C. v. Rose, 174 
Mich. App. 14, 36 (1989), appeal denied, 434 Mich. 
862 (1990). The Stockler court found it unnecessary 
under the facts of the case to address the adoption of a 
broader standard holding accountants liable to all 
reasonably foreseeable third parties. Stockler at 36-37. 
See also, M. Fink, "Third-Party Liability of Public 
Accountants," 71 Mich. B.J. 1286 (1992). 

 
2. Section 552 of the Restatement (2d) of Torts provides: 
 

(1) One who, in the course of his business, 
profession or employment, or in any other transaction 
in which he has a pecuniary interest, supplies false 
information for the guidance of others in their 
business transactions, is subject to liability for 
pecuniary loss caused to them by their justifiable 
reliance upon the information, if he fails to exercise 
reasonable care or competence in obtaining or 
communicating the information. 

 
(2) Except as stated in Subsection (3), the 

liability stated in Subsection (1) is limited to loss 
suffered 

 
(a) by the person or one of a 

limited group of persons for whose benefit 
and guidance he intends to supply the 
information or knows that the recipient 
intends to supply it; and 

 
(b) through reliance upon it in a 

transaction that he intends the information to 
influence or knows that the recipient so 

intends or in a substantially similar 
transaction. 
(3) The liability of one who is under a 

public duty to give the information extends to loss 
suffered by any of the class of persons for whose 
benefit the duty is created, in any of the 
transactions in which it is intended to protect them. 

 
3. The Michigan Association of Certified Public 

Accountants recognizes that a question exists as to the 
meaning of "at the time of engagement": "a 
conservative interpretation would be, when the client 
and the CPA first enter into their contract for the 
engagement of services, i.e., before the work starts. A 
liberal interpretation could be at any time prior to 
completing the engagement. It is recommended that 
Certified Public Accountants adopt the position that 
the writing is required at the very beginning, even 
before field work is commenced. Occasionally, 
however, clients may seek to establish privity after a 
report has been issued in conjunction with a 
subsequent transaction. In this case, since the 
engagement was not planned or performed in 
contemplation of the subsequent transaction, the CPA 
should carefully consider whether it is appropriate to 
acknowledge the third-party's intended reliance." 
Michigan Association of Certified Public 
Accountants, "What the Practicing CPA Needs to 
Know About Privity in Michigan - A Guide to 
Application of the New Tort Reform Privity Law," p.5 
(March, 1996).  

 
4. The Michigan Association of Certified Public 

Accountants has published sample letters for a CPA's 
response to a client's writing indicating that the client 
intends a third party to rely on the CPA's report. See, 
Michigan Association of Certified Accountants, 
"What the Practicing CPA Needs to Know About 
Privity in Michigan - A Guide to Application of the 
New Tort Reform Privity Law, "(March, 1996). 

 
5. Ark. Code Ann. ∋16-114-302 (Supp. 1993). 
 
6. 225 ILCS 450/30.1 (1993). 
 
7. Kan. Stat. Ann. ∋1-402 (Supp. 1995). 
 
8. N.J.S.A. 2A-53A-25. 

9. Utah Code Ann. ∋58-26-12 (Supp. 1992).  
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10. Wyo. Stat. 33-3-201 (1996). 
 
11. 225 ILCS 450/30.1 (2) (1993). An earlier draft of 

Michigan's Tort Reform Act contained provisions 
similar to the Illinois statute requiring the accountant 
to identify in writing to the client each person who 
was intended by the CPA to rely on the CPA's services 
and to send a copy of the writing or similar written 
statement to each person identified in the writing or 
statement. See, S.B. 344 (S-4) First Analysis: SFA 
Bill Analysis, p. 7 (August 28, 1995). These 
provisions were not enacted in M.C.L.A. 600.2962. 

 
12. See, Doughtery v. Zimbler, 922 F.Supp. 110 (N.D. Ill. 

1996); Endo v. Albertine, 812 F.Supp. 1479 (N.D. Ill. 
1993); Robin v. Falbo, 1992 U.S. Dist. LEXIS 11075 
(N.D. Ill. July 24, 1992). 

 
13. See, e.g., Doughtery at 117-18; Endo at 1495-96. 
 
14. Chestnut Corp. v. Pestine, Brinati, Gamer, Ltd., 281 

Ill. App. 3d 719, 217 Ill. Dec. 454, 667 N.E. 2d 543 
(1st Dist. 1996), appeal denied, 168 Ill. 2d 584 (1996). 

15. Chestnut Corp., 281 Ill. App. 3d at 724. 
 
16. Ark. Code Ann. ∋16-114-302(2) (Supp. 1993). 
 
17. Swink v. Ernst & Young, 322 Ark. 417, 908 S.W. 2d 

660 (1995). 
 
18. Utah Code Ann. ∋58-26-12 (Supp. 1992). 
 
19. 839 F.Supp. 1082 (D.Vt. 1993). 
 
20. Kan. Stat. Ann. ∋1-402 (Supp. 1995). 
 
21. 14 Kan. App. 2d 563, 796 P.2d 1060 (1990). 
 
22. N.J.S.A. 2A-53A-25b(2)(a)-(c). 
 
23. N.J.S.A. 2A-53A-25b(3). 
 
24. Wyo. Stat. 33-3-201 (1996). 

 REMOVAL AND REMAND: OFTEN ANYTHING 
 BUT SIMPLE OR FAIR 
 Timothy E. Galligan ! Butzel Long 
 

Notwithstanding the straightforward statutory removal and 
remand provisions, the removal path from state to federal 
court, and back again by way of remand, can be filled with 
uncertainty and complexity. From a practical perspective, 
this article demonstrates and discusses some of the more 
problematic and ambiguous aspects of the removal process.1 
  

Example A  Consistent with the thirty day time period 
set forth in 28 U.S.C. ∋ 1446(b), you file your notice of 

removal a day or two shy of thirty days from when your 
client was served with the complaint. Your opponent 
immediately moves to remand, arguing that the thirty days 
runs from when your client received a courtesy copy of the 
complaint by facsimile, which occurred a week before 
formal service and approximately thirty-five days before you 
removed. 
 

Plaintiff=s motion likely would be granted. Nearly every 
other timing provision found in the Federal Rules of Civil 
Procedure or in Title 28 is triggered by service; surprisingly, 
however, the strictly-enforced thirty day period by its terms 
runs from Αreceipt . . . through service or otherwise,≅ and a 
majority of courts addressing the issue of whether service or 
receipt triggers the removal period, including the U.S. 
District Court for the Eastern District of Michigan on two 

occasions, have remanded on the basis of untimeliness even 
though the matter was removed within thirty days of service 
if the complaint had been otherwise received by the 
defendant over thirty days before the notice of removal was 
filed.2 Where service of process appears defective or where 
a Αcourtesy≅ copy of the filed complaint has been 
forwarded to the defendant before formal service (a not-
uncommon practice particularly when there has been 
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ongoing negotiations), defense counsel, in considering 
whether to remove, and plaintiff=s counsel, in considering 
whether to move to remand, should consider the date of 
receipt as triggering the thirty day period. 
 

Example B You file your notice of removal a mere two 
days from when your client first received the complaint, 
which names your client and four others as defendants. 
Plaintiff immediately moves to remand on the basis that the 
removal was untimely since one of the other defendants had 
been served nearly forty-five days ago, and over thirty days 
before your client was served. 
 

Plaintiff=s motion likely would be granted. The notice of 
removal must be filed within thirty days from when the first 
defendant receives a copy of the complaint regardless of 
when the other defendants are served, and even if the other 
defendants are not served or otherwise apprised of the 
lawsuit until thirty days pass from when any defendant 
received the complaint.3 By first serving a defendant who 
may default, not retain an attorney or whose attorney may be 
oblivious to the possibility of removal well before serving 
the other defendants, plaintiff=s counsel can purposefully or 
inadvertently prejudice the later-served defendants= right to 
remove. An additional reason to remove as soon as possible 
is because only served defendants must consent,4 thus 
obviating the need to obtain the consent of those defendants 
who will not be served until after the notice of removal is 
filed. 
 

Example C While the judge considered the motion to 
remand, the plaintiff moved to compel the production of 
documents in the face of your objections. The motion to 
compel was denied with respect to a category of particularly 
sensitive documents. After the court granted the motion to 
remand to state court, the plaintiff renewed his motion to 
compel in state court. 
 

Even though it may be months or longer before a federal 
court remands a case, during which the court may be asked 
to rule on any number of issues, there is a surprising dearth 
of case law on the subsequent effect of the federal court=s 
actions in state court on remand. The subsequent effect in 
state court of what went on in federal court is a question of 

state law.5 The federal court=s rulings likely should stand 
under the Αlaw of the case≅ doctrine,6 although the 
discretionary nature of that doctrine makes the preclusive 
effect of a federal court ruling somewhat uncertain. If the 
state trial court lets a federal court ruling stand under the 
Αlaw of the case≅ doctrine, the federal court ruling likely 
would be subject to appellate review by the state appellate 
court,7 which would create the anomaly of a state appeals 
court reviewing the ruling of a federal district court.  
 

Both as an administrative and substantive matter, after 
remand, counsel should be attentive to pleadings filed in 
federal court and motions brought in federal court that 
remain undecided. The silence of Michigan law on this issue 
is further complicated by the fact that the Clerk=s Offices 
for the Eastern and Western Districts of Michigan do not 
send the court file to the state court upon remand. Given the 
uncertainty in this area, it is advisable to re-file pleadings, 
and any motions and supporting or opposing material if the 
motions were undecided when the matter was remanded. 
 

Example D Same as Example C, but the courts and 
sequence are reversed: the state court denies the motion to 
compel, the case is removed, and plaintiff renews his motion 
to compel. 
 

The law is established that the federal court picks up 
where the state court leaves off.8 However, if a defendant 
acts with respect to the state court action after the grounds 
for removal appear, he risks waiver. The test typically 
employed to determine whether a defendant has waived his 
right to remove by his actions is Αwhether or not such 
defendant sought affirmative relief or took affirmative 
action resulting in adjudication on the merits.≅9 Actions 
held to constitute waiver of the right to remove include, 
among others, moving to compel arbitration, and filing a 
permissive counterclaim. Actions considered defensive in 
nature and held not to waive the right to remove include the 
filing of an answer, moving for an extension of time, service 
of interrogatories, moving to vacate a TRO or opposing a 
request for a preliminary injunction, or moving for a change 
of venue. 

Example E Confident that the court=s decision to 
remand is wrong, and desperate to avoid state court, your 
client wants to know of, and exhaust, all of his appeal 
options. 
 

Your client is going to be disappointed. Few, if any, 
federal court decisions have less options for review than an 
order remanding a case to state court. A district court=s 
decision to remand on the basis of a defect in the removal 
procedure or for lack of subject matter jurisdiction cannot be 
appealed.10 In contrast, a plaintiff has the option to seek 
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discretionary review of the denial of a motion to remand 
pursuant to 28 U.S.C. ∋1292(b) or after final judgment.11 
While a magistrate=s decision on a motion to remand is 
ordinarily12 appealable to the district court, many courts 
consider a motion to remand to be nondispositive,13 
reversing only if it is shown that the decision is Αclearly 
erroneous or contrary to law.≅ However, other courts view a 
remand order as dispositive, considering it similar to a 
dispositive ruling on subject matter jurisdiction, and 
undertake a de novo review of the magistrate=s decision.14 
Moreover, once the order is mailed to the state court by the 
clerk=s office, as required by 28 U.S.C. ∋1447(c), the 
federal court loses jurisdiction, and cannot entertain a 
motion for reconsideration or reverse its decision even if it 
later determines, regretfully, that the case should not have 
been remanded.15 
 
 Conclusion 
 

As this limited glimpse into the remand/removal process 
demonstrates, the process is at times confusing and illogical 
and, at other times, clearly weighted in favor of the plaintiff 
who filed suit in state court and wants to stay there. While 
many removable actions may not implicate any of the issues 
discussed in this article, counsel is advised to scrutinize 
timing and service issues, carefully consider motion practice 
and other actions taken in both courts before jurisdiction 
becomes settled, and be mindful of the heightened 
importance of a disputed removal given the lack of appellate 
review. Without attention to such details, counsel risks the 
unnecessary loss of a federal forum, a highly undesirable 
prospect for many defendants and a loss which may 
dramatically shape the outcome of the case. 

 END NOTES 
 
1. This article discusses removal and remand on the basis of 

diversity or federal question jurisdiction, and does not 
address removal on the basis of specific statutory 
authority, such as for certain civil rights or criminal 
actions in very limited circumstances. 

 
2. See Kerr v. Holland America-Line Westours, Inc., 794 

F.Supp. 207, 211 n.4 (E.D. Mich. 1993); Roe v. 
O=Donohue, 38 F.3d 298, 304 (7th Cir. 1994) 
(although service ineffective, removal period ran from 
when receptionist was given complaint), Pillin=s 
Place, Inc. v. Bank One, 771 F.Supp. 205, 208 
(N.D.Ohio 1991) (Αcourtesy≅ copy faxed to the 
manager of the defendant=s collection department 
triggered removal period). However, while holding 
that receipt not service of complaint commenced 
removal period, the Sixth Circuit in Tech. Hills II 
Assocs. v. Phoenix Home Life Mut. Ins. Co., 5 F.3d 
963, 968 (6th Cir. 1993), held that Αdelivery at 
defendant=s place of business on a Saturday, when the 
offices are closed, to a security guard, who is not 
authorized to receive service on behalf of the 
corporation, is not receipt under the removal statute.≅ 

 
3. Kuhn v. Brunswick Corporation, 871 F.Supp. 1444, 1447 

(N.D. Ga. 1994). (ΑTwo circuits and the majority of 
district courts that have addressed this issue have held 
that, if a defendant permits the thirty day removal 
window to pass, it cannot later consent to removal by a 
subsequently served defendant. Consequently, the case 
may not be removed.≅); McKinney v. Board of 
Trustees of Mayland Community College, 955 F.2d 
924, 926 n. 3 (4th Cir.1992) (when defendant B is 
served more than thirty days after defendant A is 
served, Αif A does not petition for removal within 
thirty days, the case may not be removed≅). 

 
4. Dachenbach v. Pamida, Inc., 683 F.Supp. 1268, 1269 

(S.D. Iowa 1988) (ΑThe consent of unserved 
defendants need not be obtained.≅) (citing Pullman 
Co. v. Jenkins, 305 U.S. 534, 540 (1939)); Lewis v. 
Rego Co., 757 F.2d 66, 68 (3d Cir.1985). 

 
5. Williams v. St. Joe Minerals Corp., 639 S.W.2d 192, 195-

96 (Mo. App. 1982) (citing Ayres v. Wiswall, 112 
U.S. 187 (1884)). While no Michigan case law or 
court rule conclusively answers this issue, one case, 

decided under a removal procedure that has been 
substantially amended, somewhat suggests that a 
party's actions in federal court are not given 
recognition after the case has been remanded. Stevens 
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v. Northway, 293 Mich 31, aff'd, 312 U.S. 563 (1940) 
(filing response to writ of garnishment in federal court 
has no subsequent effect on remand). 

 
6. Powers v. Southland Corp., 4 F.3d 223, 234 (3d Cir. 

1995); Wind v. Eli Lilly & Co., 814 F. Supp. 305 
(E.D.N.Y. 1993). 

 
7. Powers, 4 F.3d at 235. 
 
8. Alonzo v. Budget Construction Co., 55 F.3d 331, 333 (7th 

Cir. 1995). 
 
9. MacKinnon v. Doctor's Associates, Inc., 769 F. Supp. 

216, 220 (E.D. Mich. 1991). 
 
10. 28 U.S.C. ∋1447(d). Page v. City of Southfield, 45 

F.3d 128, 131 (6th Cir. 1995). 
 
11. Wright, Miller & Cooper, Federal Practice & 

Procedure: Jurisdiction 2d ∋3740, at 596-98 (2d Ed. 
1985). 

 
12. If the magistrate's order is mistakenly mailed to the 

state court, a not unheard-of occurrence, one Circuit 
and numerous district courts have held that the federal 
court is divested of jurisdiction even if the time for 
appeal to the district court has not expired. See, e.g., 
In re Foster, 1995 WL 138963 (Fed. Cir. 1995). 
However, in a recent unpublished decision, the U.S. 
District Court for the Western District of Michigan 
held that such an act does not divest the district court 
of jurisdiction to consider the appeal. The 
Commissioner of Insurance v. Albino, et al., Case No. 
5:95 CV 102 (Nov. 28, 1995). 

 
13. See, e.g., Barbury v. Omnitron Int'l Inc., 818 F. Supp 

276 (D. Minn 1993). 
 
14. See, e.g., Long v. Lockheed Missiles & Space Co., 

Inc., 783 F. Supp 249 (D.S.C. 1992). 
 
15. Seedman v. U.S. District Court, 837 F2d 413 (9th Cir. 

1988). 

 THE GROWTH ZONE 
 
HAWTHORNE. Excellency, she is condemned a witch. . . . 
PARRIS. Excellency, I would postpone these hangin's for a 
time. . . . 
DANFORTH (conciliatory). . . . I cannot pardon these when 
twelve are already hanged for the same crime. It is not just. 
PARRIS (with failing heart). Rebecca will not confess? 
HALE. The sun will rise in a few minutes. Excellency, I must 
have more time. 
DANFORTH. Now hear me, and beguile yourselves no 
more. I will not receive a single plea for pardon or 
postponement. Them that will not confess will hang. Twelve 
are already executed; the names of these seven are given 
out, and the village expects to see them die this morning. 
Postponement now speaks a floundering on my part; 
reprieve or pardon must cast doubt upon the guilt of them 
that died till now. While I speak God's law, I will not crack 
its voice with whimpering. If retaliation is your fear, know 
thisΧI should hang ten thousand that dared to rise against 
the law, and an ocean of salt tears could not melt the 
resolution of the statutes. Now draw yourselves up like men 
and help me, as you are bound by Heaven to do. . . . 

ΧArthur Miller, The Crucible 
 

How it is possible to imagine, that a religion, breathing 
the spirit of mercy and benevolence, teaching the 
forgiveness of injuries, the exercise of charity, and the 
return of good for evil; how it is possible, I say, for such a 
religion to be so perverted, as to breathe the spirit of 
slaughter and persecution, of discord and vengeance, for 
differences of opinion, is a most unaccountable and 
extraordinary moral phenomenon. 

ΧJustice Joseph Story 
 

I should suppose it is a proper, if not an indispensable, 
part of preparation for a worldly life to know the roles that 
religion and religions have played in the tragic story of 
mankind. The fact is that, for good or for ill, nearly 
everything in our culture worth transmitting, everything in 
our culture worth transmitting, everything which gives 
meaning to life, is saturated with religious influences. 

ΧJustice Robert Jackson 
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On Friday, April 11, 1997, the Litigation Section of the 
State Bar of Michigan will sponsor an afternoon 
presentation by Dr. David Ball, author of the recently 
published NITA book ΑTheater Tips and Strategies for Jury 
Trials.≅ Dr. Ball will be joined by Brian O'Neil, lead trial 
counsel in the Exxon Valdez litigation. 
 

This presentation will take place at The Radisson Plaza 
Hotel at the Southfield Town Center, and will run from 1:30 
p.m. to approximately 5:00 p.m., followed by a cash bar 
Αafterglow.≅ 

Dr. Ball will discuss how to present cases for maximum 
jury impact, utilizing often simple but underutilized 
techniques borrowed from theater. As Dr. Ball states in his 
book: ΑYou needn=t be a born actor, director, or playwright 
to use these techniques. You just have to be a lawyer who 
wants to win cases.≅ 
 

Look for further details and registration forms in the mail 
soon. 

 
 

 *** MARK YOUR CALENDARS *** 
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