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Register Today for the Best Litigation CLE Programs in Michigan

Masters in Litigation: 
The Cybersleuth’s Guide to the Internet
March 19 , 2014 | THE INN AT ST. JOHN’S, PLYMOUTH
Sponsored by the Litigation Section of the State Bar of Michigan

Learn how the Internet is changing the way legal professionals 
need to research and run their practice to competently represent 
their clients. Find out if failing to “Google” as part of the due 
diligence process could keep you from winning a case. Uncover the 
best research strategies and learn to master Google. Discover how 
lawyers are using free websites, including social networking sites, 
for discovery, trial preparation, background  
checks, and locating missing persons.

REGISTER TODAY! www.icle.org/ml/internet | 877-229-4350

Free Book for Seminar 
Attendees!*
Seminar attendance includes a 
copy of Carole A. Levitt and Mark 
E. Rosch’s book The Cybersleuth’s 
Guide to the Internet, 12th Edition.  
*Must attend seminar to receive materials.

Deposition Skills Workshop
May 18–20 , 2014 | THE INN AT ST. JOHN’S, PLYMOUTH
Cosponsored by the Litigation Section of the State Bar of Michigan

Your success with this single skill will have the greatest impact on your cases and your career 
as a litigator. Challenge yourself and invest in this intensive, one-on-one program to learn the 
practical, must-know elements of taking any type of deposition.

Using a mock case and real court reporters, develop your technique, practice better questions, 
employ smarter tactics, and sharpen your witness evaluation skills—all in a risk-free classroom 
environment. Whether you have taken many depositions or only a few, you owe it to yourself  
and your clients to enroll.

REGISTER TODAY! www.icle.org/depskills | 877-229-4350
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Dear Colleagues:

Two Thousand and Fourteen looks to be a very  

exciting year for the Litigation Section. As you 

know, the Institute for Continuing Legal Education 

(ICLE) works with all Sections of the Bar to put on 

educational seminars. ICLE has been working with 

other Sections to move from individual seminars to 

Institutes. Rather than having multiple single  

format seminars during the course of the year, 

ICLE has develop a onetime multi-day Institute-style 

program that covers a wide range of subjects and 

has multiple breakout sessions. Other Sections 

have found this to be an excellent format. In 2014, 

the Litigation Section Governing Council will work 

with ICLE to determine if the Institute format is the 

right format for our Section events. Stay tuned for 

updates throughout the year.

Please also be sure to attend our Masters in  

Litigation series that will continue this year. This 

year’s Spring Masters in Litigation program is set 

for March 19, 2014 at St. John’s Conference  

Center in Plymouth, Michigan from 8 a.m. to 4:15 

p.m. Back by popular demand, and with a new 

12th edition (revised) of “The Cybersleuth’s Guide 

to the Internet,” Carole A. Levitt and Mark E. 

Rosch, internationally recognized Internet trainers 

and authors of six American Bar Association books, 

will show you how to be a cybersleuth to unearth 

information for FREE (or at low cost) on the Net. 

Learn how the Internet is changing the way legal 

professionals need to research and run their  

practice to competently represent their clients. 

Don’t be left behind in exploiting this gold mine of 

information that will assist you in meeting your  

investigative research obligations. 

See www.icle.org for more information and to sign up.

Looking forward to a great year!

Letter from the Chair

by: M.J. Stephen Fox 



Special Education Litigation 

by: Michael R. Dorfman*
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Introduction
The term “special education” means specially  
designed instruction, at no cost to parents, to 
meet the unique needs of a child with a disability,i 
including--(a) instruction conducted in the  
classroom, in the home, in hospitals and institu-
tions, and in other settings; and (b) instruction in 
physical education.ii 

Most people are unfamiliar with the specialized 
body of laws and regulations attached to the  
instruction of students with disabilities. With  
Autism numbers escalating, parents more alert 
to other learning disabilities, and special  
education budgets decreasing, the field of  
special education litigation is growing, as parents 
are understanding their rights and are not always 
in agreement with the education being delivered 
to their child.  

The Individuals with Disabilities 
Education Act

TThe Individuals with Disabilities Education Actiii  

(“IDEA”) requires that states who receive federal 
special education funding to provide a free,  
appropriate public education (“FAPE”)iv to all  
children with disabilities.v In order to provide a 
FAPE, the state’s local educational agencies-- 
typically, the local school district--must create  
an individualized educational program (“IEP”)  
addressing each disabled child’s particular 
needs.vi The IEP must contain a specific statement 
of the child’s current performance levels, the 
child’s short-term and long-term goals, the  
proposed educational services, and criteria for 
evaluating the child’s progress.vii The school dis-
trict must then review the IEP on an annual basis 
to make necessary adjustments and revisions.viii  

The IEP must also be “reasonably calculated to 
enable the child to receive educational benefits.”ix    
In order to constitute a FAPE, an IEP must confer 
a “meaningful educational benefit gauged in  
relation to the potential of the child at issue.”x  
Accordingly, an IEP is insufficient if it provides 
only “trivial educational benefit.”xi Participating 
states and their local school districts, referred to 
in IDEA as local educational agencies (“LEA”)  
not only must furnish appropriate education  
programs, but also must provide appropriate  
services related to education, called related  
services, such as transportation, physical and  
occupational therapy, sign language interpreta-
tion, and school health.xii The IDEA requires that 
children with disabilities are to be educated, to 
the maximum extent appropriate, with children 
who do not have disabilities, (Called “least restric-
tive environment” or “LRE”) and that school dis-
tricts have to afford the children supplementary 
aids and services to avoid any need for removal 
from regular classes.xiii 

Of importance to note is that parents of children 
with disabilities have rights to notice and consent 
and, critically, rights to participate in the creation 
of their child’s individualized education program.xiv   

Issues that Arise Between  
Parents and the School

Unfortunately, the parents and school district do 
not always see eye-to-eye when it comes to their 
child’s IEP. With budget cuts hitting school  
districts hard, cuts have been made to related 
services and formerly specialized special educa-
tion classrooms (classrooms for the hearing  
impaired for example) are slowly becoming 
cross-categorical classrooms. A cross-categorical 
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classroom is one in which students are grouped 
together, not based on their IDEA eligibility  
category, but the mere fact that they are  
receiving special education.  

As a litigation attorney, you will typically find  
clients dealing with the following issues of  
contention: They believe their child’s IEP is not  
being implemented appropriately; They believe 
their child has been denied a FAPE; They disagree 
with the school about what teaching methods 
would be appropriate for their child; They  
disagree with the changes made in their child’s 
placement or eligibility; and/or the school district 
has failed to provide the necessary support  
services such as speech, physical or occupational 
therapies.  

 How are School  
Decisions Challenged?

When parents of children receiving special  
education services seek to challenge decisions 
made by the school district related to IDEA and 
the provisions of special education services, a 
parent cannot simply challenge these decisions in 
state or federal court. The rules for challenging 
adverse special education decisions by the school 
is governed by IDEA and its implementing regula-
tions, which require states to develop hearing  
systems for due process complaints.  

Parents may challenge an IEP by filing a  
complaint against the LEA and requesting a “due 
process hearing.”xv Due process complaints are 
not typically like the complaints one would see 
filed in a state or federal court. The requirements 
of a due process complaint can be found within 
IDEA. The statute of limitations is within two 
years of the date the parent should have known 
about the issues addressed in the complaint.xvi  

In Michigan, the relevant procedures are set 
forth in Michigan Administrative Code Rule 
340.1724f. Pursuant to this rule, due process 
complaints are administered by the Michigan  

Department of Education.xvii Upon receipt of a 
due process complaint, the matter is assigned to 
an administrative law judge (the “ALJ”), common-
ly referred to as an Independent Hearing Officer 
in IDEA, for a hearing.xviii   

Resolution Meeting
IDEA now requires that school systems convene a 
resolution meeting within 15 days of receiving  
notice that a parent has filed a due process  
complaint. The purpose of the resolution meeting 
is for the parents to discuss their due process 
complaint and the facts that form the basis of 
that complaint, so that the school system has the 
opportunity to resolve the dispute without  
holding a due process hearing. This requirement 
is not dissimilar to waiting periods in filing medi-
cal malpractice lawsuits or filing complaints 
against a government entity in tort. Attorneys are 
allowed to participate in the resolution meeting.

If the matter is not settled at resolution, the  
parties will have a meeting with the hearing  
officer (typically telephonically) to discuss the 
complaint and timeline.   

Hearings
After the resolution session(s) have been complet-
ed, and if a resolution has not been reached, the 
ALJ will assume active management of the  
dispute. The ALJ will be more actively involved 
pre-resolution if there are issues related to the 
sufficiency of the complaint, jurisdiction, etc. The 
parties may file written motions and responses.

After a hearing is scheduled, the ALJ will consult 
with the parties to determine the areas of  
dispute, schedule deadlines for production of  
documents, schedule timelines for providing writ-
ten arguments, and establish timelines for ex-
change of documentary evidence and witness lists.  



Litigation Section • State Bar of Michigan • Visit us on the web at: www.michbar.org/litigation/

 6 winter 2014

At the hearing, the ALJ will deal with preliminary 
matters, not unlike a trial, which can includes  
sequestration requests for witnesses, stipulation 
of facts, and motions in limine regarding eviden-
tiary issues. The party with the burden of proof 
(complainant) may make an opening statement.  
Opposing party may also make an opening state-
ment or wait until their case-in-chief begins.  
Witnesses are called until both sides have  
completed their direct and cross examinations. 
Both sides may make a closing statement. The 
parties are then allowed to submit written  
arguments after the hearing to clarify what  
evidence and legal precedent they rely on in  
support of their claims or defenses. The ALJ will 
then issue a written decision.   

Appeals 
Any party “aggrieved” by the final decision of the 
ALJ may bring a civil action (in essence, an  
appeal of the ALJ decision) in state or federal 
court.xix In any proceeding brought under IDEA, 

the court, in its discretion, may award reasonable 
attorneys’ fees as part of the costs to a prevailing 
party who is the parent of a child with a disability.
xx Parents should be mindful that, although sub-
ject to a more heightened standard, LEAs might 
seek attorney’s fees and costs from parents if the 
school is found to be the prevailing party in a due 
process complaint.  

Conclusion
Before attempting to assist a family with a spe-
cial education issue, it is critical that you become 
well versed in the relevant federal and state law 
and the growing body of federal case law  
interpreting the laws and rules. Most important-
ly, an understanding of how special education  
itself works is critical to helping families in this 
arena. Every child is different and no two  
children in special education are alike. Therefore, 
when setting out to help families, always remem-
ber that the “I” in IEP stands for individualized.   



Effective July 1, 2013,

What To Expect From 
Michigan’s Revised Uniform Arbitration Act

by: Sonal Hope Mithani and Caroline B. Giordano
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*Michael R. Dorfman is a commercial litigation and education litigation attorney, and one of the founding members of the 

Farmington Hills law firm of Nykanen Dorfman, PLLC.

ENDNOTES

i  The term “child with a disability” means a child – (i) 
with intellectual disabilities, hearing impairments  
(including deafness), speech or language impairments, 
visual impairments (including blindness), serious  
emotional disturbance (referred to in this chapter as 
“emotional disturbance”), orthopedic impairments, 
autism, traumatic brain injury, other health impair-
ments, or specific learning disabilities; and (ii) who, by 
reason thereof, needs special education and related 
services. (20 U.S.C § 1401 (3)(A)).  

ii 20 U.S.C § 1401(29).  

iii 20 U.S.C § 1400, et. seq.

iv The IDEA defines FAPE to be an educational instruc-
tion “specially designed . . . to meet the unique needs 
of a child with a disability,” coupled with any addition-
al “‘related services”’ that are “required to assist a 
child with a disability to benefit from [that instruc-
tion],” pursuant to an IEP. Aside from the definition for 
FAPE from IDEA, which is quoted above, Congress has 
not defined what constitutes an “appropriate” educa-
tion more specifically despite having the opportunity 
to do so repeatedly. Congress authorized the Depart-
ment of Education to enforce the IDEA by issuing rules 
and regulations that have the full force of law.  
However, in its IDEA regulations issued to date, the  
Department of Education has provided no further 
clarification on the definition of an “appropriate”  
education. Because of the silence of Congress and the 
Department of Education, litigators must rely on judi-
cial interpretations of an “appropriate” education to 
understand the meaning of the law. Lower federal 
courts have struggled to define coherently an appro-
priate standard for judging the education plans of  
disabled students. A circuit split has emerged as the 
judiciary has attempted to quantify the level of  
benefits necessary to satisfy the vague Rowley test, 
which mandates only that “some” benefit is necessary. 
The Second, Third, Fourth, Fifth, Sixth, and Ninth  
Circuits have adopted a heightened, meaningful- 
educational-benefit standard to determine what  
constitutes an appropriate education. In contrast, the 
First, Eighth, Tenth, Eleventh, and D.C. Circuits apply 
the less rigorous some-educational-benefit standard. 
The Seventh circuit applies “a mixture of the two.”  

 v 20 U.S.C § 1411(i).  

 vi 20 U.S.C § 1414(d). 

 vii Id. 

 viii 20 U.S.C § 1414(d)(4).  

 ix Knable ex rel. Knable v. Bexley City Sch. Dist., 238 F.3d 
755, 763 (6th Cir. 2001).  

 x Deal v. Hamilton Cnty. Bd. of Educ., 392 F.3d 840, 862 
(6th Cir. 2004) (citing Bd. of Educ. of the Hendrick 
Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 206, 
102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982)).

 xi Id. 

xii 20 U.S.C § 1401(26).  

xiii 20 U.S.C § 1412(a)(5). 

xiv The IEP document sets out the services to be delivered 
to the child. It must contain a statement of the child’s 
present levels of academic achievement and function-
al performance; a statement of measurable annual 
goals, both functional and academic; a description of 
how the child’s progress toward meeting the annual 
goals will be measured; a statement of the special  
education and related services and supplementary 
services to be provided to the child or on behalf of the 
child; an explanation of the extent of the child’s partic-
ipation with nondisabled children in regular classes; a 
statement of accommodations necessary for the child 
on state and district assessments; and a variety of  
other items. 20 U.S.C § 1414(d).   

xv 20 U.S.C §§ 1415(b)(6)-(8) and (f). 

xvi 34 C.F.R. § 300.507(a)(2).

xvii Mich. Admin. Code R. 340.1724f (2).

xviii Mich. Admin. Code R. 340.1724f(6).

xix Mich. Admin. Code R. 340.1724f(7).

xx 20 U.S.C § 1415(i)(3)(B)(i). 
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Business Law and Michigan’s Business Courts - 
The Beginning of a Beautiful Friendship

by: Renee Birnbaum*

Effective January 1, 2013, Michigan Circuit Courts 
with at least three Circuit Court judges are re-
quired to establish and maintain business courts 
or a “special docket”.1 Like Rick Blaine’s (Hum-
phrey Bogart’s) famous classic sentiment to Cap-
tain Louis Renault (Claude Rains) in the last scene 
of the 1942 American movie classic,  
Casablanca, “Louis, I think this is the beginning of 
a beautiful friendship,”2 Michigan’s specialized 
business dockets harbinger the creation of an  
elegant and productive alliance between  
Michigan courts and business law for the efficient 
and studied resolution of business law disputes.3 

Business courts are focused on business and  
commercial or transactional controversies. They 
have jurisdiction over “business and commercial 
disputes” in which the amount in controversy is 
over $25,000.00.4 A “business or commercial  
dispute” includes any action in which all of the  
parties are “business enterprises”5, or those that 
arise from “information technology,” “the internal 
organization of business entities,” “contractual 
agreements or other business dealings,”  
“commercial transactions, including commercial 
bank transactions,” “business or commercial insur-
ance policies,” and “commercial real property.”6  

In general, a “business or commercial dispute” 
does not include (with some exceptions) personal 
injury or product liability actions, residential  
landlord-tenant matters and matters within the  
jurisdiction of family court, proceedings under the 
probate and the estates and protected  
individual codes, or to enforce judgments of any 

kind, criminal and condemnation matters,  
appeals from lower courts or any administrative 
agency, residential land contract or mortgage 
foreclosure matters, motor vehicle insurance  
coverage, insurance coverage disputes in which 
an insured or an alleged insured is an individual 
consumer, and employment discrimination, civil 
rights, wrongful discharge, and worker’s compen-
sation claims.7 Business courts will therefore  
siphon off and decide typical business law actions. 

Although the Circuit Courts that maintain a  
specialized business docket and that issue  
written business opinions are not required to 
maintain them on their individual websites, they 
are required to transmit business court opinions 
to the State Court Administrative Office (SCAO).8  

In January 2014 upon receipt the SCAO began 
the ongoing organization and posting of those  
opinions on an accessible SCAO indexed  
website.9 Further, some of the Circuit Courts  
required to have a specialized business docket 
are in the process of constructing an online  
business court opinion website or are updating 
and refining existing websites.10 Thus, currently, 
the legal practitioner and the Business Law  
academician should research business court 
opinions from the specialized business docket by 
searching the status of each Circuit Court’s  
individual website and the SCAO’s indexed  
website. When those indexed websites are fully 
functioning it is clear that they will provide a  
valuable and useful research tool and promote 
the practice and study of business law.
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Recent Michigan business court cases illustrate 
the advantage of the specialized business docket 
and the range of business law issues that they  
consider: for example, the viability of covenants 
not to compete,11 the minimum business contacts 
necessary to establish in personam jurisdiction,12 
the interpretation and applicability of insurance 
coverage exclusions,13 and the Michigan Builders’ 
Trust Fund Act and breach of contract.14   

Other representative Michigan business court  
cases have evaluated Michigan’s Uniform  
Commercial Code, breach of express and implied 
warranty claims and purported disclaimers,  
integrated contracts and the Parol Evidence Rule, 
the economic-loss doctrine, and fraudulent  
inducement.15 Still other Michigan business court 
cases have considered the doctrines of quantum 
meruit or “quasi”/implied-in-law contract and 
promissory estoppel.16   

Effective September 1, 2013, business courts are 
required to develop an individual local adminis-
trative order for business court docket opera-
tions.17  The Local Administrative Orders provide 
procedural and practice information; they are 
similar but can differ.18 Ultimately, they all furnish 
parameters and guidance for business courts 
and business law disputes.

We wonder what happens to Rick and Louis’  
nascent partnership as they walk off together 
into the fog. However, based on the business 
courts’ present and ongoing progress we can  
predict that the collaboration between  
Michigan’s business courts and business law is 
the beginning of a beautiful friendship. 
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*Renee Birnbaum practices in the areas of state and federal civil litigation. She teaches Business Law and other subjects at Washt-
enaw Community College and at The University of Michigan. Ms. Birnbaum is a member of the State Bars of Michigan and Ohio 
and admitted to practice in several federal trial and appellate courts.

ENDNOTES

1.  MCL 600.8033 (1); ADM File No. 2012-36, Assign-
ment of Business Court Judges, April 3, 2013. Of 
Michigan’s 57 Circuit Courts, currently these include 
17 Circuit Courts: Bay, Berrien, Calhoun, Genesee,  
Ingham, Jackson, Kent, Kalamazoo, Oakland,  
Ottawa, Macomb, Monroe, Muskegon, Saginaw, St. 
Clair, Washtenaw, and Wayne County Circuit Courts. 

2.  Dirks, Tim, “AMC Filmsite, Greatest Films,” n.d.,  
accessed October 9, 2013, www.filmsite.org; Casablanca. 
Dir. Michael Curtiz. Perfs. Humphrey Bogart, Ingrid 
Bergman, and Paul Henreid. Warner Bros. 1942.

3. MCL 600.8031, et seq.; MCL 600.8033(3)(a)-(c).

4.  MCL 600.8035 (1).

5. MCL 600.8031 (1) (c) (i) “Business enterprise” includes  
traditional forms of business ownership (sole propri-
etorships, partnerships, joint ventures, corporations, 
business trusts) or “any other entity in which a  
business may lawfully be conducted…” but excludes 
“ecclesiastical or religious organizations.” Id. at 
600.8031(1) (b).

6.  Id. at 600. 8031(2) (a)-(f).

7.  Id. at 600.8031 (3) (a)-(q).

8.  MCR 8.119 (H); MCR 2.112 (O); MCL 600.8039 (3).

9. MCL 600.8039 (3); Administrative Order No. 2013-6,  
Implementation of Business Court Standards, June 5, 
2013; Information provided by the State Court Admin-
istrative Office, October, 2013 and February, 2014.

10.  Information provided by various Michigan County  
Circuit Courts, October, 2013 and February, 2014. 

11. Conway, Dierking & Hillman, Inc. v Eric Inch, et al., 
unpublished opinion of the Kent County Circuit Court, 
issued October 7, 2013(Case No. 13-08019-CKB); 
Thermal Tec/Michigan, Inc. v McInnis, et al, unpub-
lished opinion of the Kent County Circuit Court, issued 
October 9, 2013 Case No. 13-08339-CKB). 

12. Bradner Smith & Company of Michigan d/b/a  
Quimby-Walstrom v Oren Int’l, Inc., unpublished  
opinion of the Kent County Circuit Court, issued  
August 2, 2013 (Case No. 13-05307-CKB).

13.  Arko Express, LLC v Harleysville Insurance, unpub-
lished opinion of the Kent County Circuit Court, issued 
August 1, 2013 (Case No. 12-07612-CKB).

14.  GLFC, Inc. d/b/a Great Lakes Floor Covering v James 
Droge Constr. Co., et al., unpublished opinions of the 
Kent County Circuit Court, issued September 30 and 
October 14, 2013(Case No. 12-08542-CKB). 

15. Global Vision Eyewear Corp. v First Tech Direct L.L.C.,  
unpublished opinion of the Kent County Circuit Court,  
issued August 9, 2013 (Case No. 12-09329-CKB)

16.  Global Vision Eyewear Corp. v First Tech Direct L.L.C.,  
unpublished Order of Kent County Circuit Court,  
Denying Plaintiff’s First Motion To Amend Complaint, 
entered September 27, 2013 (Case No. 12-09329-CKB) 
(examining the requirements for quantum meruit  
recovery); Action Mold &Machining, Inc. v American 
Metal & Plastics, Inc., unpublished opinion of the Kent 
County Circuit Court, issued October 17, 2013  
(Case No. 13-04703-CZB) (discussing facts sufficient 
to support recovery based on promissory estoppel).

17. MCL 600.8039 (2), (4); Administrative Order No. 
2013-6, Implementation of Business Court Standards, 
June 5, 2013.

18.  For example, regarding docket management,  
Compare LAO No. 2013-01, p. 3 (Washtenaw County) 
(Court will issue a business court scheduling order  
pursuant to MCR 2.401(B)(2) instead of a “standard 
Civil Division scheduling order”) with LAO No. 2013-2, 
p. 3 (Monroe County) (Court will hold an “early  
scheduling conference” and may order “early facilita-
tive mediation”).
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Can a Plaintiff Estate Maintain an Action 
for a Decedent’s Loss of Earning Capacity?

MCL § 600.2922 (1), Michigan’s Wrongful Death 
Act, reads in pertinent part: 

“Whenever the death of a person…shall 
be caused by wrongful act…of another, 
and the act…is such as would, if death 
had not ensued, have entitled the party 
injured to maintain an action and recov-
er damages, the person who…would 
have been liable, if death had not  
ensued, shall be liable to an action for 
damages, notwithstanding the death of 
the person injured…”

The statute continues: “[I]n every action under 
this section, the court or jury may award 
damages as the court or jury shall consider 
fair and equitable including reasonable 
medical, hospital, funeral, and burial  
expenses for which the estate is liable;  
reasonable compensation for the pain and 
suffering, while conscious, undergone by the 
deceased during the period intervening  
between the time of the injury and death; 
and damages for the loss of financial  
support and the loss of the society and  
companionship of the deceased.” § 600.2922 
(6). It does not limit what the jury is entitled to 
consider, so long as the damages awarded are 
fair and equitable. The term “including” in § 

600.2922 (6) demonstrates the intent of the  
Legislature to provide a non exhaustive list of  
examples of the types of damages recoverable 
under the Wrongful Death Act. The word  
“including” is directly preceded in the statutory 
subsection by the following language: “In every 
action under this section, the court or jury may 
award damages as the court or jury shall  
consider fair and equitable, under all the  
circumstances....” When viewed in context, rather 
than as a solitary term, the word “including” indi-
cates an intent by the Legislature to permit the 
award of any type of damages, economic and 
noneconomic, deemed justified by the facts of 
the particular case. As such, the term “including” 
should be construed as merely providing specific 
examples of the types of damages available, and 
not an exhaustive list. To view the term in the  
limiting manner urged by Defendant would result 
in an internal contradiction. Interpreted in the 
manner suggested by Defendant, the statutory 
language would mandate both the award of 
damages “consider[ed] fair and equitable, under 
all the circumstances” while simultaneously  
limiting a plaintiff’s recovery only to those items 
specified in the list following the term “including.” 
As the Michigan Court of Appeals stated in  
Thorn vs Mercy Memorial Hosp. Corp.,  
281 Mich.App. 644, 761 N.W.2d 414 (2008):

ALBERT J. DIB, ESQ. (P32497)

DIB AND FAGAN, P.C.

  DIB AND FAGAN BLDG.

 25892 Woodward Avenue

Royal Oak, MI 48067-0910

(248) 542-6300; fax: 6301

adib@dibandfagan.com

http://www.dibandfagan.com
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“[W]e find that such an interpretation  
conflicts with our rules of statutory interpre-
tation that preclude construing terms  
beyond their ‘plain and ordinary meaning’ 
and would render the expansive language 
preceding use of the term either ‘surplu-
sage’ or ‘nugatory.’ Ammex, Inc. vs Dep’t of 
Treasury, 273 Mich.App. 623, 648–649, 732 
N.W.2d 116 (2007).”

Thus, the plain reading of the statute demon-
strates that the Legislature made a policy  
decision in § 2922(1) by permitting a decedent’s 
estate to recover everything that the decedent 
would have been able to recover had he 
lived. It is well-recognized that legislative intent 
is determined by first looking at the language  
of a statute to ascertain and give effect to the 
intent of the Legislature. Koontz vs Ameritech  
Services, Inc., 466 Mich. 304, 312, 645 N.W.2d 
34 (2002). Unless defined in the statute, every 
word or phrase of the statute should be read in 
accordance with its plain and ordinary meaning. 
MCL § 8.3a. Language of a statute must be  
applied as it is written and nothing should be 
read into the meaning of the statutory language 
that is not within the intent of the Legislature as 
determined from the statute itself. In other words, 
“a court may read nothing into an unambiguous 
statute that is not within the manifest intent of the 
Legislature as derived from the words of the  
statute itself.” DLF Trucking Inc. vs Bach, 268 
Mich.App. 306, 310–311, 707 N.W.2d 606 (2005).

In Shinholster vs Annapolis Hosp., 471 Mich.  
540, 685 N.W.2d 275 (2004), the Michigan Supreme 
Court dealt with this issue directly, holding:

“[w]hile…the Legislature is free to 
make ‘a policy decision that the survi-
vors of dead medical malpractice  
victims are entitled to lesser damages 
than are living medical malpractice  
victims who are suffering from one of 
the three types of permanent condi-
tions enumerated in [§ 1483],’ we see 
no indication in the statute that the 

Legislature, in fact, made such a  
decision; rather, we believe that the 
Legislature made a quite contrary  
policy decision in § 2922(1), (2), and (6) 
by permitting a decedent’s estate to  
recover everything that the decedent 
would have been able to recover had 
she lived.”

471 Mich. 540, at 564, 685 N.W.2d 275, at 288.

In Jenkins vs Patel, 471 Mich. 158, at 165-166, 
684 N.W.2d 346 (2004), our Supreme Court noted:

“Clearly, the wrongful death act is not 
the only act that is pertinent in a wrong-
ful death action. ‘The mere fact that 
our legislative scheme requires that 
suits for tortious conduct resulting in 
death be filtered through the so-called 
‘death act’, MCL 600.2922; MSA 
27A.2922, does not change the charac-
ter of such actions except to expand 
the elements of damage available.’ 
That is, a wrongful death action ground-
ed in medical malpractice is a medical 
malpractice action in which the  
plaintiff is allowed to collect damages  
related to the death of the decedent.”

The clear implication of these rulings is that when 
awarding damages in a wrongful death action 
based on medical malpractice there must be (a) 
an initial determination regarding the full extent of 
damages available to the plaintiff deemed “fair 
and equitable” and (b) a subsequent reduction or 
limitation of those damages on the basis of the 
applicability of MCL § 600. 1483. Historically:

“The present wrongful death act is an 
amalgamation of the remedies previ-
ously existing under the wrongful death 
and survival acts.... The language of the 
statute requiring that the decedent 
must have been able to maintain the  
action, ‘if death had not ensued,’ has  
remained in the act throughout its  
legislative history. In re Haque, 237 Mich.
App. 295, 306, 602 N.W.2d 622 (1999)”
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As such, “the wrongful-death act is essentially 
a ‘filter’ through which the underlying claim 
may proceed.” Wesche vs Mecosta Co. Rd. 
Comm., 480 Mich. 75, at 88, 746 N.W.2d 847 
(2008), citing Hardy vs Maxheimer, 429 Mich. 
422, 439, 416 N.W.2d 299 (1987). This is  
consistent with other statutory provisions pertain-
ing to the Wrongful Death Act, such as MCL 
600.2921, which states: “All actions and claims 
survive death.” See, also, Hawkins vs Regional  
Medical Laboratories, PC, 415 Mich. 420, 
434, 329 N.W.2d 729 (1982).

In Wilson vs Modern Mobile Homes, Inc., 
376 Mich. 342, 137 N.W. 2d 144 (1965), the  
Supreme Court previously held that a jury in a 
death case is required to compute the pecuniary 
loss suffered because of the taking of the life. The 
pecuniary loss suffered because of the taking of a 
life, the court said, is composed of a compound of 
many elements, and the jury is to arrive at a mon-
etary value by taking into consideration the dece-
dent’s economic losses had death not ensued, 
society and companionship, and other relevant 
considerations introduced as evidence. See also, 
Currie vs Fiting, 375 Mich. 440, 134 N.W.2d 
611 (1965); Wycko vs Gnodtke, 361 Mich. 331, 
105 N.W.2d 118 (1960); Rohm vs Stroud,  
386 Mich 693, 695-696, 194 N.W.2d 307 (1972).

The language of MCL § 600.2922(6) does not 
require a claim for damages to fit one of the  
categories of losses specifically enumerated in 
the statute. Rather, the statutory language, when 
considered fully and in context, demonstrates 
that the types of damages listed are intended to 
be examples and not limitations on recovery. 
Thorn, supra, 281 Mich.App. 644, at 660, 761 
N.W.2d 414, at 424. In fact, damages for loss of 
earning capacity are quantifiable, and not  
speculative. The statutory language leads to the  
inescapable conclusion that the intervention of 
death neither limits nor precludes the type of 
damages that could have been recovered by the 
person had the person survived the injury. 
The loss of earning capacity is a well-recognized 
component of damages that is recoverable by a 
person injured because of medical malpractice. 

Consequently, because the claim survives a  
decedent’s death, a claim for loss of earning  
capacity must also be available in an action for 
wrongful death. Under MCLA § 600.6305, a 
plaintiff may recover for future lost wages or 
earnings and/or lost earning capacity. This  
statute states in pertinent in part:

“Any verdict or judgment rendered by a  
trier of fact in a personal injury action  
subject to this chapter shall include findings 
of the following:

(a) Any past economic and noneconomic 
damages.

(b) Any future damages and the periods 
over which they will accrue, on a annual  
basis, for each of the following types of  
future damages:

(i) Medical and other costs of healthcare.

(ii) Lost wages or earnings or lost earning 
capacity and other economic loss.”

A decedent’s estate can still make a claim for lost 
earnings and lost earning capacity for a child 
who has never worked before his death. In Love 
vs Railroad Company, 170 Mich 1, 135 N.W. 
963 (1912), the deceased, at the time of his death, 
was 5 years old. The Supreme Court, in affirming 
a decision for the plaintiff, stated: “That fact that 
the child’s death has occurred before he has  
become a wage earner does not foreclose inquiry 
as to the probable value of his services for the 
years ensuing his death.” Id, at 966. Likewise, in  
Sadlowski vs Meeron, 240 Mich 306, 215 N.W. 
422 (1927), the plaintiff, at the time of the injury, 
was 11 years old. At the time of his injury, plaintiff 
had not yet become a wage earner. The Supreme 
Court affirmed the judgment for the plaintiff and 
allowed for a loss of earnings. A plaintiff cannot 
be precluded from collecting damages for loss of 
earning capacity simply because earnings  
cannot be predicted with a specific amount. In 
Sadlowski, supra, the Supreme Court stated 
that the plaintiff is not to blame for being unable 
to prove the precise amount of such loss. The 
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Court held: “[t]he amount of such damages could 
not be estimated with certainty, but this does not, 
as we have repeatedly held, deprive the injured 
person of all damages.” Sadlowski, at 312.  
In light of the statutory language and the cases 
cited above there is no valid argument that a 
claim for loss of earning capacity is precluded by 
statutory language. 

Even though the amount of damages cannot be 
predicted with certainty, all testimony and  
evidence must be placed before the jury to  
determine what is fair and reasonable. Wide  
latitude must be given in the admission of  
testimony to help the jury to determine the  
probable future earning capacity of a plain-
tiff-decedent. Testimony as to the plaintiff- 
decedent’s status, future prospects, and the voca-
tions which might reasonably be expected to be 
open to him must be admissible. Further, the 
Court must admit expert testimony if it will be 
helpful to the jury’s understanding of a matter. 
Such expert testimony can assess the loss of any 
employment options as a result of a plaintiff- 
decedent’s death, thereby resulting in a loss of 
earning capacity.

In Wolverine Upholstery Company vs  
Ammerman, 1 Mich App 235, 135 N.W.2d 572 
(1965), the Court of Appeals permitted the jury 
to assess the potential damages and the proba-
ble amount available. The Court stated: “[a]nd 
when, from the nature of the case, the amount of 
the damages cannot be estimated with certainty, 
or only a part of them can be so estimated, we 
see no objection to placing before the jury all of 
the facts and circumstances of the case, having 
any tendency to show damages, or their probable 
amount; so as to enable them to make the most 
intelligible and probable estimate which the  
nature of the case will permit.” Id., at 245. (Citing 
Muskegon Agency vs General Telephone  
Company, 350 Mich 41, 50, 85 N.W.2d 170 
(1957)). In Ensink vs Mecosta County General 
Hospital, 262 Mich App 801 (2004), the Court of 
Appeals stated that the assessment of future  
damages should be left to the jury. It held:  

“Questions of what damages might be reasonably 
anticipated is a question better left the fact finder.” 
Id., at 10. (Citing Wendt vs Auto Owners Insur-
ance Company, 156 Mich App 19, 26 (1986)).  

A plaintiff-decedent’s loss of earning capacity is 
an issue for the jury. The testimony of economics 
and/or vocational rehabilitation experts, for  
example, can shed light on the jobs that the a 
plaintiff-decedent would have been qualified for 
at various categories of labor. This testimony 
should be presented to assist the jury inasmuch 
as the duty to fairly and reasonably assess dam-
age is one for the jury to determine. For that very 
reason, the jury must be provided with all testimo-
ny that will aid in its determination of damages.

In May vs William Beaumont Hospital, 180 
Mich App 728, 448 N.W.2d 497 (1989), plaintiffs 
brought a medical malpractice action against a 
hospital involving allegations of negligent  
conduct during the course of labor and delivery 
which resulted in injuries to the baby. As a result, 
plaintiffs made a claim for the lost earnings and/
or earning capacity of the injured baby. The trial 
court allowed expert testimony regarding the  
baby’s damages, including testimony regarding 
average wages. Defendant appealed on the  
basis that the testimony was unsupported by  
evidence and that it was irrelevant, conjectural 
and speculative. In May, supra, the Court of  
Appeals disagreed that the expert’s testimony 
was irrelevant, conjectural and speculative. The 
Court stated:

“Ancell’s testimony was not conjectural 
and speculative. When the nature of a 
case permits only an estimation of 
damages or a part of the damages 
with certainty, it is proper to place  
before the jury all the facts and circum-
stances which have a tendency to show 
their probable amount. In this case, the 
loss of future earnings of the injured 
minor could not be ascertained with 
complete certainty. Thus, under the 
facts and circumstances of this case, it 
was not improper or unreasonable to 
present evidence.”
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In Craig vs Oakwood Hospital, 
249 Mich App 534, 643 N.W.2d 580 (2002), the 
expert testified to the loss of earning capacity. 
The Court of Appeals allowed his testimony as 
evidence of lost earning capacity. The Court 
stated that the evidence was sufficient to support 
the lost earning capacity. Id., at 543. To the  
degree that the testimony is imprecise, this is the 
type of testimony that is allowed under May,  
supra. Nor is a plaintiff-decedent’s claim of loss 
of earning capacity speculative. In Ensink, supra, 
the economics expert established the fact of  
injury and applied a range of possible damage. 
Defendants claimed that the damages were  
entirely irrelevant and speculative. The Court of 
Appeals held that the damages were neither  
irrelevant nor speculative. The Court stated: 
“Damages are not speculative merely because 
they cannot be ascertained with mathematical 
precision...moreover, the certainty requirement is 
relaxed where the fact of damages has been  
established and the only question to be decided 
is the amount of damages.” Id. (Citing, Bonelli vs 
Volkswagen of America, Inc., 166 Mich. App. 
483, 421 N.W.2d 213 (1988)) The Court of  
Appeals further clarified in Ensink by stating:

“But where injury to some degree is 
found, we do not preclude recovery for 
lack of precise proof. We do the best 
we can with what we have. We do not, 
‘in the assessment of damages, require 
mathematical precision in situations  
of injury where, from the very nature  
of the circumstances, precision is  
unattainable’.” (Emphasis added) Id. 
(Quoting, Purcell vs Keegan, 359 Mich 
571, 576, 103 N.W.2d 494 (1960)) 

In Tiffany vs The Christman Co, 93 Mich App 
267; 287 NW 2d 199 (1979), the Michigan Court 
of Appeals acknowledged that “[a]ny prediction 
regarding future losses is inherently speculative.” 
However, the Court went on to hold that claims 
to the extent that future damages are specula-
tive, “go more to the weight of the evidence 

than to its admissibility...” Id, at 281. In  
Lorenz Supply Co vs American Standard, 
Inc, 100 Mich App 600; 300 NW 2d 335 (1980), 
the Michigan Court of Appeals held that all 
doubt of the extent of future damages must 
inure to the benefit of injured plaintiff. The 
court stated:

This does not imply that [future damages] 
must be determined with mathematical  
certainty. Even where [future damages] 
are difficult to calculate, and are specu-
lative to some degree, they are still  
allowed as a loss item....Furthermore, 
Michigan case law indicates that doubts as 
to the certainty of damages must be  
resolved against the wrongdoer.... on 
principle that where a litigant can show he 
has been damaged, but his damages  
cannot be measured with certainty, that is 
better that he recover more than he  
is entitled to than less, the rule in 
Michigan is that the risk of uncertainty 
is cast upon the wrong-doer, not the  
injured party. Lorenz Supply Co, supra at 
612 [emphasis added]

The Michigan Court of Appeals repeated this 
holding in May, supra, stating that “[w]hen the 
nature of a case permits only an estimate of 
damages or a part of the damages with certain-
ty, it is proper to place before the jury all the facts 
and circumstances which have a tendency to 
show their probable amount....” Id., at 762.

In sum, a Plaintiff estate can maintain an action 
for a decedent’s loss of earning capacity.  
Cabana vs Hart, 327 Mich 287, 297-298; 42 
NW2d 97 (1950). Damages for loss of earning 
capacity are allowed even when the damages 
are largely speculative and cannot be determined 
with accuracy. Id. at 298; see also Bonelli, supra, 
166 Mich App 483, 511; 421 NW2d 213 (1988) 
(“type of uncertainty which will bar recovery of 
damages is ‘uncertainty as to the fact of the  
damage and not as to its amount’ ”).



  16 WINTER 2014

Litigation Section • State Bar of Michigan • Visit us on the web at: www.michbar.org/litigation/

Introduction
1989 was a watershed moment for corporate 
law in Michigan, and particularly the topic of 
shareholder rights. The Michigan Business  
Corporation Act (MBCA) was revised to include, 
inter alia, a universal demand rule for all  
shareholder derivative actions, MCL 450.1493a, 
and movement of the minority shareholder  
oppression statute to its current location at MCL 
450.1489 along with substantial revisions. As we 
approach the 25th anniversary of these amend-
ments, courts and lawyers continue to struggle 
with the ramifications, resulting in a small library 
of literature, a multitude of court opinions (not all 
of which are reconcilable), as well as three  
revisions to the oppression statute itself.

While the die is far from cast on certain issues, 
what has begun to crystallize is the vitality of the 
minority shareholder oppression claim. Nation-
wide, courts and legislatures previously attempted 
to balance shareholder rights with the rights of the 
corporation by upholding the line between direct 
and derivative shareholder actions. When the  
oppression statute was revised in 1989, it was  
adopted simultaneously with substantial changes 
to the provisions governing derivative litigation, 
suggesting complementary actions. What has 
transpired, however, is not balance, but rather the 
dominance of the oppression cause of action.  

With the benefits of avoiding the procedural and 
substantive hurdles of derivative actions, as well 
as ill-defined standards for what constitutes  

oppression, a single shareholder can now sue the 
company and all of its executives and likely force 
them through invasive and expensive litigation. 
Early efforts to rein in shareholder litigation by 
strict construction of the statute – exemplified by 
the Supreme Court’s ruling in Franchino – were 
reversed by both legislative action and decreased 
rigor by courts. The result is that a shareholder 
pleading oppression stands little risk of dismissal 
on the basis of an initial motion, meaning that he 
can thus engage in broad, expansive discovery, 
with its attendant distractions to management, 
before a post-discovery motion for summary  
disposition can be heard. Even then, courts  
construing the statute have most often found 
such murkiness in the statutory definitions that 
factual issues are found to exist, leading to trial.  

What has been lost in the evolution of the oppres-
sion claim is the balance that has always existed 
in corporate law and, indeed, within the MBCA 
itself. It has long been recognized that “derivative 
actions brought by minority shareholders could, if 
unrestrained, undermine the basic principle of 
corporate governance that the decisions of a  
corporation . . . should be made by the board of 
directors . . . .”1 Moreover, shareholder claims are 
often brought for harassment purposes, and/or 
“more with a view to obtaining a settlement  
resulting in fees to the plaintiff’s attorney than to 
righting a wrong to the corporation (the so-called 
‘strike suit’).”2 It was for these reasons that the 
derivative demand structure was adopted, with 
Michigan requiring demand in every case. But 
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why go through all of that if you can just file a 
minority shareholder oppression claim?

The Michigan Legislature did not intend to create 
this sort of imbalance nor to condone the free 
reign of minority shareholder litigation. Courts 
must start strictly applying the language of the 
statute in order to bring back in to equilibrium 
the (limited) rights of the shareholder with the 
rights of the corporation. The tools exist, and 
some courts have utilized them, but opinions  
remain inconsistent. Let this be a clarion call for 
a re-examination of the oppression statute and its 
application.  

Context Matters
The history of MCL 450.1489 up to 1989 has 
been capably set forth previously.3 In understand-
ing the statute, context is important – how it fits 
in with other provisions of the MBCA. This too 
has been addressed previously in greater depth.4 
By way of summary, the MBCA grants the  
officers and directors of a corporation authority 
to carry out the corporation’s most important 
functions and imposes upon them fundamental 
duties of good faith, care, and loyalty to the  
corporation.5 The MBCA also provides certain 
statutory procedures and causes of action to  
redress perceived violations of those duties. For 
example, a shareholder seeking relief arising 
from the violation of the duties owed to the  
corporation under § 541a may bring a derivative 
action in the name of the corporation after the 
shareholder has filed a written demand upon the 
corporation and allowed the corporation ninety 
days to investigate and respond to the demand.6 
This pre-suit demand requirement is designed to 
respect the decisions of the corporation and limit 
judicial interference because “[w]hether to sue or 
not to sue is ordinarily a matter for the business 
judgment of directors, just as is a decision that 
the corporation will make bricks instead of  
bottles.”7 If displeased with the result of that  

investigation, under certain circumstances, the 
disgruntled shareholder may then initiate a  
derivative shareholder action under § 541a, 
which seeks “to enforce corporate rights or to  
redress or prevent injury to the corporation, 
whether arising out of contract or tort.”8 

Shareholders also had the right to bring “direct” 
actions. The definition of an action which is direct 
and not derivative has not always been crystal 
clear, but there was a good body of case law on 
the topic both in Michigan and elsewhere. Direct 
actions relate to injuries that have happened to 
the shareholder not because he or she is a share-
holder, but as a result of a distinct, independent 
duty “owed directly to him [or her].”9 

Section 489 was the Michigan Legislature’s  
response to a trend in other jurisdictions of  
expanding the remedies available for oppressed 
shareholders in closely held corporations. The  
reporters’ comment to § 489 indicates that, al-
though the remedies for shareholder oppression 
were expanded, “[t]he standard of oppression, 
however, has not been changed.”10

At the same time the Legislature added § 489, it 
also overhauled the MBCA’s provisions concern-
ing derivative actions, including by mandating 
written demand, providing mechanisms for  
determining whether an action is in the corpora-
tion’s best interests, and allowing the court to 
stay or dismiss a derivative proceeding.11 Thus, in 
enacting § 489, the Legislature did not except 
closely held corporations from the stringent  
derivative procedures that were enacted in the 
same bill. The framework of the statute also  
upholds the principle that corporations are  
distinct from their owners – “where the injury to 
the individual results only from injury to the  
corporation, the injury is merely derivative and 
the individual does not have a right of action.”12  
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The Fuzzy Evolution  
of “Oppression”

The scope of the oppression statute was an issue 
from the first day. The terminology of the  
standard – conduct which is “illegal, fraudulent, 
or willfully unfair and oppressive to the corpora-
tion or its shareholder” – presented a host of  
potential interpretive issues.13 But not much  
litigation ensued, in part due to the 1998 opinion 
in Baks which held that the statute did not  
provide a direct cause of action.14 

In 2001, the Legislature amended MCL 
450.1489(3) to define “willfully unfair and  
oppressive conduct” as follows:

a continuing course of conduct or a signifi-
cant action or series of actions that  
substantially interferes with the interests of 
the shareholder as a shareholder. The term 
does not include conduct or actions  
that are permitted by an agreement, the  
articles of incorporation, the bylaws, or a 
consistently applied written corporate  
policy or procedure.15

A year later, the Court of Appeals decided  
Estes,16 effectively reversing Baks, holding that 
the statute provided for a direct cause of action, 
and opining at length as to the purported goals 
of the statute. But the new definition of “willfully 
unfair and oppressive conduct” provided multiple 
new defenses, based upon “a continuing course 
of conduct,” a “significant action or series of  
actions,” interference with “the interests of a 
shareholder as a shareholder,” and exemption for 
conduct or actions permitted by specified written 
agreements. Each of these provided new hurdles 
for a complaining shareholder.  

One of these issues – the phrase “the interests of 
the shareholder as a shareholder” – played out 
first. In Franchino v Franchino,17 the Court of  
Appeals held that the phrase placed a limitation 
on the rights that were protected: “Shareholders 

rights are typically considered to include voting 
at shareholder’s meetings, electing directors, 
adopting bylaws, amending charters, examining 
the corporate books, and receiving corporate  
dividends.”18 In Franchino, the Court of Appeals 
dismissed the minority shareholder’s oppression 
claim where he failed to allege that the defen-
dant interfered with or oppressed rights central 
to being a shareholder.19 

The Michigan Legislature amended § 489 in 
2006 after the Franchino decision to add protec-
tion for the “termination of employment or limita-
tions on employment benefits to the extent that 
the actions interfere with distributions or other 
shareholder interests disproportionately as to the 
affected shareholder.”20 While the amendment is 
a rebuke in some sense to the Franchino ruling, it 
still preserved the key language that the actions 
interfere with “shareholder interests.”     

In the wake of Estes, Michigan courts began to be 
confronted with cases in which minority  
shareholders attempted to use § 489 to seek  
redress for a broad away of alleged wrongdoing. 
The alternative paths were highlighted by a spate 
of appellate cases decided in 2006. On one hand, 
the Michigan Court of Appeals (albeit in unpub-
lished cases) rejected attempts to expand the 
scope of § 489.21 On the other, in Bromley v 
Bromley,22 the U.S. District Court for the Eastern 
District Court held that shareholders pursing 
what would normally be considered derivative 
claims – they were founded upon allegations of 
inappropriate corporate spending, self-dealing, 
and general mismanagement and resulted in 
harm to the corporation rather than the share-
holders – could be brought pursuant to § 489. 
While the court seized upon the clear statutory 
language of improper acts “to the corporation or 
to the shareholder” in making this ruling,  
commentators have rightly questioned whether 
the opinion went too far and whether there is a 
middle ground wherein traditional derivative  
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actions are preserved but conduct over a higher 
threshold – “willfully unfair and oppressive” – 
opens the door to an oppression action.23

This statute’s evolution, the apparent legislative 
rebuke (or limitation) of Franchino, and the  
Bromley decision, led to considerable commen-
tary in 2007.24 Even then, the core questions – 
what constitutes “willfully unfair and oppressive” 
conduct – remained largely unanswered by 
courts. But the flow of litigation by this point 
seemed clear. Since Estes was decided in 2002, 
not one opinion had been issued in the Court of 
Appeals dealing with the direct vs. derivative  
distinction. Rather, a spate of lawsuits have  
arisen by adopting the easy end-run – oppression 
under §1489. From 1993 to 2002, there were 10 
decisions addressing the oppression statute in 
any detail; from 2002 through 2013, there have 
been 31 such decisions. Plaintiffs’ lawyers have 
self-servingly noted that “the trend is toward a 
broad interpretationof what constitutes action-
able conduct” – although that opinion is based 
upon some selective treatment of cases.25  

Part of the problem has been that most opinions 
are unpublished Court of Appeals opinions, thus 
holding no precedential value and, in some  
cases, limited analysis and effort to harmonize 
with other (unpublished) opinions. And while 
there certainly is a “trend” of increased use of the 
statute, whether there is a “trend” in judicial 
treatment is not as clear. In addition to the cases 
cited herein, consider a 2010 opinion, Arevelo v 
Arevelo.26 There, the plaintiff alleged that the  
defendant committed the following “wrongful acts”:

• Removing from the business premises any 
personal property appertaining to the  
business of any value, e.g., business related 
laptop computers with necessary software, 
business records, customer lists, trade  
journals and trade manuals.

  

• Inducing key employees to leave their  
employment.

• Destroying all good will of the business.

• Inducing key customers to do business with 
third parties instead of the business.

• Misappropriating all of the business assets, 
including customer lists, customer files and 
manuals relating to customer equipment.

• Engaging in conflicts of interest.

• Violating duties of good faith and fair dealing.

• Usurping business opportunities which  
belong to the business.

• Violating duties of loyalty and honesty to the 
business.

• Violating the duties proscribed and prohibited 
by MCL 450.1541a. 

• After quitting using its credit line to obtain  
$21,000.00 for non-business purposes.

• After quitting charging personal expenses to 
the business.

• Physically assaulting Plaintiff.

• Verbally assaulting Plaintiff.

• Creating a sexually hostile environment.

In keeping with the language of § 489(3) and the 
Franchino decision, the Arevelo Court explained 
that none of the listed acts affected the plaintiff’s 
rights as a shareholder: “She does not explain 
how Raymond’s alleged act of ‘[i]nducing key  
employees to leave their employment’ or his  
alleged act of ‘charging personal expenses to the 
business’ affected her rights to vote at sharehold-
er meetings, to elect directors, to adopt bylaws, 
to amend charters, to examine corporate books, 
or to receive corporate dividends.”27 The Court   
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further explained that “[s]ome of the alleged 
wrongful acts, such as ‘[i]nducing key customers 
to do business with third-parties’ and ‘[u]surping 
business opportunities which belong to the  
business’ could possibly effect the amount of  
corporate dividends that [the plaintiff] received, 
but the acts did not impair [the plaintiff’s] right to 
receive dividends,” and thus failed to state a  
§ 489 claim.28 In short, the Arevalo court  
confirmed that to be actionable under § 489, 
there must be a “connection between [a defen-
dant’s] alleged wrongful acts and the oppression 
of [] shareholder rights.”29 

While Aravelo suggests fidelity to the language 
of § 489(3), other opinions continue to create 
more questions than answers. For example, the 
line between a direct shareholder action under  
§ 489 and a derivative action under § 541a, 
blurred in the Bromley decision, was further 
greyed in the 2011 case of Berger v Katz.30 In that 
decision, the Court of Appeals affirmed the trial 
court’s finding that the defendants engaged in 
willfully unfair and oppressive conduct by:

(1) the way in which they eliminated plain-
tiff’s salary and gave themselves raises, (2) 
terminating the rental payments to plaintiff 
that normally were made to all three  
directors, (3) issuing a capital call when the  
corporation was doing fairly well, which  
diluted plaintiff’s stock and shares and 
forced plaintiff to put his own money into 
the corporation, and (4) engaging in other 
less oppressive actions with the intent to 
“squeeze Plaintiff out of the company  
rather than to give him his fair share of his  
investment.”31

Some of these actions could arguably implicate 
rights flowing to the plaintiff by virtue of his  
status as a shareholder, but others, such as the   

majority’s decision to issue a capital call, do not.  
The effect of the Berger decision remains to be 
seen, but it has led some commentators to opine 
that § 489(3) casts a much broader net than the 
statutory language would infer and should be 
read to include general corporate mismanage-
ment that harms the corporation, rather than  
injuries to rights unique to shareholders.32  

The Court of Appeals grappled with identifying 
shareholder interests in another recent opinion, 
one which might bring some clarity in the  
Supreme Court. In Madugula v Taub,33 the trial 
court found a number of violations of basic  
shareholder rights, including the right to vote and 
access to books and records. However, when the 
defendant protested that the trial court turned a 
breach of a stockholder agreement in to minority 
shareholder oppression, the Court of Appeals 
clarified that this was not so, but rather that such 
breaches, together with other evidence, could 
constitute (but not necessarily was) oppression. In 
June of 2013, the Michigan Supreme Court granted 
leave to appeal and specifically ordered that the 
parties brief the following issues: (1) whether 
claims brought under MCL 450.1489 are  
equitable claims to be decided by a court of  
equity; (2) whether the provisions of a stockhold-
er’s agreement can create shareholder interests 
protected by MCL 450.1489; and (3) whether the 
plaintiff’s interests as a shareholder were  
interfered with disproportionately by the actions 
of the defendant-appellant, where the plaintiff  
retained his corporate directorship.34 Madugula 
is the first time the Supreme Court has granted 
leave in a case involving the issue of shareholder 
rights under § 489 and promises to bring 
much-needed clarity to the scope and interpreta-
tion of the statute, although the limited nature of 
the questions accepted for review suggests that  
holistic treatment might not be in the cards.
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Where do we go from here?
Application of the statute which preserves its  
textual integrity as well as its place within the 
MBCA requires two considerations.

First, the words of the statute must be applied. In 
many cases, the key terms are undefined, but a 
plaintiff must satisfy several requirements in  
order to state a claim. If this is coupled with  
enforcement of MCR 2.111(B)(1) – which requires 
the pleading of “facts . . . on which the pleader 
relies . . . with the specific allegations necessary 
reasonably to inform the adverse party of the  
nature of the claims the adverse party is called 
on to defend” – a plaintiff would be required to 
plead facts and demonstrate, at least on a thresh-
old basis, satisfaction of the basic statutory  
elements. As minority oppression is arguably in 
the same genus as fraud – as evidenced by fraud 
within the definition as well as the “willful”  
requirement – arguably MCR 2.112(B)(1) applies, 
requiring pleading with specificity.  

In any event, the distinct elements of the claim – 
broken out in flow chart version below – require 
independent treatment and analysis. Many  
potentially important questions lie within these 
definitions. This is not unfair parsing, but rather 
recognition that terms utilized ought to be  
imbued with meaning, not viewed as mere  
surplusage. Other torts – such as tortious  
interference – have a more developed body of 
law surrounding them, and there are unique  
issues with each of the words of the tort (tortious, 
interference, relationship/expectancy). For exam-
ple, the statute requires not only interference 
with a shareholder right, but “substantial”  
interference. Can the court develop meaning to 

that word in order to eliminate claims which 
clearly do not meet the standard before forcing 
the parties to engage in expensive discovery?

Second, the remedy provided by the statute must 
be evaluated relative to other provisions of the 
MBCA. Issues such as those raised in Bromley 
need careful consideration by courts so as not to 
cause the oppression statute to completely  
subsume the co-equal derivative litigation  
statutes. Similarly, the courts must recognize that 
Michigan public policy values both a corpora-
tion’s right to govern itself free from harassment 
from minority shareholders besetting the  
corporation with vexatious litigation as much as 
protection of minority shareholders against  
“oppression.” In interpreting words like “unfair,” 
this context is meaningful and appropriate.35 But 
what has happened, without either published or 
holistic guidance from the courts, is a free-for-all, 
where shareholders generically plead oppression 
and defendants are left without any threshold 
means to sort out cases which do not meet the 
statutory standard. That standard is intended to 
be high – not merely out of consideration of  
competing policy goals – but to make sure that 
the minority – which in the first instance is enter-
ing in to a corporate environment with known  
limited rights – does not wield disproportionate 
power over the corporation via litigation. While 
the courts have already rejected expansive  
notions such as the “reasonable expectations”  
rubric,36 the absence of any other cohesive  
paradigm has left trial courts with simply letting 
cases proceed. This inaction is equivalent to  
taking sides given the time, burden and expense 
of shareholder litigation. The statutory scheme 
deserves more.
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