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Chair’s Letter
by: Richard W. Paul

Litigation Section Chairperson

THE LITIGATION NEWSLETTER
Winter 2002

This year, thanks to the efforts of my predecessors and the hard work of our
Council and Committees, the Litigation Section will continue to serve its members
with quality programs, an informative newsletter and opportunities to become
involved in a variety of activities. Let’s take a look at what 2002 will offer.

Under the direction of Tom Cavalier’s Programs Committee, the Litigation
Section is once again joining forces with ICLE to sponsor three outstanding
programs with national speakers in the “Masters in Litigation Series.” On March
22, 2002, Dr. Solomon Fulero will present “The Law and Science of Eyewitness
Testimony – What Every Civil Lawyer Needs to Know.” On May 23, 2002, Martin
Latz, featured in the December 2001 ABA Journal, will present “Advanced
Negotiation in Facilitated Mediation.” On June 18, 2002, Thomas Mauet, the
renowned author, professor and Director of Trial Advocacy at the University of
Arizona College of Law, will present “Trial Evidence – Artistry and Advocacy in
the Courtroom.” Reserve these dates on your calendars now!

Also mark your calendars for the Section’s Annual Summer Conference on
August 2-4, 2002. Tom McCarthy’s Summer Programs Committee is putting
together a first-rate weekend of substance and socialization at the Double JJ
Resort and Ranch in Western Michigan, featuring Dominic Gianna, recognized by
the National Institute for Trial Advocacy (NITA) as the most outstanding teacher
of trial advocacy in the United States. Gianna’s program – “Reel Justice: Power,
Passion and Persuasion in the Modern Courtroom” – is an upbeat and interactive
presentation which will leave you with a
refreshed and invigorated view of the process
of a jury trial and with tools to immediately
improve your practice. Watch your mail for
details.

Beginning with this edition, Brad Sysol’s
Publications Committee will publish three
top-notch newsletters with timely topics of
significance to litigators. This issue includes
several articles focusing on issues of importance
in litigating in the electronic age, a timely article
concerning a recent legislative amendment to
the pre-judgment interest statute, and a new
column called “Litigation Pointers” which will
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The Michigan legislature recently lightened the
load somewhat for certain defendants, by revising the
pre-judgment interest provisions of the Michigan
Revised Judicature Act. In adopting HB 4448, the
legislature clarified a nagging statutory ambiguity under
which certain courts had found a 12% statutory
prejudgment rate of interest to be applicable to
judgments on written contracts, regardless of whether
the contracts themselves specified a rate of interest.

MCL 600.6013(5) had provided for the 12% rate
to be applied to judgments on “written instruments,” a
term that was not defined in the statute. The standard
prejudgment interest rate that otherwise was applicable
(under MCL 600.6013(6)) to judgments in civil actions
was a floating (and currently much lower) rate tied to
5-year U.S. treasury notes.

In a 1998 decision, the Michigan Supreme Court,
in Yaldo v North Pointe Ins. Co., 457 Mich. 341
(1998), voted 4 to 3 to apply the 12% “written
instrument” rate to an insurance policy that, by its very
nature, did not specify a rate of interest. Decisions
since Yaldo were inconsistent, but some had extended
the reach of the 12% rate to other types of written
contracts, even outside of the insurance context.

In adopting HB 4448, the Michigan legislature
effectively adopted Justice Taylor’s dissent in the
Yaldo case (in which he had been joined by Justices
Boyle and Weaver). There Justice Taylor had
contended that the legislative history of the Revised
Judicature Act showed that the term “written
instrument” was originally intended by the legislature

Michigan Legislature Amends
Pre-Judgment Interest Statute

by: Mark T. Boonstra
Miller, Canfield, Paddock & Stone, PLC

to cover only interest-bearing instruments, and not
other types of written contracts.

The legislative history of HB 4448 indicates an
intent to statutorily affirm Justice Taylor’s dissent in
Yaldo, so as to clarify that the 12% prejudgment interest
rate applies only to written instruments bearing a
specified interest rate, and thus to treat oral and written
contracts equally. The legislation effects this
clarification and applies the floating rate of interest, in
lieu of the 12% “written instrument” rate, to civil
actions filed before July 1, 2001, and as to which there
was no final, non-appealable judgment as of July 1,
2001.

Even absent the passage of HB 4448, the effect
of Yaldo might have been short-lived, since the
composition of the Michigan Supreme Court has
markedly changed since 1998, and since other cases
were making their way to the Supreme Court seeking
further review of this issue. The statutory remedy of
HB 4448 may now obviate the need for further judicial
review.

Having previously passed the Michigan House
of Representatives, HB 4448 was adopted by the
Michigan Senate on November 28, 2001, and was
signed into law (as 2001 PA 175) by Governor Engler
on December 11, 2001. Because it did not receive
immediate effect in the Senate, the new legislation will
take effect in the Spring of 2002, 90 days after the
adjournment of the 2001 legislative session. It applies
to civil actions in Michigan state courts and to federal
court actions applying Michigan substantive law under
diversity jurisdiction.
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Managing Pretrial Discovery
of Electronic Data

by: Thomas G. McNeill and Kelley M. Crutchfield
Dickinson Wright PLLC

Over the past decade, business entities funda-
mentally have changed the way they store, utilize,
manage and retain digital information. Virtually all
commercial information is now created, stored and
transmitted electronically. Today’s trial lawyer must
focus on the fact that electronic data now is the
crucial source of discoverable evidence.

Why Electronic Data Discovery?

Many trial lawyers acknowledge that email is
the most compelling evidence. Email can be brutally
candid or embarrassingly glib. Email communication
is “electronic chatter.” It is contemporaneous with
the contested events and often lacks thoughtful
consideration, careful drafting or formal presentation
of information or issues. People dash off email in a
way they never would a letter or memo. Email is
today’s home of the smoking gun. Email can be
litigation dynamite! And trial lawyers, litigants, courts
and juries all know it.

Beyond this fundamental email reality, there are
a number of other reasons to make electronic data
the object of a trial lawyer’s case investigation and
pretrial discovery:

• Virtually all information is electronically
originated, maintained and retained. In fact,
in today’s business environment it is now
estimated that 30%, or more, of all information
input to a computer system never is printed on
paper or in another medium.

• Many levels of employees create, use and have
access to electronic data.

• The pack rat mentally is prominent in an
electronic environment – many users cannot
bear to destroy electronic data; and many
companies do not promulgate, apply or enforce
document retention policies to ensure routine
purging of old data. It can be there for years.

• Even “deleted” data may still be accessible
through current electronic forensic techniques.

• Heavy email traffic creates the possibility of
conflicting accounts, opinions and observations
all within the same corporate litigant, often along
lines of divergent interest groups: senior
management vs. midlevel management or vs.
the in-the-trenches employees; sales vs.
finance; salaried vs. union, and so forth. It all
raises the possibility of : “Hey, who is telling
the truth around here, anyway?”

• Multiple and inconsistent document drafts are
a trial lawyer’s dream come true.

• Email can establish “notice” to business owners,
directors and senior management on a key issue
or fact.

• Electronic data contains information that “hard
copies” do not – creation and access dates,
succession of drafts, usage statistics.

• Juries believe that email reflects the author’s
“true” and spontaneous observations and
feelings.

• The threat of wide ranging electronic data
discovery is a powerful settlement negotiating
tool – due to the expense of defense/compliance
and the fear of what might be there.

In today’s environment, trial lawyers must be able
to make use of and defend against electronic data
discovery. Electronic discovery should be an integral
part of a trial lawyer’s repertoire of litigation tools.

Electronic Data is a Key Component of Case
Investigation and Evidence Preservation

When the potential matter or new case comes
in, counsel conducts an investigation to assess its
relative strengths and weaknesses. The typical
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investigation involves interviews of management and
prospective witnesses and the review of company and
employee documents. A review of electronic data,
particularly email, should be included in this
investigation.

Know the client’s technology. A trial lawyer
must know where to look to assist the client in
identifying relevant documents. It is important to
discuss technology basics with the client: What
hardware and software does the client have? What
information is stored on each system? Who has access?
Is everything networked? What is the backup system
and how does it work? What are the system
parameters for retention? What are the variables and
what are their settings? Do the key employees use lap
tops or hand held devices (like the Palm Pilot or
Blackberry)? Do employees take discs to work on
home computers? What is client’s electronic data
retention policy?

How does the client backup its system? Most
business entities have a backup system that takes an
electronic “snapshot” of all data on the system at a
particular point in time on a daily, weekly or monthly
basis and then downloads that data on a set of tapes.
However, system data that changes in between
snapshots will not be preserved on the backup tapes.
Clients often place the backup tapes in storage –
sometimes in cold storage off site. But some companies
may attempt to save costs by reusing and overwriting
on those tapes and even backed up data can be lost.
Which leads to this point:

Timing is everything. Electronic data
environments are not static. They change every day.
Information is added, revised, destroyed. At the very
outset of a case, a trial lawyer should work with the
client to preserve the electronic data environment
to avoid accusations of deliberate, negligent or
inadvertent destruction of evidence. This may include
downloading information off the system(s) into another
medium, locking out or freezing files or removing from
service and preserving backup tapes. Outside counsel,
in-house counsel and the client’s computer information
services personnel must work together to preserve
potential electronic evidence. Outside computer

forensics specialists can be helpful in this process as
well.

Correspondingly, even before the first written
discovery requests are drafted and served, a letter
should be sent demanding that the opposing litigant
take all steps necessary to preserve its electronic data.

The adverse consequences of failing to
preserve potentially relevant electronic data. The
risks in failing to preserve electronic evidence include
sanctions, a “spoliation” instruction and application of
SJI2d 6.01(a).

The failure to preserve evidence, including
electronic data, is sanctionable. M.C.R. 2.313(B) and
Fed.R.Civ.P. 37 provide trial courts with wide latitude
in assessing sanctions for failure to comply with
discovery orders. Even in the absence of a discovery
order, a court has broad “inherent powers,” including
the power to sanction, to protect the integrity of the
judicial system. See, e.g., Cummings v Wayne Co.,
210 Mich. App. 249, 251-52 (1995); Dillon v Nissan
Motor Co. Ltd., 986 F.2d 263, 266-67 (8th Cir. 1993).

In Proctor & Gamble Company v Haughen,
179 F.R.D. 622, 629 (D. Utah 1998), citing both its
inherent power and Rule 37(b)(2), the court assessed
sanctions of $10,000 against P&G for failing to search
for and preserve the email of five employees who were
key to the subject dispute. The court concluded that
P&G’s failure was the product of negligence and not
an intentional destruction of evidence.

Spoliation is the intentional destruction of
evidence. See, Trupiano v Cully, 349 Mich. 568
(1957); Ritter v Meijer, Inc., 128 Mich. App. 783
(1983). A spoliation jury instruction should be given
upon a showing of: (1) intentional conduct, (2)
indicating fraud and a desire to destroy, and (3)
suppression of the truth. Trupiano, 349 Mich. at 570.

Even negligent or inadvertent failure to preserve
evidence can be sanctionable. SJI2d 6.01(a)provides:

The [plaintiff/defendant] in this case has
not offered [the testimony of (name)/
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(document)]. As this evidence was under
the control of [plaintiff/defendant] and
could have been produced by [him/her],
and no reasonable cause for the [plaintiff ’s/
defendant’s] failure to produce the
evidence was given, you may infer that the
evidence would have been adverse to the
[plaintiff/defendant].

See also, Brenner v Kolk, slip op, appeal no.
193121 (Mich. App. 1997); Hamman v Ridge Tool
Co., 213 Mich. App. 252 (1995); Dillon v Nissan
Motor Co. Ltd., 986 F.2d 263 (8th Cir. 1993); Unigard
Security Ins. Co. v Lakewood Engineering & Mfg.
Corp., 982 F.2d 363 (9th Cir. 1992).

Delete may not mean delete. Computer data
is stored at multiple levels – some levels are visible
to the user and some are not. Even after the delete
button is depressed, the information may remain in
retrievable form: in other files (for example, as an
attachment) and on system backup servers and backup
tapes, individual personal computer hard disk drives,
floppy diskettes, zip disks, file slack, erased space and
even in the Windows swap file. Electronic data is just
waiting there to be mined by the creative and aggressive
trial lawyer, the suspicious regulatory investigator and
the trusted computer forensics specialist.

Seeking Electronic Data in Discovery

As an initial definitional matter, it is beyond
purview that electronic data is the proper object of
discovery. Electronic data is a “data compilation” and
thus fits within the definition of “document” for
purposes of discovery.

The trial lawyer should formulate a specific
plan for discovery of electronic data. In the
execution of the electronic data discovery plan,
document requests should clearly and unambiguously
target electronic data. In the definition section of
written discovery, an expansive description of electronic
data, including email, should be included within the
definition of “document.” Where possible, electronic
data and email should be included as part of specific
enumerated document requests. Both techniques fairly

place the other side on notice and strengthen the motion
to compel which may become necessary.

A trial lawyer should carefully review the
opposing party’s responses and documents. If
electronically stored documents are not received, it
should be presumed the other side is holding back –
intentionally, inadvertently or through honest ignorance.

The lawyer should not settle for documents
produced from the opposing party’s networked system.
Just as some of the best documents come from the
personal files of key employees, important electronic
data may be available only from the personal computers
of the key employees. In fact, courts are becoming
attuned to the availability of electronic data from
alternate sources within the same user population. For
example, in Playboy Enterprises, Inc. v Welles, 60
F.Supp. 1050, 1054-5 (S.D. Cal. 1999), the court noted
that requested email was purged from the party’s
network as part of routine document retention policies
but ordered that the hard drives from employees’
computers be produced for a search for any remnant
of such email.

Pursue, Pursue, Pursue. The electronic data
environment changes. Time works against the party
seeking electronic data. Do not wait. Contact opposing
counsel. File the motion.

Electronic data is subject to Fed.R.Civ.P.
26(a)(1)(B) disclosure obligations. Electronic data
should be included in the initial disclosures. Of course,
the December 1, 2000 amendments to Rule 26 (a)
require disclosure only of “documents … that the
disclosing party may use to support its claims or
defenses, unless solely for impeachment …”

Handling or Managing the Opposing Party’s
Request for Electronic Data

It should not be assumed that the client
knows that electronic data is encompassed by a
document request. Unless the clients are told, they
may not know or understand this. The lawyer cannot
let ignorance or misunderstanding become a basis for
failing to respond appropriately to document requests.
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Objections. Beyond relevance, the basic
objections are excessive cost (out of pocket) and undue
burden (person power) in attempting to comply with a
request. Under these objections, a party seeks to avoid
production altogether or, at least, requiring that the
requesting party bear the cost. Obviously, each case
turns on the facts and the party opposing discovery
needs to make a showing of substantial burden to
overcome the growing predisposition of courts to order
production of electronic data.

There are a number of reported cases which
address these issues. For example, in In re Brand
Name Prescription Drugs Antitrust Litigation, 1995
WL 360526 (N.D. Ill. 1995), the court ordered
production of 30 million pages of email from backup
tapes at a cost to the producing party of $50,000 to
$70,000. “If a party chooses an electronic storage
method, the necessity for a retrieval program is an
ordinary and foreseeable risk.”

In Bills v Kennecott, 108 F.R.D. 459, 462-64
(D. Utah 1986), the court concluded that the producing
parties’ burden was not “undue” because: (1) the cost
was not excessive; (2) it would be more burdensome
for the requesting party to retrieve the data; (3) the
cost to the requesting party would be excessive; and
(4) the responding party was benefited by producing
the data. This doesn’t seem like much of a “test.”

The form of production. In producing electronic
data, must everything be printed on paper (an expensive
proposition) or can it be produced on diskette, tapes,
CDs or even “inspected” on your client’s system?

Fed.R.Civ.P. 34(a)(1) authorizes document
requests for “… data compilations from which
information can be obtained, translated, if necessary,
by the respondent through detection devices into readily
usable form.” The 1970 Amendment to Rule 34 states
that “when the data can as a practical matter be made
usable by the discovering party only through the
respondent’s devices, the respondent may be required
to use his devices to translate the data into usable
form.”

Courts have held that “the normal and reasonably
translation of electronic data into a form usable by
the discovering party should be the ordinary and

foreseeable burden of a respondent in the absence of
a showing of extraordinary hardship.” In re Brand
Name Prescription Drugs Antitrust Litigation, 1995
WL 360526 (N.D. Ill. 1995), citing, Daewoo
Electronics Co. v U.S., 650 F.Supp. 1003, 1006 (Ct.
Int’l. Trade 1986).

In Playboy Enterprises, Inc. v Welles, 60
F.Supp. 1050, 1053 (S.D. Cal. 1999), the court
commented favorably on the Advisory Committee
Notes for Rule 34 that “[I]n many instances, this means
that the respondent will have to supply a printout of
computer data.”

In Haworth, Inc. v Herman Miller, Inc., 1995
WL 465838 (W.D. Mich. 1995), the court ruled that
“Defendant, as the respondent to the discovery
request, has the obligation in this case to translate
the data on the electronic tape into a form usable by
plaintiff.”

But who bears the cost? It depends. On a case
by case basis, the answer will turn on the magnitude
of the expense of production, the link between the
evidence sought and the issues in the case (is it direct
or is the requesting party on a fishing expedition?),
the creativity of the trial lawyer and the court’s
knowledge base and sensitivity to the importance of
electronic data. This area leaves room for excellent
lawyering.

For example, in Sattar v Motorola, Inc., 1998
WL 110186 (7th Cir. 1998), the defendant produced
210,000 pages of email on a widely used type of backup
tape cartridge but the plaintiff claimed an inability to
read the data. The court required the parties to choose
between several alternatives, including the defendant
providing use of its systems to read the data or copying
the data onto media such as a hard drive that would be
easier for the plaintiff to use.

Conclusion

The prevalence of electronic data in the business
world fundamentally has changed the nature and extent
of effective and comprehensive pretrial discovery. As
trial lawyers, we must face the challenges of adapting
to and embracing these changes. Understanding where
to look for electronic data, how to use it, and what to
do when the opposing party requests it will give today’s
trial lawyer the necessary edge.
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Technology Applied:
The Key to a Winning Case

by: Edward A. Rial* and Dan Regard**

A litigator’s ability to find, collect, analyze and
present documentary evidence very often spells the
difference between victory and defeat in any given
case. Not too many years ago, document discovery
consisted of combing through files for paper documents
responsive to opponents’ requests. “Smoking gun”
documents could be discovered by any person who
could read and understood enough about the case to
recognize the document’s significance. Moreover, the
disposable nature of paper made it extremely difficult
to determine if important documents had been de-
stroyed, either purposefully or inadvertently.

Times have changed. Litigators practicing in
today’s electronic (also referred to as digital) environ-
ment must understand the various ways information
can be stored and retrieved in order to build the best
possible case and to ensure compliance with discov-
ery rules. In that regard, attorneys frequently retain
technology experts who use software tools specifically
designed to determine the existence and extractability
of relevant information in clients’ (or adversaries’)
electronic repositories. This information may then
be converted into usable formats, such as word docu-
ments, tables, charts, graphs or spreadsheets, for use
in discovery or trial preparation, or as demonstrative
evidence.

Although the importance of understanding and
working with electronic information is critical in today’s
litigation environment, paper documents still play a
significant role in many litigations. In some cases,
generally complex matters involving thousands or
millions of documents, counsel must consider
“digitizing” these documents to simplify the accessi-
bility, organization and analysis of the information
contained therein. The benefits of transforming paper
documents into an electronic format invariably results
in enormous time savings, as counsel is able to search
for and extract information from many documents with
a few keystrokes rather than by pulling documents
one-by-one from numerous boxes.

Below we explore some the technology available
to the litigator in managing large volumes of documents
or electronic information. Examples of practical appli-
cations of the technologies, based on actual cases, are
also provided.

When Technology Is Required

Most information today is in electronic form at
one time or another, with only 30% eventually reduced
to paper. Accordingly, a large amount of information
emerges, exists and expires in an electronic format.
This information may be found in various places, the
most relevant of which (for litigation purposes) are:
(1) computer hard drives (including network backup
tapes), (2) e-mail and (3) electronic business records.
Technology plays a required role when these sources
of information are relevant to the litigation. The tech-
niques most commonly used to obtain, analyze and
report on this information are described below.

Computer Forensics

Computer forensics commonly refers to the
investigation of computer hard drives and backup tapes.
A wealth of information is recoverable from this source,
including, active, deleted, hidden, lost or encrypted files
or file fragments. In addition, files which were created
but never saved (such as a letter or memo), may be
recovered, as these files are sometimes “dumped” by
the computer’s disk operating system and Windows
from memory to the hard drive. These files may reside
in “file slack,” which is sometimes referred to as the
digital packing paper between electronic files.

The process used by a computer forensic
specialist involves taking an “image,” or exact replica
of the hard drive, which is preserved in a locked, fire-
proof safe for evidentiary and chain of custody
purposes. The computer forensic specialist will run
diagnostic software tools against copies of the image
to determine the existence of relevant files.
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Computer forensics may also be used to
compare written documents with their electronic
counterparts to determine if the document has been
altered. For example, a company recently had reason
to believe that very valuable, proprietary technology
had been stolen and was being used by a competitor.
Because the company had taken a number of
precautions to protect the technology, it suspected that
one of its current or former employees was responsible
for the theft.

The defendants produced paper documents that
were similar in some respects to the company’s
proprietary documents. Electronic copies of the same
documents, created in Microsoft Word, were later
produced. Although the author and company properties
had been changed, forensic professionals located and
extracted a “history” of the document. The history is a
little known and undocumented feature of Word, and
is available only through sophisticated search
techniques. The history identified the original location
of the documents on the victim company’s network,
as well as the log-in of the employee who downloaded
them. An analysis of the employee’s computer, who
was still employed by the victim company, verified this
information.

E-mail Discovery

The ubiquitous nature of e-mail presents a host
of discovery challenges. E-mail is perceived,
sometimes quite accurately, as the ultimate hunting
ground for “smoking gun” documents. It may contain
a wide variety of personal or company information,
including internal or external correspondence, business
plans, other confidential and/or proprietary documents,
drafts, jokes and viruses.

A company may have tens of thousands or even
millions of e-mails resident on its servers, employee
computers and archive tapes. The challenge, of course,
is to develop a method by which the e-mails are
reviewed in the most comprehensive and efficient
manner possible. Reading through each e-mail is
clearly not the desired approach, as it would take a
small army months to complete the task in many
corporate litigations. The physical review of each

e-mail is also susceptible to the reviewer’s attention
span limitations and other human error. Moreover,
physical review is inefficient because of duplicate
e-mails and attachments, which often account for 70%
to 90% of the e-mail population. Duplication results
from numerous individuals receiving broadcast e-mails,
as well from backup tapes containing multiple copies
of mailboxes (each periodic backup will include e-mails
saved from a previous backup).

Counsel and computer specialists must instead
devise a technology solution to address massive e-mail
review. Sometimes performing word searches using
the built-in functionality within standard e-mail software
(such as the “find” feature in Microsoft Outlook) to
identify relevant e-mails rarely suffices. This standard
software will typically identify every match, requiring
that each document, including duplicates, be physically
reviewed for relevance. This may result in significant
inefficiencies in large volume e-mail cases. Moreover,
standard search tools may not allow the specialist to
automatically review mailboxes and attachments en
masse, instead requiring that each mailbox and e-mail
attachment within that mailbox be manually opened
and searched, using only one search term at a time.
Lastly, standard e-mail search tools are typically
language specific, creating difficulties where intra-
company communications cover several languages.

Large-scale e-mail review will frequently require
a customized response. A recent case presented
counsel and investigators with the prospect of reviewing
over 2,000,000 e-mails in two different languages.
Technology experts developed an e-mail management
and investigation software program to extract the
e-mails from 800 different mailboxes, while at the same
time tagging and removing all duplicates. This effort
eliminated three-quarters of the e-mails before a single
word search was conducted. The software was also
designed to automatically search through all 800
mailboxes and attachments without the necessity of
manually opening each one, and could search for
multiple terms in two languages. Although there were,
of course, upfront costs associated with the
development of such specialized software, the time,
efficiency and, ultimately, cost savings, were
substantial.
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Electronic Business Records

A third area of electronic information is contained
in business records, primarily accounting systems,
databases or spreadsheets. This type of information is
generally relevant in large-scale litigation or fraud
investigations where a company’s accounting records
are at issue. Accounting information is generally
maintained in software applications that may make
the analyses necessary to the litigation difficult to
undertake. Moreover, many companies with operations
in multiple locations across the United States and/or
abroad use disparate systems. Accordingly, the
information must be consolidated into a single format
that will allow for the filtering, comparison and
extraction of relevant information.

This is usually accomplished by exporting the
information to relational databases. These databases
are typically customized to meet the needs of the
particular investigation, although the platforms on which
the databases are constructed are available through
commercial vendors. These databases enable the user
to compare data, such as 4th quarter to 1st quarter
sales or expenses, or can match entries within the
system, such as invoices to credit memos. Enormous
amounts of data can be entered into these databases;
in a recent investigation over 5,000,000 sales invoices
covering a multi-year period and numerous divisions
were gathered, consolidated and analyzed.

The functionality of these databases enables
counsel to quickly obtain important information and
analyses central to the litigation. In that regard, the
database should be designed to gather as many fields
of information as possible from the underlying records.
Frequently, information that seems to be of little or no
interest at the beginning of a litigation or investigation
becomes important later.

A good example of the “better safe than sorry”
principle arose in a litigation in which a large amount
of customer sales data, including customer names, was
extracted from a company’s records. Other data, such
as customer zip codes, was not extracted. The zip
codes, of course, became relevant in the litigation and
substantial effort was required to again access the

company’s systems for information that would have
been easily obtainable on the first go-round. Similarly,
in accounting fraud investigations, initial allegations
frequently give rise to later, unrelated allegations. For
example, claims that fictitious sales boosted revenue
may lead to allegations that recording of expenses was
improperly delayed, or that credits and returns were
improperly booked. It is far more efficient to include
seemingly irrelevant or uimportant data on the front
end than to have to retrieve it at a later stage in the
litigation.

Technology Optional

In many cases the majority of documents
produced are in paper form. Counsel must consider,
depending upon the particular circumstances of the
case, whether the documents and the information
contained therein should be digitized. In many instances
the digitizing process adds efficiency, economy, and
the ability to perform necessary analyses. This
digitizing process is frequently accomplished through
document imaging and repository management.

Document Repositories

Large paper document populations are probably
the second largest driver of litigation technology today
behind e-mail analysis. The need to organize, review,
disseminate and produce mass quantities of documents
lends itself very well to computer technology. A large
volume of documents may be scanned (or photographed
to micro-fiche), converted to electronic images (with
full text capabilities), coded to produce indicies of key
information and made searchable, retrievable and
printable with document management software.
Following this process, counsel may, for example,
retrieve and examine certain provisions in thousands
of contracts alleged to contain anti-competitive clauses.
The software could also create a time line, chart, graph
or table evidencing when such clauses became part of
the contracts, language changes, pricing, regional
differences, etc.

The Internet has provided a means by which
multiple parties can access document repositories at
any time and from any place in the world. Application
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Service Providers (ASP) “rent” the repository
hardware, software and management function, thereby
enabling parties to review documents on-line. Parties
with similar interests obtain access to the repository
by entering a personal identification code. The fields
may be party-specific, allowing access by one or some
of the parties, but not all. For example, an expert
witness may be provided access only to certain
subsets of documents that will be produced with the
expert report, but not those documents the parties wish
to protect from disclosure under the attorney-client or
work-product privileges. The advantages of ASPs are
evident and should be considered at the outset of most
litigations.

Conclusion

Technology has become a necessary part of
almost every litigation. The key to developing a winning
strategy begins with determining when technology is
an option, and selecting the most comprehensive and
efficient solution for the tasks at hand. Lastly,
assessing one’s technology needs at an early stage
in the proceedings will allow for sufficient time to

implement the necessary processes, frequently resulting
in a strategic advantage in the litigation.

* * Edward Rial is a partner in Deloitte & Touche’s Forensic
& Investigative Services Group in New York City. His
experience includes numerous corporate fraud investi-
gations across a range of industries, including, manu-
facturing, consumer products, banking, securities, tech-
nology and publishing. Prior to joining Deloitte, Mr. Rial
was a former federal prosecutor who served as Chief of
the Business & Securities Fraud Unit for the Eastern
District of New York. In that capacity he investigated
and prosecuted a wide range of criminal conduct,
including securities fraud, mail and wire fraud, organized
crime, health care fraud, computer crime and
environmental violations. Mr. Rial has written and
lectured extensively on fraud prevention, investigative
strategies, reputation manage-ment and loss recovery
efforts.

** Dan Regard is the national leader for database and
document management services within the Dispute
Consulting Services group of Deloitte & Touche. He
specializes in the application of technology in complex
litigation. He can be reached via his office in the New
York World Financial Center (212-436-6750) (dregard
@deloitte.com <mailto:dregard@deloitte.com>).

appear in each issue. In addition, our webmaster,
Marilyn Madorsky, is updating the Section’s web page.
Please contact Brad or Marilyn if you’d like to become
further involved with these worthwhile activities,
particularly in writing an article for publication.

Our Rules and Legislative Committee, under the
guidance of Gary Faria, will be analyzing and com-
menting upon the numerous proposals circulated by
the State Bar, the Michigan Supreme Court and the
legislature. The Rules and Legislative Committee
welcomes your input and involvement in its efforts to
improve upon our practice of law.

Chair’s Letter – Concluded from page 1

As we move forward into 2002, we also look
back to 2001 and the passing of our former Council
member, Bob Wartell. Bob’s expertise and sage
advice in the formative years of the Section were
instrumental in its growth and success. Bob was not
only a true gentleman and an outstanding lawyer, but
also the epitome of dedication, integrity and profes-
sionalism. His jovial wisdom and endearing friendship
will be sorely missed.

2002 promises to be an exciting year for the
Litigation Section. We look forward to your involve-
ment and support.
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The E-Mail Imperative
by: Dan Regard*

Some attorneys think that e-mail and other com-
puter files are a “discovery gold mine” when litigating
against Corporate America. While many companies
do have e-mail destruction policies, many others are
required by Federal or State regulations to preserve
some if not all electronic messages. The following
article will discuss some of the e-mail retention regu-
lations as well as, the pitfalls of being on the receiving
end of months and months or years and years of backed
up e-mail records.

Government Contractors

Government agencies may be required to main-
tain e-mail records. For example, the Federal Records
Act (FRA 44U.S.C. 3101) requires all government
employees and contractors to maintain e-mail
messages (as well as other electronic based records,
e.g., databases on personal computers) if considered
Federal records under the provisions of the FRA. The
FRA states that E-mail messages are records when
they: are made or received by an agency under
Federal law or in connection with public business; or
are appropriate for preservation as evidence of the
organization, functions, policies, decisions, procedures,
operations, or other activities of the Government, or
because of the informational value of the data in them.
While the FRA does not require preservation of every
e-mail message, it does require retention of those
messages containing information that is necessary to
ensure that departmental policies, programs, and
activities are adequately documented.

Financial Broker/Dealers

According to the Securities Exchange Commis-
sion, more than 8,500 U.S. brokerages are subject to
SEC regulations that require all digital communications
with customers be retained for six years. Specifically,
NASD Regulations and SEC Rule 17a-4, require a
broker/dealer to preserve records of all communica-
tions relating to its business for six years. Under these
regulations companies are required to maintain

originals of all communications received and copies of
all communications sent by such member, broker or
dealer (including inter-office memoranda and commu-
nications) relating to his business. For record retention
purposes under Rule 17a-4, the content of the elec-
tronic communication is determinative, and therefore
broker-dealers must retain those e-mail and Internet
communications (including inter-office communica-
tions) which relate to the broker-dealer’s “business as
such.”

Broadcast Stations

The FCC has updated its requirements for, “[a]ll
written comments and suggestions received from the
public by licensees of commercial AM, FM, and TV
broadcast stations regarding operation of their station
shall be maintained in the local public inspection file”
to include e-mail. Letters and electronic mail messages
shall be retained for a period of three years from the
date on which they are received by the licensee.

Federal Agencies

And finally, the National Archives and Records
Administration (NARA) is issuing standards for man-
agement of Federal records created or received on
e-mail systems, these standards will affect all Federal
agencies. The standards now being issued are framed
in regulatory language and will impact Federal agen-
cies as well as regulated companies. The proposed
standards include the following provisions:

(1) Metadata (names of sender and addressee(s)
and date the message was sent) must be
preserved for each electronic mail record
in order for the context of the message to
be understood. Agencies shall determine
if any other transmission data is needed for
purposes of context.

(2) Agencies that use an electronic mail system
that identifies users by codes or nicknames
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or identifies addressees only by the name of
a distribution list shall instruct staff on how
to retain names on directories or distributions
lists to ensure identification of the sender and
addressee(s) of messages that are records.

(3) Some e-mail systems provide calendars
and task lists for users. These may meet the
definition of Federal record.

Seventy Percent of the Files are Duplicates

The proliferation and retention of electronic
records presents a challenge and/or opportunity
(depending upon your perspective) for those involved
in litigation. Experience has shown that in many large
corporate e-mail investigations it would take hundreds
of attorneys thousands of hours to review each e-mail
transaction manually. The reason for this is the
complexity of an e-mail server backup. When a single
network backup represents several months (or years)
of e-mails, it is understandable that it will take a fair
amount of time to read those e-mails. But when multiple
backups are restored (e.g., for January, February,
March and April) the final collection will be a multiple
of the number of actual e-mails. It can take a reviewer
longer to read the entire restored collection than the
original employee ever spent reading them simply
because the same message has been restored multiple
times. It has been documented that within the typical
electronic discovery project as many as 70% of the
files are duplicates.

How to Locate the Key Documents

The key to cost effective electronic discovery is
using specialized systems to reduce the population of
documents prior to manual review. Filtering and sifting
raw data (produced by a MIS department in the form
of backup tapes or network files) to reveal the
potentially relevant documents sought after generally
is a multi-step process that utilizes computers and
intelligent software to do the “heavy lifting.” This
enhances the discovery process and optimizes the

researcher’s time by gaining the efficiencies offered
by technology.

Reduce The Population of E-mails

Once backup tapes have been restored (the
media on which electronic discovery is normally
received), the process begins with purging non-user
files. These are the files that were not created by a
user. Then true user data files, including e-mails and
attachments, are consolidated into an e-mail
management and investigation system. The next step
is to identify e-mails that are identical. To accomplish
this, an “electronic thumbprint” of every file is created,
including attachments. This step involves processing
every e-mail message, exploding attachments, and
assigning a numeric value to every character, space,
and comma. A different number is assigned to an upper
case B than what is assigned to a lower case b. Each
e-mail message is given a numeric total. Only if two
messages have the exact same numeric total, are they
truly duplicates.

Once unique e-mails have been identified, the
document population can be filtered by using objective
and subjective criteria. For example, attorneys may
only be interested in documents created after a certain
date, or originating from a certain location, or authored
by a certain list of individuals. They may submit a list
of key words, phrases, or concepts from which the
database can be queried. From these searches a
working sub-set of potentially relevant e-mail
documents can be exported to a variety of traditional
litigation support software programs (e.g.,
Concordance, Summation, etc.) to facilitate the
“review, flag, and annotate” process.

* Dan Regard is the national leader for database and
document management services within the Dispute
Consulting Services group of Deloitte & Touche. He
specializes in the application of technology in complex
litigation. He can be reached via his office in the New York
World Financial Center (212-436-6750) (dregard
@deloitte.com <mailto:dregard@deloitte.com>).
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Commercial attorneys, in attempting to avoid
future litigation and disputes over whether the terms
of a contract have been modified or amended,
frequently include in the contracts they draft an anti-
modification clause similar to the following: “This
contract may be amended only by subsequent written
agreement signed by the parties.” While parties
routinely treat such anti-modification clauses as
enforceable protection against later assertions of an
alleged oral modification of an agreement, the use of
such clauses overlooks one critical detail: this bare-
bones variety of anti-modification clause has been
held to be unenforceable in a little-publicized series
of Michigan cases. This poses special problems for
litigators and for transactional counsel seeking to avoid
litigation.

 In Reid v Bradstreet, 256 Mich 282; 239 NW
509, 511 (1931), the Michigan Supreme Court held that
contractual clauses that attempt to invalidate
contractual amendments that are not in writing are
unenforceable, on grounds that whenever two persons
contract “no limitation self-imposed can destroy their
power to contract again.” Lest one think that this ruling
is outdated and no longer of any effect, one need not
look any further than a 1997 opinion by the Michigan
Court of Appeals, Zurich Insurance Co. v CCR and
Co., 226 Mich App 599, 576 NW2d 392 (1997), which
adopted and applied the Reid decision. In Zurich,
the Court of Appeals flatly held that a clause that
specifies that a contract may be amended only by a
further written contract “is wholly nugatory.” Id., 576
NW2d at 394.
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This result is consistent with the treatment given
other similar contractual clauses, such as “anti-waiver”
provisions that purport to prevent the waiver of
contractual rights as a result of actions taken by the
parties inconsistent with those rights. Thus, in Formall
v Community National Bank, 138 Mich App 588; 360
NW2d 902 (1984), the Court held that an anti-waiver
provision of a contract itself may be subject to waiver
or modification as a result of the subsequent acts of
the parties, and a party may be estopped from relying
on an anti-waiver clause to defeat a claim that alleges
that contractual terms have been modified without a
writing.

Of course, like all interesting legal propositions,
the mere existence of precedent against anti-
modification clauses does not mean that Michigan
courts have entirely shied away from them. In some
instances, anti-modification clauses have been enforced
because of reasons, such as the statute of frauds, that
would void the oral modification even if the anti-
modification clause was not present. See Morley Bros.
v F.R. Patterson Construction Co., 266 Mich 52; 253
NW 213 (1934) (recognizing that an anti-modification
clause will be enforceable where the oral modification
is barred by the statute of frauds). Undoubtedly, there
are also numerous unreported decisions in the trial
courts where anti-modification clauses have been
enforced simply because the attorneys confronted with
such language did not realize that case authority
disfavoring such anti-modification clauses existed.
In other cases, as is discussed below, the basis for
enforcing an anti-modification clause has been the

Litigating and Drafting the Contractual
Anti-Modification Clause

by: John Mucha III
Dawda, Mann, Mulcahy & Sadler PLC
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inclusion of additional language in the clause narrowly
limiting to specific persons the necessary authority to
modify the agreement.

 What is an attorney to do when he or she wants
to create and enforce a written agreement that is
not readily vulnerable to subsequent unwritten
amendment? Perhaps the best solution in most (but
not all) circumstances is to look to principles of agency,
and to narrowly circumscribe the individuals with
authority to bind the party. For example, if a company
clearly establishes by contract or otherwise a rule that
only a particular individual (or limited group of
individuals) can modify an agreement, stringently
adheres to that rule in practice, and clearly makes the
limited grant of authority known to the other party to
the contract, the subsequent acts by other persons
within the company not authorized to modify the
agreement may not be adequate to be deemed
modifications of the original terms of the contract. In
cases such as City National Bank of Detroit v
Westland Towers Apartments, 107 Mich App 213;
309 NW2d 209 (1981) and Kovacs v Electronic Data
Systems Corp., 762 F.Supp. 161 (E.D. Mich. 1990),
purported modifications to a contract allegedly made
by persons clearly without authority to modify the
agreement or bind the company to the alleged
modifications were deemed to be ineffective on grounds
that actions by unauthorized agents of a principal do

not bind the principal. Thus, in Potomac Leasing Co.
v The French Connection Shops, Inc., 172 Mich App
108; 431 NW2d 214 (1988) the Court enforced an anti-
modification clause that also required any written
modification of the contract to be signed by a corporate
officer, as the purported modification in that case was
made by a person who clearly was not a corporate
officer, and so no modification was deemed to have
occurred.

Several practical practice pointers emerge
from the foregoing analysis. First, do not draft or rely
upon bare-bones anti-modification clauses that do not
additionally include limitations on the category of
persons with authority to modify the agreement.
Second, keep the category of persons with such
authority narrow, so that “loose cannons” within the
company or otherwise affiliated with the party cannot
bind the company or party. Third, make that limited
category of persons with authority clearly known to
the other party to the contract, and include it in the
anti-modification clause. Finally, be on guard against
actual practices that deviate from the stated rule. If,
for example, a company begins recognizing and
honoring contracts entered into or modified by persons
who lacked the authority to bind the company, all of
the effort in narrowly limiting the category of persons
with authority may be wasted, and the anti-modification
clause may become extremely difficult to enforce.

Mark Your Calendars!

Litigation Section Annual Summer Conference
When: August 2-4, 2002

Where: Double JJ Resort in Rothbury, Michigan
Block off these dates on your calendar now to attend the Seventh Annual Summer Conference of the
Litigation Section of the State Bar. This year’s program will feature Dominic Gianna, a nationally renowned
trial practice educator, who will present “Reel Justice”, a program which has received rave reviews around
the country. In presenting “Reel Justice”, Mr. Gianna blends memorable film footage of trials and jury
deliberations with the most current jury research data to entertain, inspire and educate. One of the jewels of
West Michigan, The Double JJ Resort (www.doublejj.com), located in Rothbury (20 miles north of Muskegon),
will host this year’s Summer Conference. Bring the family and enjoy the many fun activities at the
Double JJ, from horseback riding through miles of scenic trails to golf on the championship Thoroughbred
course. More details to follow soon. In the meantime if you have questions, contact Summer Conference
Chairperson, Tom McCarthy, at 616-458-0260.
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Memorial

C. Robert Wartell
1936 - 2001

Sadly, Council Member C. Robert Wartell passed away on September 24, 2001, at 65 years of age. His passing
has left an empty space in the hearts and lives of his family, colleagues and friends. Bob was an outstanding
lawyer who served as a role model for many young (and not so young) lawyers. Bob was one of those rare
lawyers who always saw the big picture, but also had complete mastery of the relevant facts and law. He also
personified the ideals of professionalism and set the standard for integrity.

While Bob’s clients and partners will sorely miss his talents as an advocate and his judgment as a counselor, it
is his warmth and friendship that they will long remember. His good humor, grace and concern for others were
ever-present qualities. Bob will long live on in the hearts of those that had the honor of calling him their friend.

Bob was as accomplished as a father to his three children (who are all now accomplished in their own right) as
he was as a lawyer. He was always home for dinner and always there when needed – whether to coach baseball
or to serve as Co-President of the Groves High School PTA, along with his beloved wife Susan.

Bob’s professional activities included: Member, Board of Law Examiners, State Bar of Michigan; Panel Member
and Chairperson, Attorney Discipline Board, State Bar of Michigan, 1989 to present; Special Assistant Attorney
General for the State of Michigan, 1979 to present; Member, American College of Real Estate Lawyers;
Chairperson and Member, Michigan Land Title Standards Committee from 1986 to present; Member, Michigan
Land Title Association; frequent lecturer for the Real Property Law Section’s Homeward Bound Series and
summer conferences; Lecturer for the Institute for Continuing Legal Education and Michigan Land Title
Association; instructor, Wayne State University Law School, 1967 to 1970. In addition, Bob was active in
community activities, including: Member and Chairperson, Village of Beverly Hills Board of Zoning Appeals;
Member, Board of Tax Revenue Southfield Township; Member, Bingham Farms Planning Commission; Member,
Board of Directors, Franklin/Bingham Farms Fire Department; Trustee, Village Council and President
Pro-Tem, Village of Bingham Farms; Co-President, Groves High School PTA; and Campaign Manager for the
Honorable Martin M. Doctoroff.


