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 The Litigation Section of the State Bar of Michigan 
 is pleased to invite you to attend the  
 

 LITIGATION SECTION'S 
 ANNUAL MEETING PROGRAM 
 
 COBO HALL 
 Detroit, Michigan 
 2:30 p.m. Thursday, September 18, 1997 
 
Don’ t miss out on this year’ s Section program at the State Bar Annual Meeting, an exciting 
presentation by the American Inns of Court. The subject matter addresses an issue of critical 
importance to all trial attorneys: Ex Parte Communications with an Opposing Party's 
Witnesses. This year’ s Annual Meeting is at Cobo Hall in Detroit, and registration 
information is included in the recent Michigan Bar Journal.  The program begins at 2:30 
p.m. on Thursday, September 18, 1997 (following the Section’ s 2:00 p.m. business 
meeting). 
 
In bringing the year to a close, the Section celebrates its success in delivering value to its 
members. We remind you to ask your friends and colleagues to join the Section. Our growing 
membership results directly from invitations from satisfied members like you and from such 
practical programs and activities as: 
 
THE LITIGATION NEWSLETTER Authors: Anne Warren Bagno, Elizabeth 
Bransdorfer, Lori Stich, Janice Kittelman, Kevin Hendrick, Leigh-Ann Gallagher, Thomas 
Cranmer, Judge Passenger, Jerome Pesick, David Nykanen, Samuel McCargo, Austin 
Anderson, Sandra Boyer, Richard Paul, Timothy Galligan, John Mucha, John Ketcham, U.S. 
District Judge Marvin Aspen, Robert June, Russell Hughes, David Sarnacki, Judge 
Kirkendall, and Mark McInerney 
 
EX PARTE COMMUNICATIONS Presenter: American Inns of Court 
SECOND SUMMER CONFERENCE Presenters: Dr. Marc King, Michael Fordney, 
James Hayes, Glen Sheets, U.S. District Judge Douglas Hillman, Judge Johnson, and Dean 
John W. Reed 
 
THEATER TIPS AND STRATEGIES FOR JURY TRIALS Presenters: Dr. David Ball 
and Brian O’Neill 
 
COURT REFORM Presenters: David 
Haynes, Senator VanRegenmorter, Judge 
Archbold, Judge Moore, Judge Kingsley, Janet 
Welch and Judge Wilder 
FIRST SUMMER CONFERENCE 
Presenters: Glen Sheets, Michael Biek, Scott 
Kowalski, Judge Rodgers, U.S. District Judge 
Marvin Aspen 
 
THE PICTURE METHOD OF TRIAL 
ADVOCACY Presenter: Professor James W. 
McElhaney 
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 JOINT REPRESENTATION AND ITS EFFECT 
 ON THE ATTORNEY/CLIENT PRIVILEGE 
 
 Anne Warren Bagno, Esq. Abbott, Nicholson, Quilter, Esshaki & Youngblood, P.C. 
 

Imagine this scenario: Your firm has been engaged to 
represent a corporation and one of its senior vice presidents 
who were both named defendants in a lawsuit. You are lead 
trial counsel for both the corporation and its executive and 
having thoroughly discussed the potential for a conflict of 
interest with both, you obtain their consent to jointly 
represent them. 
 

A former employee, who had reported to the senior vice 
president, has brought a wrongful discharge suit after he 
was fired from his job as a regional sales manager. He 
claims that he had been discharged in breach of a just cause 
employment contract. During your investigation of the case 
and at your request, the senior vice president writes you a 
memo in which she states that Αwe have maintained an at 
will employment policy at all levels of the corporation for 
as long as I have been employed here that permits the 
company to discharge an employee at any time for any 
reason or no reason at all and gives the employee the right 
to leave his or her employment at any time for any reason.≅ 
 

Midway through discovery, the senior vice president 
learns that her insurance carrier will defend the claim on 
her behalf, and separate counsel enters the case. The 
corporation and the executive maintain a consolidated 
defense position throughout the litigation, contending that 
there was no breach of contract because the sales manager 
was an at will employee. You and the other attorney 
collaborate in all respects. The case ultimately settles on the 
eve of trial as to both defendants. 
 

Six months later, the senior vice president is let go. Now 
she sues your client for wrongful discharge, claiming that 
her termination was in breach of an oral just cause 
employment contract. Your search of the company’ s files 
for the earlier memo she wrote to you is fruitless, but it is 
likely that the senior vice president retained a copy in her 
file. 
 

Can you obtain the memo during discovery in the second 
suit or may the senior vice president assert that it is 
protected by the attorney/client privilege and refuse to 
produce it? 
 

Michigan has developed a very liberal and far-reaching 
discovery policy which permits parties to obtain discovery 
Αregarding any matter, not privileged, which is relevant to 
the subject matter of the action.≅ 1 
 

Privilege is governed by the common law, except as 
modified by statute or by court rule.2 No statute governs the 
attorney-client privilege in Michigan and therefore it is 
governed by case law and court rule. The privilege applies 
to communications made by the client to the attorney and 
must meet the following test to be immune from disclosure 
as a privileged communication: 
 

ΑWhere legal advice of any kind is sought from a 
professional legal advisor in his capacity as such, the 
communications relating to that purpose made in 
confidence by the client, are at his instance permanently 
protected from disclosure by himself or by the legal 
advisor, except the protection be waived.≅3  

 
The privilege is waived if a party discloses the confidential 
information.4 Only the client may waive the attorney-client 
privilege, although it may be asserted by either the client or 
the attorney.5 
 

If an attorney has worked for two parties simultaneously, 
the parties jointly hold the privilege and one party may not 
assert it against the other.6 Accordingly, as to 
communications made or disclosed to you during the period 
when the company and the senior vice president were 
jointly represented, the privilege protecting those matters 
from disclosure belongs to both parties jointly. Although the 
senior vice president may assert the privilege against third 
parties, she cannot assert the privilege against the company 
in this subsequent litigation.7 
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The same rule may apply even as to confidential materials 
generated after the senior vice president retained her own 
attorney. Ordinarily, the privilege would then run discretely 
between herself and her attorney and presumably could be 
used as a shield against disclosure of confidential 
communications to either the company or a third party, 
unless it is waived. However, the privilege may not be 
available to the senior vice president as against the company 
even after separate counsel is involved due to the fact that 
she mounted a joint defense to the first lawsuit. This Αjoint 
defense privilege, which is an extension of the attorney-
client privilege, provides that Αcommunications by a client 
to his own lawyer remain privileged when the lawyer 
subsequently shares them with co-defendants for purposes 
of a common defense.8 Under this doctrine, the confidential 
material will remain privileged as to third parties 
notwithstanding the disclosure to a co-defendant who is 
represented by independent counsel. The doctrine has been 
held to include attorney work product and enables litigants 
who share common interests to exchange otherwise 
privileged information in order to prepare their cases 
without losing the privilege’ s protection. The privilege will 
therefore not prevent disclosure as between joint defenders, 
but only as to third parties.9 
 

As for the confidential memo, since it was a document 
generated during the period of joint representation, the 
senior vice president cannot refuse to disclose it to the 
corporation during discovery on the ground of privilege, 
since the privilege cannot be asserted by either party against 
the other. Similarly, if a trial court were to recognize the 
joint defense privilege, the same result may obtain even as 
to additional confidential communications between the 
senior vice president and her attorney made during the 
period when the senior vice president and the company had 
separate counsel.# 
 
1. MCR 2.302(B)(2). 
 
2. MRE 501. 
 
3. 8 Wigmore, Evidence ∋2292, at 554 (1961). 
 
4. Chore-Time Equipment, Inc. v Big Dutchman, Inc., 258 F 

Supp 233 (DC Mich 1966).  
 
5. Kubiak v Hurr, 143 Mich App 465, 372 NW2d 341 (1985). 
 

6. Denby v Dorman, 261 Mich 500, 246 NW 206 (1933); 
Carpenter v Carpenter, 154 Mich 100, 117 NW 598 
(1908); Cady v Walker, 62 Mich 157, 28 NW 805 (1886). 

 
7. See also, 8 Wigmore, Evidence ∋ 2312. ("A communication 

by A to X as the common attorney to A and B, who 
afterwards became party opponents, is not privileged as 
between A and B since there was no secrecy between 
them at the time of communication.") 

 
8. Waller v Financial Corp of America, 828 F2d 579, 583 (9th 

Cir 1927) (quoting US v McPartlin, 595 F2d 1321, 1326 
(7th Cir 1979)).  

 
The "joint defense" extension of the attorney-client 
privilege has been adopted by the Sixth Circuit. US v 
Moss, 9 F3d 543, 550 (6th Cir. 1993). The joint defense 
privilege will apply if (1) the communications were made 
in the course of a joint defense effort; (2) the statements 
were designed to further that effort; and (3) the privilege 
has not been waived. Haines v Liggett Group Inc, 975 
F2d 81, 94 (3rd Cir. 1992) (cited by the Moss Court). 

 
9. Visual Scene v Pilkington Bros PLC, 508 So2d 437 (Fla 

App, 3 Dist 1987).  
 

 
 JUDGES NEEDED! 
 

Michigan Law School’ s annual Negotiation 
Competition is in need of attorneys willing to serve as 
judges. This year’ s topic is ΑEducation Law for 
Students with Disabilities, and you may volunteer for 
either a morning or afternoon round of competition on 
Sunday, October 25, 1997. If you are interested in 
judging, contact David H. Baum, Special Assistant to 
Associate Dean for Student Affairs, University of 
Michigan Law School, 625 S. State Street, Room 303 -- 
Hutchins Hall, Ann Arbor, Michigan 48109. Phone: 
(313) 763-0493; Fax: (313) 936-1973; E-mail: 
dbaum@umich.edu. 
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 IMPORTANT AMENDMENTS MADE TO MEDIATION 
 AND OFFER OF JUDGMENT COURT RULES 
 
 Elizabeth K. Bransdorfer Mika, Meyers, Beckett & Jones, P.L.C. 
 

The Supreme Court has finally revised the Court Rules 
regarding Mediation (MCR 2.403 and new 2.404) and Offers 
of Judgment (MCR 2.405). The amendments are effective 
October 1, 1997. A copy was published in the June 1997, 
Michigan Bar Journal. 
 

The purpose of this article is to highlight two changes that 
may affect what you do prior to October 1 and to describe the 
important changes that will begin in October. There is no 
guidance in the rule or comments on the question of how the 
changes affect pending cases. The Comment says that the 
changes are based on the report of the Mediation Rule 
Committee, whose report is published at 451 Mich 1205. The 
report is also silent regarding the effect of changes on pending 
cases. 
 

One change that may affect what you do now is contained 
in 2.405(E). The new version provides that "Costs may not be 
awarded under this [Offer of Judgment] rule in a case that has 
been submitted to mediation under MCR 2.403 unless the 
mediation award was not unanimous." The new rule applies to 
Offers of Judgment made both before and after mediation. As 
indicated above, nothing in the rule addresses its application 
in cases where the Offer was made or Mediation was held 
prior to October 1, but the request for costs comes after the 
rule change goes into effect. Consequently, you may want to 
factor this uncertainty into your thinking (and your advice to 
clients) about settlement, voluntary submission to mediation, 
how to respond to an offer, and the like even before October 
1. 
 

The other change that may affect how you handle cases is in 
MCR 2.403(J)(3). The new rule provides for mandatory 
disclosure of insurance limits and prior settlement 
negotiations if the mediation panel wants to know. The old 
version required both parties to consent to disclosure of 
settlement discussions. While pre-October planning won't 
affect insurance limits, you should refrain from making 

settlement demands that you don't want the mediation panel to 
know about. 

Other changes that go into effect on October 1 include: 
 

1. Mediation remains mandatory in Circuit Court tort cases 
and is explicitly discretionary in other circuit court cases and 
in district court cases. District judges are given the authority 
to shorten the time to decide to order mediation, give notice of 
the hearing date, to accept or reject the evaluation and/or to 
disclose that acceptance or rejection. 2.403(A)(3) 
 

2. The penalty for late filed briefs increases from $60 to 
$150. 2.403(I)(2) This is one of the few changes the Supreme 
Court made that the Committee did not recommend. 
 

3. Pre-mediation ex parte contact with mediators concerning 
the case is expressly prohibited and the mediators are 
authorized to decline to discuss the case with counsel after 
mediation. The former is specifically intended to correct abuse 
with "blue ribbon" panels, where each side selects a mediator 
(who they talk with before mediation to be sure they're "on 
board") and those two select the third member of the panel. 
2.403(J)(5) 
 

4. New limits are placed on partial acceptance, but 
conditional acceptances are expanded. The new rule requires 
a party to accept or reject the award in its entirety as to each 
opposing party, even where the panel rendered separate 
awards on separate claims or on claims and counterclaims. 
2.403(L) 
 

5. The clerk is directed to enter a dismissal, rather than a 
judgment, where the a Defendant pays an accepted mediation 
award within 28 days after notice of the acceptance. 
2.403(M)(1) 
 

6. Judicial review of a panel finding that a claim or defense 
is frivolous is now available. 2.403(N)(2) 
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7. Sanctions are now available as a result of post-mediation 
decisions on motions. This is accomplished by making 
mediation sanctions are available where there is a "verdict," 
not just after "trial". The new rule provides that a "verdict" 
can be a decision on a motion rendered after mediation (the 
motion may have been filed before mediation). A new section 
also allows the trial court to decline to award sanctions if the 
verdict is the result of a motion, in the interest of justice. 
2.403(O)(1)(2)(c)(11) 
 

8. New rule 2.404 governs the selection of mediation panels 
and contains the requirements for serving as a mediator. It 
was proposed in order to eliminate actual or apparent race, 
ethnic or gender bias in the selection of mediators. The new 
rule requires a mediator to reapply every five years to stay on 
the list and requires rotating or random selection from among 
all mediators on the list (or the sub lists for Plaintiffs, 
Defendants and neutrals). 
 

9. In the Offer of Judgment rule, "verdict" is also now 
defined to include a decision on a motion when the decision is 
made after the rejection of an offer. 2.405(A)(4) 
 

10. Where the offer of judgment is made less than 42 
days before trial, the opposing party need not have made a 
counteroffer to be eligible to receive actual costs as a sanction 
against the offeror. 2.405(D)(2) 
 

Please read the new rules carefully. I have tried to pick up 
the important changes, but something relevant to your case 

may have been changed that I didn't recognize as significant 
enough to include in this article. 
 
 ALERT: Practice Tip 
 

Some attorneys send a letter to opposing counsel that 
purports to be a copy of their client's rejection of the 
evaluation which is being submitted to the mediation clerk. 
This document is not sent to the mediation clerk, just the copy 
is sent to opposing counsel. Quite understandably, counsel 
who receive this document are likely to advise their clients 
that they can now accept the mediation evaluation, trigger 
possible sanctions against the party who rejected, and still 
proceed to trial to try to get a higher award. Parties may 
accept mediation under these circumstances when they would 
not be willing to settle for the evaluation amount and would 
not have accepted if there was a chance the other side would 
accept. The rejecting party then sends in an acceptance to the 
clerk and ends the case on favorable terms by reason of 
having misled the opposing party. This practice apparently 
occurs with some frequency by attorneys who feel free to 
disregard the terms of MCR 2.403(L)(2), which prohibits 
disclosure of a party's acceptance or rejection until 28 days 
after the evaluation. There are no ethics opinions or reported 
cases on this practice yet.# 

 WHAT YOU MISSED AT THE LITIGATION  
 SECTION'S SUMMER CONFERENCE 
 
 Lori Stich Miller, Johnson, Snell & Cummiskey, P.L.C. 
 

The State Bar of Michigan’ s Litigation Section held 
another successful Summer Conference, this time at Boyne 
Highlands on August 15-16, 1997. Here’ s a little of what 
you missed during the Saturday morning education sessions. 
 

Dr. Marc King: Dr. Marc King, from the Wilmington 
Institute in Dallas, Texas, is a psychologist who specializes in 
jury psychoanalysis. He began by defining Αtrial 
psychology≅ as forecasting how jurors are likely to make a 
decision about a case. King shared several principles that are 
useful in forecasting how jurors are likely to respond to a 
case: 
 

1. When jurors are summoned to a real trial, they are 
unwilling (as compared to lawyers' friends and family 
members who volunteer to participate in studies). But, even 
though many jurors feel disgruntled when they receive a 
summons for jury service, on the whole they take the job very 
seriously.  
 

2. That case is the most important case to the jurors. 
 

3. There is no such thing as a legal problem - only human 
problems being sorted out in a legal forum. Lawyers should 
emphasize the social value of a case.  



 
PAGE 6 THE LITIGATION NEWSLETTER 

 
 

 
 
 LITIGATION SECTION 
 State Bar of Michigan 

 

4. Jurors feel the need to make a statement. Ask the jury to 
make a statement about appropriate behavior in their 
community. 
 

5. While speed is not necessarily important, efficiency is. 
Watch unnecessary pauses and delays. 
 

6. Remember: during jury selection, the process is 
interactive. The jury is selecting you as much as you are 
selecting the jury. They are considering whether you are the 
kind of attorney they would hire and trust.  
 

7. Lawyers should try to create a sense of genuine 
confidence. The jury will gain a perception of whether the 
lead lawyer has knowledge of the law and whether he or she 
wins more often than not when making objections. 
 

8. Be a good communicator. Speak concisely in English. 
 

9. Lawyers should show genuine respect and concern for 
their client. That respect should radiate beyond the opening 
statement; throughout the trial the lawyer should be the 
client’ s champion.  
 

10. On a 12-person jury, typically 2 or 3 jurors will teach 
the rest how to think about a case.  
 

11. It is hard for people to talk about their own money, 
but they feel the opposite talking about someone else’ s 
money. It feels unreal, and it is a relief to talk about. Every 
juror has a threshold above which the money concept is 
unreal.  
 

12. The type of jobs jurors have held is critical. 
Supervisors have a good sense of responsibility, and they are 
used to being blamed for others’  actions. Life experience is 
important: has the person ever broken a contract? Past leaders 
will feel comfortable leading other jurors.  
 

King discussed trial research and settlement science and 
how they fit into the litigation process. They may be utilized 
at almost every phase: pre-suit or pre-answer (venue analysis), 
deposition (witness school; developing persuasive witnesses), 
other discovery (developing demonstrative aids and exhibits), 
trial preparation (analyzing jury questionnaires, attorney style 
coaching), during trial (gallery juries used to monitor 

lawyers’  impact), and post-trial (jury polling and bench 
study to determine the likelihood of success on appeal). 
 

Michael Fordney & James Hayes: Two speakers 
addressed How to get the Most from Your (and your 
Opponent’ s) Expert. Mike Fordney, a graduate of Notre 
Dame and the Detroit College of Law, quoted Wigmore’ s 
statement that cross-examination is Αthe greatest engine ever 
created for the discovery of truth. A good cross-examination 
can win a case; a bad cross can lose it. Most important are 
preparation and keeping the jurors’  attention. A good cross 
should be like a tennis match, with jurors’  heads bobbing 
back and forth to watch the action. Fordney felt that it is 
better to have an expert witness live than on video. 
 

Hayes, in-house counsel for Dow Corning, addressed 
important factors in evaluating outside experts: 
 

1. Subject area of expertise: is it directly related to the 
case? 

2. Credibility: is he or she a hired gun? 
3. Ability to work with in-house experts and fact witnesses 

if required. 
4. Cost. 
5. Can he or she provide necessary information to: 

A. Rebut opposing experts? 
B. Evaluate the case? 

 
Hiring outside experts avoids the problems of extensive 

knowledge of product history and development, and of 
discovering adverse findings and conclusions. The biggest 
disadvantage is cost. 
 

Inside experts usually have superior knowledge of the 
product area and product standards. They may be more 
persuasive than outside experts because they can relate the 
whole story or theme, and they can personify the company. 
Potential disadvantages are: knowledge of prior litigation; 
discovery of prior investigations; and discovery of testing and 
experiments.  
 

Hayes emphasized the different approaches to be taken with 
expert witnesses during discovery and trial. During discovery, 
lawyers should keep their experts up on the scientific plane 
and not drop to the opposing attorney’ s desire for over-
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simplification. At trial, the expert should simplify matters for the jury and explain everything.  
Glen Sheets: Glen Sheets, a financial expert with Coopers 

& Lybrand, discussed the benefit of bringing in outside 
financial experts early in a case to control costs, evaluate 
whether to use outside witnesses, etc. His firm charges a 
nominal $5,000 fee to review a case and recommend who to 
use as expert witnesses. He mentioned that a recent California 
decision indicates that experts are being drawn into positions 
of responsibility in the litigation process, in that they may be 
found liable for malpractice just like lawyers. 
 

Honorable Douglas A. Hillman & Honorable Charles 
W. Johnson: The final morning speaker was Judge Douglas 
Hillman of the United States District Court for the Western 
District of Michigan. He talked about ΑThings Attorneys do 
that Drive Judges Crazy. Judge Charles Johnson, of the 57th 
Circuit Court in Petoskey, also contributed to the discussion. 
 

Hillman began by stating that during his 33 years as an 
insurance defense lawyer and 18 years on the bench, he has 
seen good and, unfortunately, a lot of bad lawyering. Many 
attorneys simply repeat the same mistakes for years. When 
cases that should settle don’ t, often it is the lawyer’ s fault 
for representing himself or herself to the client as a great 
courtroom fighter. Hillman went on to cover his concerns in 
several different areas. 
 

Opening Statements. Hillman noted that he has suffered 
through many miserable ones by supposed veteran trial 
lawyers Β one that lasted 22 hours. An effective opening, he 
said, should simply tell the story. It should be a short, factual 
summation of what the case is about. You want to jury to be 
pulling for your client by the time you finish the opening. A 
powerful theme will make a lasting memory.  
 

Objections. Objections should be timely, crisp, and clear. 
Hillman hears many Αimprecise and often incoherent 
arguments. Don’ t thank the judge for a ruling, and don’ t 
argue about a ruling. If you feel that a ruling is wrong, ask for 
a hearing to take up the matter later.  
 

Cross Examination. A cross examination should be proper 
and efficient. Lawyers should use short questions and plain 
words. Don’ t quarrel with witnesses. Lead and don’ t let 
witnesses explain their answers. He referred to Irving 
Younger’ s Ten Commandments and Younger’ s wish that 
Αevery time an attorney breaks one of the commandments, 
the courtroom floor would open up and swallow them up 
from further embarrassment.≅ 
 

Judge Johnson believes that when he tries cases, he tries 
simply to find out the facts and apply the law. This is a 
mission on which judges and lawyers should collaborate. He 
looks to attorneys to assist him in finding the facts and the 
law.  
 

Johnson noted that lawyers should treat everyone in the 
judge’ s office with the same respect and civility as they treat 
the judge. Filing deadlines are important: 11th-hour filings 
may be read, but a judge may not be grateful for having his or 
her personal life infringed on by a late filing for some 
perceived strategic advantage.  
 

Rule 403 objections, Johnson noted, are the only ones that 
should be referred to by number. For others, it is more helpful 
to summarize the objection than to rattle off abstract rule 
numbers.# 
 

 REFLECTIONS ON THE MILLENNIUM 
 
 John W. Reed University of Michigan Law School 
 
The following remarks were delivered by Dean Reed 
following the evening dinner of the Litigation Section’ s 
Summer Conference on August 16, 1997 at Boyne Highlands. 
 

More and more, all forms of the media are filled with 
references to the fast-approaching turn of the calendar when 
we shall greet a twenty-first century and a third millennium. 
Whether it comes in with the year 2000, as popularly 
believed, or, more properly, the year 2001, it will be a time for 

reflection, for taking stock of ourselves and our world. 
Predictably, we already are inundated with pronouncements 
from pundits and politicians, from scientists and seers, from 
philosophers and fools. I predict that we shall be sick of it by 
that notable New Year's Day of the Third Millennium of the 
so-called Christian era.  
 

At the same time, we should be grateful for any opportunity 
which stimulates reflection on the meaning and condition of 

our lives. In the familiar phrase, the unexamined life is not 
worth living; yet most of us are so caught up in the every-
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dayness of living that we fail to give thoughtful attention to 
what is really happening to us and to our lives. Happily, the 
approach of a milestone gives occasion to think about those 
things, especially a milestone as portentous as this one will 
be. 
 

That kind of introspection comes to me rather easily these 
days because of several milestones in my professional life. 
The first session of my evidence class last September was, to 
the day, the fiftieth anniversary of my first class--at the 
University of Oklahoma in 1946. In June I attended the fifty-
fifth reunion of my law school class at Cornell. And this year 
one of my students who became a colleague on the Michigan 
faculty and for a time its dean, retired from the faculty. I refer, 
of course, to Ted St. Antoine. When your former students 
retire, you become acutely aware of the passing of the years; 
and that awareness is a powerful impetus to think about what 
you have done and also what you have yet to do. The 
impending millennial celebration simply strengthens that 
urge. 
 

By your leave then, I want to share with you some 
reflections on our lives in these last years of this century and 
this millennium.  
 
 Scientific Progress in the Physical World 
 

The hallmark of this century has been scientific and 
technological progress. I used to marvel at the enormous 
scientific strides during the time of my mother and father, 
who began their lives with kerosene lamps and horse-drawn 
vehicles and lived to see color television and trans-oceanic air 
travel. Now I marvel at the even greater strides in my own 
lifetime: space stations, satellites, the Internet; heart 
transplants, in vitro fertilization, and, most recently, a cloned 
mammal: a manufactured sheep named Dolly. Christina 
Rossetti began one of her poems with the tender question, 
"Little lamb, who made thee?" Now we know. It was a 
Scottish geneticist. 
 

I read someplace that with cloning there is no change in the 
genetic development; it just plateaus, and whatever evolution 
has been going on stops at the cloning time. That article 
brought to mind a favorite Guindon cartoon in the Free Press. 
It shows a table in what I would describe as a quiche-and-
hanging-fern café, and around the table are a half-dozen 

effete-looking young adults visiting over their wine glasses, 
looking bored. One of them says plaintively, "Is evolution still 
going on, or is this about it?" 
 

Communication is spectacularly easy and fast. We have 
friends in Dunedin, New Zealand, near the jumping off place 
for the South Pole. When I send them an e-mail message in 
mid-afternoon our time, their response arrives by supper time. 
We use cellular telephones and cordless telephones and take 
those miracles for granted. In many ways life has been 
transformed in these years. We haven't banished illness and 
ignorance and want, but we've reduced them, and millions 
and millions are better off than their forebears. Diseases have 
been conquered. Smallpox is essentially gone from the face of 
the earth. Polio is rare. Health has been preserved in millions 
who, fifty years ago, would have died from causes not then 
understood. We have expanded physical and intellectual 
access so that one can go anywhere and learn anything with a 
speed that just a few years ago would have been found only in 
science fiction. This is a rich and amazing time, an exciting 
time to be alive. Despite very real concerns about degradation 
of the environment and overpopulation, we are physically 
better off than ever before. And if anything is certain about 
our condition, it is that these almost miraculous inventions 
and developments will continue. 
 

And so we're getting better and better, with more and more 
"gee whiz" technology. If this is not quite yet Utopia, it will 
be in just a few years. Or will it? 
 
 Human Nature--Is It Better? 
 

The problem--you already know it--is not the physical 
world in which we live. The problem is those of us who live 
in it. In Pogo's words, "We have met the enemy and he is us." 
We see a transformed physical world, with the most 
marvelous inventions and cures and devices and gadgets, 
getting better and better. But what is harder to foresee is a day 
when human nature will have been commensurately 
transformed. Science can perfect objects and processes in the 
physical world, but there is no way we can perfect ourselves. 
Indeed, science typically makes its discoveries first--in such 
life and death areas as atomic energy and cloning and 
cryogenics--and asks the ethical questions later. 
 

Are men and women better than a millennium ago? Or 
more decent, more humane? I would like to think so, and 
there is some evidence of that in the acts of kindness and 
generosity and heroism that we see around us. But just when I 

am about to conclude that modern man is getting better at 
making moral choices, I see Schindler's List. I read of 
unspeakable crimes against children. I see terrorist killings of 
the innocent. I see ethnic hatreds in the Balkans and the 
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Middle East and Central Africa and Ireland--and in our own 
inner cities. And, most dangerous of all, I see the widening 
immoral gulf between the world's haves and have nots. These 
are big and obvious human failings.  
 

But let me also remind you of some developments that are 
less global and less dramatic, and less important than war and 
genocide and famine, but which stand in similarly stark 
contrast with the spectacular advances in science and 
technology. 
 

Coarsening of Culture 
 

The arts, for example: Public support for the arts has 
diminished markedly in the last few decades. Music 
appreciation programs and music performance have all but 
disappeared from the public schools; the National 
Endowment for the Arts is on life support; and we are raising 
a generation of persons whose primary exposure to the 
graphic arts is Beavis and Butthead. Whereas in simpler, less 
democratic and presumably less enlightened times, artists and 
composers were publicly supported and nurtured, we now 
leave them to their own devices; and the market, driven to the 
lowest common denominator, produces little of lasting 
quality. We have a brilliant young friend at the University of 
Michigan, in music, who argues persuasively that culturally 
we are entering upon a new Dark Ages. The world seems to 
be going to MTV in a hand basket. 
 

We delight in the media's exposing of the faults and foibles 
of our leaders, our entertainers and athletes, and other public 
figures. No embarrassing personal detail is off limits. By 
demystifying our heroes, both past and present, we lose the 
all-important power of myth and symbol to inspire; and 
without inspiration, we are little more than clods. The culture 
clearly is more coarse. 
 

Focus on the Near View 
 

And then there is our compulsive focus on the near term. 
Although we are prosperous, everything is short term. 
Directors and managers of enterprises place supreme 
importance on the current quarter. There is little support for 
long-range research and development. Delayed payoffs down 
the road will do the current management no good since those 
managers will be long gone because they didn't run up the 
stock price quickly. 

For the same instant-result, bottom-line reasons, employees 
are expendable, and hundreds and thousands of workers live 
with the daily specter of workforce reductions in the name of 
profitability. Employees have become so expendable that the 
Massachusetts textile mill owner whose plant burned became 
the executive of the year and the darling of the press simply 
by keeping his workers on the payroll until things got 
straightened out. 
 

For many who are laid off, of course, self-employment 
becomes the only option, and working for oneself is not 
without its problems. In a recent newspaper cartoon captioned 
"The Trouble with Being Your Own Boss," the self-employed 
worker said, "I had to fire myself today; I called in sick but I 
knew I was lying." 
 

Changes in the Academy 
 

These bottom-line influences have penetrated the academy. 
No longer ivory towers, universities are not immune from 
pressures for cost-cutting and, especially, for quick results, 
even though quick results are the antithesis of the traditional 
scholarly life, where thoughtful contemplation is generally 
understood to be the path to discovery and to revelation. 
Certainly since the time of World War II there has been a 
partnership between the government and the research 
universities premised on the need for technological 
superiority in the national defense. Now with the Cold War 
gone and China not yet at the level of an immediate threat, the 
partnership between the government and the universities, 
which was characterized by trust, has been replaced by an 
arm's length, contentious, contractual relationship, and the 
research universities are overrun by government auditors and 
lawyers. Meanwhile, economic pressures are leading to the 
creation of virtual universities, that is, classes and library 
resources made available off-campus by Internet and satellite 
feeds (those wonderful technologies again). Students already 
can put together, with elements from among several 
universities, a tailor-made degree program of courses, and 
graduate without ever having been on campus or having sat in 
a traditional classroom. In the academy as in life we seem to 
be moving away from community ideals. As we retreat from 
each other we not only know less about one another, we also 
care less for one another. With higher education increasingly 
justified as training for employment, rather than training for 
life, there is high risk of what John Cobb calls "the moral 
collapse of the university." 
 

As an aside, while thinking about universities, you may be 
interested to know that this year there is another substantial 
decline in law school applications, even though the number of 
22- 25 year-olds is flat and the number of college graduates is 
slightly up. Since 1990 the number of persons taking the 
LSAT has declined dramatically, by almost a third. This 

steady decline is good news for the layman who thinks there 
are too many lawyers and good news for the lawyer who 
thinks there is too much competition. But it highlights two 
troubling phenomena: the public's diminished esteem for the 
profession and the loss of recruits from among the brightest 
and best of our young people. 
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The Legal Profession 

 
All this leads me, as you might expect, to brief comments 

about what is happening in our profession and our 
professional lives. The adversary system, for example--what's 
happening to the adversary system? Criticism of the adversary 
system of resolving disputes continues to mount. Litigation is 
a popular whipping boy blamed for many of our nation's ills. 
And no one can deny the excesses, at times egregious, in 
discovery warfare, unmanageable class actions, foolish 
lawsuits, and the like. Mediation and arbitration and other 
forms of dispute resolution are touted as more economical 
and less abusive. I don't argue with the usefulness--indeed, 
the virtual necessity--of alternative modes of dispute 
resolution in some settings where truth and accuracy of result 
are of secondary concern; but much of the use of ADR is the 
result of imposing an economic model on everything, and I 
remain unpersuaded that the adversary system should recede 
further. Sidney Harris recently wrote: "It is impossible to 
learn anything important about anyone until we get him or her 
to disagree with us; it is only in contradiction that character is 
disclosed." In similar vein, it is often in contradiction that 
truth is most likely disclosed. In the analogous political 
sphere, Christopher Buckley argues that what we need is not 
bipartisanship and healing but principled advocacy. 
 

You may remember the classic motion picture, The Third 
Man. If so, you will recall Orson Welles's statement to Joseph 
Cotton in the scene on the Ferris wheel. "In Italy," said 
Welles's character, "for thirty years under the Borgias, they 
had warfare, terror, murder, and bloodshed, but they produced 
Michelangelo, Leonardo da Vinci, and the Renaissance. In 
Switzerland, they had brotherly love. They had five hundred 
years of democracy and peace--and what did that produce? 
The cuckoo clock." 
 

Obviously I don't argue for "warfare, terror, murder, and 
bloodshed," nor do I think Welles's statement is necessarily an 
argument for the adversary system, but I do believe there are 
losses in our pell-mell rush toward softer ways of resolving 
disputes. 
 

And what about our professional lives? As we near the end 
of this millennium as a profession made more efficient and 
productive by specialization and advertising and marketing 
and computerization and technology, what is happening to the 
profession, to the lawyers themselves? The bottom-line 
mentality increasingly infects the practice of law. The 
economic model controls us. Rainmaking is what counts. 
Billable hours is what counts. Nobody makes partner for an 
especially good piece of pro bono work. Advertising and 
marketing, the effects of automation and high-tech 
equipment, the inexorable tension between income and 
expense, all managed by efficiency experts--these reek more 
of the cash register than of the library lamp. This insistent 
business orientation of the law profession has led to 
emaciation of the essential trust between attorney and client, 
between attorney and associate, and even--perhaps especially-
-among partners themselves. 
 

The notion of a law firm as a place where one spends his or 
her entire professional life is by and large almost gone. In its 
place we find lawyers more mobile and transitory than ever 
before in our history. The glue that held firms together, large 
and small, was the overriding fiduciary obligation we felt to 
each other and that we felt in common to our clients. Today 
lawyers are hopping and skipping and jumping from one firm 
to another. And they are moving in groups and sections: Real 
estate departments, bankruptcy groups, merger and 
acquisition units, whole litigation teams are moving en masse 
as lawyers chase the almighty dollar. 
 

Not very long ago, in any of the professions, such as law, 
medicine, and education, professional status was defined as 
much by a sense of ethical and professional responsibility as 
by specialized knowledge. Today professionals increasingly 
define themselves strictly in terms of their command of 
technical matters, by their marketable skills and knowledge. I 
saw a televised interview with Desmond Howard, the former 
Michigan football player who was named Most Valuable 
Player during this year's Super Bowl (and who bolted the 
Green Bay Packers, the team that helped him win the MVP 
award, and signed on with the Oakland Raiders--just like 
lawyers jumping from firm to firm after big verdicts). Howard 
repeatedly spoke of his "profession," which, of course, it is if 

profession means only a high degree of marketable 
knowledge and skill. There is a real loss in this shift of what it 
means to be a professional. The older notion of professional 
may have been susceptible to arrogance, but it also 
represented important nonmarket values that gave moral 
balance to whatever commercial elements were inevitably 
present. By contrast, both in economic matters and social 
matters the new professionals have largely replaced public-
spiritedness with private-mindedness. 
 

Lester Thurow, in his recent book, The Future of 
Capitalism, observed that capitalism is about making money. 
That is all it is--a system for making money. It has no built-in 
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morality. Indeed, one role of government is to ameliorate the 
excesses of capitalism through such devices as consumer 
protection, securities regulation, antitrust, and some 
redistribution of wealth by way of taxes. Lawyering is similar 
to capitalism. That is to say, legal skills have no built-in 
morality. The role of professionalism is to provide moral 
balance to our enterprise.   
 

James Russell Lowell, a nineteenth century American poet, 
wrote an abolitionist poem that began: 
 

Once to every man and nation 
Comes the moment to decide 
In the strife of truth with falsehood 
For the good or evil side. 

 
Then in a later stanza Lowell wrote these lines: 
 

New occasions teach new duties, 
Time makes ancient good uncouth; 
They must upward still and onward 
Who would keep abreast of truth. 

 
And I have always wondered about the line, "Time makes 

ancient good uncouth." How far can you legitimately take 
Lowell's point, which is that what is right, or at least what is 
thought to be right, changes with the passage of time? As for 
the point at issue in the poem, none of us would argue that 
slavery was good; and to the extent that there had been 
intellectually respectable arguments in favor of it, Lowell was 
right to say that changing understandings over time had made 
that "good" uncouth, that is to say, outlandish and no longer 
acceptable. (There were better words than "uncouth" but he 
had to rhyme with "truth.") There is no question that some of 
our perceptions of what is good and what is true will always 
be imperfect. They will mutate over time. But the flow of 
dilemmas never abates and, I submit, the fundamental values 
are immutable. 
 

I have reminded you of a number of technological and 
social and economic changes, a mere sampling of the vast, 
irreversible changes happening all around us--and to us. All 
these changes make us wonder about the possible need for a 

corresponding change in ourselves. Do these remarkable 
physical world developments imply corresponding changes in 
human values, in what is right and wrong?  
 

The uses to which fallible people put scientific marvels will 
be the issue. As Einstein said about the dangers of physics 
after Hiroshima, "The world is more apt to be destroyed by 
bad politics than by bad physics." As lawyers and opinion 
makers you and I necessarily will participate in resolving 
conflicts over the uses to which the new technologies will be 
put--conflicts that cannot be resolved by science but only by 
the exercise of moral choice.  
 

As we face these choices and countless other choices posed 
by scientific advances, guess what? It's the same old us with 
the same old weaknesses. The plot may be different but the 
characters are the same. The choices are new but we are not. 
And we will apply age-old values of justice and compassion 
and charity and love--and as much wisdom as we can muster. 
 

Although the changes in the practice of law and in the trials 
of lawsuits are not of the same dramatic order as changes in 
the supersciences, the issues are analogous. Have the changes 
we know so well in law and lawyering changed what is right 
and wrong? Alas, for many it would seem so, hence the 
declines in civility, in trust, in generosity of spirit that are 
apparent on every hand. Indeed, the steepness of those 
declines makes us less and less a profession, and it challenges 
us to resist that decay and to preserve the ancient "goods" that 
we know: honor, honesty, diligence, dignity, courage, skill, 
and the like--ancient goods that time has not made uncouth. 
 

In that endeavor, surrounded as we are by a culture that 
places a dollar sign in front of every choice, we need all the 
help we can get to maintain a moral compass. Each of us has 
his own conscience, his own pole star; and the values that we 
espouse are in the abstract high-minded and ethical. The 
problems come in our diurnal decisions, in our responses to 
the day-by-day issues that we face. I speak not of the big, 
obvious ethical dilemmas, but of the moment-by-moment 
choices we make that constitute the fabric of our lives. 
 

You will derive your guidelines and your strength from 
whatever source you have chosen--your religious faith, your 
system of ethical values, your humanity--but each of us needs 
the support of like-minded persons to stand for the high 
values, to preserve the ancient good. And that is--or at least 
ought to be--one of the reasons for able, concerned lawyers 
such as yourselves to come together in gatherings like this. 
You come together not only to improve your skills but also to 
reassure each other that time has not made ancient good 
uncouth. 
 

It helps to see, in such a gathering, few as we are, that we 
are not alone. And we can make a difference. The Torah says 
that God promised Abraham that He would save Sodom if 
even ten righteous people could be found. You who come 
together to think about what it means to be a responsible 
lawyer may well be part of the saving remnant of our 
profession. 
 

If that sounds pretentious, if that task seems too great, 
remember the folk wisdom, "Life by the yard is hard, life by 
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the inch is a cinch." As Harold Leventhal used to say to his 
law clerks "Seize the inch!" The improbability of total 

success is not reason to sit still. To paraphrase Leon 
Higginbotham, you should aim for the top of the mountain; 
you may not get to the top, but you won't be left in the valley 
of despair. 
 

There is reason to be dismayed about our profession in the 
near term, but lawyers like you give high promise for our 
future. I commend to you an optimistic word from that great 
Minnesota philosopher, Garrison Keillor: 
 

To know and to serve God of course is why we're 
here, a clear truth that, like the nose on your face, is 
near at hand and easily discernible but can make you 
dizzy if you try to focus on it hard. But a little faith 
will see you through. What else will do except faith 
in such a cynical and corrupt time? When the country 
goes temporarily to the dogs, cats must learn to be 
circumspect, walk on fences, sleep in trees, and have 
faith that all this woofing is not the last word.# 
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