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Dear Colleagues:  

Effective cross-examination is one of the most  

critical skills a litigator can develop. Practical  

lessons in the art of cross examination are hard to 

come by. These skills are frequently absent from the 

law school curriculum and rarely taught in practice.  

If done correctly, the effective cross-examination of 

an adverse witness at deposition requires an artful 

application of logic, language and listening.  

This summer, the Litigation Section of the State Bar 

of Michigan, together with the Institute of Continu-

ing Legal Education (ICLE) is thrilled to present an 

amazing opportunity to learn this teachable skill 

from one of the country’s foremost experts on depo-

sition cross-examination, Robert Musante. This one 

skill can have the greatest impact on the outcome 

of your case, both at the settlement stage and trial.  

Join us for the Litigation Section’s Summer  

Conference July 26-27, 2013 at the Mission Point Re-

sort on Mackinac Island for this highly- 

entertaining presentation. Musante is one of the 

country’s most sought after teachers of deposition 

rules and tactics. This program teaches how to  

recognize and attack question-dodging and 

truth-dodging by even the most brilliant and wily of 

adverse witnesses. Musante utilizes video clips from 

3 Q&A sessions where Bill Clinton was cross- 

examined on “60 Minutes,” in the Paula Jones case, 

and before Kenneth Starr’s grand jury. These clips 

were selected because on each of these 3 occasions 

Bill Clinton was extremely well-prepared, extremely 

well-represented, and extremely motivated to dodge.  

The Summer Conference also provides a unique  

opportunity for litigators and members of the  

judiciary from across the State of Michigan to  

socialize in a relaxed, family-friendly setting. This 

year’s attendees will gather for a reception at  

Mission Point’s Cypress Lodge Terrace and take in 

the stunning views of Lake Huron.

For more information please visit

http://www.icle.org/SummerLit or call ICLE  

at 1- 877-229-4350. I hope to see you there.  

Letter from the Chair

by: Dari C. Bargy



What To Expect From 
Michigan’s Revised Uniform Arbitration Act

by: Sonal Hope Mithani and Caroline B. Giordano*
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Effective July 1, 2013, the Revised Uniform Arbitra-
tion Act (“RUAA”) will govern new arbitration  
agreements and proceedings taking place in  
Michigan.1 The RUAA repeals and greatly expands 
upon the Michigan Arbitration Act, M.C.L.A. § 
600.5001 et seq., which was originally enacted in 
1961. Proponents of the RUAA emphasize that it 
does not depart from the old Act so much as it  
provides greater procedural protections and  
increased uniformity for arbitrating parties by  
codifying provisions that had previously developed 
on a case-by-case basis.2 This article highlights 
some of the key provisions found in the RUAA and 
flags several novel issues that litigators and parties 
considering arbitration should think about as  
Michigan adopts more detailed and robust  
arbitration guidelines.

Key Provisions in the RUAA: 
What’s New?

The RUAA contains several provisions that were ab-
sent in the old Michigan Arbitration Act. For example:

Acknowledgment of Electronic Records: Section 
1(f) of the RUAA formally brings Michigan arbitra-
tions into the electronic age by confirming that  
“records” are not simply the type of paper records 
contemplated by the 1961 Act but, rather, any  
“information that is stored in an electronic or other 
medium and is retrievable in perceivable form.”  

Decisions Reserved for the Court: Unlike the old 
Act, the RUAA explicitly provides that the decisions 
whether a valid agreement to arbitrate exists and 
whether a particular controversy is subject to an 
agreement to arbitrate are for the Court. The  
arbitrator, however, decides whether a condition 
precedent to arbitration has been fulfilled, and 
whether a contract containing a valid arbitration 
agreement is enforceable. See Section 6.

Initiating Arbitration: The RUAA provides specific 
guidelines for initiating arbitration proceedings.  
See Section 9. A party initiates arbitration as agreed 
to between it and another party, or in the absence 
of an agreement, by certified mail, return receipt 
requested and obtained, or by service as  
authorized for the commencement of a civil action.  
The old Act did not contain any provisions that  
covered how to initiate arbitration.

Arbitrators’ Duty of Disclosure: Section 12 of the 
RUAA forces a proposed arbitrator, whose  
background or relationship with the parties “a  
reasonable person would consider likely to affect 
the impartiality of the arbitrator in the arbitration 
proceeding,” to disclose any personal or financial 
interest in the outcome of the proceeding or any  
existing or past relationship to any of the parties to 
the arbitration agreement, their counsel, the  
witnesses, or other arbitrators before accepting an 
appointment. The old Act included no disclosure  
requirements.

Arbitrators’ Immunity: The RUAA insulates an  
arbitrator from civil liability “to the same extent as 
a judge of a court of this state acting in a judicial 
capacity.” See Section 14(1). Moreover, under  
Section 14(2), an arbitrator’s failure to make a  
disclosure required under Section 12 does not  
trigger any loss of this core immunity.  

Rights That May Not Be Waived In Advance Of 
Arbitration: Under Section 4(2) of the RUAA, there 
are several procedural requirements that a party 
may not waive before an arbitrable controversy 
arises, including the following: 

• the right to request judicial relief, such as  
compelling or staying arbitration, through  
motion to the court; 

• the right to be represented by counsel  
at arbitration; 
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• the right to receive reasonable notice of the  
arbitration either through the manner specified 
in the particular arbitration agreement or 
through registered mail or service as autho-
rized for the commencement of a civil action; 

• the right to have an arbitrator issue a  
subpoena for the attendance of a witness or 
for the production of records and other  
evidence at any hearing; 

• the right to have an arbitrator permit a  
deposition of any witness for use as evidence 
at the hearing; and 

• the arbitrators’ duties to disclose financial or 
personal conflicts to the parties.

Rights That are Never Waivable: Section 4(3) sets 
forth a number of rights which parties may never 
waive, including 

• the right to compel or stay arbitration; 

 the right to stay any judicial proceeding that 
involves a claim subject to the arbitration in 
the event a court orders arbitration; 

• the right to have an arbitrator make a record 
of an award and to give notice of the award to 
each party; 

• the right to request that the arbitrator  
incorporate any pre-award ruling into the final 
arbitration award; 

• the right of arbitrators to be immune from  
civil liability to the same extent as a state  
court judge; 

• the right, on motion, to modify the award; 

• the right to move the court for an order  
confirming an arbitration award; and 

• the right to vacate an arbitrate an arbitration 
award if 

- the award was procured by corruption or fraud, 

- there was evident partiality by an arbitrator 
appointed as a neutral, 

- the arbitrator’s conduct prejudiced the rights 
of a party, 

- the arbitrator refused to consider material  
evidence or refused to postpone a hearing 
upon showing of sufficient cause, 

- there was no actual agreement to arbitrate 
and a party made a timely objection regarding 
the absence of an arbitration agreement, 

- the arbitration was conducted without proper 
notice and consequently prejudiced a party, and 

- the arbitrator exceeds his or her powers.

Provisions for Consolidation: Section 10 of the 
RUAA provides that, on motion, the court may  
expressly order consolidation of separate arbitra-
tion proceedings as to some or all of the claims  
under certain specified circumstances, for example, 
when the arbitrable claims “arise in substantial 
part from the same transaction or series of transac-
tions” and the arbitration agreement does not  
specifically prohibit consolidation. 

Discovery Provisions: While the old Act was  
silent on the subject of discovery, Section 17(3) of 
the RUAA expressly provides that arbitrators “may  
permit or limit discovery as the arbitrator decides 
appropriate in the circumstances, taking into  
account the needs or requirements of the parties to 
the arbitration proceeding and other affected  
persons, the arbitration agreement, court orders, 
and the desirability of making the proceeding fair, 
expeditious, and cost effective.”

Provisions for Summary Disposition Motions:  
Section 15(2) of the RUAA allows arbitrators to  
decide requests for summary disposition of a claim 
or particular issue if all parties agree or if one party 
gives notice to all other parties and each party has 
“a reasonable opportunity to respond.” The old Act 
was silent on whether the parties could move for 
summary disposition.

Provisions for the Award of Punitive Damages 
and Attorney Fees: Unlike the old act, the RUAA  
specifically sets out the circumstances under which 
arbitrators may award punitive damages and  
attorney fees. See Section 21(1). An arbitrator may 
award punitive damages if punitive damages are 
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authorized by law in a civil action involving the 
same claim, and if the evidence produced at the 
hearing justifies the award under the legal  
standards applicable to the claim. Similarly, arbitra-
tors may award reasonable attorney fees provided 
that such an award is authorized by law in a civil 
action involving the same claim or if the parties to 
the arbitration agreement have previously agreed 
to authorize such an award. See Section 21(2).

How Will the RUAA Affect Michigan 
Litigators and Their Clients?

The RUAA only confirms what many litigators have 
already learned: the simple, streamlined arbitration 
is a thing of the past. In practice, the RUAA may not 
affect the day-to-day practicalities of arbitration,  
especially for parties who prefer private arbitration 
but also need to engage in a more extensive  
discovery process, complete with complex docu-
ment reviews and depositions, and perhaps even  
culminating in motions for summary disposition. 
But litigators may want to advise those parties who 
favor a simpler form of arbitration to memorialize 
their commitment to that process in an agreement.  
For instance, if a party does not want to engage in 
any discovery, it should clearly say so in any  
arbitration agreement. Or, if a party does not want 
its matter to be consolidated with any other  
arbitrable matter, it should enter into an arbitration 
agreement that prohibits any consolidation.  

In some cases, the benefits of the RUAA are clear.   
It helps to codify the ability to use electronic records 
in arbitration proceedings, and many of the RUAA’s 
provisions should help quell arbitrating parties’ 
anxieties about agreeing to a dispute resolution 

process that is historically undefined and subject to 
the preferences of the particular arbitrator(s)  
involved. The RUAA’s explicit provisions governing 
discovery procedures and summary disposition  
motions will provide greater certainty about the 
process to arbitrating parties. And, the RUAA  
ensures that arbitrating parties will not forego  
basic due process guarantees – such as the right to 
notice of the commencement of a proceeding –  
simply by agreeing to arbitration.    

But, Michigan’s adoption of the RUAA’s more  
stringent guidelines may also require parties to  
sacrifice some of the benefits that arbitration was 
meant to confer in the first place. By providing a 
framework that permits discovery and dispositive 
motions, the RUAA endorses a process that may 
create more expense for parties who initially chose 
arbitration as a more cost-effective and streamlined 
form of dispute resolution. Moreover, the RUAA’s 
provisions allowing arbitrators to consolidate  
separate arbitration proceedings may work to the 
disadvantage of clients who had previously chosen 
arbitration in order to avoid the wholesale  
resolution of multiple claims in a single case. And 
while one of the principal attractions of arbitration 
has always been the privacy it affords to arbitrating 
parties, the RUAA will undoubtedly spawn public 
litigation asking Michigan courts to interpret the 
Act’s many new provisions. In short, arbitration  
under the RUAA looks a lot more like litigation, and 
Michigan arbitrators look a lot more like judges.  
Parties considering arbitration may therefore want 
to think about whether arbitration presents a truly 
desirable “alternative” to resolving disputes in 
Michigan state courts.  

*Sonal Hope Mithani is a senior principal in the Ann Arbor office of Miller, Canfield, Paddock and Stone, P.L.C. She is a  
Deputy Group Leader of the Commercial Litigation Group and handles an array of complex commercial litigation disputes, 
along with non-competition/trade secret, real estate, construction and municipal litigation matters. Ms. Mithani received her 
J.D. from Harvard Law School and her B.B.A. from the University of Michigan with high distinction.

Caroline B. Giordano is an associate in the Ann Arbor office of Miller, Canfield, Paddock, and Stone, P.L.C. She practices all 
aspects of business and commercial litigation. Ms. Giordano received her J.D. from Wayne State University Law School,  
her Ph.D. from the University of Michigan, and her B.A. from Columbia University. 

ENDNOTES

1.  Michigan’s RUAA is codified as Act No. 371, Public Acts of 
2012, Enrolled Senate Bill No. 903. Any arbitration rights 
that have accrued before July 1, 2013, or any arbitration 
proceedings that were commenced before July 1, 2013 
will still be governed by the old law. See Section 33

2.  See Steven Thorpe, Asked & Answered: Martin C. Weisman 
on the Revised Uniform Arbitration Act, LEGALNEWS.
COM, January 29, 2013, available at http://www.legal-
news.com/oakland/1372112/ (last visited May 5, 2013).
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New Update to the FMLA: 
Will Changes Bring Increased Litigation?

by: Donelle R. Buratto*

2013 marks the 20th anniversary of the Family and 
Medical Leave Act (“FMLA”). While most litigators 
are familiar with the general evolution of the FMLA 
since its passage in 1993, the Department of Labor 
(“DOL”) and the courts have been very active with 
respect to the statute and its related regulations in 
the past year. The major events include the release 
of an Employee Guide to the FMLA, an Administra-
tor Interpretation, an updated FMLA Survey Report, 
and most notably, a new Final Rule. These  
developments, recent FMLA case law, and an  
increased enforcement budget for the DOL  
telegraph clues on the types and levels of FMLA  
litigation and DOL enforcement that we can expect 
to see in the near future.

The DOL FMLA Survey Report
On February 4, 2013, the U.S. Department of Labor 
released a survey, entitled “Family and Medical 
Leave Act in 2012: Final Report.”1 The survey is an 
update to similar surveys in 1995 and 2000 and 
gathered opinions from 1,812 worksites and 2,852 
employees about experiences with the FMLA.2  
Approximately 59% of all employees in the United 
States are eligible for the FMLA’s protected leave.3   
In comparing leave rates over the prior 18 months 
at the time of the 1995, 2000, and 2012 surveys, 
there is some evidence that the amount of leave  
taken is rising over time. This trend is particularly 
true for the 2000 to 2012 time period. However,  
employers are cautioned from reading too much 
into these results, as they were weakly statistically 
significant.4   

According to the survey, the breakdown of the  
reasons for which FMLA was taken is as follows:

• The employee’s own illness – 57%;

• Pregnancy or a new child – 22%;
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• Illness of qualifying relative (spouse, child, or 
parent) – 19%; and,

• Other reasons, including military reasons – 2%.5 

While the statistics are informative on the current 
state of the FMLA and its application, the survey 
results also provide insight for employers and  
litigators alike into potential areas of exposure for 
FMLA interference and retaliation claims:

• Employees may not be penalized in  
attendance systems for taking approved 
FMLA leave: The survey asked about the  
employers’ use of “no-fault attendance”  
policies during employees’ FMLA leave.  
Despite an opinion letter from the Wage and 
Hour Division in 2003 clarifying that an  
employee may not be assessed “points” when 
leave is taken for a qualifying FMLA reason, 
the survey showed that these types of policies 
are still in place in about 40% of all worksites.6

• Employers may not pressure employees – 
either directly or indirectly – to return to 
work while they are on FMLA leave: Under 
the FMLA, employers are not allowed to  
pressure employees to return to work, and  
employees on leave should not lose seniority 
or potential for job advancement. Neverthe-
less, 12.4% of eligible employees reported  
employer pressure and 22.2% of eligible  
employees reported concern over the loss of 
seniority or advancement potential respective-
ly, as reasons why they returned to work.7 

• Employers may not interfere with employ-
ees while on leave: For long FMLA leaves (i.e., 
a week or more), 70.5% of employees reported 
being asked to perform some work while on 
leave. The FMLA prohibits employers from  
interfering with employees while on leave.
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• Employers should foster an environment 
where employees can take FMLA leave with-
out fear or reprisal: When the survey looked 
at reasons why employees did not take leave 
when they needed to and otherwise would 
have qualified for it, the second most common 
response was fear of losing their job.8 Employ-
ers should be cautious in chilling employee 
perception of the ability to take FMLA leave.  

The DOL’s Most Recent 
Final Rule on the FMLA 

On February 6, 2013, the DOL published a Final 
Rule to implement and interpret amendments to 
the FMLA made by the National Defense Authoriza-
tion Act for Fiscal Year 2010 (NDAA) and the Airline 
Flight Crew Technical Corrections Act (AFCTCA).  
This Rule comes as a follow up to the modification 
of the FMLA regulations by the DOL in 2008 and 
statutory amendments by Congress in late 2009 to 
expand the scope of some FMLA rights for leave  
associated with military family leave and military 
caregiver leave and to establish new leave eligibility 
standards for airline flight crew members and flight 
attendants. The effective date of the Final Rule was 
March 8, 2013.  

The major provisions of the Final Rule include:9

• Defining a covered veteran, consistent with 
statutory limitations, as limited to veterans  
discharged or released under conditions other 
than dishonorable within five years prior to  
the date the employee’s military caregiver 
leave begins.

• Creating a flexible definition for serious injury 
or illness of a covered veteran that includes four 
alternatives – only one of which must be met.

• Permitting eligible employees to obtain certifi-
cation of a servicemember’s serious injury or 
illness (both current servicemembers and  
veterans) from any health care provider as  
defined in the FMLA regulations, not only those 
affiliated with the DOD, VA, or TRICARE  
networks (as was permitted under the  
2009 regulations). 

• Extending qualifying exigency leave to eligible 
employees who are family members of Regular 
Armed Forces members and adding the  
requirement for all military members to be  
deployed to a foreign country in order to be on 
“covered active duty” under the FMLA. 

• Increasing the amount of time an employee 
may take for qualifying exigency leave related 
to the military member’s Rest and Recupera-
tion (R&R) leave from 5 days to 15 days.

• Creating an additional qualifying exigency 
leave category for parental care leave to pro-
vide care necessitated by the covered active 
duty of the military member for the military 
member’s parent who is incapable of self-care.

• Creating a unique method of calculation of 
leave for airline flight crew employees, and es-
tablishing that FMLA leave for intermittent or 
reduced schedule leave usage taken by airline 
flight crew employees must be accounted for 
using an increment no greater than one day. 

Case Law Update
Employee Entitled to Calculation of Leave Under 
Prior System Due to Lack of Actual Notice of 
Change in System Prior to Leave. In Thom v.  
American Standard, Inc., 666 F.3d 968 (6th Cir. 
2012), the United States Court of Appeals for the 
Sixth Circuit affirmed a partial summary judgment 
ruling in favor of an employee, finding that the  
employer failed to inform the employee about how 
it was calculating FMLA leave. The employee had  
taken a leave of absence to receive treatment for 
problems he had been having with his shoulder.  
He applied for and was granted a leave of absence 
for the period of April 27, 2005 through June 27, 
2005. Through a series of miscommunications, the 
employer was led to believe that Thom would be  
returning from leave early, on June 13, 2005 and, 
when he did not, terminated his employment for  
unexcused absenteeism. The employer claimed that 
Thom had exhausted all of his FMLA leave using the 
“rolling” method of determining leave eligibility 
that was announced before Thom had begun his 
leave. Thom denied receiving notice of that change, 
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arguing instead that he was entitled to leave 
through July 14 under the “calendar year” method 
that previously was used by the employer. The Court 
of Appeals also affirmed a subsequent verdict in 
Thom’s favor, finding that while the employer had 
the right to elect a method of counting leave time 
that was different than the “calendar” method  
being used by the employee, the employee was  
entitled to rely on the prior “calendar” year because 
the employee had not received actual notice of the 
change to a “rolling” year in advance of his leave.

Summary Judgment for Employer on FMLA  
Interference and Retaliation Claims Where It 
Had an “Honest Suspicion” About Employee 
Misuse of Leave. In Scruggs v. Carrier Corp.,  
688 F.3d 821 (7th Cir. 2012), the United States 
Court of Appeals for the Seventh Circuit affirmed 
the underlying District Court decision that the  
employer did not improperly retaliate or interfere 
with the employee’s right to reinstatement under 
the FMLA when it terminated the employee for 
FMLA abuse. Scruggs had taken intermittent leave 
in the past to care for his mother, who was in a  
nursing home, by taking her to medical appoint-
ments. Carrier Corp. implemented a program to cut 
down on excessive absenteeism and suspected 
FMLA abuse. This program included surveillance of 
employees, including Scruggs, who were suspected 
of misusing leave or had a high number of  
unexcused absences. Surveillance showed that 
Scruggs remained at his home during his FMLA 
leave and was not caring for his mother. When  
provided with an opportunity to explain his  
absence, Scruggs claimed he went in and out of his 
back door and provided inconsistent documenta-
tion. After an investigation and full consideration of 
both internal documentation and that provided by 

Scruggs, Carrier terminated Scruggs’s employment 
for misuse of FMLA leave. Both the District Court 
and Court of Appeals held that Scruggs’  
termination was lawful, finding that Carrier had an 
honest belief that Scruggs was not using FMLA 
leave for its intended purpose and that Carrier  
independently investigated its suspicion before  
terminating Scruggs.

“Care” May Not Necessarily Depend on a  
Particular Location or Participation in Medical 
Treatment. In Ballard v. Chicago Park Dist., No. 10 
C 1740 (N.D. Ill. Sept. 29, 2012), the Northern  
District of Illinois denied the employer’s dispositive 
motion holding that the employee cared for her 
mother during a trip within the meaning of the 
FMLA provision entitling her to leave to care for a 
parent. The employee was the primary caregiver for 
her terminally ill mother and provided basic  
medical, hygienic, and nutritional support. The  
employee’s mother was granted a “make a wish” 
trip to Las Vegas. The employee’s leave request was 
denied, but Ballard went anyway – indicating that 
she was caring for her mother while on the trip. The 
court denied the employer’s motion, specifically 
finding that it does not matter where the care  
occurs so long as it is given and that treatment at 
the alternate location is no longer a requirement.  
This decision contradicts the holdings in two  
previous Ninth Circuit cases that have been  
adopted by various other courts: Marchiseheck v. 
San Mateo County, 199 F.3d 1068 (9th Cir. 1999) 
(defining “care” to include an “ongoing treatment” 
connection) and Gradilla v. Ruskin Mfg., 328 F.3d 
1107 (9th Cir. 2003) (placing a geographic  
restriction on where “care” must be administered, 
at least when the trip away from home does not 
have a medical-treatment purpose).  
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Conclusion
While the FMLA may have celebrated its 20th  
anniversary this year, it is clear from the recent  
actions of the DOL and the courts that compliance 
with the FMLA is as critical for employers as ever.  
A perfect storm for increased FMLA litigation is 
brewing given the combination of several factors: 

• evolving expansions of the types and quantity 
of FMLA leave available for eligible employees;

• modifications of required notifications and 
postings;

• increased hiring;

• a labor force that is working well past the point 
traditionally expected for retirement;

*Donelle R. Buratto is an associate at Ogletree, Deakins, Nash, Smoak & Stewart, PLLC. Ms. Buratto represents employers in 
state and federal litigation and administrative proceedings before government agencies, including the Equal Employment 
Opportunity Commission, the Michigan Department of Civil Rights, and the Michigan Occupational Safety and Health  
Administration. Her experience covers a wide range of employment law issues, including matters involving allegations of  
discrimination, harassment, retaliation, FMLA, FLSA, and whistleblowers’ protection claims. Ms. Buratto also counsels  
employers in their efforts to avoid and minimize risk on employment issues, such as employee hiring, discipline, and  
termination, employment policies, and accommodations of disabilities. Ms. Buratto received her J.D. from the University of 
Michigan Law School and her B.A. from the University of Michigan. 
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• increased involvement of women in the labor 
force; and,

• an upward trend of working elder caregivers.10 

The likelihood of increased FMLA litigation is  
further heightened by a robust allocation in the 
DOL’s Fiscal Year 2014 budget for greater FMLA  
enforcement and corresponding representations by 
the DOL that it will focus on strategic cases  
involving systemic policy issues and particular  
areas of concern by the DOL.11 While the FMLA has 
yet to achieve the balance between family and work 
for which it strives, it will surely keep litigators busy 
for years to come with its evolving nature.
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I. ACCOUNT TYPE
Initially, it is necessary to identify the type of  
account at issue because different Michigan stat-
utes apply to different account types. This article 
explores joint bank accounts (MCL 487.703) and 
statutory joint bank accounts (MCL 487.711 et seq).1   

A. Joint Bank Accounts

The first type of joint account is the joint bank  
account, governed by MCL 487.703. This statute 
applies to a “deposit” made in any “bank” and “in 
form to be paid to either or the survivor of them.”  
MCL 487.703. When a deposit is made in that form, 
the bank is permitted to pay the funds to either 
co-owner during their lifetimes, and the survivor at 
the death of the co-owner. “[U]pon the making 
thereof, [the funds] shall become the property of 
such persons as joint tenants, and the same togeth-
er with all interest thereon, shall be held for the  
exclusive use of the persons so named and may be 
paid to either during the lifetime of both, or to the 
survivor after the death of 1 of them[.]” Id.

Even if there are no survivorship rights because the 
account documentation does not address survivor-
ship rights, an account can be still treated as joint 
during the lifetime of both co-owners (allowing  
access by both co-owners or creditors). “An account 
may be joint during the lifetime of the parties  
without ipso facto carrying the right of survivor-
ship.” Danielson v Lazoski, 209 Mich App 623,  
625-626; 531 NW2d 799 (1994), citing Leib v  
Genesee Merchants Bank & Trust Co, 371 Mich 89, 
95; 123 NW2d 140 (1963).

B. Statutory Joint Accounts

The second type of joint account is the statutory 
joint account, governed by MCL 487.711 et seq.  
A “statutory joint account” means “a joint account 
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as to which a statutory joint account contract, as 
provided in this act, has been signed by a person 
having a right of withdrawal on the account.” MCL 
487.713(c). These accounts apply to “financial insti-
tutions” as defined by the statute. MCL 487.714(a).

A statutory joint account is created by “one or more 
persons” upon “signing a statutory joint account 
contract with a financial institution” that is in a 
form “substantially” similar to the example provid-
ed within the statute itself. MCL 487.715. The  
statute’s sample contract is in question-and-answer 
format, which when answered, become the  
contract’s terms. Id. These questions include who 
may withdraw funds during the co-owners’  
lifetimes, who can revoke the contract by written  
notice to the financial institution, who owns the 
funds during the lifetimes of both owners, and who 
is entitled to the funds when a co-owner dies. Id. If a 
contractual question listed in the statute is not  
answered, the contract will still be enforceable as  
to the questions answered, and common law  
applies to unanswered questions or ambiguities. 
MCL 487.716. The financial institution must give a 
copy of the contract to each signatory co-owner. Id.

Because the vast majority of cases involve joint 
bank accounts (and not statutory joint accounts), 
the balance of this article will address joint bank 
accounts unless otherwise noted.

II. WITHDRAWAL DURING 
LIFETIME OF CO-OWNERS

A common litigation issue is the withdrawal rights 
of the co-owners while both are alive. Typically in 
these cases, one co-owner has contributed all of the 
funds (“funding co-owner”) and a family member, 
friend, or close neighbor is initially listed or later 
added as a co-owner (“non-funding co-owner”).  
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For a statutory joint account, the contract’s terms 
should address withdrawal rights during the joint 
owners’ lifetimes. MCL 487.716 (listing as one  
contractual question “who may withdraw funds 
during the lifetimes of the joint tenants”). If the con-
tract is silent on withdrawal rights during the  
lifetime of both co-owners (meaning the question 
was not answered), then common-law principles 
govern. Id. Under Michigan common-law, any 
co-owner of a joint account may withdraw the entire 
account balance. Treasury Dep’t v Comerica Bank, 
201 Mich App 318, 325; 506 NW2d 283 (1993).  

For joint bank accounts, even if all of the deposits 
were made by one co-owner, the bank is expressly 
permitted to pay all of the funds to either of the 
co-owners, unless the bank receives prior written 
notice not to pay out the funds:

When a deposit shall be made, in any bank 
by any person in the name of such  
depositor or any other person, and in form 
to be paid to either or the survivor of them, 
such deposits thereupon . . . made by either 
of such persons . . . shall become the  
property of such persons as joint tenants . . 
. and may be paid to either during the  
lifetime of both . . . and such payment . . . 
shall be a valid and sufficient release and 
discharge to said banking institution for all 
payments made on account of such  
deposits prior to the receipt by said bank of 
notice in writing not to pay such deposit in 
accordance with the terms thereof.

MCL 487.703 (emphasis added).  

A. Withdraw vs. Retain

As we have seen, a co-owner has the right to  
withdraw the funds; however, that does not neces-
sarily mean the joint owner can retain the funds.  
Rather, the funding co-owner’s intent governs.  
“[P]roperty rights to funds in [a joint] account are  
determined by the intent of the depositor at the time 
of the deposit.” In re Pitre, 202 Mich App 241, 244; 
508 NW2d 140 (1993). For example, where the 
non-funding co-owner knows that the funding 
co-owner did not want any withdrawals made  

during the funder’s lifetime, withdrawals could  
result in conversion liability for the non-funding 
co-owner. See Sasanas v Manuf Nat’l Bank of  
Detroit, 130 Mich App 812; 345 NW2d 621 (1983) 
(father sued son when son emptied joint account, 
and son was held liable for conversion because 
court concluded son was aware his father did not 
want him to access the funds until his death). In the 
divorce context, a spouse cannot withdraw all  
assets from a joint account to avoid their character-
ization and division as marital assets. See also 
Woodington v Shokoohi, 288 Mich App 352, 367; 
792 NW2d 63 (2010) (holding lower court erred 
when dividing marital assets by failing to account 
for funds withdrawn by husband from joint account).

B. Not Intended as a Joint Account

Sometimes disputes arise over whether the account 
was intended to be an individual or joint account 
from the outset. In First National Bank & Trust Co v 
Huntley, 251 Mich 483, 486; 232 NW 192 (1930), 
the Michigan Supreme Court held that the  
decedent had not intended to create a joint account 
with his sons, despite wording on the signature card 
that stated “in case of death or sickness money to 
go to [sons].” Id at 484. The court concluded that 
the “provision for the sons was future and  
conditional” and thus “not within [MCL 487.703].” 
Id at 486. In other words, the court concluded that 
MCL 487.703 does not apply to an account where it 
was the creator’s intention that the other joint  
owner only have survivorship rights, and no right to  
withdrawal during the creator’s lifetime. Further, 
the evidence did not support the surviving son’s 
contention that his father made an inter vivos gift of 
the funds, where the actions of father and son were 
consistent with the father being the sole owner of 
the account (e.g., father wrote or directed all the 
checks written from the account). Because the court 
concluded it was not a joint account, but rather at 
all times an account in the father’s name alone, the 
account funds became assets of the father’s estate. 
Id at 487.

C. Intended for Testamentary Purposes Only

Litigation can arise over whether the account was 
only intended to be testamentary in nature,  
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meaning, that the non-funding co-owner’s interest 
in the account was not intended to take effect until 
the funding co-owner died. MCL 487.703 does not 
apply to “deposits to take joint effect only upon a 
future condition.” Sasanas v Manuf Nat’l Bank of 
Detroit, 130 Mich App 812, 819; 345 NW2d 621 
(1984), citing Huntley, 251 Mich at 486. This issue 
was litigated in Sasanas. There, a father purchased 
a “money market time deposit” at a bank. The assis-
tant manager filled out the application for him, 
which listed him and his son as owners of the  
deposit “to either or the survivor of them.” Id.  
The father signed the application and was given a 
receipt listing both him and his son as “deposit  
owners.” Id. The son thereafter emptied the account 
and bought a car, much to his father’s displeasure.  
The father sued both the bank and his son. Id.  
The father argued the joint account statute did not 
apply or protect the bank because the bank knew 
he only wanted his son to get the funds at his death.  
The bank denied knowledge of the father’s testa-
mentary intentions with respect to the account. The 
father pointed to a letter a bank employee drafted 
at his request, informing his son that the money in 
question would be his in case of his father’s death.  
In response, the bank explained the letter was sim-
ply to inform the son where the money was if his 
father died and that the letter did not say anything 
about the son being unable to withdraw the money.

Ultimately, the Sasanas court concluded the joint 
account statute applied, and as a result, the bank 
was relieved of liability. The court adopted the 
bank’s explanation of the letter to the son (that the 
letter did not say anything about withdrawal rights), 
and noted the father had signed an application and 
received the receipt which both referenced the son’s 
joint owner status. But the son was held liable for 
conversion because the court determined he knew 
his father did not want him to access the funds until 
his death. Id at 817.

Even if a non-funding co-owner improperly  
withdraws funds during the lifetime of the funding 
co-owner, the court may still allow the withdrawer 
to keep the funds after the funding co-owner’s 
death. For example, in In re Cullmann, 169 Mich 
App 788, 785; 426 NW2d 811 (1988), the court  

allowed the non-funding surviving co-owner to keep 
the funds, despite concluding the funds were  
wrongly withdrawn during the other co-owner’s  
lifetime, because it was “unequivocal” that the  
funding depositor wanted the joint owner to get the 
funds at her death.

In summary, the analysis does not stop when the 
funds are withdrawn from the account. Whether 
the withdrawing co-owner can retain the funds  
depends on the funding co-owner’s intentions.

III. SURVIVORSHIP RIGHTS
Another commonly-litigated issue is whether the 
surviving joint owner is entitled to keep the account 
balance after the co-owner’s death. For a statutory 
joint account, the contract’s terms should specifi-
cally address survivorship rights. See MCL 487.715 
(one contractual question specifically addresses 
survivorship rights). If the contract’s terms are si-
lent, the below principles would apply. MCL 487.716.

For a joint bank account, there is a presumption of 
survivorship rights:

The making of the deposit in such form 
shall, in the absence of fraud or undue  
influence, be prima facie evidence, in any 
action or proceeding, to which either such 
banking institution or surviving depositor 
or depositors is a party, of the intention of 
such depositors to vest title to such deposit 
and the additions thereto in such survivor 
or survivors.

MCL 487.703 (emphasis added).

B. Rebutting the Presumption of Survivorship

The presumption of survivorship rights is  
rebuttable. “[R]easonably clear and persuasive 
proof” is required to rebut the presumption of  
survivorship. In re Wright, 430 Mich 463, 467-368; 
424 NW2d 268 (1988) quoting Lau v Lau, 304 Mich 
218, 224, 7 NW2d 278 (1943). The evidentiary  
focus should be on the survivorship intentions, 
which are not necessarily the same as the intent  
behind creating the joint account. See In re Estate of 
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Goodin, Docket No. 305673, 2012 WL 4512567, at 
*2 (Mich App Oct. 2, 2012). In Goodin, the Court of 
Appeals held that the whether the presumption of 
survivorship was rebutted was not before the  
probate court because the parties’ evidentiary  
focus was on the decedent’s intent with respect to 
adding the co-owner to the account (and not on  
survivorship intentions).

Statements made by the deceased co-owner are 
perhaps the best evidence of intent, but this  
evidence implicates the hearsay rules. Only state-
ments made by the deceased co-owner prior to  
creation of the joint account regarding intent are 
admissible. In re Cullmann, 169 Mich App 778, 
787-788; 426 NW2d 811 (1988) (explaining that 
the hearsay exception found at MRE 803(3) only  
applies to statements of “then existing state of 
mind”). Family, friends, and bank employees are  
often key witnesses to the extent their testimony is 
admissible and can shed light on the decedent’s  
intent. The surviving joint owner’s actions and  
statements, either consistent or inconsistent with 
survivorship rights, are also relevant.

The presumption of survivorship can be rebutted by 
establishing that the decedent intended the funds 
to be evenly distributed to the decedent’s heirs at 
death (rather than transferred solely to the joint 
owner). In re Skulina, 187 Mich App 649, 656; 468 
NW2d 322 (1991) (“The statute [MCL 487.703] 
does not preclude petitioners from establishing that 
decedent intended the funds in the accounts and 
bonds to be evenly distributed upon his death  
[to persons beyond the co-owner].”).

The presumption can also be rebutted by establish-
ing the joint owner was just added to carry out a 
purpose as trustee (sometimes referred to as an 
“oral trust”). For example, in Thompson v Stehle, 
367 Mich 284; 116 NW2d 900 (1962), Mr. LaLonde 
added Ms. Stehle as a joint bank owner to an  
account because he believed he might not survive 
an operation and wanted Ms. Stehle to pay “any 
balance remaining after the payment of [his] debts 
. . . to the St. James Church.” Id at 294. After  
surviving the surgery, he transferred some of the 
funds into another account in his own name and 

named this church as the residuary beneficiary  
under his will. These post-surgery actions were 
deemed by the court as Mr. LaLonde “terminating” 
the trust. Id. The court determined that the  
decedent’s actions were consistent with ownership 
and Ms. Stehle’s statement that she did not believe 
that she had any interest in the account after the 
trust’s termination rebutted the presumption of  
survivorship. “The fact that [Mr. LaLonde] did not 
cause the records of the bank to be changed is not 
in and of itself sufficient to justify a conclusion that 
the character of the funds on deposit was changed 
in such manner as to create in defendant a right of 
ownership by survival in the moneys deposited by 
Mr. LaLonde.” Id at 297-298. But see In re Pitre, 202 
Mich App 241, 243-244; 508 NW2d 140 (1993) 
(“No later change of heart on decedent’s part could 
have divested respondent of his right of  
survivorship, unless that change of heart was  
accompanied by withdrawal of the funds from the 
[bank] account.”).

Also, the presumption of survivorship can be  
rebutted by showing the joint account was created 
for administrative convenience, which commonly 
arises with an elderly person who adds a family 
member or friend to an account to assist with bill 
paying. For example, in Pence v Wessels, 320 Mich 
195, 207; 30 NW2d 834 (1948), the presumption of 
survivorship was rebutted by testimony from a  
disinterested person that the decedent had said 
(before the creation of the account): “He wanted to 
go to Florida and wanted somebody to cash checks 
and deposit them and send money when he needed 
it after he got there if he got out of money and he 
wanted somebody to draw money and take care of 
his bills and expenses.” See also Allsteadt v Ochs, 
302 Mich 232; 4 NW2d 530 (1942) (presumption 
of survivorship ownership rebutted where the father 
had told the bank manager when the account was 
opened jointly with daughter it was “for the purpose 
of having someone able to take care of emergen-
cies,” other disinterested witnesses testified  
similarly, and the daughter herself admitted that 
she was not allowed to withdraw the money without 
her father’s consent).
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C. Undue Influence

A claim of undue influence in a joint account  
dispute has the potential to override the applicable 
presumptions. Undue influence is a claim that the 
joint account was created or the joint owner added 
as a result of “threats, misrepresentation, undue 
flattery, fraud, or physical or moral coercion  
sufficient to overpower volition, destroy free agency 
and impel” the person to act “against his inclination 
and free will.” In re Estate of Mortimore, 491 Mich 
925, 926; 813 NW2d 288 (2012).

When there is a confidential or fiduciary relation-
ship between the surviving joint owner and the 
co-owner at the time the account was created or 
co-owner added, there is a presumption that the 
surviving joint owner exercised undue influence and 
the burden shifts to the surviving co-owner to prove 
a lack of undue influence:

[MCL] 487.703, [s]upra, creates a presump-
tion that funds placed in such accounts are 
intended to be the property of the survivor. 
However, this presumption in defendant’s  
favor was countered by another presumption 
. . . that such benefits were procured by the 
exercise of undue influence. Due to this latter 
presumption, the burden devolved upon the 
defendant to show, by a preponderance of 
the evidence, that undue influence was not 
operative. In satisfying this burden, the  
defendant is benefited by a permissible infer-
ence that the joint bank account was  
intended to pass to the survivor. This permissi-
ble inference remains as a vestige of the  
rebutted statutory presumption.

Habersack v Rabaut, 93 Mich App 300, 305; 287 
NW2d 213 (1979) (internal citations omitted;  
emphasis added).

In summary, just because a bank account is titled 
jointly, that does not automatically mean that the 
survivor is entitled to the funds. The survivor’s claim 
may be defeated by evidence that the deceased 
funding co-owner did not want the funds to actually 
go to the non-funding surviving joint owner, or that 
the deceased was unduly influenced into creating 
the joint account or adding the surviving joint owner.

IV. CREDITORS’ RIGHTS
Another prevalent area of joint account litigation 
involves the scenario where a creditor has a  
judgment against only one of the co-owners, but 
wants to access the joint account funds.  

A. Joint Tenants Accounts

In Michigan, while both joint owners of the account 
are alive, creditors of one co-owner can reach the 
debtor co-owner’s interest in the account. Guilds v 
Monroe County Bank, 41 Mich App 616, 619; 200 
NW2d 769 (1972); Murphy v Michigan Trust Co, 
221 Mich 243, 190 NW 698 (1922); MCL 487.703.  
For a statutory joint account, the contract’s terms 
should specifically identify who “owns” the funds, 
and thus should govern the extent to which the 
creditor can collect from the account. MCL 487.715.  

For joint bank accounts, there is a presumption that 
the co-owners equally contributed to the account.  
Dep’t of Treasury v Comerica Bank, 201 Mich App 
318, 328; 506 NW2d 283 (1993); Sussex v Snyder, 
307 Mich 30, 38; 11 NW2d 314 (1943). The  
presumption of equal contribution can be overcome 
by the creditor by showing the debtor contributed 
more than half. Am Nat’l Bank & Trust Co v  
Modderman, 37 Mich App 639; 195 NW2d 342 
(1972). The presumption can also be overcome by 
either co-owner by showing either the debtor 
co-owner contributed less than half or that the 
non-debtor co-owner contributed more than half. 
Danielson v Lazoski, 209 Mich App 623, 628; 531 
NW2d 799 (1994). Documents helpful to rebutting 
the presumption of equal contribution include pay 
stubs and other evidence of income, deposit slips, 
and electronic transfer/automatic deposit receipts.  

B. Tenants by the Entireties Accounts

In contrast, property held by spouses as tenants by 
the entirety is shielded from creditors, unless both 
spouses are the debtors. MCL 600.6023a. There is 
a presumption that joint accounts held by spouses 
are held as tenants by the entireties (as opposed to 
joint accounts). Zavradinos v JTRB, Inc, 2007 WL 
2404612, Docket No. 269570 at *2-3, (Mich App 
Aug. 23, 2007) citing DeYoung v Mesler, 373 Mich 
499, 504; 130 NW2d 38 (1964) (“In Michigan, the 
common-law rule that a conveyance to husband 
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and wife creates a tenancy by the entirety has  
persisted except in respect to conveyances explicitly 
indicating that some other kind of tenancy is intend-
ed.”) (citation omitted).

In Zavradinos, the Michigan Court of Appeals held 
that the presumption of tenants by the entireties 
was not rebutted. There, evidence was presented 
that another account at the same financial institute 
was opened and on the application the joint  
tenancy box was selected over the tenants by the 
entireties box. 2007 WL 2404612 at *1. The Court 
of Appeals held this did not rebut the presumption 
that the account was held by the married couple as 
tenants by the entireties because the form was for a 
different account and it was unclear whether the 
form was actually completed by the couple or their 
financial advisor. Id.

C. Deceased Co-Owner’s Debts

The surviving joint owner inherits the account  
balance free of the debts of the deceased co-owner.  
Guilds v Monroe County Bank, 41 Mich App 616; 
200 NW2d 761 (1972); MCL 487.718. However, the 
deceased co-owner’s estate has the ability to access 
the deceased co-owner’s interest if the estate has 
insufficient assets to pay creditors or to satisfy the 
statutory rights of widows and surviving dependent 
children. See MCL 487.718; MCL 487.719.

V. COURT & JURY 
The appropriate court for litigating these issues  
depends on the nature of the account, amount in 
dispute, and the parties. Survivorship rights cases 
are often litigated in probate court because a  
deceased joint owner’s estate is arguing that  
survivorship rights do not apply (e.g. “the joint  
account status was only created to help pay the  
deceased co-owner’s bills”) and that the funds 
should become part of the estate.

Because these cases involve seeking money from an 
account, they involve an action at law, and thus a 
jury trial is available. Snow v Nat’l Bank of Luding-
ton, 16 Mich App 595, 597; 168 NW2d 482 (1969).

VI. CONCLUSION
The beauty of statutory joint accounts is that the 
contract’s terms should narrow, if not resolve, most 
of the commonly-litigated joint account issues.  
Some issues, however, cannot be resolved by  
contract, such as whether the funding co-owner was 
unduly influenced to create the account or add the 
co-owner. If the account at issue is a joint bank  
account, then who gets to keep the funds typically 
boils down to the unique facts uncovered through 
investigation and discovery.  

*David Skidmore is a partner, and Laura Morris is an associate, in the Grand Rapids office of Warner Norcross & Judd LLP.   
They practice together in the area of probate litigation and have extensive experience representing individuals and entities in  
disputed estate, trust, fiduciary, guardianship and conservatorship matters.

ENDNOTES

1.  While outside the scope of this article, joint credit union 
accounts are governed by MCL 490.51 et seq and joint 
savings and loan association accounts are governed by 
MCL 491.102 et seq.   
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The duty to preserve potentially relevant evidence 
arises in every lawsuit. The scope of this duty,  
especially in the context of e-discovery, has given 
rise to myriad opinions. Most lawyers know that 
when litigation arises or becomes reasonably  
foreseeable, the duty to preserve arises and the  
litigants must identify and preserve sources of  
potentially relevant data within their possession.  
Litigants must also preserve data within their  
custody or control if they are to produce it pursuant 
to Fed. R. Civ. P. 34(a). Sometimes, this duty extends 
to data in the possession of non-parties. Additional-
ly, non-parties may have an obligation to preserve 
potentially relevant evidence that arises from some 
other source(s).     

The Duty to Preserve: 
Custody or Control

The duty to preserve evidence and, conversely, the 
doctrine of spoliation or destruction of evidence, 
are age-old concepts.1 Today, it is axiomatic that a 
party has a duty to preserve evidence that attaches 
once litigation has been filed or can reasonably be 
expected.2 In some cases, courts have authorized 
production of documents in the possession of 
non-parties that the responding party has the legal 
right to obtain on demand, finding that parties are 
under “an affirmative duty to seek that information 
reasonably available to him from his employees, 
agents, or others subject to his control.”3 This duty 
to produce gives rise to a corresponding duty to 
preserve. In certain instances, the relationship  
between the party and non-party provides  
sufficient “custody or control” requiring the party to 
take affirmative steps to preserve potentially  
relevant evidence in the non-party’s possession.4  
When litigation arises or is imminent, parties should 
consider whether their duty to preserve extends to 
records in the possession of non-parties. Failure to 

comply with the duty to preserve non-party records 
under a party’s “custody or control” can lead to 
sanctions.5

The Duty to Preserve: 
Monitoring Compliance

The duty of a party to preserve potentially relevant 
evidence in its own possession extends beyond 
merely providing notice to possible custodians not 
to delete such evidence. There is a judicially- 
recognized obligation to monitor compliance with 
the notice over the course of time.6 This obligation 
to monitor compliance with preservation efforts 
can extend to situations where potentially relevant 
records are in the possession of a non-party, and a 
party’s failure to monitor non-party compliance can 
lead to sanctions against the party.7  

At least one court has seen fit to extend a party’s 
duty to monitor non-party compliance from  
preservation of evidence through collection of the 
same. In a recent case8 defendants were  
sanctioned for employing a hands-off approach 
and relying solely on an outside vendor to collect 
documents from a non-party that were within the 
control of the defendants. The court found that “[b]
ecause of the control or ‘close coordination’  
between the two companies, defendants were  
required to produce the requested information.  
Defendants cannot place the burden of compliance 
on an outside vendor and have no knowledge, or 
claim no control, over the process.”9 

Non-Party Independent Obligations 
to Preserve Evidence

As previously illustrated, if a litigant has legal or 
practical control over potentially relevant evidence 
in a non-party’s possession, the litigant has a duty 
preserve that evidence and should include the 
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non-party in his/her litigation hold process. Failure 
to do so can result in sanctions against the  
“controlling” litigant. With respect to the non-party, 
however, the law is somewhat more accommodat-
ing. As one court put it:      

Persons who are not themselves parties to 
litigation do not have a duty to preserve  
evidence for use by others. Nonparty witness-
es may have evidence relevant to a case -- 
documents, photographs, tape recordings, 
equipment parts, or any other tangible  
objects -- and may know of its relevance, but 
that knowledge, by itself, does not give rise to 
a duty to cooperate with litigants. Automatic 
imposition of such a duty on all witnesses 
would interfere with a witness’s own proper-
ty rights. A nonparty witness is not required 
to preserve and store an item merely because 
that item may be of use to others in pending 
or anticipated litigation.10 

This does not mean, however, that non-parties are 
per se free to destroy or alter evidence relevant to 
pending or ongoing litigation with impunity. In fact, 
non-parties may be independently bound to  
preserve evidence by duties that arise from other 
sources. These sources can include subpoenas,  
statutes or regulations, contracts or agreements,  
voluntary assumption, and special relationships or 
circumstances.     

Non-Party Preservation: 
Subpoenas

Both state and federal law provide litigants with a 
mechanism for acquiring evidence from non-parties 
through the use of a subpoena.11 While the  
language of Rule 45 contains an express command 
to produce evidence responsive to the subpoena, it 
does not address the scope of the nonparty’s duty 
to preserve evidence. Defining that scope, however, 
is important because “[t]he issuing court may hold 
in contempt a person who, having been served, fails 
without adequate excuse to obey the subpoena.”12 

While a subpoena creates a duty to preserve in a 
nonparty, it is not the same as the duty imposed on 
a party. A nonparty enjoys a wider degree of  
protection under Rule 45 than a party does under 

Rule 26. Rule 45(c)(1) imposes a duty on the issuing 
party or attorney “to take reasonable steps to avoid 
imposing undue burden or expense on a person 
subject to the subpoena.” The rule then goes on and 
twice states that a court must protect a nonparty 
from a subpoena that imposes an undue burden.13   
In contrast, Rule 26(c), which governs the issuance 
of protective orders, only provides that “[t]he court 
may, for good cause, issue an order to protect a 
party or person from annoyance, embarrassment, 
oppression, or undue burden or expense….”14  
The difference between the mandatory character of 
a court’s obligation under Rule 45 and the discre-
tionary character under Rule 26 is not accidental. In 
fact, the Advisory Committee Notes to Rule 45 
states that a major purpose of the 1991  
protections afforded persons who are required to 
assist the court by giving information or evidence…”   

Non-Party Preservation: 
Other Duty Sources

Besides subpoenas, there are other events or  
circumstances which may trigger a nonparty’s  
independent duty to preserve evidence. The receipt 
of a data preservation letter may alert a non-party 
to potential litigation in which it could become  
party.15 A non-party may also be obligated to  
preserve evidence pursuant to a statute or regula-
tion. Michigan, for example, has wage and hour  
recordkeeping requirements.16 On the federal side, 
the Sarbanes-Oxley Act imposes specific document 
and information retention requirements and  
proscribes criminal penalties for destroying  
information in violation of the Act.17   

The existence of a contract or agreement can create 
a duty to preserve evidence, and form the basis of a 
cause of action for its breach.18 Courts have also 
held that a non-party may voluntarily assume a 
duty to preserve evidence, as in the case of a claims 
adjuster taking possession of evidence for the  
purpose of determining the likelihood of a third  
party action.19 Finally, special relationships20 among 
parties and non-parties may create a non-party 
duty to preserve. Therefore, it is never safe to  
assume that, unless subpoenaed, a non-party has 
no obligation to preserve records it possesses that 
might be responsive in another party’s litigation.  

 18 spring 2013
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Conclusion
Counsel for litigants should be wary of their clients’ 
obligation to preserve potentially-relevant evidence 
held by non-parties that may nonetheless be within 
their clients’ custody or control, and exercise  
reasonable oversight with respect to the preserva-
tion, collection, and production of that evidence.  

And while, in the absence of a subpoena, a  
non-party generally has no duty to preserve  
evidence, they should take reasonable steps to  
ensure that the duty to preserve has not been  
triggered by some other source before disposing of 
potentially-relevant evidence. 
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