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Chair’s Letter
by: Ted C. Farmer

Dear Colleagues:

As this issue goes to press and my year as Chairperson draws to an end,
I first want to thank this great Council for a successful year. This has been a
great group at getting some excitement going. I will roll the credits by just
directing you to look to the left at the names on the masthead. These people
deserve a lot of credit.

Please also let me briefly tout what we did and what we are doing. I
realize that with some of you, I may preach to the choir. If you are in that
group, please give your issue to a friend when you are done, or leave it on a
bench on motion day where someone else will pick it up and read it.

A review of the Section’s high-
quality programs this year shows
the continuous improvement of the
Section. As the programming market
becomes increasingly crowded with
new offerings and with the possi-
bility of mandatory CLE, the Litiga-
tion Section has distinguished its
offerings by bringing in marquis
speakers on discrete issues and
skills which all litigators can use to
improve their effectiveness. The
Section’s Masters in Litigation series,
done in conjunction with ICLE, was
exemplary. In February, Courtroom
Performance, Inc. presented Achiev-
ing a Commanding Presence in
the Courtroom, teaching us how to
command the courtroom by effec-
tively using voice, presence and eye
contact to communicate. In March, a
blue-ribbon panel presented Facili-
tation to the Max, a program actually

Concluded on page 2
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working through the facilitation/true mediation
process so that attorneys know how to be effective
at this increasingly critical process which is now
in the Court Rules. In April, Judge Herbert Stern
presented his all-day seminar on advanced trial
techniques. The greatly increased attendance this
year at this series and the reviews/evaluations from
it are proof that we are on the mark.

Likewise, our Summer Conference this year
was our best yet, making it an event you will want
to plan to attend each year. Held at Crystal Moun-
tain, Professor James McElhaney taught trial skills
addressing:

© The Psychological Theory Of The Case

© How to Keep From Destroying Your Own Case

© How People Use Stories To Make Decisions

© The Keys to Effective Case Organization

© Visualization – Making the Jury Become Eye
Witnesses to Your Facts

© Brain-Storming The Language of the Case

© How to Present Your Facts So They are
“Happening Again”

At dinner Saturday night, former Michigan
Attorney General Frank Kelley spoke. We were
fortunate to meet and hear from one of Michigan’s
all-time greatest statesmen.

Finally, in September, our Section is hosting
two jury consultants, David Ball and Susie
McPhearson, at our program at the State Bar
Annual Meeting. Mr. Ball is also a theater pro-
fessor. Together, they will address perceptions and
biases in the courtroom, and how advocates should
deal with these, to overcome them or to benefit
from them for their client.

I look forward to next year’s continuous
improvement, led by David Sarnacki, and I
encourage anyone out there to get involved or to
make suggestions so that this valuable Section can
keep fulfilling its mission.

Very truly yours,

Ted C. Farmer, Chairperson

Chair’s Letter
Concluded from page 1

On behalf of the Litigation Section, the Nominations Committee (Sarnacki, Paul, Bagno
and O’Dowd) recognizes and thanks our Council Members with terms ending in
September 2000 for their contributions and service to the Section: Ken Adamczyk;
Kevin Hendrick; Rich Hewlett; Bob June; George Kemsley; and Brad Glazier.

NOMINATIONS FOR SEPTEMBER 2000

Council (terms ending 9/2003):

Thomas M. Dixon, Clark Hill
Ann-Jeannine Foeller, Dickinson Wright

Bradley K. Glazier, Bos & Glazier
Dwight K. Hamilton, Steelcase Inc.

Timothy J. Kramer, Abbott, Nicholson,
Quilter, Esshaki & Youngblood

Ronald M. Stella, Law, Weather & Richardson

The Committee’s nominations for
September 2000 are as follows:

Chair-elect: Richard W. Paul

Secretary: Anne Warren Bagno

Treasurer: Robert June
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Reeves v Sanderson Plumbing Products, Inc.: 1

What Impact Will It Have On
Employment-Discrimination Law In Michigan?

by: Craig H. Lubben and Brad H. Sysol
Miller, Johnson, Snell & Cummiskey, P.L.C.

I. Introduction

During its 1999-2000 Term, the United States
Supreme Court in Reeves issued its most recent
pronouncement on the threshold of evidence neces-
sary for an employment-discrimination claim to reach
a jury. Specifically, the Court settled a long-standing
conflict between the federal circuits regarding the
quantum of evidence necessary for an employee to
rebut an employer’s stated non-discriminatory expla-
nation for taking adverse-employment action. The
question raised by this article is what impact, if any,
will Reeves have on similar Michigan employment-
discrimination case law?

II. Burdens of Production & Persuasion in
Employment-Discrimination Lawsuits:
The Burden-Shifting Analysis

Under both Michigan and federal civil rights laws,
employers are prohibited from taking adverse-
employment action against employees on the basis
of, inter alia, a person’s age, color, race, national
origin, or gender.2  When an employee alleges inten-
tional discrimination (i.e., disparate treatment), the
employee must actually prove the employer’s state of
mind. That is, the employee must prove by a prepon-
derance of the evidence that their protected trait
motivated, at least in part, the employer’s decision.
This can be attempted with direct and/or circumstan-
tial evidence.3

In discrimination cases based on circumstantial
evidence – which is the norm since direct evidence is
rare – the fact finder is required to infer that discrimi-
natory animosity was a factor in the employer’s

decision-making process. Before a court will permit
a jury to make such an inference, however, the
employee must meet certain evidentiary thresholds.
In the U.S. Supreme Court’s landmark decision
McDonnell Douglas Corp. v Green,4  this thresh-
old was set forth in a three stage burden-shifting
analysis.

At the first stage, the plaintiff-employee has the
burden of producing sufficient facts to establish a prima
facie case of discrimination. The elements of the prima
facie case vary slightly depending on the type of
discrimination claimed, but in general requires the
employee to show: (1) that he or she is within a
protected class; (2) that he or she was qualified for
the position; (3) that he or she suffered adverse-
employment action; and (4) that similarly situated
employees, outside the protected group, were treated
better. Once an employee establishes a prima facie
case, a rebuttable presumption of discrimination arises.

At the second stage, the employer is given the
opportunity to rebut the inference of discrimination
by presenting admissible evidence of a legitimate,
non-discriminatory reason for the adverse action.
Here, the employer’s burden is one of production –
not persuasion. The employer’s credibility is not
assessed. Moreover, the employer’s business
judgment can not be questioned. Once the employer
meets this burden, the inference of discrimination
drops from the case.

At the third stage, the burden shifts from one of
production to one of persuasion. Specifically, the
employee must present sufficient evidence to permit

Continued on page 4
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a reasonable fact finder to infer, based on the circum-
stantial evidence, that the employer intentionally
discriminated. In most employment-discrimination
cases, this becomes the critical issue on motions
for summary disposition. It is this final burden of
persuasion that the Court addressed in Reeves.

For years, the federal circuits have been split on
the kind and amount of evidence necessary for an
employee to rebut the employer’s legal justification
for the adverse-employment action. A minority of
federal circuits required what is generally referred to
as the “pretext plus” approach. Under this approach,
the employee cannot survive a motion for summary
judgment by merely presenting facts establishing a
prima facie case and facts calling into question the
credibility of the employer’s stated non-discrimina-
tory explanation. Instead, the employee must also
present evidence of discrimination beyond the facts
supporting the prima facie case.5

The majority of federal circuits, however, in-
cluding the Sixth Circuit, adhered to the “pretext
only”approach.6  Under this view, to survive a
motion for summary judgment, the employee only had
to create a question of fact regarding the truthfulness
of the employer’s stated reason(s). According to these
circuits, this alone may permit a reasonable fact finder
to infer that it was pretext for discrimination.

In Reeves, the U. S. Supreme Court resolved
this split.

III. The Reeves Decision

In Reeves, plaintiff was employed by defendant
as a supervisor, and had been with the company for
40 years until he was terminated for, the defendant
explained, mismanagement of his production unit.
Plaintiff claimed that he was terminated because of
his age.

Following the district court’s denial of
defendant’s motion for summary judgment, the jury
entered a $70,000 verdict in favor of plaintiff. On
appeal, however, the Court of Appeals reversed
holding that defendant was entitled to summary
judgment because plaintiff failed to “introduce
sufficient evidence to sustain the jury’s finding of
unlawful discrimination.” Although the Court concluded
that the plaintiff succeeded in presenting enough
evidence to allow a fact finder to find defendant’s
explanation false, this, the Court held, was not enough.
The Court held: “We must, as an essential final step,
determine whether Reeves presented sufficient
evidence that his age motivated [defendant’s] employ-
ment decision.” In other words, the Court followed
the “pretext-plus” approach.

The U. S. Supreme Court reversed, holding that
a plaintiff’s prima facie case, together with “sufficient
evidence for a reasonable fact finder to reject the
employer’s nondiscriminatory explanation” is enough
to permit an inference of intentional discrimination.
Additional evidence beyond the prima facie case is
not always necessary. The Court explained:

Proof that the defendant’s explanation is
unworthy of credence is simply one form
of circumstantial evidence that is proba-
tive of intentional discrimination, and it
may be quite persuasive. See id., at 517
(“[P]roving the employer’s reason false
becomes part of (and often considerably
assists) the greater enterprise of proving
that the real reason was intentional discrimi-
nation”). In appropriate circumstances,
the trier of fact can reasonably infer from
the falsity of the explanation that the
employer is dissembling to cover up a
discriminatory purpose. Such an inference
is consistent with the general principle of
evidence law that the factfinder is entitled

Reeves v. Sanderson –
Continued from page 1
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to consider a party’s dishonesty about a
material fact as “affirmative evidence of
guilt.” Wright v West, 505 U.S.277, 296
(1992); see also Wilson v United States,
162 U.S. 613, 620-621 (1896); 2 J.
Wigmore, Evidence ‘278(2), p. 133 (J.
Chadbourn rev. ed. 1979). Moreover,
once the employer’s justification has been
eliminated, discrimination may well be the
most likely alternative explanation, espe-
cially since the employer is in the best
position to put forth the actual reason for
its decision. Cf. Furnco Constr Corp v
Waters, 438 U.S. 567, 577 (1978)
(“[W]hen all legitimate reasons for reject-
ing an applicant have been eliminated as
possible reasons for the employer’s actions,
it is more likely than not the employer, who
we generally assume acts with some
reason, based his decision on an imper-
missible consideration”). Thus, a plaintiff’s
prima facie case, combined with sufficient
evidence to find that the employer’s
asserted justification is false, may permit
the trier of fact to conclude that the
employer unlawfully discriminated.7

IV. The Impact Of Reeves In Michigan?

First, as a side-bar, Reeves should have little
practical impact on motions for summary judgment in
federal courts. Importantly, the Court did not elimi-
nate the requirement that employees at least create a
genuine question of fact regarding the truthfulness of
the employer’s stated reasons for the adverse-
employment action. Critically, this is where most
plaintiffs fail.

Additionally, determining exactly when the
facts will not allow a reasonable fact finder to infer
discriminatory intent – even though the employee has

created a question of fact about the truthfulness of
the employer’s explanation – is certain to be the
subject matter of many decisions to come. Without
question, these decisions will result in a vast array of
fact-specific opinions both for and against employees
and employers. This is nothing new.

Reeves should also have little impact on cases
brought under Michigan’s Civil Rights Act. Although
Michigan Courts look to federal precedent for
guidance in civil rights cases, federal law is not
controlling. Michigan is not required to follow Reeves.

In addition, Reeves essentially adopts an
approach to pretext that is very similar to Michigan’s.
In Lytle v Malady,8  Michigan’s landmark decision
regarding the employee’s burden to rebut an
employer’s non-discriminatory explanation, the Court
adopted what is commonly referred to as the “inter-
mediate” approach. The Court explained it as
follows:

Under this position, disproof of an
employer’s articulated reason for an
adverse employment decision defeats
summary disposition only if such disproof
also raises a triable issue that discrimina-
tory animus was a motivating factor
underlying the employer’s adverse action.
In other words, plaintiff must not merely
raise a triable issue that the employer’s
proffered reason was pretextual, but that
it was a pretext for . . . discrimination.
Therefore, we find that, in the context of
summary disposition, a plaintiff must
prove discrimination with admissible
evidence, either direct or circumstan-
tial, sufficient to permit a reasonable
trier of fact to conclude that discrimi-
nation was a motivating factor for the
adverse action taken by the employer
toward the plaintiff.9

Concluded on page 6
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Reeves v Sanderson –
Continued from page 5

In Lytle, however, the Court did not limit the
type of circumstantial evidence the employee may use
in proving intent. Therefore, in some cases, the facts
supporting the employee’s prima facie case may very
well be the additional circumstantial evidence
necessary to show pretext for discrimination. This is
essentially the pretext only approach. In other cases,
however, the evidence establishing the prima facie case
may be insufficient, thus requiring additional evidence
of discrimination. This is essentially the pretext-plus
approach.

Likewise, the Court in Reeves held that creating
a question of fact on pretext – alone – is not always
enough to permit the case to go to the jury. The
evidence must still be sufficient to raise a question of
fact that the employer’s stated reasons are a pretext
for discrimination.  As the Supreme Court stated:

[Proving pretext] will [not] always be
adequate to sustain a jury’s finding of
liability. Certainly there will be instances
where although the plaintiff has estab-
lished a prima facie case and set forth
sufficient evidence to reject the
defendant’s explanation, no rational
factfinder could conclude that the
action was discriminatory. For instance,
an employer would be entitled to judgment
as a matter of law if the record conclu-
sively revealed some other, nondiscrimi-
natory reason for the employer’s decision,
or if the plaintiff created only a weak issue
of fact as to whether the employer’s rea-
son was untrue and there was abundant
and uncontroverted independent evidence
that no discrimination had occurred. See
Aka v Washington Hospital Center, 156
F.3d, at 1291-1292; see also Fisher v
Vassar College, 114 F.3d, at 1338 (“[I]f
the circumstances show that the defendant

gave the false explanation to conceal
something other than discrimination, the
inference of discrimination will be weak
or nonexistent”)10

The Court went on to state:

Whether judgment as a matter of law is
appropriate in any particular case will
depend on a number of factors. Those
include the strength of the plaintiff’s prima
facie case, the probative value of the proof
that the employer’s explanation is false, and
any other evidence that supports the
employer’s case and that properly may be
considered on a motion for judgment as a
matter of law.11

In sum, it appears that the Court in Reeves also
adopted the “intermediate” approach. The Court held
that “in appropriate circumstances,” proof that the
defendant’s explanation is unworthy of credence,
together with the prima facie case, “may” permit an
inference of intentional discrimination. The fact that
establishing a question regarding pretext together
with the prima facie case will not always permit an
inference of discrimination necessarily concludes,
however, that in some cases, additional evidence of
discrimination will be necessary. One federal court
has already held that Reeves does not change Lytle,
but instead adopts Lytle’s “intermediate” position.12

V. Conclusion

Reeves will most likely have little or no impact
on employment-discrimination law in Michigan.
This is impossible to predict with certainty, however.
Without question, the issue will be raised by plaintiff’s
attorneys, addressed by the Court of Appeals, and if
necessary, clarified by the Michigan Supreme Court.
Only time will tell. Stay tuned!

Concluded on page 10
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by: Glenn C. Sheets, CPA*
and

Andrew M. Malec, Ph.D.*

Economic Damages Associated With
Tortious Interference

Introduction

According to Black’s Law Dictionary, tortious
interference can be defined in two ways: (1) tor-
tious interference with contractual relations and
(2) tortious interference with prospective advan-
tage. The first definition is described as “a third
party’s intentional inducement to break a contract,
causing damage to the relationship between the
contracting parties.” The second definition is
described as “an intentional, damaging intrusion
on another’s potential business relationship.”
Whether an individual intentionally violates a
contract or a business relationship, an economic
damage expert is typically sought out to opine on
the economic damages as a result of the tort.

This article discusses the types of economic
damages typically calculated by an economic
damage expert in a tortious interference claim,
sources of information needed by the expert in order
to calculate damages, and the presentation of these
economic damages.

Economic Damages

There are three major types of damages that
may be recoverable in a tortious interference claim:
(1) lost profits the plaintiff is expected to receive
as a result of the contract or business relationship;
(2) out-of-pocket expenses incurred in antici-
pating or relying on the performance of the con-
tract or business relationship; and (3) consequen-
tial damages caused by the loss of the contract or
business relationship. A brief description of each
of the above economic damage calculations is
described below.

Lost Profits

Lost profits occur when an entity is precluded
from earning the profits that would ordinarily
exist, but for another party’s action. The calcula-
tion aims to estimate the amount that will make the
damaged party whole (i.e., put the damaged party
in the same position that it would have been but
for the other party’s action). A lost profits claim
must prove three elements: proximate cause,
reasonable certainty, and forseeability. That is, for
the plaintiff to recover damages for lost profits,
the defendant’s wrongful conduct must have proxi-
mately caused the damages. This does not have to
be the only cause, but must be the major cause. In
addition, the plaintiff must also prove damages
with reasonable certainty, as well as show that lost
profits were a foreseeable result of committing
the tort.

To calculate lost profits, the expert must
measure the incremental revenue and incremental
cost associated with the tort action. Incremental
revenue refers to the additional income that the
plaintiff would have realized had it not been for
the defendant’s action. Incremental cost refers to
the additional cost that would be incurred in order
to support the incremental revenue claimed by the
plaintiff. It should be noted that incremental costs
refer to variable costs (i.e., costs that vary with
production), not fixed costs. Examples of variable
costs may include material and labor production
costs. Fixed costs are defined as costs that do not
vary with production; examples of fixed costs may
include administrative salaries and insurance
expense. Although fixed costs do not vary with

Continued on page 8
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Economic Damages –
Continued from page 7

production, some fixed costs may increase when
existing capacity will not support the incremental
revenues that the plaintiff claims and thus should
be considered an incremental cost (e.g., plant
expansion to produce the lost revenue). Lost profits
are then calculated as the difference between
incremental revenue and incremental cost.

In order to make the plaintiff whole, the
damage computation must adjust lost profits to the
date of trial to account for the time value of money
(i.e., a dollar today is worth more than a dollar
tomorrow.) Typically, lost profits are discounted
at a rate of return commensurate with the risk
associated with the stream of lost profits.

However, unlike a breach of contract claim,
the court has allowed the plaintiff to recover the
interferer’s profits as lost profit. In Great
Northern Packaging, Inc. v General Tire &
Rubber Co., 154 Mich App 777, 399 NW2d
408 (1986), the court equated the plaintiff’s lost
profits with the profits of the tortious interferer,
Colonial Packaging Corporation. The basis for the
court’s apparent willingness to equate the profits
of the interferer with the profits lost by the plain-
tiff is not self-evident. Some courts have rejected
this equality when there is no proof that the plain-
tiff, in the absence of the defendant’s interference,
would actually have obtained the same profits that
the defendant ultimately received. However,
Michigan courts appear fairly willing to adopt this
equality in commercial tort cases for which the
defendant has reaped a profit from its wrong-
doing. In fact, some jurisdictions also allow the
recovery of the interferor’s profits, based on an
unjust enrichment theory, without proof that the
interferor’s profits correspond to the plaintiff’s lost
profits. However, such damages cannot be based
on speculation.

Out-of-Pockets

In addition to lost profits, the plaintiff may
incur out-of-pocket costs. Out-of-pocket costs refer
to incidental costs resulting from the alleged act,
separate and apart from costs included in the lost
profits calculation described above. For example,
penalties incurred on order cancellations; costs
incurred to complete contracts or commitments;
costs associated with a “fire sale”; and customer
reimbursements are all examples of out-of-pocket
costs.

Consequential Damages

In some tortious interference cases, the
appropriate measure of damages is replacement
cost. Replacement cost refers to the cost neces-
sary to replace the products or benefits that the
plaintiff would have received under the contract
or business relationship. Consequential damages
are then calculated as replacement costs less the
amount for which the plaintiff would have to pay
under the contract. Other types of consequential
damages that may be recoverable in interference
claims include lost business opportunities, legal
fees and expenses to prevent the interference, and
damages to the plaintiff’s goodwill.

Sources of Information

In order to calculate the economic damages
associated with a tortious interference claim,
several sources of information are necessary.
Generally, if the economic damages expert is
representing the plaintiff, obtaining access to these
records should not be a problem. However, if the
expert has been retained to represent the defen-
dant, then counsel may need to prepare a request
for production of documents or a subpoena in order
to obtain access to the needed documents. Some
useful information, that could be requested,
although not an exhaustive list, is as follows:
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• The complaint, answers to the complaint, and
counterclaims;

• Interrogatories, answers to interrogatories, and
requests for production of documents;

• Depositions transcripts;

• Correspondence;

• Minutes of board of directors’ meetings;

• Income tax returns;

• Financial statements;

• Sales tax returns;

• Payroll tax returns;

• Detailed trial balances and general ledgers;

• Accounts receivable and payable schedules;

• Depreciation schedules;

• Business plans and forecasts;

• Loan documents and agreements;

• Contracts involving sales of assets;

• Lease agreements;

• Vendor and customer contracts;

• Salesperson contact logs

• Bid /quote activity;

• Quality control/customer satisfaction measure-
ments;

• Sales call reports;

• Expense reimbursement reports;

• Phone logs or detailed phone bills;

• Employment manuals;

• Employment contracts;

• Fixed asset appraisals;

• Shareholder agreements;

• Check registers; Bills of lading; and Invoices.

Calculating economic damages associated
with a tortious interference claim requires much
of the same information required under a breach
of contract claim. However, by definition, tortious
interference is defined to be the intentional induce-
ment to breach a contract, or business relation-
ship. Hence, the sources of information required
for a tortious interference claim need to rely heavily
on the actions of the interferer.

Presentation of Economimc Damages

Communications for litigation consulting
services can be either oral or written. The expert
should communicate the advantages and disadvan-
tages of both oral and written communication with
counsel to determine whether a written report is
necessary. In fact, these discussions may assist the
attorney in deciding whether a written report will
be needed, or useful.

If a written report is needed, then the form of
the report should be decided on. Examples of
written reports typically include a self-contained
written report submitted to a lawyer or their client
or a presentation of economic damage exhibits. If
a written report is prepared, then the report should
be easy to read and well organized. Moreover, a
well written report will generally contain the
following sections; an introduction and background
of the case; purpose for the engagement; scope of
the engagement; sources of information relied upon;
economic damage methodology; and a summary
conclusion section. A presentation of economic
damages may include computer-modeled sched-
ules, graphs, reproductions of documents, or
published articles.

Conclusion

It is important that lawyers recognize the types
of economic damages typically calculated by an

Concluded on page 10
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Economic Damages –
Concluded from page 9

economic damage expert in a tortious interference
claim, the sources of information required by the
expert in order to calculate damages, and the
presentation of these economic damages. Under-
standing how the economic damages are calcu-
lated, and the assumptions relied upon, will assist
you to ensure that your claim for damages is
appropriately supported by the economic damages
expert’s conclusions. Additionally, to facilitate a
cost-effective discovery of the facts in a tortious
interference claim, it is suggested that an economic
damage expert be consulted early to assist with
the identification and assessment of information
received through discovery. The presentation of
the economic damages must illustrate the con-
nection between the interferer’s actions and the
resulting economic damages.

Please contact Glenn C. Sheets, CPA at (248)
208-8800 with any questions you may have on
this topic.

Endnotes

Glenn C. Sheets, CPA is the Managing Director of the
Litigation Consulting Services Group at Stout Risius
Ross, Inc. and is vice-chairman of the Litigation and
Business Valuation Committee for the Michigan
Association of Certified Public Accountants.

Andrew M. Malec, Ph.D. is a Senior Analyst
at Stout Risius Ross, Inc. and is a Level III
Chartered Financial Analyst (“CFA”) Candidate of the
Association for Investment Management and Research.

Stout Risius Ross, Inc. is a financial advisory services
firm that provides litigation consulting and economic
damage quantification; business valuation; real estate
& machinery and equipment appraisal; turnaround
management; and corporate finance services.

The firm’s website is www.gosrr.com.

Reeves v Sanderson –
Concluded from page 6
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In a multi-cultural society such as ours in the
United States of America, attorneys are often faced
with diverse jury pools. Thus, during the jury
selection process, it is inevitable that an attorney
on occasion may chose to use a peremptory
challenge to strike a minority from the pool. This
is acceptable, so long as the attorney was not
motivated to remove the potential juror because of
that person’s race, gender, or national origin.
Proving such intent, however, is not any easy
burden.

It is well established that discrimination
during the jury selection process is unconstitutional.
It also taints the judicial process. As the United
States Supreme Court stated:

Race discrimination within the court-
room raises serious questions as to the
fairness of the proceedings conducted
there. Racial bias mars the integrity
of the judicial system and prevents the
idea of democratic government from
becoming a reality. Rose v Mitchell,
443 US 545, 556, 61 L Ed 84, 61 S Ct
164 (1940) (emphasis added)

Despite this clear constitutional, ethical, and
moral principle, attorneys on occasion will still
find reason to suspect the worst of their colleagues.
Thus, objections are sometimes made to the use of
a peremptory challenges on minorities.

To effectively raise such an objection, the
attorney must first make an adequate record con-
cerning the racial identity of the prospective
juror(s). Next, the attorney must present some
evidence, beyond mere accusations, to support a
claim of discrimination. Finally, using the three-

Mission: Impossible –
Proving Discrimination in the Use of Peremptory Challenges

by: Marvin Smith

step process promulgated by the United States
Supreme Court in Batson v Kentucky, 476 US 79;
106 S Ct 1712; 90 L Ed 2d 69 (1986), the court
must determine whether a peremptory challenge
was used to discriminate. In Harville v State
Plumbing and Heating, Inc., 218 Mich App 302,
319; 553 NW2d 377 (1996), the Michigan Court
of Appeals adopted and set forth this three step-
process as follows:

(1) the complaining litigant must make a
prima facie showing of discrimination,
(2) the burden then shifts to the party
exercising the peremptory challenge to
articulate a race-neutral rationale for
striking the juror at issue, and then (3)
the court must determine whether the
complaining litigant carried the burden
of proving purposeful discrimination.

To establish a prima facie case of purposeful
discrimination, counsel must meet a high burden
of proof. For example, the race of the prospective
juror alone is not enough to establish a prima facie
case. In Clarke v Kmart Corp. 220 Mich App 381,
383; 559 NW2d 377 (1996), the Court explained:

It is well-settled that the party opposing
the strike must make a prima facie case
showing of discrimination before the
burden shifts to the other party to provide
a race-neutral rationale for striking the
juror. Harvill v State Plumbing & Heat-
ing, Inc, 218 Mich App 302, 319, 553
NW2d 377 (1996), quoting Batson,
supra; Haberkorn v Chrysler Corp, 210
Mich App 354, 369, 533 NW2d 373
(1995). In the instant case, the trial court

Concluded on page 12
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Mission Impossible –
Concluded from page 11

concluded sua sponte, after hearing
defendant’s race-neutral reason for its
first challenge to a minority juror, that a
prima facie case had “obviously” been
made out because the juror was black.
Similarly, the trial court recognized that
the two other challenged juror were
minorities because one had a Hispanic
surname and the other was “biracial.”
However, the race of a challenged juror
alone is not enough to make out a prima
facie case of discrimination. The mere
fact that a party uses one or more
peremptory challenges in an attempt to
excuse minority members from the jury
venire, which is at most what was shown
in the instant case, is not enough to
establish a prima facie showing of
discrimination. People v Williams, 174
Mich App 132, 137, 435 NW2d 469
(1989).

On the other hand, to meet the burden of
articulating a race-neutral rationale for striking the
minority prospective juror, the striking attorney has
the relatively easy burden of simply stating any
reason that is related to the facts of the case being
tried. As the Michigan Court of Appeals explained
in Clarke, supra:

The party providing the race-neutral
reason is not required to justify the
exercise of the peremptory challenge to
the same degree one must justify a
challenge for cause. People v Barker,
179 Mich App 702, 706, 446 NW2d 549
(1989), aff’d 437 Mich. 161, 468 NW2d
492 (1991), citing Batson, supra. Rather,
the party must articulate a neutral expla-

nation related to the particular case to be
tried. Id. The United States Supreme Court
has stated that unless a discriminatory in-
tent is inherent in the reason offered, which
does not have to be persuasive or even
plausible, the reason will be deemed race-
neutral. Purkett v Elem, 514 US 765, 115
SCt 1769, 1771, 131 L. Ed. 2d 834
(1995).

As a matter of law, the court must then decide
whether the peremptory challenge was used in a
discriminatory manner. The Court of Appeals
reviews such decisions under an abuse of discre-
tion standard. People v Hart (After Remand), 170
Mich App 111, 112; 427 NW2d 557 (1988).

Conclusion

Proving discrimination in the use of peremp-
tory challenges is as difficult a burden as one can
imagine. Essentially, the courts have given
attorneys great deference in using peremptory
challenges. Being that it is nearly impossible to
determine what one’s intent is without direct
evidence of such, this is actually a practical judi-
cial philosophy in the context of jury selection.

Nonetheless, justice requires that peremptory
challenges never be used in a discriminatory
fashion. The jury system is, after all, the bedrock
of our judicial system. Any discrimination during
the jury selection process, therefore, taints the
system and denies due process of law. Therefore,
because the courts have given attorneys so much
latitude in using peremptory challenges, it is
incumbent upon us as attorneys to only use peremp-
tory challenges in a moral, ethical, and yes,
constitutional manner. That is our oath as officers
of the court.
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Federal Court Practice Pointers
by: Daniel P. Perk

Miller, Johnson, Snell & Cummiskey, P.L.C.

The Rutter Group, a division of West Pub-
lishing, organized a panel of federal judges to
discuss practice in federal court. The program,
which was presented on May 17, 2000, was
entitled “Winning Motions in Federal Court.” The
panel included: the Honorable Robert Holmes
Bell, U.S. District Court Judge for the Western
District of Michigan; the Honorable Gerald E.
Rosen, U.S. District Court Judge for the Eastern
District of Michigan; and the Honorable Joseph
G. Scoville, U.S. District Court Magistrate for the
Western District of Michigan. Here are some of
the many valuable points offered by the panel:

1. Use Michigan’s Offer of Judgment Rule in
Federal Court. In diversity cases, take advan-
tage of the state offer of judgment rule. As
many of you know, the federal offer of judg-
ment rule under FRCP 68 is virtually tooth-
less. Unlike MCR 2.405, an offer under FRCP
68 can only be made by a defendant and you
can only recover your costs (not attorney
fees). In diversity cases, however, the Judges
made clear that under Erie v. Tompkins, a
party can take advantage of the state offer of
judgment rules.

2. Use State Evidentiary Presumptions and
Privileges in Federal Court. Remember that
state created evidentiary presumptions and
state created privileges also apply in diver-
sity cases.

3. Required Disclosures - Opting Out Soon No
Longer Allowed. Effective 12/01/00, federal
courts in Michigan can no longer opt out of
the rule changes which require, among other
things, Initial Disclosures under Rule 26.

4. Removal to Federal Court. A number of
Removal issues were discussed. Keep in mind
the following:

It used to be that a party had 30 days to remove
an action to federal court from the time the party
was served or otherwise provided with a
complaint. This was a trap for the unwary because
the time would start to tick from he date a party
received a complaint even though not formally
served, i.e., if a complaint was faxed to a party.
Recently, however, the U.S. Supreme Court held
that the 30-day time period only starts to tick after
a party is “served” with the complaint. See
Murphy, 119 S. Ct. 1322.

If more than one defendant is sued in a
diversity action, and assuming complete diversity,
all defendants must consent to removal. Also, if
the first served defendant blows the 30-day time
period for removal, a later served defendant who
still fits within the 30-day time period can still
remove the action as long as all defendants consent.
If a complaint does not specify damages but you
later find out that the amount in controversy exceeds
$50,000, you can still remove if you do so within
30 days of discovering this fact.

5. Electronic Discovery. The Judges acknowl-
edged that the whole area of electronic
discovery is becoming more prevalent and
they all recognize that data on a computer is
never truly deleted. They are also familiar
with requests to obtain a “mirror-image” of a
hard drive in order to access files that were
allegedly deleted or that a party claims to be
no longer available. The Judges are also
sensitive to the fact that computers will

Concluded on page 14
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Concluded from page 13

contain much more than what is relevant,
including trade secrets, attorney-client infor-
mation, private information, etc. Judge Bell
and Magistrate Scoville have used a court
appointed expert to initially obtain an index
of the files to at least narrow down what is
relevant.

6. Challenge Expert Testimony. In any case in
which expert testimony plays a critical role,
especially where such testimony is used to
establish one or more elements of a claim,
you should be very familiar with the Supreme
Court decisions in Daubert and Kumho
Tire. These cases give judges wide latitude in 
excluding questionable expert testimony

which can often result in the case being dis-
missed.

7. When to File a Motion for Summary Judgment:
Pre- or Post-Discovery? Judge Rosen, who is
from the Eastern District, made clear that his
practice and the practice of most of the other
Judges in the Eastern District is not to hear
summary judgment motions until discovery is
completed unless there is a clear legal issue that
is dispositive. Judge Bell, however, is willing to
hear a summary judgment motion prior to the
close of discovery and puts the burden on the
non-moving party to explain why the motion
should not be heard prior to the close of
discovery.
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The Litigation Section held its Fifth Annual
Summer Conference at the scenic and activity-filled
Crystal Mountain Resort in Thompsonville, Michigan,
on August 4 & 5. For those of you that did not
attend, you missed out on a wonderful family-event,
and a motivating seminar by Professor James W.
McElhaney of Western Reserve University School of
Law. You also missed an insightful speech by Frank
J. Kelley, Michigan’s Attorney General Emeritus,
which will be published in its entirety in the next issue.

Professor McElhaney, the foremost teacher,
writer, and speaker on trial techniques, inspired
attendees with his program titled “Planning to Win.”
The theme of Professor McElhaney’s lecture was the
creativity and artistry of litigation. Specifically, how to
master the art of persuasion through the conscious
planning of every detail of a case. Details that must
convey “a story,” which is the most effective tool of
persuasion.

Developing and Conveying The Theory
(Or Story) of Your Case

Professor McElhaney talked extensively about
developing and conveying the story of your case
(i.e., the theory). Specifically, he listed three techniques
to help develop and convey the story:

• Shaping the Story
• Five Keys To A Persuasive Story
• Communicating A Compelling Story

A. Shaping the Story

First, with regard to shaping the story, Profes-
sor McElhaney stated that the attorney must discover
“why” things happened as they did. Jurors are moved
by the reason people act, not simply by the fact that

What You Missed at the Litigation Section’s
Annual Summer Conference

by: Brad H. Sysol
Miller, Johnson, Snell & Cummiskey, P.L.C.

something happened. And if you do not explain why
the parties acted as they did, the jury will create their
own explanation, which may be harmful to your client’s
case. Although motive typically is not an element for
many claims or defenses, it certainly persuades the
fact finder. The “why” creates the story.

B. Five Keys To A Persuasive Story

Next, Professor McElhaney set forth the five
keys to telling the story persuasively. They are:

1. A Credible Source
2. Plausible Facts
3. Injustice
4. Making the Judge and Jury “Eyewitnesses”
5. Telling the Story As Though It Were

Happening Now

These five keys are all interrelated.

First, the credible source is you, the attorney.
You, however, have little or no credibility at the
beginning of a trial because of the general public’s
negative perception about lawyers. You establish
credibility, however, by proving facts that support
your theory. Likewise, you will lose credibility when
things do not make sense based on people’s “inner
scripts” (i.e., individual perceptions or beliefs about
people, events, etc.). This, in turn, leads to the next
key.

Second, to be credible and persuasive, the facts
in your story must be plausible as determined by our
general perceptions and beliefs. Any unplausible facts
must be explained.

Third, the most effective way to sway the jury is
to tell the story by showing the injustice or wrong-
doing being committed by the opponent – not by

Concluded on page 16
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highlighting the injuries suffered by your client. Jurors
are motivated more to correct an injustice than to
remedy an injury.

Finally, the most effective way to tell the story –
and thus the injustice – is by making the judge and
jury eyewitnesses, and to tell the story as if it were
happening now. Use descriptive words and demon-
strative evidence. Help the judge and jury visualize
what happened – and they will see the injustice. Do
not, however, try to convey the injustice by using
adjectives because adjectives are argumentative, and
this weakens your credibility. The story (i.e., the facts)
should be compelling on their own if you are descrip-
tive enough.

C. Word Choice – Communicating
A Compelling Story

Finally, Professor McElhaney talked about the
importance of the words we chose in conveying
the story to judge or jury. Words, obviously, are the
means of communication. Certain words, however,
have more than just their dictionary meaning. They

What You Missed –
Concluded from page 15

also evoke certain perceptions which give the word
additional meaning. As the storyteller, you must
consider the perceived meaning conveyed by your
words. Be sure to choose words that create the most
persuasive perception for your client’s position and
theory. For example the words contract, bargain,
agreement, deal, covenant, promise, etc., all have sec-
ondary perceived meanings. Your job is to find the
one that best supports your story (i.e., theme).

Conclusion

During his seminar, Professor McElhaney
demonstrated his techniques by giving two opening
statements. One was from a products liability case,
the other from a commercial case. Believe me, they
work!

Next year, you should plan on attending the
Section’s Annual Summer Conference. It is a great
opportunity to grow as a litigator, meet other attor-
neys, discuss current issues, and enjoy a wonderful
family weekend. Hope to see you there!
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Continued on page 18

Tax Treatment

In plaintiff’s contingency fee matters, a law firm
paid all costs of litigation incurred in suits litigated by
the law firm, including court costs, expenses of investi-
gation, expenses for medical examinations, and costs
for obtaining and presenting evidence. By agreement
with the client, the client’s obligation to repay advanced
costs was contingent on the outcome of the case. As
a “cash-basis” taxpayer, the law firm deducted
expenses in the year in which they were incurred, and
in the event an expense was recovered, the recovery
was considered income in the year of recovery. The
IRS argued that the firm’s payment of litigation costs
amounted to a loan by the law firm to the law firm’s
clients, and were nontaxable events. In the IRS’ view,
the firm could deduct litigation costs only when a lawsuit
had been lost or dropped, and the client failed to pay
the costs. At that time, the debt becomes uncollectable
and a deduction for litigation costs may be taken. The
court noted that Michigan ethics rules require that law
firms hold their clients ultimately liable for the advance-
ment of litigation expenses. Therefore, litigation costs
paid by a law firm are not immediately deductible under
Section 162 of the Internal Revenue Code. Milan,
Miller, Berger, Brody and Miller, PC v US, 679 F
Supp 692 (ED Mich,1988). Cf, MRPC 1.8(e).

Lawyer successfully handled a personal injury
case for a client on a contingent fee basis, obtaining a
judgment and interest. When the client died, his estate
did not include as income the portion of the contingent
fee collected by the lawyer. In an action challenging
the IRS claim of tax deficiency, the court held that the
interest income should be charged to the one who
earned it and received it, i.e. the lawyer. The court
characterized the contingent fee as in the nature of a
speculative lien dependent upon the services of the
lawyer, and distinguished it from an assignment of

income already earned. Estate of Clarks v United
States, 2000 US App LEXIS 434 (CA6 2000).

Discovery

In a legal malpractice case, a default was
entered for plaintiff’s failure to comply with a court
order requiring a response to defendants’ discovery
request. On appeal, plaintiffs argued that the default
was entered improperly because the court did not
find the failure to comply was willful and because a
hearing was not held to determine damages. The court
of appeals held that since defendants had attached an
affidavit of the account due to its counter complaint
and plaintiffs failed to file a counter-affidavit or other-
wise dispute the amount, an evidentiary hearing on
damages was not required. However, the trial court
failed to state findings on the record to support the
sanctions, so the sanction award was remanded.
Scarchilli et al v Dykema Gosset, unpublished Mich
App (12/99).

Multistate Practice

Defense counsel in a matter pending before
the Delaware state courts took the deposition of
plaintiff-corporate director in Texas. Director was
represented at deposition by a Texas lawyer who
had not sought pro hac vice admission. Held: Out of
state attorney must be admitted pro hac vice before
participating in deposition in proceeding pending in
state courts. Further, Delaware counsel for Director
had responsibility to ensure integrity of deposition,
where Texas counsel behaved obstreperously. Para-
mount Communications Inc v QVC Network Inc,
637 A2d 34 Addendum (1994).

Nevada attorney represented various Texas resi-
dents in matters before Texas bankruptcy courts, in a
class action before a Texas federal court, and in a

Litigation Ethics
by: Marcia L. Proctor*
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product liability matter before a Nevada federal court.
When sued for malpractice in Texas, the attorney
argued lack of jurisdiction. The court found that juris-
diction was created by the lawyer’s repeated con-
tacting of Texas residents (such as sending them
status reports on the cases), and because the lawyer
should have foreseen that his deficient performance
would inflict economic injury on Texas residents.
Cartlidge v Hernandez, 1999 Tex App LEXIS 8972
(1999).

Confidentiality

During the course of a government investigation
that a corporation falsified its books and misapplied
funds, subpoenas were served on former employees
of the corporation for documents created during the
course of employment. The former employees ob-
jections based on the assertion of the Fifth Amend-
ment privilege were sustained. The court distinguished
current employees, who hold corporate documents
only in a representative capacity, from former
employees whose “agency” with the corporation
ended when employment ceased. It was irrelevant
that the documents were first sought when the former
employees were still employed, or that the former
employees signed severance agreements requiring
cooperation in the ongoing criminal investigations.
A contractual agreement does not affect Fifth Amend-
ment rights and does not continue the agency
relationship. In re Three Grand Jury Subpoenas,
191 F3d 173 (CA2 1999).

Expert Witness

Law firm advised expert witness before hire that
the expert’s fees “were being paid and were to be
paid” by the lawyer’s client. One of the expert’s bills
was paid by the law firm from the client trust account,
while other invoices were paid by the client directly
to the expert. The client then ceased to pay the expert
and the law firm, and the law firm sued on its own

behalf. Expert then sued the law firm. The court held
that an attorney owes an expert or other litigation
service provider an express disclaimer of responsi-
bility if the attorney intends not to be bound by a
contract for litigation services. Copp v Breskin, 782
P2d 1104 (Wash 1989).

The following jurisdictions have held that an
attorney is not personally liable for expenses incurred
on behalf of a client in connection with litigation,
unless the lawyer expressly or impliedly assumes
special liability for them. Preston v Preston (1844,
Mich); Elder v Eastwood, 216 P 542 (Col 1923);
Sole v Kneale, 629 So2d 999 (Fla App 1993); Jones
v Schlender, 640 P2d 1177 (1982) (apparently
recognizing rule); Clark v Maddux, 454 NE2d 1179
(2d Dist 1983).

Sanctions

Lawyer sued his former law firm for breach of
contract, stock valuation and religious discrimination;
defendant law firm counter-sued for breach of fidu-
ciary duty. The day before trial, law firm filed a peti-
tion in bankruptcy and argued to the state trial judge
that the filing precluded proceeding on the state claims.
The trial was adjourned, and the law firm subsequently
sought dismissal of the bankruptcy petition, which was
granted on grounds that the original petition was defi-
cient. Civil plaintiff prevailed on contract and stock
valuation claims, and sought sanctions for the delay
caused by the bankruptcy petition. The Court of
Appeals upheld the trial court’s award of $43,203 in
sanctions. The bankruptcy laws do not preempt the
state court’s right to sanction lawyers for conduct
before the state courts. Prince v MacDonald et al,
237 Mich App 186 (1999).

Attorney fees were awarded jointly and
severally against plaintiff and plaintiff’s counsel
who filed racial discrimination and retaliation claim
that were dismissed. “The complete lack of substance

Concluded on page 20
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The Litigation Section’s program at the State Bar
of Michigan’s upcoming annual meeting will feature
two of the nation’s most respected trial consultants in
a presentation entitled “Identifying and Managing
Stereotypes in the Courtroom.” The free program
will be conducted on Friday, September 22, 2000,
from 9:45 a.m. to 11:45 a.m., as part of the State
Bar’s Annual Meeting at the Cobo Conference/
Exhibition Center in downtown Detroit.

 David Ball, Ph.D. and Susan Macpherson, both
of whom have extensive experience as trial
consultants, will present innovative techniques to assist
litigators in both recognizing stereotypes in a given
case and effectively managing them at trial.

Stereotypes can consist of oversimplified opinions,
prejudiced attitudes or preconceptions about
individuals, groups or particular issues. Stereotypes
can have a significant impact upon the way witnesses,
attorneys, judges and juries perceive one another
during the course of a trial.

Dr. Ball is the author of Theatre Tips and
Strategies for Jury Trials and has taught numerous

trial advocacy programs for NITA, ATLA and other
groups throughout the country. He has served as a
consultant in a variety of high profile jury trials and
has participated in hundreds of jury focus groups.
Dr. Ball also has taught law students at Duke
University; Wake Forest; The Universities of North
Carolina, Minnesota and Pittsburgh; and Campbell
University as Adjunct Professor of Law.

Ms. Macpherson is a seasoned trial consultant
who has been conducting jury research as a staff
member of the National Jury Project for nearly 25
years. She specializes in research on jury decision-
making in commercial, intellectual property and
complex criminal cases, and serves as Chair of the
American Society of Trial Consultants’ Committee
on Professional Education and Training. She has
worked with a number of national and state bar
associations interested in promoting jury trial
innovations designed to improve juror comprehension
and performance.

The format will consist of a panel discussion with
a question and answer session at the conclusion of
the program.

September 22, 2000
Section’s Program at State Bar Annual Meeting

TO EXPLORE STEREOTYPING  AT TRIAL

Mark Your
Calendar
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and merit should have been so patent to Plaintiff’s
counsel that their failure to either advise her against
pursuing the empty claims or terminate the action when
its futility should have been obvious called for them to
share the burden of plaintiff’s folly.” Wilson-Simmons
et al v Lake County Sheriff ’s Dept et al, 207 F3d
818 (CA6 ND Ohio, 2000).

Malpractice

A legal malpractice judgment is dischargeable
in bankruptcy. Although §523(a)(6) of the Bankruptcy
Code provides that a debt arising from “wilful and
malicious injury” may not be discharged, the US
Supreme Court has interpreted the Code provision

as meaning acts done with intent to cause injury, not
merely acts done with the intent to commit the acts
themselves. The fact that an attorney should have
known his conduct would put a client at risk for an
injury is insufficient. In re Markowitz, 190 F3d 455
(CA6 1999).

Litigation Ethics –
Concluded from page 18

* Marcia L. Proctor is General Counsel at Butzel Long,
concentrating her practice in risk management and pro-
fessional regulatory matters. She is the current President
of Professional Responsibility Counselors, a private non-
profit corporation of Michigan lawyers who represent
clients in professional responsibility matters. Her articles
do not necessarily reflect the opinions of Butzel Long
or PRC.


