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 The Litigation Section of the State Bar of Michigan 
 is pleased to invite you to attend the 
 
 SECOND ANNUAL LITIGATION SECTION 
 SUMMER MEETING 
 
 BOYNE HIGHLANDS RESORT 
 Harbor Springs, Michigan 
 Friday, August 15 (evening) and Saturday, August 16, 1997 
 
 

The Summer Meeting is an excellent opportunity for litigators to learn 
and network in a beautiful and relaxing setting.  Last year's program was 
very well received, and this year's program should be even better. 

 
Our featured speaker this year will be John W. Reed, longtime Professor 
of Law at University of Michigan Law School and former Dean of 
Wayne State University Law School.  We are also fortunate to have the 
Honorable Douglas W. Hillman, Judge for the U.S. District Court, 
Western District of Michigan, join us this year.  In addition, this year's 
program will feature an interesting presentation on the use of "trial 
science" and jury focus groups to improve the theories and presentation 
of a case, as well as a presentation by a panel of veteran litigators on the 
best methods for working with and examining expert witnesses. 

 
The Summer Meeting is also an opportunity to have fun.  Several 
attendees at last year's event brought 
their families and made this event a 
nice vacation before the start of the 
school year.  For those with an 
interest in golf, the Litigation Section 
will once again sponsor a golf 
scramble, this year at the Heather 
Course. 

 
Register today by returning the forms 
on pages 14 and 15 of this Newsletter. 
 If you have any questions, please 
contact John Mucha at (248) 642-
3700. 
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 CLIENT PERJURY--A LAWYER'S DUTY 
 UNDER THE MODEL RULES 
 Janice Kittel Mann  U.S. Attorney's Office - Western District of Michigan 
 

 Introduction 
 

This brief article attempts to present a guide to the 
most frequently encountered issues in the difficult area 
of client perjury.  This article also provides some of the 
answers to these issues, or at least, a guide to the 
necessary analysis.  A caveat that applies here, as well as 
in every other area of the law, is that there is no 
substitute for careful reading of the text of the rule, case, 
or statute that one seeks to comply with, understand or 
interpret.  This article is based in large part upon the 
Michigan version of the ABA Model Rules of 
Professional Conduct (Model Rules).  A copy of the 
Model Rules can be found in the April edition of the 
Michigan Bar Journal.  The Model Rules are reprinted 
each year in their entirety for your ethical convenience. 
 

The Model Rules should be the starting point for any 
analysis of what conduct is permitted or required by a 
lawyer when the lawyer suspects a client intends to 
commit perjury, has actual knowledge that a client 
committed perjury, or becomes aware that a client has 
committed perjury during a proceeding, but before the 
proceeding has concluded.  In addition there are several 
law review articles that discuss this issue in depth.  One 
such article that proved helpful in writing this article is 
entitled, The Attorney's Ethical Obligations When Faced 
With Client Perjury, 42 South Carolina Law Review 
973, 1991.  It explores the basic conflict between the 
lawyer's dual duties to the court and to the client and 
provides some useful analysis of issues of knowledge, 
constitutional rights, investigation, and withdrawal in the 
context of both civil and criminal cases.   

In addition, in a recent federal case, the Honorable 
Douglas Hillman, United States District Judge for the 
Western District of Michigan, sitting by designation on 
the Sixth Circuit Court of Appeals, wrote an opinion in a 
Rule 11 sanctions case that discusses the inquiry that a 
court should engage in prior to determining whether or 
not a lawyer made a reasonable inquiry prior to filing a 
bankruptcy petition for a client.  In re Big Rapids Mall 

Associates, 98 F.3d 926 (6th Cir. 1996).  This case 
addresses attorney conduct in a bankruptcy setting, 
nevertheless the discussion of relevant facts is instructive 
for any litigation setting. 
 
 Illustrative Questions and Answers 
 

The issues presented here are arranged in the order that 
they would appear within a trial setting.  Bear in mind 
that oral testimony at trial is not the only setting in which 
client perjury issues can arise.  Similarly, the following 
discussion is accurate only in Michigan and in states that 
have adopted the Model Rules without significant 
changes. 
 
What to do when a lawyer has a reasonable belief that a 
client intends to commit perjury. 
 

Model Rule 1.2(c) prohibits a lawyer from counseling 
or assisting a client in conduct that the lawyer knows is 
illegal or fraudulent. 
 

A lawyer is required to given an honest opinion about 
the actual consequences that appear likely to result from 
the client's potential illegal or fraudulent conduct.  This 
requirement is in accord with the function of the lawyer 
as an advisor.  That is, a lawyer must provide an 
informed understanding of the client's rights and 
obligations under the law.  The lawyer must also provide 
an explanation of the practical implications of the client's 
conduct and the law. 
 

A lawyer is also required to conform his or her conduct 
to the requirements of the law.  Model Rules Preamble. 
 

Specifically, this means that a lawyer must advise the 
client of the consequences of giving perjured testimony, 
including the attorney's duty to disclose the perjury if it 
occurs. 
 

However, once the advice is given, a lawyer can 
reasonably believe that the advice will be taken by the 
client, that is, that the client will not testify falsely, and may 

examine the client in a normal manner.  Model Rule 1.6 
provides that confidences and secrets of a client may not be 
disclosed except as authorized or required by the Model 



 
THE LITIGATION NEWSLETTER PAGE 3 

 
 

 

Rules or other law.  Unless grave or substantial physical 
harm is threatened by potential criminal conduct of one's 
client, there is no discretionary disclosure under the rules.  
Notably, a decision not to disclose, even when the 
threatened conduct is violent, is not a violation of the rule.  
Model Rule 1.6(c)(4). 
 
What to do when a lawyer has actual knowledge that a client 
intends to commit perjury. 
 

First, when a lawyer knows, by virtue of having been told 
by the client or by other circumstances, that a client intends 
to commit perjury, the first duty is to talk with the client and 
provide advice and counsel against perjury.  Second, if 
counseling does not result in the client's consent not to 
commit perjury, or in keeping the client off the stand, the 
attorney may refuse to offer the evidence that the lawyer 
believes is false.  Model Rule 3.3(c).  Third, if the lawyer's 
representation of the client will result in fraudulent or illegal 
conduct, the lawyer should seek to withdraw. 
 

Model Rule 1.16(a) requires that an attorney seek 
withdrawal if representation of a client would result in a 
violation of the rules of professional ethics.  The lawyer 
must withdraw unless ordered to continue by the tribunal. 
 

If the court orders the attorney to proceed, the attorney 
must obey.  If the attorney proceeds he or she should attempt 
to limit the examination of the client to subjects on which 
the client will not testify falsely, or if there are none, or the 
case is a criminal case, disclose the client's intention to 
testify falsely to the tribunal.  ABA Comm. on Ethics and 
Professional Responsibility, Formal Op. 353 (1987). 
 
What to do if a client testifies falsely and a lawyer has 
knowledge of the perjury. 
 

Model Rule 3.3(a) prohibits a lawyer from, inter alia, 
knowingly making a false statement of material fact or law 
to a tribunal, from failing to disclose a material fact to a 
tribunal when disclosure is necessary to avoid assisting a 
criminal or fraudulent act by the client, or from offering 
evidence that the lawyer knows to be false.  If a lawyer has 
offered evidence that he or she learns is false the lawyer 
shall take remedial measures. 
 

The provisions of Rule 3.3(a) apply even though 
compliance would require disclosure of information 
otherwise protected by the confidentiality rule of Model 
Rule 1.6.  Additionally, these provisions apply until the 
conclusion of the proceedings (At least until a final decree is 
issued, and perhaps until the appeal period runs). 
 

If a lawyer knows or learns that perjury was committed, 
before the conclusion of the proceedings, the lawyer must 
counsel the client to take suitable action to correct the false 
testimony.  If the client refuses, the lawyer is required to 
disclose the perjury to the tribunal.  The lawyer must inform 
the court in an ex parte proceeding of all material facts that 
are known to the lawyer and that will allow the tribunal to 
make an informed decision, whether or not the facts are 
adverse.  Model Rule 3.3(d). 
 
 Final Thoughts 
 

A client is entitled to zealous representation and advocacy; 
a client is not entitled to assistance in illegal or fraudulent 
conduct.  Nor does the Sixth Amendment right to counsel 
require that a lawyer participate in perjury in order to satisfy 
the requirement of effective assistance of counsel.  Nix v. 
Whiteside, 475 U.S. 157 (1986), see also, Harris v. United 
States, 401 U.S. 222 (1971)(a criminal defendant has the 
right to testify on his own behalf, but no constitutional right 
to testify falsely).  These few examples and general 
discussion of the Model Rules should provide a working 
knowledge of the basic considerations in a client perjury 
issue.  Remember, fight panic, and read the rules.# 
 

 
 1998 JUDICIAL ELECTIONS SEMINAR 
 
The State Bar of Michigan will be holding its 
Judicial Elections Seminar in Lansing on 
October 8, 1997 and in Detroit on October 28, 
1997.  The conference is intended not only for 
current judges, but also for attorneys considering 
their own candidacy.  For more information, 
contact the State Bar at (517) 346-6316. 

 

 RECENT LIMITATIONS ON PRIVILEGES 
 Kevin S. Hendrick and M. Leigh-Ann Gallagher  Clark Hill P.C. 
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The work product privilege, by its nature, establishes a 
privilege to maintain the confidentiality of documents even 
though there is not yet litigation.  Frequently, an entity 
becomes aware of a potential dispute or problem, and an 
investigation or pre-litigation effort is undertaken to prepare 
for, or hopefully avoid litigation.  In a subsequent suit, the 
confidentiality of this investigation or other effort may be 
maintained consistent with Michigan Court Rule 2.302.  
However, if that entity is not named in a suit, and discovery 
of the investigative material is sought in a suit where the 
entity is not a party, the entity may find there is no work 
product privilege and the investigative documents may be 
subject to disclosure.  Although the issue seems somewhat 
unsettled and the lead opinion appears to "dare" legislative 
action, case law in Michigan is clear that, even though the 
purpose for the creation of such documents would be served 
by protection under the work product privilege, the privilege 
may not be asserted by a non-party. 
 

In Michigan, the work product doctrine is contained in 
MCR 2.302(B)(3)(a): 
 

Subject to the provisions of subrule (B)(4), a party 
may obtain discovery of documents and tangible 
things otherwise discoverable under subrule (B)(1) 
and prepared in anticipation of litigation or for trial 
by or for another party or another party's 
representative (including an attorney, consultant, 
surety, indemnitor, insurer, or agent) only on a 
showing that the party seeking discovery has 
substantial need of the materials in the preparation 
of the case and is unable without undue hardship to 
obtain the substantial equivalent of the materials by 
other means.  In ordering discovery of such 
materials when the required showing has been 
made, the court shall protect against disclosure of 
the mental impressions, conclusions, opinions, or 

legal theories of an attorney or other representative 
of a party concerning litigation. 

 
The Michigan Court of Appeals in Subpoena Duces 

Tecum to the Wayne County Prosecutor v City of Detroit, 
191 Mich App 90 (1991), found that MCR 2.302(B)(3)(a) 
prohibits the discovery of materials compiled by a party or a 
party's representative in anticipation of litigation absent a 
showing of substantial need for the materials and inability to 
obtain the materials through other means.  The court, 
however, held that the rule does not apply the same 
restrictions to the work product of an attorney for a non-
party.  Subpoena Duces Tecum to the Wayne County 
Prosecutor, 191 Mich App at 94. 
 

In Subpoena Duces Tecum to the Wayne County 
Prosecutor, the Wayne County prosecutor argued that it was 
appropriate to extend the work product privilege beyond the 
strict scope of the words found in MCR 2.302(B)(3), 
pointing to the equivalent rule, Federal Rule of Civil 
Procedure 26(b)(3).  The prosecutor argued that several 
federal cases interpreted the federal rule to support its 
proposition that the work product doctrine extended to non-
parties.  However, the Michigan Court of Appeals held that 
despite the identical nature of the federal rule and the 
Michigan rule, the prosecutor's argument was flawed 
because the federal cases relied on did not stand for the 
proposition that the work product doctrine under federal law 
had been extended to the work product of attorneys for non-
parties.  Conversely, a number of federal decisions interpret 
the federal rule to mean that the work product privilege does 
not extend to non-parties.  Subpoena Duces Tecum to the 
Wayne County Prosecutor, 191 Mich App at 95; citing, In re 
Subpoena served on California Public Utilities Company, 
892 F2d 778 (CA 9 1989); Gomez v City of Nashua, 126 
FRD 432, 434, n.1 (1989); Chaney v Slack, 99 FRD 531 
(1983). 
 

The language of the rule explicitly limits protection to one 
who is a party (or a party's representative) to the litigation in 
which discovery is sought.  Hawkins v South Plains 
International Trucks, Inc, 139 FRD 682 (1991).  Wright & 
Miller, Federal Practice and Procedure, ∋2024, asserts, 
"documents prepared for one who is not a party to the 
present suit are wholly unprotected even though the person 
may be a party to a closely related lawsuit in which he will 

be disadvantaged if he must disclose in the present suit."  
Therefore, even if an entity would be at a disadvantage in 
other litigation, it would be required to disclose its work 
product.  All recent case law is in accord.  See, Rickman v 
Deere & Company, 154 FRD 137 (1993); Loustalet v Refco, 
Inc, 154 FRD 243 (1993); Doubleday v Ruh, 149 FRD 601 
(1993); Johnson v McCay, 77 Wash App 603 (1995). 
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There is a case which holds that a non-party can resist a 
subpoena on Rule 26(b)(3) grounds. National Union Fire 
Insurance Company v Murray Sheet Metal Company, 967 
F2d 980 (CA 4 1992).   However, National Union Fire 
Insurance Company does not discuss the propriety of 
applying work product protection to a non-party.  This case 
does not stand on work product protection issues; rather, it 
deals with issues of the protections afforded under the Court 
Rules to protect against unnecessary and damaging 
disclosures under subpoenas. 
 

There is dicta in Subpoena Duces Tecum to the Wayne 
County Prosecutor recognizing that the majority opinion 
does not further the purpose behind the work product 
doctrine and candidly inviting the Michigan Legislature to 
mark the limits of the protection by statutory act.  Although 
this "opening" in the opinion may give room for argument, 
the holding of the opinion is nonetheless clear. 
 

Another privilege that may offer less protection than 
thought in the past is the physician-patient privilege.  In 
Landelius v Sackellares, 453 Mich 470 (1996), the issue 
was whether a defendant who discloses his medical records 
in a negligence action may later assert the physician-
privilege of MCL ∋600.2157 in a related lawsuit brought 
against his physicians.  The Michigan Supreme Court held 
that "the rationale for the physician-patient privilege - to 
encourage patients to freely divulge symptoms and 
conditions without fear that the information will be 
disclosed in court and embarrass them - simply does not 
apply when a patient seeks to shield the information from 
the same persons to whom it earlier was disclosed."  
Landelius, 453 Mich at 475. 
 

There is not a physician-patient privilege at common law, 
but Michigan has enacted a statute establishing such a 
privilege.  MCL ∋600.2157 provides: 
 

Except as otherwise provided by law, a person duly 
authorized to practice medicine or surgery shall not 
disclose any information that the person has acquired in 
attending a patient in a professional character, if the 
information was necessary to enable the person to 

prescribe for the patient as a physician, or to do any act 
for the patient as a surgeon. 

 
The purpose behind the privilege is to protect the 
confidential nature of the physician-patient relationship, and 
to encourage patients to make full disclosure of their 
symptoms and conditions.  Landelius, 453 Mich at 474. 
 

The Court in Landelius relied on the Maryland Court of 
Appeals decision in Hamilton v Verdow, 287 Md 544 
(1980).  In Hamilton, the estate of a murdered boy was able 
to discover the murderer's medical records, absent his 
express consent, because the murderer had already released 
the records in a similar cause of action.  The Court in 
Landelius, agreeing with the court in Hamilton, held that the 
holder of a physician-patient privilege cannot arbitrarily 
pick and choose when to assert his or her privilege among 
similarly situated parties, particularly when the same 
information has been requested by each party and for the 
same purpose. 
 

The Landelius court also explained the significance of 
MCR 2.314(B)(1).  This subrule states that a party who fails 
to timely assert a privilege has only waived the privilege in 
that action, and not in any subsequent actions.  The Court 
held that "an express waiver is not the same as a failure to 
timely assert a privilege, and the reason for limiting a waiver 
in a default situation to that case does not pertain when a 
party freely and knowingly discloses medical information." 
Landelius, 453 Mich at 477. Therefore, the Court found that 
the physician-patient privilege was waived in subsequent 
litigation arising from the same underlying event. 
 

Perhaps the Subpoena Duces Tecum to the Wayne County 
Prosecutor case and the Landelius case illustrate a trend in 
Michigan -- the reduction of the protection offered by 
certain privileges; or, possibly these decisions are isolated 
instances of the  limitation of a privilege.  In either case, 
these holdings offer the Michigan legislature the opportunity 
to better define the scope of these and other privileges.# 
 

 DEALING WITH THE NEWS MEDIA Χ 
 ONE LAWYER'S PERSPECTIVE 
 Thomas W. Cranmer  Miro Weiner & Kramer 
 

More by happenstance than design I have had the 
opportunity to deal with several high profile cases.  In the 

matters of the United States v. William L. Hart and the 
United States v. Denny McLain and Roger Smigiel, the news 
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media was seemingly interested in every facet of the case Χ 
including the comments of the lawyers involved.  Through 
largely a process of trial and error, I learned some valuable 
lessons about dealing with the media.  Hopefully some of 
the observations set forth below will be of assistance to you 
if you find yourself handling a publicity-generating case. 
 
 Communicate Your Message 
 

A media interview, be it on television, radio or in print, is 
an opportunity to communicate your side of the story.  In 
order to do this effectively, however, you need to anticipate 
what questions the media might ask and, more importantly, 
what message you want to communicate to the general 
public.  Like preparing for trial, this process requires 
thoughtful reflection.  Ask yourself, "What is it about my 
client's case that I would like the public to know?"  Consider 
the theory of your case and identify the important points to 
your client's side of the story.  Consider also what key points 
about your case or position "must air" in order to effectively 
communicate your message. 
 
 Be Prepared 
 

As with trial work, preparation is a key ingredient to 
success in dealing with the media.  Knowing what you do 
not want to say is at least as important as knowing what 
message you do want to communicate.  For the most part, 
the questions the media tends to ask are the basic Who, 
What, When, Where and Why questions.  Questions about 
the intricate aspects of procedure or technical rules of 
evidence are generally not newsworthy and, therefore, do 
not tend to get asked. 
 

 Be Honest 
 

Nothing is more damaging to you or your client's position 
than dishonesty.  News reporters are accustomed to 
"digging" for the truth and rightfully  approach their job 
with a healthy degree of skepticism.  Do not fool yourself 
into thinking that the media will blindly accept whatever 
statement you make or answer you give -- no matter how 
unbelievable it may sound.  "I smoked it but I didn't inhale" 
 is the kind of response that can only come back to haunt 
you and your client.  If you cannot (or will not) answer a 
particular line of inquiry, either direct the questioner to 
another area or simply indicate that you will reserve 
answering the question until a later time. 
 
 Attempting to "Hide" 
 

How many times have you seen film coverage of a 
criminal defendant walking into or out of police 
headquarters or a courthouse with his/her face hidden by a 
jacket or suit coat?  Although it is never done, the television 
ought to flash the words "Guilty" under the individual's 
picture.  While most clients dread the prospect of being 
featured on the 6 p.m. news, it is far better to be pictured 
striding confidently into battle than it is to be seen sneaking 
out the back door of the courtroom and running down the 
alley to avoid the media.  Television, in particular, is a visual 
medium.  If the story is significant enough, the television 
stations will obtain a picture of your client through one 
means or another.  Accept the fact that it is virtually 
impossible for your and your client to hide from the media.  
With some reassuring advice from you, hopefully your client 
will understand that it is far better that the public see a 
picture of a calm, self-assured client convinced of his/her 
innocence or the correctness of his/her position in a civil 
case than it is to send a message of guilt or deception. 
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 "No Comment" 
 

Like hiding from the media, a blunt "no comment" to a 
reporter's inquiry generally sends the wrong message.  The 
"no comment" response carries at least a subliminal message 
that the questioner's inquiry has struck a nerve and that a 
truthful answer to the reporter's question would somehow 
elicit an unfavorable or embarrassing response.  Try not to 
respond to reporters' inquiries with a simple "no comment." 
 This is not to suggest that you blindly respond to any and 
all questions posed.  If you believe you cannot or should not 
answer a particular question, say so.  For example, "It would 
be inappropriate for me to comment because . . ."  For those 
questions that you would rather not answer, a response such 
as, "That is an important question but the real question is . . 
." or "I think what you should really be asking is . . ." works 
wonders. 
 
 Correct a Misstatement 
 

From time to time in answering reporters' questions, you 
are bound to misspeak.  When that happens, do not be afraid 
to correct your statement.  With most television and radio 
interviews, your comments are taped and then edited for 
broadcast later in the day.  If you fumble an answer, do not 
hesitate to ask the reporter to repeat the question so that you 
can have the opportunity to provide a better or more 
understandable answer.  Most reporters will be happy to 
accommodate you because they are generally looking for an 
accurate, intelligible response to their question(s). 
 
 Return Inquiries Promptly 
 

Reporters and members of the new media operate under 
extreme time pressures.  What is newsworthy at 2 p.m. 
might become superfluous or unusable by 7 p.m.  Recognize 
that all reporters have deadlines and act accordingly.  Try to 
respond to all press inquiries promptly, even if you are not 
in a position to answer any substantive questions. 
 
 Reporters are Competitive 
 

News reporters are extremely competitive.  Particularly 
with a story that receives wide coverage, news reporters 
constantly seem to be searching for a different angle, a 
different perspective and most importantly, some "inside" bit 

of information that their competitors have been unable to 
uncover.  In the Hart case I decided to try to provide the 
same basic information to all of the news media at the same 
time.  No one reporter received favored or preferential 
treatment.  Overall I think this approach worked well and 
minimized the risk of angering a reporter who felt he or she 
had gotten "scooped." 
 
 Listen Carefully 
 

Whether they recognize it or not, most good reporters are 
an accurate barometer of the community's and/or jury's 
reaction to your client's case.  The difficult questions that 
reporters pose are likely to be the same questions that jurors 
ask during their deliberations.  By listening carefully to 
reporters' questions, you can oftentimes develop an 
invaluable sense of the factfinder's reaction to your case.  
Always keep in mind that dealing with the news media can 
be a two-way street in which you can gain important 
feedback about what your most important audience - the 
jury - may be thinking about your case. 
 
 Reporters Are Not Lawyers 
 

Although they are highly trained professionals, news 
reporters are not lawyers.  Do not assume that the reporters 
covering your case are fully familiar with the law or legal 
procedure.  Take the time to make certain that the media 
understands the law and legal procedure applicable to your 
case.  If handled in a non-condescending manner, most 
reporters will appreciate a basic explanation of significant 
legal issues in your case. 
 
 Rules of Professional Conduct 
 

When making comments to the media, it is always 
important to keep in mind the dictates of the Rules of 
Professional Conduct.  Rule 3.6 provides: 
 

A lawyer shall not make an extrajudicial statement 
that a reasonable person would expect to be 
disseminated by means of public communication if the 
lawyer knows or reasonably should know that it will 
have a substantial likelihood of materially prejudicing 
an adjudicative proceeding. 

 
The commentary to Rule 3.6 notes that "[i]t is difficult to 

strike a balance between protecting the right to a fair trial 
and safeguarding the right of free expression."  The public, 
of course, has a legitimate interest in the conduct of judicial 

proceedings.  Be careful, however, not to cross over the line 
of acceptable comment thereby creating additional problems 
for you and your client. 
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 Conclusion 
 

The news media not only provides information to the 
general public, it also helps to shape the public's views and 
opinions  about   the   news.   Whether  we  like  it  or  not, 

reporters and journalists will continue to do their job and 
cover newsworthy cases.  With an occasional exception, I 
have found that most reporters are interested in reporting the 
news accurately.  I can honestly state that in the cases I have 
handled, I never once felt that something I said was 
misquoted or taken out of context.  Assume that the media 
wants to report the facts of your case accurately.  Hopefully 
by following the suggestions set forth in this article, you will 
help ensure that the media's reporting of your case is 
accurate and fair, thereby helping to promote your client's 
best interests.# 

 

 NETWORKING THE 90'S WAY: 
 MARKET YOUR TRIAL PRACTICE 
 Hon. Donald Passenger  61st District Court Judge 
 

Litigators need to market their practice, perhaps more than 
any other legal specialty.  Many of the common lawyer jokes 
make fun of litigation attorneys.  By promoting your 
practice positively you will benefit both your practice and 
the profession.  Here are some of my1 ideas for marketing 
your practice: 
 

1.  Always tell people what you do.  To say you litigate2 
means nothing to the common person.3  Tell someone you 
are a trial attorney who helps people protect their rights, 
property or self.  Give a few examples of subjects in which 
you try cases.  Those examples should correspond with 
some perceived current or future need the person you are 
talking about may have some interest about.4  Do this gently 
and in good conversation so that the listener knows what 
you do.  They will remember and call you if they want to.  I 
was always amazed how many years later such a 
conversation was remembered by the listener if it was done 
right. 
 

2.  Always keep your client informed.  Nothing tops5 
more business from people who already know who you are 
and what you can do.  Keeping a current client in the know 

about their case impresses them, keeps your name in front of 
them, and assures that they understand why your bill is 
justified.  Too many lawyers, particularly on long drawn out 
cases, cannot understand why they have a fee dispute.  
Every case looks simple when it is in the past and 
successful.  As an added bonus, a client who is well satisfied 
will send their friends and family. 
 

3.  Keep pace with technology.  I remember when 
facsimile machines were unusual.  If you told a client you 
had a near final draft Χ hoping to complete it real soon and 
get it in the mail Χ they would ask you to send it in the 
current state for their preliminary review.  Clients are 
understandably anxious, it is their money, property and 
freedom at stake.  Facsimiles are no longer fast enough 
because now, the internet is here.  Get on it, use it, and 
network with it. 
 

A.  Get on it:  There are several choices for internet 
service.  The most common are either national (like 
America On Line a/k/a AOL, Prodigy, MCI, MicroSoft 
Network and CompuServe) or regional/local (for example, 
Voyager who provides the State Bar service and advertises 

special rates for lawyers, Iserv, which I use, or Internet-
2000 who provides the Grand Rapids Bar Association=s 
service) Internet Service Providers (called ISP=s).  You 
can wait for them to come to you, which AOL will do, or 
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look in the yellow pages under Internet-On-Line Service 
Providers.6 

 
B.  Use it.  There are several uses you should know 

about.  The uses can generally be grouped into (i) direct 
communication such as e-mail, (ii) information exchange 
like news groups, (iii) information gathering which 
include pages you can visit, and (iv) information sharing 
which should soon include your own web page.  I will 
confine my comments here to the first and last of these, 
but you should discover and use all of them. 

 
I.  Direct Communication.  Most direct 

communication takes place by electronic mail.  The two 
most common programs for using the internet, Netscape 
and Internet Explorer (which is free by the way) now 
allow you to send and receive e-mail through them. One 
has to be sensitive to the possibility of a violation of 
privacy.  You can find different programs for encryption 
(putting the text into and then out of code, just like in 
the spy movies) if confidentiality is a must.  Even 
without encryption, the content is not likely to be seen 
by prying eyes these days.  The method permits the 
immediate transmission of briefs and other pleadings by 
attaching them electronically to an e-mail message.  The 
federal courts are circulating a proposal to require all 
pleadings to be by electronic means in the next few 
years.  Now is the time to learn how to use electronic 
direct communication and what the possibilities for its 
use are. 

 
II.  Information Sharing.  Visit my 

court=s homepage at http://www.iserv.net/~dpasseng/ 
grdc/grdcind.htm and you will find legal links7 you 
can use to learn more about the law and other lawyers.  
These links will transport you to sites containing current 
case law, statutes, and many other interesting things.  
They also include pages put on the internet by lawyers, 
just like you, which tell about the areas of law they 
practice, their clients, and how they can help people.  
You should seriously consider a homepage.  When you 
signed up with your ISP (which you already did if you 
followed the advice above), the ISP very likely included 
in the base price some space on their computer8 for your 
very own homepage. 

 
If you want to create a homepage, you will need to 

learn a new language called Hyper Text Markup 
Language.  If you have a fair amount of time you can, 
present a nice page which you wrote and programmed 
yourself.  For example see the self authored site of 
Rhoades McKee at http://www.grlaw.com/ which Bob 
Dugan authored.  A second option is to hire the ISP who 
usually will develop your page for an hourly development 
fee, typically $30 to $100 per hour.  That can be 
expensive and take some time, but should yield very 
professional results.  A third option is to hire an 
independent consultant to write your pages.  Our court 
used such a service9 whose homepage is located at 
http://www.iserv.net/~bestfoot to assist in development. 
 Consultants such as this will also yield professional 
results and because they are smaller may be able to have 
your first generation10 page up and running inside of a few 
days. 

 
Bob Dugan at Rhoades McKee claims the site his firm 

has developed has generated clients sufficient to pay for it. 
  Many clients will expect you to have a site and will use it 
to keep in touch with you.  Even if you generate not one 
client for a significant period of time, you will improve 
the reputation of your practice and your profession by 
having a nice and informative page on the internet. 

 
4.  Do not make a mistake.  My first law firm had a 

saying11 which was repeated each time a greater job was 
given, but not supervised.  Do not make a mistake.  The best 
way to get clients is to keep clients.  That requires that you 
do a good job on the work they have already given you.  
Even with the goal of no mistakes, something could frustrate 
the goals attainment.  If the something is not a lack of honest 
and genuine effort, and you readily admit12 that something 
went wrong and strive to fix it, many clients will understand 
and/or forgive.  If you keep clients informed and do a good 
job, your work in the subject area you prefer will usually 
grow.# 
 

1. Authored by Judge Don Passenger, 61st District Court, 
Grand Rapids, MI.  Judge Passenger was appointed two 
years ago by Governor Engler to fill an open seat.  The 
judge was in private practice for 10 years, first with 
Mika, Meyers, Beckett & Jones in the "litigation" and 

business sections of the firm, and later with Twohey 
Maggini as a partner doing trials, business and real 
estate.  Some people believe he has a dry sense of 
humor, but that no longer matters as all of his jokes 
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have been funnier the last few years.  You can send your 
greetings to him at dpasseng@iserv.net on the internet. 

 
2. For just a moment transport your mind to your pre-law 

days when fun did not have to be judged by the 
corresponding risk of injury and lawsuits Χ once there, 
tell me what a litigator is and what one does.  Give up?  
Sounds kind of like alligator.  Maybe it is a little 'gator? 
 Or Χ well, by now you probably understand my point.  
It is okay to be a litigator, just do not tell anybody. 

 
3. Read "prospective clients." 
 
4. For example do not tell a Doctor you are a plaintiff's 

malpractice attorney if you want the conversation to 
reach the second exchange.  But consider telling him 
about the case you won against an investment company 
who was ripping off Doctors and other professionals by 
churning.  When you talk to the investment banker . . . . 

 
5. In the original draft of this article I used the word "beats" 

where I now use "tops."  Ambiguity gone.  Article 
improved. 

 
6. You can find the internet portion of the new phone book 

easy enough.  Just look at the tab labeled "Internet 
Guide" in the January 1997 Ameritech book.  Let me 
tell you a secret (you know it is a secret if it is in the 
footnotes, because only you and the author read them), 
the phone company thinks it is important enough to add 
a tab.  How many other tabs do you see in your phone 
book?  This is big Χ do not be left behind.  Call an ISP, 
compare prices and features, and get on to the internet. 

 
7. Links is a fancy way of saying citation, but these cites can 

be looked up automatically with a click of a button on 
your computer. 

 
8. An ISP has a very large computer, sometimes the specific 

type of computer is called a platform.  They do not have 
any trains on their platform, but they do exchange a lot 
of information.  They have storage on their computer, 
and you use some of it to store your pages so they can 
be retrieved from anywhere in the world.  Unless it is 
included in the base price, you may have to pay 
something for its use. 

 
9. Those of you who follow the link to Bestfoot Web Page 

Development and Proofreading will notice a strange 
name coincidence as it is run by my father.  He provides 
development services for a fixed price per page in most 
cases, plus he proofreads existing pages.  Errors in 
pages, both grammatical and typographic separate the 
good pages from the pedestrian pages.  On a local radio 
show they ring a bell for a shameless plug Χ what is 
that sound I hear?  He has not proofread this article by 
the way. 

 
10. A good page will change from time to time.  Get a 

quality site which is very basic up-and-running first.  
After that, work on the finer points and improve to your 
heart's content.  Do not say that something will be 
available and then post a message that the promised 
item is "under construction."  Instead develop the next 
page or subject and then provide the link to the public. 

 
11. The exact quote of which cannot be included in print. 
 
12. Back to the pre-law state of mind, when you could 

admit something like this without first checking your 
deductibles and coverage issues.  Think like that again, 
be honest and forthright in content, even if guarded in 
form.  The world will be a better place and you will 
have more work. 
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 WHEN IS THE APPOINTMENT OF AN  
 "EXPERT WITNESS" UNCONSTITUTIONAL? 
 Jerome P. Pesick  Mason, Steinhardt, Jacobs & Perlman 
 

It has become a somewhat common practice for state 
circuit court judges to appoint "expert witnesses" to make 
factual findings and reach conclusions of law in complex 
cases.  The courts have generally relied upon MRE 706 to 
make these appointments.  A recent Michigan Court of 
Appeals decision may forever end this practice, unless the 
Michigan Constitution is amended. 
 

In November, 1996, the Michigan Court of Appeals 
issued its opinion in Carson Fischer Potts and Hyman v 
Hyman, 220 Mich. App. 116 (1996).  The trial court in 
Carson had appointed a lawyer and a certified public 
accountant as expert witnesses pursuant to MRE 706.  The 
relevant sections of MRE 706 provide that: 
 

(a)  Appointment.  The court may on its own 
motion or on the motion of any party enter an order 
to show cause why expert witnesses should not be 
appointed, and may request the parties to submit 
nominations.  The court may appoint any expert 
witnesses agreed upon by the parties, and may 
appoint expert witnesses of its own selection.  An 
expert witness shall not be appointed by the court 
unless the witness consents to act.  A witness so 
appointed shall be informed of the witness' duties 
by the court in writing, a copy of which shall be 
filed with the clerk, or at a conference in which the 
parties shall have the opportunity to participate.  A 
witness so appointed shall advise the parties of the 
witness' findings, if any; the witness may be called 
to testify by the court or any party.  The witness 
shall be subject to cross-examination by each party, 
including a party calling the witness. 

 
(b)  Compensation.  Expert witnesses so appointed 
are entitled to reasonable compensation in whatever 
sum the court may allow.  The compensation thus 
fixed is payable from funds which may be provided 
by law in criminal cases and civil actions and 

proceedings involving just compensation under the 
Fifth Amendment.  In other civil actions and 
proceedings the compensation shall be paid by the 
parties in such proportion and at such time as the 
court directs, and thereafter charged in like manner 
as other costs. 

 
The expert witnesses' charge in Carson was to: "make 

findings of fact, conclusions of law and a final 
recommendation and proposed judgment as to the 
disposition of this matter by August 31, 1993."  The lawyer's 
further charge was to review all motions and submit findings 
of fact to the court before a hearing, require the production 
of evidence, issue subpoenas through the court, conduct and 
regulate miscellaneous proceedings, examine documents 
and witnesses, and to prepare final findings of fact and 
recommendation for judgment.   
 

Prior to the expert witness rendering his "opinion," the 
parties entered into binding arbitration, and an arbitration 
award was rendered.  The court then ordered the parties to 
pay the fees of the "expert witnesses."  Defendant J. 
Leonard Hyman appealed the trial court's order to pay the 
experts' fees, arguing that the trial court did not have the 
authority to appoint the expert witnesses,  "because the 
duties and responsibilities assigned to them essentially made 
them special masters rather than expert witnesses." 
 

Hyman made two arguments to the court of appeals: (1) 
the appointment of the expert witnesses was without 
constitutional authority; and (2) MRE 706 did not authorize 
the court to delegate its judicial authority.  The court of 
appeals ruled in favor of Hyman on both points. 
 

The court first cited Article 6, ∋1 of the Michigan 
Constitution, which provides: 
 

The judicial power of the state is vested exclusively 
in one court of justice which shall be divided into 
one supreme court, one court of appeals, one trial 
court of general jurisdiction known as the circuit 
court, one probate court, and courts of limited 
jurisdiction that the legislature may establish by a 

two-thirds vote of the members elected to and 
serving in each house. 

 
The court also cited Article 6, ∋27 of the Michigan 

Constitution, which provides: 
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The supreme court, the court of appeals, the circuit 
court, or any justices or judges thereof, shall not 
exercise any power of appointment to public office 
except as provided in this constitution. 

 
The court ruled that the duties allocated to the court-
appointed "expert witnesses" in fact delegated specific 
judicial functions, which was contrary to Article 6, ∋1 and 
Article 6, ∋27.  Specifically, the court stated: "It is within the 
peculiar province of the judiciary to adjudicate upon and 
protect the rights and interests of the citizens and to construe 
and apply the laws." 
 
 

The court also ruled that the appointment of the expert 
witnesses was violative of MRE 706.  That ruling followed 
directly from the ruling that the duties delegated to the 
expert witness were judicial in nature.  An expert witness is 
allowed to give "opinion evidence, when a proper 
foundation is laid, and opinion evidence may embrace 
ultimate issues of fact.  However, the opinion of an expert 
may not extend to the creation of new legal definitions and 
standards and to legal conclusions."  Once the court 
determined that the duties delegated to the expert witnesses 
were judicial in nature, the finding that the appointment was 
violative of MRE 706 was a fait accompli. 
 

The effect of this ruling on a judge's ability to appoint 
experts to assist in fact finding is difficult to ascertain.  It is 
clear that judges can still appoint expert witnesses to offer 
their opinions on issues such as the valuation of a business 
in a dissolution case, or the standard of care in a medical 
malpractice case.  However, the duties of an expert 
appointed by the court can not be larger than the duties of an 
expert called by a party pursuant to MRE 702.  MRE 706 
gives a court no additional powers other than the power to 
appoint an expert, whose opinions and duties must conform 
to the Michigan Rules of Evidence and the Michigan 
Constitution.# 
 
 
 

 A SOLUTION TO THE 
 SUBPOENA DUCES TECUM "CONTROVERSY" 
 David E. Nykanen  Mason, Steinhardt, Jacobs & Perlman 
 

For the past two years, some members of the bar have 
been debating the ability of an attorney to issue a subpoena 
duces tecum to a nonparty without also noticing and taking 
a deposition pursuant to MCR 2.305.  This article proposes 
an amendment to MCR 2.310(C)(4) to address the concerns 
raised in these discussions.  In a June, 1995 Counsel's 
Corner article in the Michigan Bar Journal, Thomas Byerley 
discussed the lack of authorization in the Michigan Court 
Rules for the issuance of a subpoena duces tecum to a 
nonparty without also serving a Notice of Taking Deposition 

and actually taking a deposition, pursuant to MCR 2.305.  
MCR 2.305(A), which authorizes the issuance of a 
subpoena, provides: 
 

"(1) After serving the notice provided for in MCR 
2.303(A)(2), 2.306(B), or 2.307(A)(2), a party may 
have a subpoena issued in the manner provided by 
MCR 2.506 for the person named or described in 
the notice."  (emphasis added). 
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Byerley suggested that attorneys should be utilizing MCR 
2.310, which provides for the production of documents by 
both parties and nonparties.  MCR 2.310 currently does not 
explicitly authorize the issuance of a subpoena.  The article 
concluded that attorneys engaging in the relatively common 
practice of issuing a subpoena duces tecum to a nonparty 
without noticing and taking a deposition were engaging in 
unethical behavior. 
 

Byerley's article, while perhaps not causing attorneys en 
masse to unilaterally cease issuing such subpoenas for fear 
of disciplinary proceedings, did evoke some reaction.  Part 
of that reaction was due to Byerley's position as Assistant 
Counsel for the State Bar of Michigan, and the perceived 
imprimatur of the State Bar on Byerley's article.  Notably, 
Byerley was recently promoted to replace Marcia Proctor, 
former general counsel of the State Bar of Michigan.  
Byerley's new title is "Regulation Counsel." 
 

In the September, 1995 Michigan Bar Journal, Timothy 
D. Reeves wrote a letter that basically agreed with Byerley's 
analysis.  However, Reeves stated that nonparties often 
failed to produce documents pursuant to a request under 
MCR 2.310 without an accompanying subpoena.  Reeves 
argued that the issuance of a subpoena duces tecum without 
taking a deposition: (1) saved time for litigants; (2) gave 
comfort to the non-parties; and (3) generally caused no 
harm. 
 

Byerley's article was also addressed in a January, 1996 
article in the Michigan Bar Journal by Richard Bisio.  Bisio 
began his article by noting his disagreement with Byerley's 
analysis: 
 

"Assistant State Bar Counsel Thomas Byerley does 
a serious disservice to the practicing bar in his 
article 'Discovery Subpoenas Directed to 
Nonparties' in the June 1995 Michigan Bar 
Journal." 

 
Bisio agreed that there was no specific provision in the 

Michigan Court Rules allowing the issuance of a subpoena 
without the notice of a deposition.  However, Bisio argued 
that the parties could waive the taking of testimony at the 
deposition and the requirement of service the subpoena 
through certified mail.  Bisio also strongly disagreed with 
Byerley's conclusion that the use of a subpoena duces tecum 
was unethical.  Finally,  Bisio argued that, contrary to 
Byerley's conclusion, MCR 2.310, as presently drafted, was 
ineffective because of the additional time allowed for 

production (28 days) when compared to a subpoena duces 
tecum, and the lack of requirement that the documents be 
physically produced, rather than made available for 
inspection. 
 

Finally, Byerley's article has been recently discussed in 
the Michigan Topical Forum of Counsel Connect, a 
nationwide on-line service for attorneys. 
 

What few of those responding to Byerley's original 
article have discussed is the solution to the problem Byerley 
identifies.  MCR 2.310(C), regarding a request to a nonparty 
to produce documents, currently does not explicitly 
authorize the issuance of a subpoena.  MCR 2.310(C)(4) 
currently provides that: 
 

"If the person to whom the request is directed does 
not permit the inspection or entry within 28 days 
after service of the request (or a shorter time if the 
court directs), the party seeking the inspection or 
entry may file a motion to compel the inspection or 
entry under MCR 2.313(A).  The motion must be 
accompanied by a copy of the request and proof 
that it was served as provided in this rule.  The 
person from whom discovery is sought must be 
served with a copy of the motion in the manner 
provided in MCR 2.105." 

 
The current rule does not explicitly provide for the 

issuance of a subpoena.  However, that deficiency can be 
cured by replacing the current rule with the following: 
 

"Along with the request authorized in 2.310(A), a 
party may have a subpoena issued in the manner 
provided for by MCR 2.506(D) and signed in 
accordance with MCR 2.506(B) for the person 
named or described in the request.  If a person fails 
to comply with a subpoena served in accordance 
with this rule, the failure may be considered a 
contempt of court by the court in which the action 
is pending.  The subpoena may be served anywhere continued on pag   
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 REGISTRATION FORM 
 LITIGATION SECTION SECOND ANNUAL SUMMER MEETING  
 
 BOYNE HIGHLANDS, HARBOR SPRINGS, MI. 
 AUGUST 15 - 16, 1997 
 

For guaranteed registration, return this form with your Summer Meeting 
Registration Fee to the following address by no later than July 31, 1997: 

Litigation Section Summer Meeting 
c/o John Mucha, Program Chair 
Dawda, Mann, Mulcahy & Sadler, P.L.C. 
1533 N. Woodward Ave., Suite 200 
Bloomfield Hills, MI.   48304 

Phone: (248) 642-3700 
 

Full Name:                                                                                 Bar # P _ _ _ _ _ _ 
 

Company or Firm Name:                                                                                                  
 

Address:                                                                                                                        
 

                                                                                                                       
 

Phone:                                             Fax:                                          
 

I have enclosed my Registration Fee of (check one): 
___ $ 100.00 Litigation Section Member 
___ $ 140.00 Non-Member  

Make checks payable to ΑState Bar of Michigan≅ 
 

__ Check if interested in the Saturday golf scramble at the Heather Course. 
        Please pair me with _________________. 
      Please place me in a twosome. 
Greens fees ($85.00, including cart) to be paid directly to Boyne 
Highlands at the time you golf. 

                                                                                                                   
 NOTE 
Room reservations are made directly through Boyne Highlands, using the Boyne Highlands form.  For 
guaranteed room rates and availability, reservations must be received by Boyne Highlands no later than 
July 15, 1997. 
 State-Bar Litigation Section 
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Check in:  5:00 p.m. August 15 - 17, 1997 Check Out:  1:00 p.m. 
 
BOYNE HIGHLANDS INN 
Boyne Highlands Inn offers luxurious accommodations in a traditional hotel setting within close proximity of the three championship golf courses, 
outdoor heated swimming pool, saunas, tennis courts and an executive par-3 nine-hole golf course. 
BARTLEY HOUSE 
A small private lodge with 64 traditional style hotel rooms and an outdoor heated pool. 
HEATHER HIGHLANDS INN 
Pleasantview Lofts:  Units are 960 square feet with a master bedroom and connecting bathroom, full kitchen, fireplace, balcony and studio couch plus 
a loft bedroom with 2 beds and full bathroom. 
 

 
 RATES AT 
BOYNE HIGHLANDS RESORT 
 
 

 
 Boyne Highlands 
 Main Lodge 

 
 Bartley 
 House 

 
 Pleasantview 
 Loft 

 
MULTIPLE OCCUPANCY 

 
 $135.00 

 
 $95.00 

 
 $212.00 

 
DOUBLE OCCUPANCY 

 
 $135.00 

 
 $95.00 

 
 $212.00 

 
SINGLE OCCUPANCY 

 
 $135.00 

 
 $95.00 

 
 $212.00 

 
 CHILDREN'S RATES 
 Children under 18 "Sleep Free" if they share the bedroom with 2 adults. 
 May order and pay for meals from the menu à la carte. 
 
Rates are per room, per day and they are based on the European Plan which includes room only.  The rates are subject to 6% Michigan State Sales and 
Use Taxes and a 2% County Tax. 
∃Complete the room reservation form below and send to: Boyne Highlands Inn 

Reservations Department 
Harbor Springs, MI 49740 

∃For additional information, please call Boyne Highlands Inn (616) 526-3000 or 1-800-GO-BOYNE. 
∃If first choice of accommodations are not available, you will be placed in alternate rooms at rates quoted. 
 
 
 STATE-BAR LITIGATION SECTION 
 August 15 -17, 1997 
 
 BOYNE HIGHLANDS ROOM RESERVATION 
 

Name____________________________________________________________________________________________________ 
Street_________________________________________________ Telephone__________________________________________ 
City_________________________________________________ State______________________ Zip_______________________ 
Number In Party_____________________ Children's Ages_________________________________________________________ 
Room Requested: 9Single 9Double 9Twin 9Triple / Quad 
Type of Room Requested: 9Boyne Highlands Inn 9Inverness 9Inverness Deluxe 9Inverness Loft 

9Pleasantview Suites 9Pleasantview Loft (See above for room description and rates) 
 

Name of Other Occupants____________________________________________________________________________________ 
Arrival Time / Date_____________________________________ Departure Time / Date__________________________________ 
∃Deposit:  $75.00 per room by July 15, 1997 
∃Please send this form to:  BOYNE HIGHLANDS INN, Reservations Department, Harbor Springs, MI 49740 
∃For additional information, call (616) 526-3000 or 1-800-GO-BOYNE 
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continued from page 13 
 

in Michigan in the manner provided by MCR 2.105.  A 
person served with a subpoena may object to the 
subpoena in accordance with MCR 2.506(H)." 

 
This simple replacement for the current version of MCR 
2.310(C)(4) would allow for the issuance of subpoenas to 
nonparties to require the production of documents, but 
would still allow the nonparty to object to the subpoena.  The 
proposed amendment would only apply to requests to 
nonparties under MCR 2.310, and would not affect the 28 
day time limit that presently exists for parties.  The proposed 
amendment would resolve any technical or ethical concerns 
of members of the bar regarding issuing a subpoena duces 
tecum. 
 

Clearly, this amendment does not break new legal 
ground, as the Federal Rules of Civil Procedure have 
beenrecently amended to accomplish a similar purpose.  
Federal Rule of Civil Procedure 45 was amended in 1991, 
and the Advisory Committee's Note to the amendment 
stated: "The purposes of this revision are . . . to facilitate 
access outside the deposition procedure provided by Rule 30 
to documents and other information in the possession of 
persons who are not parties."  Because of the different 
organization and structure of the Federal Rules of Civil 
Procedure, simply copying the changes to Rule 45 would 
not be practicable.  The time has come to amend the 
Michigan Court Rules to explicitly authorize parties to issue 
subpoenas duces tecum to nonparties, without requiring an 
attorney to make a technical, possibly tortured, 
interpretation of MCR 2.305.# 
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