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 CHAIR'S LETTER 
 Abraham Singer  Pepper, Hamilton & Scheetz 
 
Welcome to the first edition of our Newsletter. Our Section was established to provide a 
home for the litigator who did not comfortably fit into any of the niches provided by the 
existing sections. However, this was just the starting point. One of our primary goals is to 
provide a forum for trial lawyers to voice their concerns, recommendations, and interests as 
the courts, the legislature and the general public focus on our work and subject it to ever-
evolving changes and controversies. These changes--permeating our legal periodicals and 
sometimes the public media--include the always moving target of "court reform", the 
infusion of high technology into trials, the "open discovery" dicta of the federal rules, the 
constant re-examination of permissible "expert testimony" in both the state and federal courts 
and even guidelines (are rules next) on how we treat each other in the litigation context. All 
these are topics of concern to us and are being dealt with by the various committees of our 
Section. Therefore, I encourage each of you to become involved in a hands on fashion by 
contacting the chairperson of your committee of choice. 
 
The programs presented by our Section will focus on many cutting-edge issues as well as 
presenting in-depth substantive and practical insights to improve our trial skills. At our 
summer program (August 23-25 at Shanty Creek), we will focus on the practical and cost-
effective use of technology in the presentation of evidence at trial as well as substantive 
developments in litigation practice. At the State Bar meeting, we will present the featured 
program on court reform--- what is it, where is it, and where is it going. Those of you who 
attended the recent program which featured Jim McElhaney had the pleasure of being 
entertained by one of the country's best, and most humorous, masters of trial practice while 
learning many practical insights into the preparation and trial of complex cases. We intend to 
present more programs that combine substantive depth with usable tools. Our program 
committee has done a tremendous job, and your involvement will continue this high level of 
quality. 
 
In a similar vein, this Newsletter will be a vehicle to further our goals. We will have 
substantive articles to inform us of the latest changes in rules and procedures (such as Mark 
McInerney's fine article in this issue), as well as 
commentaries to focus on the cross section of 
issues impacting current litigation practices. 
This Newsletter will become an excellent way 
for a variety of views to be aired and for 
meaningful action to affect issues of importance 
to us all. 
 
Our 1,000 member Section has the potential to 
be a creative force in improving all aspects of 
litigation. I look forward to your joining this 
effort by becoming involved with one of the 
Sections' standing committees. 
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COURT REFORM 

 Hon. John N. Kirkendall  Washtenaw County Trial Court 
 

Chief Justice James H. Brickley signaled to the 
Legislature earlier this year the Supreme Court=s resolve 
to strengthen availability of, accessibility of, and 
accountability for judicial resources to Michigan 
citizens.  His Report to the People of the State of 
Michigan identified a number of needs: 
 
< reliable data collection 
< avoidance of administrative redundancy 
< maintain or expand the number of "access points" at 

which persons may conduct court business  
< maintain judicial control over judicial services 

 
At the same time, the Court recognized the need to take 
into account the existence of myriad configurations in 
Michigan for delivery of court and judicial services.  The 
complexity and variety of funding agencies, size of 
populations, judicial and administrative interest in 
change, political environment and election boundaries, 
various union issues, needs and desires of the 
community, and support of  local governmental units all 
point toward the need for a variety of demonstration 
projects to address the questions. 
 
The Supreme Court made the decision to invite 
Michigan courts to apply to serve as demonstration sites 
in order to test specific models of service delivery.  As 
this article is being written, plans are being made by the 
State Court Administrative Office to submit its report to 
the Court for the selection of the remaining project 
participants.  It is believed that the outcome of these 
important studies will be of incalculable assistance to 
those whose job it will be to design and implement court 
services for the 21st century. 
 
The determination to study consolidation of local trial 
courts into a single court of general jurisdiction 
coincides with a recognition of the power and 
professional relevance of the Internet and associated 
technologies.  The National Center for State Courts in 
Williamsburg, Virginia, has been touting its Courtroom 
21, the "World=s most technologically advanced 
courtroom" while at the same time explaining the 
benefits of electronic filing. 
 

In the small laboratory of a demonstration project, 
important insight can be gained about court technologies 
that would not be affordable to try initially on a state-
wide basis.  It is interesting to imagine the ability to pay 
traffic tickets, file small claims and pay property taxes in 
a kiosk at Meijer=s and to prepare and electronically file 
an automobile negligence complaint from the plaintiff 
attorney=s office.  What about a juror=s ability to see a 
map to the courthouse and learn about parking 
arrangements, whether to report today, and so on, on the 
court homepage on the Internet?  A list of signed orders 
by judge for each day, as well as complete daily dockets 
for all judges are also envisioned.  Docket entries on 
court files could also be reviewed as well as applicable 
local court rules for each court.  Opinion banks, 
electronic filing of mediation summaries, and a party=s 
ability to determine child support obligations -- all 
accessible from the court homepage.  Information about 
fines, when to file guardianship proceedings, and how 
inheritance taxes are determined may also be there at the 
click of the mouse.  It is also hoped that a 
technologically advanced courtroom in at least one of the 
sites can be tested. 
 
The National Center for State Courts has estimated that 
up to 50% of the costs of operating our court system are 
as a result of the paper used.  Paperless courts are still  
viewed as an anomalous vision but there is at least one 
probate court in California where the vision is a reality.  
As stated by the National Center, "Electronic filing is a 
solution that builds on existing technology, eliminates 
repetitive tasks (retrieval, copying, etc.), and 
automatically enters vital information into case 
management systems.  Electronic forms reduce paper 
and are a good management tool for judges, court 
administrators, and clerks." 
 
No one is certain where the demonstration projects will 
lead.  If they were, the projects would be unnecessary.  
One thing is certain:  We are fortunate to have a rare 
opportunity to carefully examine our system and  to 
suggest -- perhaps implement -- ways to improve it.  You 
can also participate, even though you may not be in a 
county where a demonstration project will be conducted. 
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I have been asked by the Supreme Court to assist as the 
projects unfold.  If  you have suggestions or thoughts at 
any time, I would be pleased to hear from you.# 
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 MICHIGAN'S NEW CATCH-ALL 
 EXCEPTIONS TO THE HEARSAY RULE 
 Mark W. McInerney  Clark Hill P.L.C. 
 

 INTRODUCTION 
 
From their adoption in 1975, the Federal Rules of Evidence 
["FRE"] have included what have come to be known as 
"residual" or "catch-all" exceptions to the hearsay rule.  
Under FRE 803(24), which applies regardless of the 
declarant=s availability, and FRE 804(b)(5), which governs 
the situation in which a declarant is unavailable, hearsay 
evidence not admissible under any of the other hearsay 
exceptions can nevertheless be admitted if it contains 
"equivalent circumstantial guarantees of trustworthiness" to 
those offered by the other specific hearsay exceptions and 
fulfills several additional conditions.  Since 1975, these 
exceptions have been used in a variety of situations to 
permit the admission of evidence which would not 
otherwise have been presented to the trier of fact. 
 
The Michigan Rules of Evidence ["MRE"], adopted by the  
Michigan Supreme Court effective March 1, 1978, followed 
the FRE in most instances.  One of Michigan=s major 
departures from the FRE, however, was its refusal to adopt 
either of the catch-all hearsay exceptions.  Since 1978, 
adoption of the catch-all exception has been proposed and 
considered from time to time, but has always been resisted. 
 
All that has now changed.  In an order dated January 19, 
1996, but effective April 1, 1996, the Michigan Supreme 
Court, over two dissents, adopted as MRE 803(24) and 
804(b)(6)1 catch-all exceptions nearly identical to their 
federal counterparts.  While Michigan litigators who 
regularly practice in the federal courts may have had 
occasion over the years to deal with these exceptions, to 
those who practice exclusively in the state courts this change 
presents both a new challenge and an opportunity.  To 
enable litigators to meet the challenge and seize the 
opportunity, this article will attempt to provide a summary 
of the requirements for admission under the catch-all rules 
that have been developed by the federal courts. 
 
 THE NEW RULES AND WHERE THEY FIT 
 

To appreciate the effect of the new rules, a brief review of 
the hearsay rule, reduced to its barest essentials, is in order.  
MRE 801(c) defines "hearsay" as "a statement, other than 
one made by the declarant while testifying at the trial or 
hearing, offered in evidence to prove the truth of the matter 
asserted."  A statement, in turn, can be an oral or a written 
assertion, or nonverbal conduct if that conduct is intended as 
an assertion.  MRE 801(a).  Under MRE 802, hearsay is not 
admissible unless it falls within one or more of the various 
exceptions provided in the rules.  MRE 803 contains, as of 
April 1, 1996, 24 exceptions to the hearsay rule which allow 
for the admission of hearsay evidence even though the 
declarant of the statements is available to testify.  MRE 804 
pertains to the situation where the declarant is unavailable to 
testify, with Rule 804(b) now providing six exceptions 
under which the hearsay statements of an unavailable 
declarant will be admitted.  The new Michigan catch-all 
exceptions, MRE 803(24) and 804(b)(6), contain exactly the 
same language, stating as follows: 
 

Other exceptions.  A statement not 
covered by any of the foregoing exceptions 
but having equivalent circumstantial 
guarantees of trustworthiness, if the court 
determines that (A) the statement is offered 
as evidence of a material fact, (B) the 
statement is more probative on the point 
for which it is offered than any other 
evidence that the proponent can procure 
through reasonable efforts, and (c) the 
general purposes of these rules and the 
interests of justice will best be served by 
admission of the statement into evidence.  
However, a statement may not be admitted 
under this exception unless the proponent 
of the statement makes known to the 
adverse party, sufficiently in advance of 
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the trial or hearing to provide the party 
with a fair opportunity to prepare to meet 
it, the proponent=s intention to offer the 
statement and the particulars of it, 
including the name and address of the 
declarant.2 

 
 REQUIREMENTS FOR ADMISSION 
 
Rewording the text of the rules only slightly, the federal 
courts have identified five requirements that must be met 
before a statement may be admitted under the catch-all 
exceptions.  The Sixth Circuit=s pronouncement is typical: 
 

Five findings must be made in order to determine 
the admissibility of evidence under 803(24).  The 
statement must have circumstantial guarantees of 
trustworthiness equivalent to those in the first 
twenty-three exceptions, it must be offered as 
evidence of a material fact, and must be more 
probative on the point for which it is offered than 
any other evidence which can be secured through 
reasonable efforts.  In addition, admissibility must 
be consistent with the interests of justice, and the 
proponent must give notice of his intent to offer the 
statements sufficiently in advance of trial.3 

 
 1.  Trustworthiness 
 
Undoubtedly the most important of the five bases for 
admission is the requirement that the evidence have 
"equivalent circumstantial guarantees of trustworthiness."  
"Equivalent"  refers to the other hearsay exceptions; and 
since there is a wide variation in the level of 
"trustworthiness" provided by those other exceptions, the 
trial court is thereby given broad discretion.4 
 
As is not surprising given the rule=s use of such nebulous 
language, courts that have evaluated the "trustworthiness" of 
evidence have not adopted hard and fast rules, but have 
instead identified a number of factors to be considered.  The 
goal is to view all of the circumstances involved in the 
making of the particular statement in order to determine 
whether it or its declarant are worthy of belief.  Professor 
Graham has developed an extensive list of such factors to be 
considered: 
 

Courts will look to several criteria: 
certainty that the statement was made 
which should include an evaluation of the 
credibility of the in-court witness [who is 
offering the statement]; whether the 
statement was under oath; assurance of 
personal knowledge of the declarant of the 
underlying event; practical availability of 
the declarant at trial for meaningful cross-
examination concerning the underlying 
event; and finally, an ad hoc assessment of 
reliability based upon  the totality of the 
surrounding circumstances including an 
assessment of credibility of the out of court 
declarant, considered in light of the class-
type exceptions to the hearsay rule 
supposed to demonstrate such 
characteristics.  Relevant factors bearing 
upon the ascertainment of trustworthiness 
include (1) the declarant=s partiality, i.e., 
interest, bias, corruption, or coercion, (2) 
the presence or absence of time to 
fabricate, (3) suggestiveness brought on by 
the use of leading questions, and (4) 
whether the declarant has ever recanted or 
reaffirmed the statement.5 

 
Though the evaluation of trustworthiness involves a 
consideration of all of the relevant circumstances 
surrounding the making of the statement, a court should not 
allow or consider corroborating evidence establishing the 
truth of the declarant=s statement.6  In other words, a 
statement proposed for admission under the catch-all 
exceptions should rise or fall of its own merit, without 
reference to other evidence in the case. 
 
Since the element of trustworthiness turns so completely on 
a review of all the circumstances surrounding a particular 
statement, and since those circumstances will vary widely 
from case to case and even statement to statement, any 
attempt to discern hard and fast principles from the case law 
in this area would be a  futile endeavor.  For illustration 
purposes only, a recent Ninth Circuit decision in a 
commercial case is instructive both in showing the type of 
evidence the catch-all exceptions can be used to admit and a 
typical analysis of the trustworthiness issue.   
 

In FTC v Figgie International, Inc.,7 the FTC brought a 
successful civil suit against the manufacturer of heat 
detectors for unfair and deceptive marketing practices.  On 
appeal, the Ninth Circuit considered, inter alia, an award of 

damages based in large part on an alleged average price per 
heat detector of $170.  This price had been calculated by an 
FTC official, who had compiled the prices described in 
some 127 letters to the FTC from dissatisfied purchasers of 
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the heat detector.  Since the FTC=s summary of these letters 
was admissible under FRE 1006, the question was whether 
the letters themselves were admissible.  The district court 
had admitted the letters under FRE 803(24), although it had 
not made any findings in doing so.8  The Ninth Circuit 
affirmed, concluding based on its own review that all five of 
the requirements for admission under FRE 803(24) had 
been satisfied.  With respect to trustworthiness, the Court 
stated: 
 

First, [the letters] have the necessary 
"circumstantial guarantees of trust-
worthiness."  The letters were sent 
independently to the FTC from unrelated 
members of the public.  The fact that they 
all reported roughly similar experiences 
suggests their truthfulness.  Furthermore, 
the declarants had no motive to lie to the 
FTC regarding the price they paid for their 
heat detectors.  There is little risk that the 
prices listed in their letters were "the 
product of faulty perception, memory or 
meaning, the dangers against which the 
hearsay rule seeks to guard."9 

 
Other cases also demonstrate the wide-ranging analysis  
made to determine the trustworthiness of a statement 
proposed for admission under the catch-all exceptions.10  
Since in making that determination courts will attempt to 
consider all the circumstances surrounding the making of 
the statement, litigators should take care, whether proposing 
or opposing the admission of such evidence, to fully develop 
as many of those circumstances as possible. 
 
 2.  Materiality 
 
A statement proposed for admission under the catch-all  
exceptions must be "offered as evidence of a material fact."  
This would appear at first glance to be simply a restatement 
of the requirement of MRE (or FRE) 401 and 402 that only 
relevant evidence be admitted at trial.  The fact that such a 
requirement is specifically a part of the catch-all exceptions 
suggests that something more than simple relevance is 
required.  One court has suggested that what is probably 
meant is that the exception should not be used for trivial or 
collateral matters.11  
 

 3.  Necessity 
 
Admission under MRE 803(24) also requires that the 
evidence be "more probative on the point for which it is 
offered than any other evidence which the proponent can 
procure through reasonable efforts."  In keeping with the 
stated policy that use of this rule should be rare, in other 
words, courts require that the proponent use reasonable 
diligence to attempt to use other methods to have the 
statement admitted before resorting to the catch-all 
exceptions.  Like the requirement of trustworthiness, a 
statement=s necessity cannot be evaluated in a vacuum, but 
depends on all the circumstances of the case. Judge 
Weinstein=s comments are instructive: 
 

What is "reasonable" depends upon such 
matters as the importance of the evidence, 
the means at the command of the 
proponent and the amount in controversy.  
The good sense of the trial judge must be 
relied upon.  It should not be necessary to 
scale the highest mountains of Tibet to 
obtain a deposition for use in a $500 
damage claim arising from an accident 
with a postal truck.  Even though the 
evidence may be cumulative, it may be 
important in evaluating other evidence and 
arriving at the truth so that the "more 
probative" requirement cannot be 
interpreted with cast iron rigidity.12 

 
Courts that have considered the issue have placed an initial 
burden on the proponent of the evidence to show that it 
could not have been procured by other reasonable means.13 
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 4.  Satisfaction of the General Purposes 
 of the Rules and the Interests of Justice 
 
No statement is to be admitted under MRE 803(24) unless 
"the general purposes of these rules and the interests of 
justice will best be served by admission of the statement into 
evidence."  It is difficult to say what, if anything, this 
provision adds that is not covered by the other requirements 
or by MRE 102;14 nor has any reported decision noted any 
unique contribution of this requirement to the overall 
analysis of evidence under the catch-all exceptions. 
 
 5.  Notice 
 
Probably because it is the most objective of the five 
requirements for admission under the catch-all exceptions, 
the notice requirement has generated more case law than any 
of the other requirements save trustworthiness.  Again, this 
portion of the rule provides: 
 

... [A] statement may not be admitted under 
this exception unless the proponent of the 
statement makes known to the adverse 
party, sufficiently in advance of the trial or 
hearing to provide the party with a fair 
opportunity to prepare to meet it, the 
proponent=s intention to offer the 
statement and the particulars of it, 
including the name and address of the 
declarant. 

 
This language seems to be clear, unambiguous, and strict: 
no such statement may be admitted unless the notice 
requirements have been met.  In practice, however, while 
some courts have enforced this requirement as strictly as it is 
written,15 other courts have been more flexible, allowing 
evidence without compliance with the notice requirements 
where the need for the evidence has arisen immediately 
before or during trial, particularly where the adverse party 
has not been prejudiced.  The First Circuit summarized the 
approach of these courts: 
 

Most courts have interpreted the pretrial 
notice requirement somewhat flexibly, in 
light of its express policy of providing a 
party with a fair opportunity to meet the 
proffered evidence.  Thus, the failure to 
give pretrial notice has been excused if the 

proffering party was not at fault (because 
he could not have anticipated the need to 
use the evidence) and if the adverse party 
was deemed to have had sufficient 
opportunity to prepare for and contest the 
use of the evidence (for example, because 
he was offered a continuance, did not 
request a continuance, or had the statement 
in advance.)16 

 
Since Michigan has generally followed federal precedent in 
interpreting procedural rules identical to their federal 
counterparts, it would not be surprising if Michigan courts 
were to take the same flexible approach that most of the 
federal decisions have adopted.  The argument could be 
made, however, that in adopting the same strict language as 
appears in the federal rule, even in view of the subsequent 
federal decisions that have weakened the effect of that 
language, Michigan's Supreme Court has given notice that 
the language should be enforced as it is written.  Only time 
will reveal the answer to this question. 
 
Another issue not fully resolved involves the nature of the 
notice to be given.  Most courts have regarded the rule as 
satisfied if the evidence proposed for admission has been 
disclosed before trial, even if there is no indication that 
admission will be sought under the catch-all exceptions.17  
The Third Circuit, however, has held that the notice 
requirement is not met unless the proponent also discloses 
an intention to seek admission under FRE 803(24).18  The 
Ninth Circuit has suggested it would take the same 
approach.19  Since MRE 803(24) requires proof of different 
elements than any of the other hearsay exceptions, a strong 
argument can be made that an opponent does not have a 
"fair opportunity to meet the evidence" unless he or she 
knows it will be  proposed under  MRE 803 (24).  How 
Michigan will deal with this issue remains an unknown. 
 
The best advice for Michigan practitioners, and the best 
practice, is to disclose both the evidence to be proposed 
under MRE 803(24) and the fact that that rule will be 
utilized, as soon as those facts become known.  If that is not 
practical or simply is not done, however, ample federal 
precedent exists for a flexible approach to these notice 
requirements. 
 

 OTHER CONSIDERATIONS 
 

In addition to the five requirements for admission set forth 
in the catch-all rules themselves, Michigan litigators should 
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be aware of several other issues that have arisen on 
occasion. 
 
 Frequency of Use 
 
When first enacted in the federal system, the residual or 
catch-all exceptions were intended, in the words of the 
Senate Judiciary Committee, to be "used very rarely, and 
only in exceptional circumstances."20  The Supreme Court's 
Advisory Committee added that these exceptions "do not 
contemplate an unfettered exercise of judicial discretion, but 
... do provide for treating new and presently unanticipated 
situations which demonstrate a trustworthiness within the 
spirit of the specifically stated exceptions."21  Some cases 
have emphasized that the rule should be utilized only rarely, 
and have ruled on that basis.22  More recently, however, 
courts have largely ignored the committees' exhortation, and 
have looked to the express requirements of the rule alone in 
determining whether evidence should be admitted.23 
 
 The "Near Miss" Situation 
 
Should the catch-all exceptions permit admission of a type 
of evidence that falls under, but does not quite satisfy, 
another of the hearsay exceptions?  Several earlier cases said 
"no," the thinking being that to permit such evasion of the 
requirements of the other exceptions would undercut those 
other exceptions.24  The trend, as supported by more recent 
cases, is to regard the fact that a particular piece of evidence 
cannot qualify for admission under a specific exception as 
having no bearing on its admissibility under the catch-all 
exceptions.25 

 Different Treatment in 
 Different Types of Cases 

 
Judge Weinstein suggests that a court's willingness to admit 
evidence under the catch-all exceptions may depend on the 
type of case being tried: 
 

In interpreting Rule 803(24), it should also 
be remembered that need and reliability 
may vary with the type of case being tried. 
 The same courts that are rather free in 
admitting hearsay in non-jury cases are 
often reluctant to admit hearsay against 
criminal defendants, in part because of 
constitutional pressures. By contrast, it is at 
least arguable that a refusal to admit 
hearsay evidence offered on behalf of a 
criminal defendant amounts to a denial of 
due process if the declarant is unavailable 
and the evidence is reasonably reliable.  
Similar  considerations  may apply when a 
person in a civil suit is being deprived of 
property rights -- whether as defendant or 
plaintiff.26 

 
Few courts have expressed this notion quite so explicitly, 
but there is little question that the point is well taken.  The 
catch-all exceptions have frequently come into play in 
criminal prosecutions for sexual abuse of minors, in which 
the admission of extra-judicial statements of the minor-
victim is proposed.  Confrontation clause issues are 
particularly common in these and other criminal cases when 
such a statement is proposed for admission against a 
criminal defendant.27  That subject is one for another article. 
 Certainly courts can be expected to take a more liberal 
approach to the admissibility of evidence in civil trials than 
would be the case in criminal matters.28  No litigator will be 
surprised to learn that more leeway is provided in bench 
trials then in jury trials.29  The fact that these phenomena 
occur with respect to the catch-all exceptions should be 
borne in mind. 
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 CONCLUSION 
 
The adoption in Michigan of new MRE 803(24) and 
804(b)(6) provides Michigan litigators with an opportunity 
to present to the trier of fact hearsay evidence of a kind not 
previously admissible in the Michigan courts.  It also 
presents a challenge, in that litigators will be required to 
familiarize themselves with the requirements of the new 
rules  so that they can both recognize newly-admissible 
evidence in their own cases and be prepared to respond to 
an opponent=s attempt to utilize the rule.  Experience 
suggests that, particularly at the outset, Michigan courts will 
closely follow the federal precedents in interpreting the new 
rules, although eventually Michigan will undoubtedly 
diverge at least in some areas.  Hopefully this article will 
assist Michigan litigators to deal effectively with the 
opportunities and challenges presented by these new rules. 
 
 *   *   *   * 
 
 

 

  
 
 

 
      

      
 

 BIG IDEAS:  BUSINESS DEVELOPMENT 
 David C. Sarnacki  Miller, Johnson, Snell & Cummiskey, P.L.C. 
 
Confused about all the business development tips coming 
across your desk?  Looking for a place to start or a way to 
redefine your focus?  How about some Big Ideas for 
business development? Here=s a few to get you started.  
Perhaps they=ll even make your efforts a little more 
efficient, effective and enjoyable. 
 
Big Idea #1:  DO SOMETHING.  Invest your time and 
talent now, but adopt a long-term perspective for results.  
Develop relationships with potential clients and referral 
sources.  Choose activities you care about.  Develop goals 
and action plans.  But don=t just stand there--get moving. 
 
Big Idea #2:  KEEP YOUR EXISTING CLIENTS 
HAPPY.  Communicate clearly and regularly with them.  
Ask them how you are doing . . . then listen.  Discover their 
needs and concerns.  Respond promptly.  Ask yourself, 
"What is one thing I can do today to improve the quality of 

service I provide to my clients?"  Keep your promises and 
exceed any expectations you create. 
 
Big Idea #3:  CREATE OPPORTUNITIES FOR 
GETTING NEW CLIENTS.  Treat everyone as a potential 
client or referral source.  Let people know you are a lawyer 
and always carry a business card.  Schedule regular contact 
with past, present and potential clients each month.  Inform 
all your contacts that you make time available for referrals.  
The more opportunities you create, the more chances you=ll 
have at actually getting called for an appointment. 
 
Big Idea #4:  GO THE EXTRA STEP.  Treat your 
professional and community activities as if they were client 
matters.  Target your efforts and have a reason for investing 
your time and talents where you do.  Get out in public.  
Meet the type of people you are seeking as clients, promote 
a political or social interest that you care about, or enhance 
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the quality of life in your community.  Write an article to 
demonstrate your expertise to the client-audience you want 
to reach.  Participate in the bar and become known among 
local attorneys as one whose efforts enhance the legal 
profession as a whole.  In everything you do, lead, follow or 
get out of the way. 
 
Big Idea #5:  SMILE.  Life is short.  Celebrate the moment, 
at least once in a while.  In the words of Mother Teresa of 
Calcutta, "Smile at each other, smile at your wife, smile at 
your husband, smile at your children, smile at each other-- it 
doesn't matter who it is--and that will help you to grow up in 
greater love for each other."  Then you=ll be refreshed 
enough to go back to Big Idea #1 and start all over again. 
 

 
 *SECTION NEWS* 

 
SUMMER CONFERENCE:  It's being planned for 
August 23-25, 1996 at Shanty Creek.  Stay tuned for further 
details. 
 
ANNUAL MEETING:  Our business meetings and 
programs are slotted for the afternoon of September 18, 
1996.  Mark your calendars and make the trip to Grand 
Rapids. 
 
NEWSLETTER SUBMISSIONS:  Remember grade 
school?  "Do you have something you'd like to share with 
the rest of us?"  Send your articles, correspondence and 
items for publication (hard copy and disk if possible) to 
David C. Sarnacki, Miller, Johnson, Snell & Cummiskey, 
P.L.C., 800 Calder Plaza Building, Grand Rapids, MI 
49503; Internet 7344930@mcimail.com; Fax No. (616) 
459-6708. 
 
COMMITTEES:  Join one!  Check out page 1 of this 
newsletter and you'll find the committee list and 
Chairpersons. 
 
LAW STUDENT SECTION COMMITTEE:  The 
Committee is compiling a pool of practitioners to assist local 
law schools in various programs, including moot court 
judging, mentoring and clinical programs.  If you are 
interested in serving as a possible resource, please call 
attorney Rose Marie Karadsheh at (810) 645-5940. 
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The Growth Zone is coordinated by David C. Sarnacki, Miller, Johnson, Snell & Cummiskey, P.L.C.  Send your favorite 
excerpts to:  David C. Sarnacki, Publications Chair, 800 Calder Plaza Building, Grand Rapids, Michigan 49503.  If you 
like an excerpt and want to read more, support your local bookstore or library! 
  
 
 

And the priestess spoke again and said: Speak to us of 
Reason and Passion. 

And he answered, saying: 
Your soul is oftentimes a battlefield, upon which your 

reason and your judgment wage war against your passion 
and your appetite. 

Would that I could be the peacemaker in your soul, that I 
might turn the discord and the rivalry of your elements into 
oneness and melody. 

But how shall I, unless you yourselves be also the 
peacemakers, nay, the lovers of all your elements? 
 

Your reason and your passion are the rudder and the sails 
of your seafaring soul. 

If either your sails or your rudder be broken, you can but 
toss and drift, or else be held at a standstill in mid-seas. 

For reason, ruling alone, is a force confining; and passion, 
unattended, is a flame that burns to its own destruction. 

Therefore let your soul exalt your reason to the height of 
passion, that it may sing; 

And let it direct your passion with reason, that your 
passion may live through its own daily resurrection, and like 
the phoenix rise above its own ashes. 

-Kahlil Gibran, THE PROPHET 
 
 *   *   * 
 

Judges are not essentially different from other government 
officials.  Fortunately they remain human even after 
assuming their judicial duties.  Like all the rest of mankind 
they may be affected from time to time by pride and passion, 
by pettiness and bruised feelings, by improper 
understanding or by excessive zeal. 

-Justice Hugo L. Black 

"But there is one way in this country in which all men are 
created equal--there is one human institution that makes a 
pauper the equal of a Rockefeller, the stupid man the equal 
of an Einstein, and the ignorant man the equal of any 
college president.  That institution, gentlemen, is a court.  It 
can be the Supreme Court of the United States or the 
humblest J.P. court in the land, or this honorable court 
which you serve.  Our courts have their faults, as does any 
human institution, but in this country our courts are the great 
levelers, and in our courts all men are created equal. 
 

I'm no idealist to believe firmly in the integrity of our 
courts and in the jury system--that is no ideal to me, it is a 
living, working reality.  Gentlemen, a court is no better than 
each man of you sitting before me on this jury.  A court is 
only as sound as its jury, and a jury is only as sound as the 
men who make it up.  I am confident that you gentlemen 
will review without passion the evidence you have heard, 
come to a decision, and restore this defendant to his family.  
In the name of God, do your duty." 
 

Atticus's voice had dropped, and he turned away from the 
jury. . . . 

-Harper Lee, TO KILL A MOCKINGBIRD 
 
 *   *   * 
 

While the ramparts of reason have been found to be more 
fragile than the Age of Enlightenment had supposed, the 
means for arousing passion and confusing judgment have 
been reinforced. 

-Justice Felix Frankfurter 
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 McELHANEY MEETS THE MEMBERS 
 David C. Sarnacki  Miller, Johnson, Snell & Cummiskey, P.L.C. 
 
When the Litigation Section was considering speakers for its 
inaugural program, the Programs Committee went straight 
to the top, to the most widely read author on the art of 
effective trial advocacy in North America.  Professor James 
W. McElhaney brought his creative and energetic teaching 
style to Novi (No. VI, to those who attended) on March 29, 
1996, and met the members of our Litigation Section. 
 
McElhaney presented his program "The Picture Method of 
Trial Advocacy."  His method flows from the principle that 
good advocates do not tell the jury what to believe; they 
show the jury.  Thus, McElhaney's Lesson No. 1 is that 
facts, not opinions or characterizations, are persuasive.  
"Clear, clean facts are more convincing than any opinion, no 
matter how impressive the source." 
 
The challenge for the advocate is to present the facts so that 
they will lead the jury to reach their own conclusions, to 
discover for themselves that the truth is on your side.  Thus, 
McElhaney's Lesson No. 2:  "Show the judge and jury the 
facts by telling stories with pictures, word pictures and real 
pictures.  Let the jury see what happened." 

McElhaney's enjoyable interactive presentation got the 
participants excited about the art of trial advocacy and using 
the picture method in every part of the trial.  The Litigation 
Section was delighted to hear such positive comments about 
its inaugural program. 
 
In addition to the entertaining presentation, the Litigation 
Section also provided each participant with program 
materials through the Professional Education Group, Inc.  
The materials not only explained McElhaney's picture 
method of trial advocacy, but also addressed another critical 
area for effective litigation: the theory of the case.  The 
program materials, as well as other resources on trial 
advocacy, are available from the Professional Education 
Group, Inc. at (612) 933-9990. 
 
Anyone interested in assisting with future programs may 
contact Programs Chairperson, John Mucha at (313) 393-
7380. 
 

 
 
 
Litigation Section 
State Bar of Michigan 
306 Townsend Street 
Lansing, Michigan  48933 

                                                 
1. MRE 804 (b) already contains an exception (5), relating to the admissibility of deposition testimony, that does not 

appear in the federal rules.  As a result, the Michigan equivalent of FRE 804(b)(5) is MRE 804(b)(6).  

2. Since the operative language of MRE 803(24) and 804(b)(6) is identical, for purposes of this article  no distinction is 
made between them and they will be referred to together as MRE 803(24).  When dealing with the catch-all exceptions, 
however, practitioners should nevertheless bear in mind the general distinction between exceptions under Rule 803, where the 
declarant=s availability is irrelevant, and those in Rule 804, which only apply to situations in which the declarant is 
unavailable.   

3. United States v Popenas, 780 F 2d 545, 547 (6th Cir 1985). 

4. J. Weinstein, M. Berger and J. McLaughlin,  Weinstein=s Evidence, &803(24)[01], pp. 803-430 - 803-431 (1995) 
["Weinstein"]. 
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5. M. Graham, Federal Practice and Procedure: Evidence, ∋6775, pp. 737-740 ["Graham"]. 

6. In Idaho v Wright, 497 US 805, 823, 111 L Ed 2d 638, 110 S Ct 3139 (1990), the Supreme Court=s only substantive 
analysis of FRE 803(24) to date, the Court stated: 

 
[T]he use of corroborating evidence to support a hearsay statement=s  "par-ticularized 
guarantees of trustworthiness" would permit admission of a presumptively unreliable 
statement by bootstrapping on the trustworthiness of other evidence at trial, a result we think 
at odds with the requirement that hearsay evidence admitted under the Confrontation Clause 
be so trustworthy that cross-examination of the declarant would be of marginal utility. 

7. 994 F 2d 595 (9th Cir 1993). 

8. The Ninth Circuit cautioned that courts admitting evidence under FRE 803(24) should make "detailed findings" of 
their reasons.  Id., at 608.  Judge Weinstein comments that 
findings "should be made explicitly on the record, unless 
there is a waiver explicitly, or by silence, or the basis for the 
ruling is obvious."   Weinstein, supra, at 803-430.  

9. 994 F 2d at 608. 

10. See, e.g., United States v Accetturo, 966 F 2d 631, 635 (11th Cir 1992)(witness's statement to police used against the 
subject of that statement when witness disappeared); United 
States v Donlon, 909 F 2d 650, 654 (1st Cir 1990) (witness=s 
grand jury testimony admitted against the subject of the grand 
jury proceeding); United States v Bachsian, 4 F 3d 796, 798-
799 (9th Cir 1993) (ocean bills of lading, packing lists and 
invoices admitted in prosecution for possession of stolen 
goods).  

 
11. United States v Iaconetti, 406 F Supp 554, 559 (ED NY 1976). 

12. Weinstein, &803(24)[01], pp. 803-438 - 803-439. 

13. United States v Vretta, 790 F2d 651, 659 (7th Cir 1986)  ("Given that the movant made no showing that reasonable 
efforts could not have produced the writers of these letters, we hold that the district judge abused his discretion in admitting 
Defendant=s Exhibit 14 under Rule 803(24)"); United States v Scrima, 819 F 2d 996, 1001 (11th Cir 1987). 

14. MRE 102 states: 
 

These rules are intended to secure fairness in administration, elimina-tion of unjustifiable ex-
pense and delay, and promotion of growth and development of the law of evidence to the end 
that truth may be ascertained and proceedings justly determined. 

15. See, e.g., United States v Oates, 560 F 2d 45, 72 n 30 (2nd Cir 1977)("There is absolutely no doubt that Congress 
intended that the requirement of advance notice be strictly enforced."); United States v Mandel, 591 F 2d 1347, 1369 (4th Cir 
1979). 

16. Furtado v Bishop, 604 F 2d 80, 92 (1st Cir 1979). 

17. See, e.g., United States v Benavente Gomez, 921 F 2d 378, 384 (1st Cir 1990); Raley v Parke, 945 F 2d 137, 142 n4 
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(6th Cir 1991), rev'd on other grounds 506 US 20 (1992). 

18. United States v Pelullo, 964 F 2d 193, 202 (3rd Cir 1992); United States v Furst, 886 F 2d 558, 571 (3rd Cir 1989). 

19. Piva v Xerox Corp, 654 F 2d 591, 595 (9th Cir 1981)("Rule 803(24) requires the proponent to notify the adverse party 
of his or her intention to offer the evidence under the rule ..."); United States v Tafollo-Cardenas, 897 F 2d 976, 980 (9th Cir 
1990). 

20. S. Rep. No. 1277, 93rd Cong., 2nd Sess., reprinted in [1974] US Code Cong & Ad News 7051, 7066. 

21. Advisory Committee on the Rules of Evidence,  Note to Rule 803(24). 

22. See, e.g., United States v Heyward, 729 F2d 297, 299 (4th Cir 1984);  United States v Love, 592 F2d 1022, 1026 
(8th Cir 1979). 

23. Graham, supra, ∋6775, p. 736; Securities and Exchange Commission v First City Financial Corp, 890 F 2d 1215, 
1225 (DC Cir 1989). 

24. See, e.g., United States v Vigoa, 656 F Supp 1499, 1504 (D NJ 1987); United States v Metz, 608 F2d 147, 157 (5th 
Cir 1979).  

25. United States v Clarke, 2 F 3d 81, 84 (4th Cir 1993);  United States v Fernandez, 892 F 2d 976, 981 (11th Cir 1989); 
 In re Japanese Electronic Products Antitrust Litigation, 723 F 
2d 238, 302 (3rd Cir 1983), reversed on other grounds, sub 
nom Matsushista Electronic Industries Ltd v Zenith Radio 
Corp, 475 US 574 (1986). 

26. Weinstein, supra, at pp. 803-435 - 803-437. 

27. See, e.g., Idaho v Wright, supra; Doe v United States, 976 F 2d 1071, 1075 (7th Cir 1992).  

28. Furtado v Bishop, supra, at 93 ("Where there is no constitutional right of confrontation implicated by the rule, we 
think slightly freer play can be given to the discretion of the 
trial judge in admitting evidence under it."). 

29. Cf Ark-Mo Farms, Inc v United States, 530 F 2d 1384, 1386-87 (Ct Cl 1976).# 


