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litigator from Houston, Texas, is the “go-to” litigation 
counsel for such companies as Exxon Mobil, 
PetSmart, and Group1 Automotive. Please join us for 
a cocktail reception on Friday, July 27 on the porch of 
the Grand Hotel, with the formal educational  
program being held on Saturday, July 28. The  
program will include discussions regarding pretrial 
procedures, motions in limine, voir dire, opening 
statements, direct and cross examination,  
demonstrative evidence, and closing arguments.

The Litigation Section, in partnership with ICLE, is in 
the planning stages of our first annual Litigation 
Technology Seminar. The subject matter will be the 
use of technology in the courtroom, and the speaker 
will be attorney Paul J. Unger of Columbus, Ohio, 
the founding member of HMU Consulting, Inc. As 
the digital age forces changes to many  
aspects of a litigation practice, the ability of a trial 
lawyer to use technology effectively in the  
courtroom is of paramount importance.

In addition to planning and underwriting substan-
tive programing and continuing legal education, 
the Litigation Section is actively engaged in public 
service efforts that advance the profession and help 
those in need to obtain legal representation.  
During 2012, the Litigation Section will provide  
financial assistance to a couple of noteworthy  
programs. The Section is a proud sponsor of the 
Michigan Center for Civic Education and its  
Michigan High School Mock Trial Tournament. This 
tournament is designed to reenact what takes place 
during a trial, and it exposes high school students to 

Letter from the Chair

by: David W. Centner

One of the challenges that bar sections, law groups, 
and bar associations have is to provide value and  
remain relevant in today’s rapidly changing world. 
The Litigation Section, like other sections, endeavors 
to add value by offering timely substantive  
programs, networking events, volunteer opportuni-
ties, and other activities that advance the interests 
of the members of the Litigation Section and the 
State Bar of Michigan.

As we are each bombarded with mass mailings, 
emails, news feeds, and massive amounts of data 
on a daily basis, a primary challenge is to communi-
cate with our members in an efficient way. In Febru-
ary 2012, the Litigation Section took a major step 
forward in creating a new platform to communicate 
with its membership through social media. The  
Litigation Section is now on LinkedIn! The Litigation 
Section’s LinkedIn group can be found by searching 
within LinkedIn for “State Bar of Michigan –  
Litigation Section.” The group is not open to the  
general public. All members of the Litigation Section 
have been pre-approved for membership, and other 
members of the State Bar of Michigan may join with 
permission. Our goal is to have little or no advertis-
ing, and to limit announcements and discussion  
topics to issues of interest to the practice of civil and 
criminal litigation in Michigan.

The 2012 Litigation Section Summer Conference will 
be held July 27 and 28, 2012 at the Grand Hotel on 
Mackinac Island. The program, Trials: Tips, Tactics 
and Practical Tales by Michael P. Cash will take your 
trial skills to the next level. Mr. Cash, an experienced 
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our legal system. In addition, like in past years, the 
Litigation Section will make a lead donation to the 
State Bar Foundation/Access to Justice program. 
Our donation will be used to support nonprofit  
programs throughout Michigan that provide civil 
legal services to low-income families facing  
immediate legal issues.

Finally, the Litigation Section is regularly requested 

by the State Bar of Michigan, the Board of  
Commissioners, and the Michigan Supreme Court, 
to comment on proposed court rules, changes to 
the Michigan Rules of Professional Conduct, and 
pending legislation of interest to Michigan  
litigators. The Litigation Section’s opinion, and 
hence your opinion, is wanted and needed. The  
contact information for the Litigation Section  
Council appears at the end of this journal, and we 
welcome your comments and participation.
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House Bill 5427 Proposes 
Exemption Reform

by: Thomas R. Morris*

The Bankruptcy Appellate Panel (BAP) for the Sixth 
Circuit, in In re Schafer,1 ruled in February 2011 that 
Michigan’s bankruptcy-specific property exemp-
tions2 are unconstitutional. The basis for the ruling 
is that the bankruptcy-specific exemptions enacted 
by the Michigan legislature in 2004 violate the  
“uniformity” requirement of the bankruptcy clause 
of Article 1 of the United States Constitution.3 

This has caused the bankruptcy-specific exemptions 
to be unreliable for bankruptcy debtors and the  
attorneys who advise them. But there is still no  
controlling precedent on the issue. The ruling by the 
BAP is binding only in the specific case, and the 
bankruptcy judges of the Western District are  
divided on the question.4 None of the bankruptcy 
judges of the Eastern District has issued a  
published opinion on the constitutional issue,  
although Judge McIvor, one of six bankruptcy judg-
es for the Eastern District, was a member of the 
panel of the BAP in Schafer. Chief Judge Shefferly, 
in an oral ruling, followed Schafer.5 Schafer is now 
on appeal to the Sixth Circuit Court of Appeals.6  
A ruling from the court of appeals would be binding 
on all Michigan bankruptcy courts. That would  
settle the constitutional issue unless and until the 
question is ruled upon by the Supreme Court. 

A ruling from the court of appeals reversing the 
BAP and upholding the statute against the  
constitutional challenge would not completely clear 
the issue of the validity of the bankruptcy-specific 
exemptions. Judge Rhodes recently avoided the 
constitutional issue but nevertheless held the  
bankruptcy-specific exemptions to be “ineffective” 
on a statutory basis.7 Until both the constitutional 
and statutory challenges to the bankruptcy-specific 
exemptions are resolved, any debtor selecting those 
exemptions must be prepared for a challenge by 
the trustee.

A subcommittee of the Debtor-Creditor Rights  
Committee of the Business Law Section of the State 
Bar is working on a legislative solution to both the 
statutory and constitutional issues. The subcommit-
tee’s project is referred to as the Michigan Exemp-
tion Initiative (“Initiative”). The Initiative drafted 
proposed legislation to re-unify and modernize 
Michigan’s exemption statutes. The provisions  
enacted in the bankruptcy-specific statute would be 
made generally applicable. New provisions cover-
ing health and education savings accounts would 
be added. Other improvements and corrections to 
the statute would be made. A bill adopting this  
proposal was introduced in the Michigan House of 
Representatives in February, 2012 and referred to 
the House Judiciary Committee.8 

The Initiative continues the work of the Advisory 
Committee to the Civil Law and Judiciary Subcom-
mittee of the House Civil and Judiciary Committee,9 
which was formed in 2001 at the request of the 
House subcommittee for the purpose of reporting 
on and recommending changes to Michigan’s ex-
emption laws. At that time, the exemption laws had 
been for the most part unchanged since 1963.10 
The exceptions were the addition in 1984 of an  
exemption of “an IRA” and in 1989 of certain other 
retirement plans. Many non-IRA retirement plans, 
however, are protected by federal law.11 And the  
exemption of “an IRA” has been held to exclude an 
exemption of more than one IRA.12 Therefore, the 
one effective addition since 1963 to Michigan’s  
exemptions was itself in need of revision.

The enactment in 2005 of the bankruptcy-specific 
exemptions was a diversion from the path intended 
by the advisory committee. The recommendation 
had been to make changes to the “general”  
exemption statute, MCL 600.6023. The legislature 
did not alter that statute and instead channeled the 
recommended changes into the new “bankruptcy-
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specific” exemption statute. Because Michigan 
bankruptcy debtors can select either the “state” or 
the “federal” exemptions,13 and because most14 
debtors (especially those with no more than $21,625 
in home equity) select the federal exemptions, the 
adoption of the bankruptcy-specific exemptions had 
only a marginal impact on bankruptcy practice in 
Michigan. Because the existing statute, which  
became the “general” or “non-bankruptcy” exemp-
tions, remained unchanged, debt collection outside 
of bankruptcy was unaffected, except to the extent 
that the enhanced state bankruptcy exemptions 
may have increased filing rates.15 The most signifi-
cant change incorporated into the bankruptcy- 
specific exemptions was to increase the homestead 
exemption about ten-fold. The allowance for IRAs 
was also broadened to “all IRAs.” The allowance for 
a motor vehicle was increased. Professionally- 
prescribed health aids and a computer were added.

Opposition to updating of the general exemption 
statute by the Michigan Creditors Bar Association 
and the Michigan Court Officer, Deputy Sheriff & 
Process Servers Association resulted in the  
compromise by the legislature. That compromise 
was to limit the application of the modernized  
exemptions to bankruptcy cases by creating the 
bankruptcy-specific statute. The opponents of the 
reform were willing to accept the compromise  
because the increases in exemptions would not  
apply to judgment debtors outside of bankruptcy 
and therefore would have less effect upon their 
members and the creditors they serve.

Even with the bankruptcy-specific statute having 
been defeated in a constitutional challenge, the 
same groups oppose legislative reform of the  
exemptions. Debts, they argue, should be enforced, 
and an increase in exemptions would be contrary to 
that policy.

There are several arguments that realistic exemp-
tions are necessary and beneficial. From a utilitari-
an viewpoint, the small benefit to a creditor of the 
seizure from a debtor of, for example, clothing or 
other relatively unmarketable property necessary 
for the debtor (and his or her dependents) to be 
functional and productive is outweighed by the  

detriment to the debtor. Similarly, from a societal 
standpoint, for a debtor to be rendered destitute by 
a judgment may place a burden on the state when 
it is then called upon to support the debtor.  
Fairness, a vague but fundamental element in the 
maintenance of a legal system, requires some level 
of exemptions. These arguments are not new.  
Michigan has had exemptions since its time as a 
territory, and exemptions have been mandated by 
the State Constitution since 1850.16  

The 1963 State Constitution sets a minimum home-
stead exemption of $3,500 and a minimum person-
al-property exemption of $750.17 Thus, it is beyond 
debate at a legislative level whether some level of 
exemptions is appropriate. The question, with  
respect to the homestead in particular, is whether 
the constitutional minimum is still sufficient. The 
current non-bankruptcy homestead is set at that 
minimum. The (invalidated) bankruptcy-specific 
homestead exemption is approximately $35,000.18 

Homestead exemptions in other states range from 
none to unlimited values. The median amount is  
approximately $50,000.19 Other important exemp-
tions, such as household goods, a motor vehicle, 
and clothing, vary from state to state, but at $1,000 
for a motor vehicle (and only if used in the debtor’s 
trade) and $1,000 for household goods,20 Michi-
gan’s non-bankruptcy exemptions are lower than 
many other states. Adjusted for inflation the home-
stead exemption is lower than at any time since 
statehood.21 Other states have adopted exemptions 
for recent financial innovations such as health  
savings accounts and education savings accounts.22  
Michigan should consider whether to follow suit.

The opponents of exemption reform argue that  
because personal bankruptcy has become an  
accessible remedy for individual debtors, exemp-
tions outside of bankruptcy are no longer impor-
tant. When Michigan’s first exemption laws were 
enacted before statehood in 1837, and when  
exemptions first became a subject of the state  
constitution, in 1850, personal bankruptcy relief 
was not available. The number of personal  
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This article is an updated version of an article which was published as “The Michigan Exemption  
Initiative”, 31-2 Mich Bus L J 14 (summer 2011). 

The opinions in this article are those of the author and do not necessarily reflect the position of The 
State Bar of Michigan Business Law Section or any other organization of which he may be a member.

*Thomas R. Morris is a member of the Farmington Hills firm of Silverman & Morris, PLLC. His firm concen-
trates its practice in the areas of bankruptcy, commercial litigation, and similar matters, and represents 
both debtors and creditors, as well as landlords, financial institutions, and ordinary businesses. Mr. Morris 
is a member of the Council of the Business Law Section and the Debtor/Creditor Rights Committee.

bankruptcies has risen greatly in recent decades.23  
The federal exemptions, which most debtors find 
advantageous, are available to Michigan residents.24  
Therefore, it can be argued, bankruptcy now pro-
vides more refuge than was historically the case.

Bankruptcy, however, is not available to all debtors. 
A debtor who has received a discharge in bankrupt-
cy is barred from receiving another discharge for 
up to eight years.25 Nor is bankruptcy always a  
fitting remedy for a debtor. For a debtor with  
relatively few creditors, an out-of-court workout 
may be an option. The enactment of state exemp-
tions at a level closer to those allowed by the  
federal bankruptcy exemptions would afford some 
debtors a better opportunity to restructure their  
finances without resorting to personal bankruptcy. 
And a law that favors bankruptcy filers is inconsis-
tent with other pronouncements of state policy.  
According to the state of Michigan’s student loan 
Web site: “Bankruptcy should be the absolute last 
resort for any borrower.…Borrowers are  
encouraged to try to resolve all credit issues  
outside of bankruptcy.”26 

Reasonable exemption laws are a factor in attract-
ing entrepreneurs and in encouraging business  
formation. According to a study published by the 
National Bureau of Economic Research, states with 
high homestead exemptions have about one-third 
more entrepreneurs than states with low home-
stead exemptions.27 The counter-argument is that a 
system that is more favorable to debtors is less  
favorable to creditors, who as a result may be less 
willing to extend credit. But credit appears to have 
been available in adequate quantities in high- 
exemption states such as Florida and Nevada, for 
example, to fuel a construction boom and  
subsequent bust. The legal certainty and simplicity 
which would result from the enactment of the bill 
would be a benefit on its own. 

In the event that the court of appeals reverses the 
BAP and upholds the bankruptcy-exemption stat-
ute, the constitutional crisis will be averted. But the 
question will remain whether the bankruptcy- 
specific exemption scheme is statutorily effective. 
Moreover, whether Michigan’s exemption laws are 
due for an update is a separate issue. The Michigan 
Exemption Initiative is continuing work on the proj-
ect with the goal of assisting the legislature in re-
pairing and reevaluting Michigan’s exemption laws.
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ENDNOTES

1.  Richardson v Schafer (In re Schafer) and Tibble v 
Jones (In re Jones), Nos 10-8030 and 10-8031, 2011 
Bankr LEXIS 564 (6th Cir BAP Feb 17, 2011). 

2.  MCL 600.5451 

3.  Art. 1, §8, Cl. 4 provides Congress with the authority 
to establish “uniform Laws . . . on the subject of  
Bankruptcies throughout the United States.”

4.  Judge Dales rendered the opinions in Schafer and 
Jones upholding MCL 600.5451. Judges Gregg  
(in In re Pontius, 421 BR 814 (Bankr WD Mich 2009)) 
and Hughes (In re Wallace, 347 BR 626 (Bankr WD 
Mich 2006)) have both ruled the statute to be  
unconstitutional. 

5.  In re Gross, 12-41617 (Bankr. E.D. Mich, March 16, 
2012) (unpublished ruling).

6.  State of Michigan v Schafer et al., Nos 11-1340 and 
11-1387. Oral arguments are scheduled for June 1, 
2012. In re Jones, the companion case to Schafer, 
was settled and is no longer on appeal.

7.  In re Reinhart, 460 BR 466 (Bankr ED Mich 2011).  
Under 11 USC 522(b)(3)(A), a debtor can elect to  
exempt “property that is exempt under . . . State or 
local law that is applicable on the date of the filing of 
the petition . . ..” The court reasoned that MCL 
600.5451, being ineffective prior to the filing of the 
petition, does not meet that definition.

8.   2012 HB 5427.

9.  Steven L. Rayman, chair; Thomas B. Radom, vice 
chair; Judy B. Calton, reporter

10.  And the 1963 exemptions are little changed since 
1846. See Morris, The History and Future of  
Michigan Debtor Exemptions, 30 Mich Bus L J 57 
(summer 2010).

11.  ERISA, 29 USC 1056(d)(1); Patterson v Shumate, 504 
US 753 (1992).

12.  In re Katranji, 93-CV-75304-DT (ED Mich 1994)  
(unpublished ruling); In re Spradlin, 231 BR 254 
(Bankr ED Mich 1999).

 As for a debtor not in bankruptcy, there may be no 
exemption for an IRA. In Lampkins v. Golden, 2002 
WL 74449 (6th Cir. 2002) (unpublished) the court of 
appeals held Michigan’s exemption of an IRA under 
600.6023 to be preempted by ERISA and therefore 
invalid. The Michigan Court of Appeals, in another  
unpublished opinion, followed Lampkins. Vinyl Tech 
Window Systems v. Valley Lawn Maintenance Co, 
2011 WL 5299472 (Mich. App. 2011). The bill would 
not and could not resolve this preemption issue since 
it is one of federal law. 

 Michigan’s exemption of an IRA or multiple IRAs  
(depending upon whether it is 600.6023 or 600.5451 
which is at issue) has been upheld against the ERISA 

preemption challenge when the exemption is invoked 
in a bankruptcy case. In re Tomlin, 315 B.R. 439 
(Bankr. E.D. Mich. 2004).

13.  See 11 USC 522(b).

14.  Statistical substantiation was not found, but the  
prevalence of the federal exemptions has been  
observed by the author and by practitioners who 
were consulted.

15.  Several published statistical studies address the  
relationship between the levels of exemptions and  
filing rates, but the author is not aware of any such 
study which addresses the effect of the Michigan 
bankruptcy-specific exemptions.

16.  Const. 1850, Art. 16. See also Morris, The History 
and Future of Michigan Debtor Exemptions, supra.

17.  Const. 1963, Art. X, §3.

18.  MCL 600.5451(1)( n) provides an inflation-indexed 
homestead exemption of $30,000. The amount is 
$45,000 for a debtor who is disabled or over 65 or 
who has a dependent who is disabled or over 65.  
The inflation-adjusted figures published on  
Apr i l  15,  2011 are $35,300 and $52,925.  
See http://www.michigan.gov/documents/Bankrupt-
cyExemptions2005_141050_7.pdf.

19.  See West Bankruptcy Exemption Manual for the 
amounts allowed in individual states.

20.  MCL 600.6023(1)(b).

21.  For example, the $1,500 statutory homestead exemp-
tion in 1915 was calculated to be equivalent to $27,252 
in 2003. Report of the Advisory Committee to the Civil 
Law and Judiciary Subcommittee of the House Civil 
and Judiciary Committee, August 11, 2003.

22.  See, e.g., Rosen, B., State Creditor Protections for 529 
Plans, Corporation for Enterprise Development 
(April, 2007), available at cfed.org.

23.  In 2010, the number of bankruptcy cases filed, most 
of which were for individuals, was over 50,000 in the 
Eastern District and over 16,000 in the Western  
District. Those figures are below 2005 figures, when 
filings increased due to debtors desiring to file before 
the 2005 amendments to the Bankruptcy Code  
took effect.

24. Michigan is one of 15 states in which the federal  
exemptions are allowed.

25. 11 USC 727(a)(8) requires eight years between the 
filing dates of cases filed under chapter 7.

26. http://www.michigan.gov/mistudentaid / 0,1607,7-128-
38170_38184-129878--,00.html22. (accessed May 1, 2011)

27.  Fan, W. and White, M., Personal Bankruptcy and the 
Level of Entrepreneurial Activity (NBER Working  
Paper No. 9340).
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Motor Vehicle Accident Cases 
Involving Municipalities

Claims against municipalities for accidents involv-
ing motor vehicles owned by them raise unique 
challenges for the Plaintiff, as compared to typical 
third-party auto accident claims. The standard for 
liability is different for the municipality and the  
driver, as are the available damages.

The Governmental Tort Liability Immunity Act 
(GTLA), MCL 691.1401 et seq., provides “broad  
immunity from tort liability to governmental agen-
cies whenever they are engaged in the exercise of a 
governmental function.” [Ross v. Consumers Power 
Co. (On Rehearing), 420 Mich 567, 595 (1984); see 
MCL 691.1407(1)]. As a result of the passage of that 
act, there are no longer any common law tort claims 
which may be brought against municipalities when 
they are performing a governmental function.  
Pohutski v. City of Allen Park, 465 Mich 675 (2002). 
The only governmental activities for which a  
municipality may be sued are provided for  
statutorily as exceptions in the GTLA.

The purpose of governmental immunity is worth  
noting since it may come into play even in the  
discovery phase of a lawsuit. In Walsh v. Taylor,  
263 Mich App 618 (2004), the Court stated:

It is important to note that the purpose of  
governmental immunity is to protect the  
governmental body, not only from liability, 
but from the trial itself. See Mitchell v.  
Forsyth, 472 US 511; 105 S Ct 2806; 86 L Ed 
2d 411 (1985). Walsh, p. 624. 

In Costa v. Community Medical Services, 475 Mich 
403 (2006), the Court discussed the purpose of the 
doctrine of governmental immunity in considering 

whether a government defendant (public  
tortfeasor) could be required to take procedural 
steps that would ordinarily be required of a private 
tortfeasor. The Court stated at p. 410:

We have also observed that a “central  
purpose” of governmental immunity is “to pre-
vent a drain on the state’s financial resources, 
by avoiding even the expense of having to  
contest on the merits any claim barred by  
governmental immunity.” Mack v. Detroit, 467 
Mich 186, 203 n 18; 649 NW2d 47 (2002).

We believe that the expense and burden of 
obtaining an expert to prepare an affidavit of 
meritorious defense falls squarely within this 
purpose. It would be incongruous to conclude 
that the failure to comply with a pleading  
requirement of this nature would subject a 
defendant to tort liability, where such a  
defendant is already immune from tort  
liability by virtue of his or her status as a  
governmental employee. Allowing govern-
mental employee defendants to raise an  
immunity defense while simultaneously  
requiring that they disrupt their duties and 
expend time and taxpayer resources to pre-
pare an unnecessary affidavit of meritorious 
defense, would render illusory the immunity 
afforded by the GTLA. (Footnote omitted.)

Motor vehicle accidents are one of the areas 
where an exception to governmental immu-
nity applies. MCL 691.1405 provides that:

“Governmental agencies shall be liable for 
bodily injury and property damage resulting 

by: Bernard Schaefer*
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from the negligent operation by any officer, 
agent, or employee of the governmental  
agency, of a motor vehicle of which the  
governmental agency is owner . . . .”

The limited scope of the exception may restrict the 
issues subject to discovery and trial, and may be 
raised with a trial court to avoid discovery concern-
ing conduct which is not actionable. The Court in 
Walsh also noted:

. . . (W)e believe that whenever a plaintiff  
alleges facts in avoidance of immunity, or 
when a defendant claims that immunity  
applies, the trial court should be obligated to 
evaluate the specific conduct alleged to  
determine whether a valid exception exists. 
(Walsh, p. 624).

The Michigan Supreme Court has issued several  
decisions construing the terms used in the motor  
vehicle exception to governmental immunity.  
In construing these terms, the Supreme Court has 
been guided by the principle that exceptions to  
governmental immunity must be narrowly con-
strued. Nawrocki v. Macomb County Rd. Comm’n., 
463 Mich 143, 158, 615 NW 2d 702 (2000). The 
statute provides that a municipality is liable for 
damages “resulting from the negligent operation 
by” an employee, of a motor vehicle.

A municipality is only liable if bodily injury or  
property damage resulted from the negligent oper-
ation of a motor vehicle by an officer, agent, or  
employee. To define the term “resulted from”, as 
with other terms found in MCL 691.1405, the Mich-
igan Supreme Court looked to a dictionary defini-
tion to conclude that the term resulting from, as 
used in MCL 691.1405, means the consequence of 
a particular action, operation or course occurring 
from the operation of the vehicle itself. Robinson v. 
City of Detroit, 462 Mich. 439, 456-457 (2000).

The statute does not define the word operation, so 
the Courts have had to define the term, in order to 
discern what falls within the scope of the statutory 

exception. This was done in Chandler v. Muskegon 
Co., 467 Mich 315 (2002), where the court held:

As might be expected, in undertaking to give 
meaning to words this Court has often  
consulted dictionaries. Horace v. City of  
Pontiac, 456 Mich 744, 756; 575 NW2d 762 
(1998). The Random House Webster’s  
College Dictionary (1997) defines “opera-
tion” as “an act or instance, process, or  
manner of functioning or operating.” We  
conclude, in accordance with this definition 
and in accordance with the narrow construc-
tion given to the exceptions to governmental 
immunity, that the language “operation of a 
motor vehicle” means that the motor vehicle 
is being operated as a motor vehicle.

Accordingly, aware that we are considering 
the dictionary definition of the word  
“operation,” as well as construing a govern-
mental immunity statute, which we must  
construe narrowly, we conclude that the  
“operation of a motor vehicle” encompasses 
activities that are directly associated with the 
driving of a motor vehicle.

In light of this, we reject the Court of Appeals 
and the dissent’s approach because their  
construction of “operation” would construe 
the term so broadly that it could apply to virtu-
ally any situation imaginable in which a motor  
vehicle is involved regardless of the nature of 
its involvement. Therefore, we reject this  
construction as inconsistent with the principles 
of interpretation stated above. (Chandler, pp. 
320-321, with footnotes omitted.)

Since the issues in an accident case involving a  
motor vehicle owned by a municipality revolve 
around whether the operation of the vehicle, at the 
time of the accident, was performed in a negligent 
manner, the only acts which may be examined are 
the “action, operation or course” pursued by the 
driver at the time of the accident. Accordingly,  
anything outside the scope of that inquiry, with  
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regard to the actions of the driver and/or  
municipality, both before and after the accident, is 
barred by the doctrine of governmental immunity.

In Robinson, it was determined that the term  
“operation” as used in MCL 691.1405 does not  
encompass a governmental employee’s decision to 
drive a motor vehicle. In that case, the Supreme 
Court held that a police officer’s mere decision  
to pursue a fleeing vehicle did not constitute  
operation of a motor vehicle.

Thus, by extension, any and all decisions made by 
the other employees of the municipality and the  
institution itself, that led to the decision to assign a 
particular employee to drive a motor vehicle, do not 
constitute “negligent operation of a motor vehicle” 
and are matters which a Court, and certainly a jury, 
should not be concerned. This would include claims  
related to any alleged lack of training, supervision, or 
negligent entrustment. The Court in Tate v. City of 
Grand Rapids, 256 Mich App 656 (2003) held that:

The GTLA unambiguously grants immunity 
from all tort liability, i.e., all civil wrongs for 
which legal responsibility is recognized,  
regardless of how the legal responsibility is 
determined, except as otherwise provided in 
the GTLA.

Therefore in a motor vehicle accident case, there 
can be no inquiry into any other theory of municipal  
liability, such as negligent supervision, training or  
entrustment, since that is not permitted by Sec. 7 of 
the governmental immunity act, MCL 691.1407.  
Absent a statutory exception to immunity, a  
municipality is immune from any and all liability for 
independent claims of negligence or any other tort 
brought under state law.

The damages available for recovery in a motor  
vehicle exception case only include “bodily injury 
and property damage,” which does not include loss 
of society and companionship. In Wesche v  
Mecosta County Rd. Comm’n, 480 Mich 75 (2008), 

the Supreme Court held that, MCL 600.1405, does 
not authorize a claim for loss of consortium against 
a governmental agency, because a loss of consor-
tium is not a “bodily injury” under the Statute.  
(Wesche pp. 85-87). The Court indicated that a 
claim for loss of consortium is simply one for loss of 
society and because loss of consortium is not a 
“bodily injury” under MCL 600.1405, it cannot be 
claimed in a motor vehicle exception case. The 
Court also held that the Wrongful-Death Act does 
not expand immunity in motor vehicle exception 
cases to include such claims. (Wesche pp. 87-92). 

The GTLA also provides governmental employees 
with limited immunity from tort liability. MCL 
691.1407(2) states:

 (2) Except as otherwise provided in this  
section, and without regard to the  
discretionary or ministerial nature of 
the conduct in question, each officer 
and employee of a governmental  
agency, each volunteer acting on be-
half of a governmental agency, and 
each member of a board, council, 
commission, or statutorily created 
task force of a governmental agency 
is immune from tort liability for an  
injury to a person or damage to  
property caused by the officer,  
employee, or member while in the 
course of employment or service or 
caused by the volunteer while acting 
on behalf of a governmental agency if 
all of the following are met:

(a) The officer, employee, member, or 
volunteer is acting or reasonably  
believes he or she is acting within 
the scope of his or her authority.

(b) The governmental agency is en-
gaged in the exercise or discharge 
of a governmental function.
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(c) The officer’s, employee’s, member’s, 
or volunteer’s conduct does not 
amount to gross negligence that is 
the proximate cause of the injury or 
damage.

In most situations, there is not much dispute that 
the employee is acting within the scope of their  
authority and the governmental agency is engaged 
in the exercise or discharge of a governmental  
function. It is subparagraph (c), which establishes 
the standard for employee behavior that is most  
often in dispute during litigation where the driver of 
a motor vehicle owned by a municipality is also 
named as a Defendant.

Gross negligence, as defined under the Governmen-
tal Tort Liability Act (GTLA), is “conduct so reckless as 
to demonstrate a substantial lack of concern for 
whether an injury results.” MCL 691.1407(7)(a). 

Curiously, the word reckless as used in the GTLA 
has not yet been defined by the Michigan courts. It 
was discussed in Tarlea v Crabtree, 263 Mich App 
80, 90 (2004), where the Court of Appeals held:

Gross negligence is defined as “conduct so 
reckless as to demonstrate a substantial lack 
of concern for whether an injury results.” Id. 
Simply alleging that an actor could have done 
more is insufficient under Michigan law,  
because, with the benefit of hindsight, a claim 
can always be made that extra precautions 
could have influenced the result. However,  
saying that a defendant could have taken  
additional precautions is insufficient to find  
ordinary negligence, much less recklessness. 
Even the most exacting standard of conduct, 
the negligence standard, does not require 
one to exhaust every conceivable precaution 
to be considered not negligent. 

The much less demanding standard of  
care-gross negligence-suggests, instead,  
almost a willful disregard of precautions or 
measures to attend to safety and a singular 
disregard for substantial risks. It is as though, 

if an objective observer watched the actor, he 
could conclude, reasonably, that the actor 
simply did not care about the safety or  
welfare of those in his charge.

In Jennings v. Southwood, 224 Mich App 21-22 
(1997), the Court of Appeals had criticized the trial 
court’s use of a definition that, “The term reckless 
means being aware of, and consciously disregard-
ing, a substantial and unjustifiable risk of serious 
harm”. The Court of Appeals expressed concern 
that, “The definition of gross negligence does not 
require proof of the mental state of the actors.” 
(Jennings p. 24). However, in Jennings v.  
Southwood, 457 Mich 884 (1998), the Michigan  
Supreme Court vacated that portion of the Court of 
Appeals judgment, because there was no objection 
to the definition and the plaintiff did not raise a 
claim of error based on it. 

For what it is worth, Websters Third New Internation-
a l  Dict ionar y def ines reck less ,  in  par t ,  as  
“lacking in caution: deliberately courting danger”. 
Municipal attorneys may contend that an employee 
must have been aware of a risk of harm and  
disregarded it, in order for an act to be considered 
as possible gross negligence. 

There are some cases which were decided under 
the old Motor Vehicle Guest Statute, including Boos 
v Sauer, 266 Mich 230 (1934) which support the  
position that gross negligence requires willful  
misconduct and a person can’t willfully commit mis-
conduct if they aren’t even aware that their act  
contains a risk of harm. 

In Boos, the issue concerned whether falling asleep 
while driving was gross negligence. There the Court 
pointed out that it wasn’t gross negligence, unless 
there was some prior warning of the likelihood of 
sleep, that continuing to drive constitutes reckless 
disregard of the consequences. In other words the 
driver must have an appreciation of the danger of 
falling asleep or circumstances which would cause 
a reasonably prudent person to appreciate it and 
proceed in defiance of the results. 
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However it is not suggested that gross negligence 
under the GTLA requires “wanton and willful  
misconduct” which is a tort for which the mens rea 
is greater than the reckless “substantial lack of  
concern” that is sufficient for gross negligence.  
Jamieson v LMAS Health Dep’t, 198 Mich App 103, 
114 (1993)

Not only does the GTLA establish a tougher negli-
gence standard for holding an employee liable, the 
level of causation which must be demonstrated is 
also more difficult to achieve. In a typical third- 
party auto accident claim, the plaintiff only has to 
demonstrate that the defendant’s negligence was a 
proximate cause of the occurrence. The Michigan 
Supreme Court has determined that municipal  
employees are not liable for alleged gross negli-
gence, unless they are found to be the proximate 
cause of the accident. In Robinson v. City of Detroit, 
462 Mich 439, 445-446 (2000), the Court held: 

Third, we conclude the individual police  
officers are immune from liability because 
their actions were not “the proximate cause” 
of the plaintiffs’ injuries. Thus, we overrule 
Dedes v. Asch, 446 Mich 99; 521 NW2d 488 
(1994), and hold that the phrase “the  
proximate cause” as used in the employee 
provision of the governmental immunity act, 

MCL 691.1407(2); MSA 3.996(107)(2), means 
the one most immediate, efficient, and direct 
cause preceding an injury, not “a proximate 
cause.” Because the conduct of the individual 
police officers in these cases were not “the 
proximate cause,” i.e., the one most immedi-
ate, efficient, and direct cause, of the  
passengers’ injuries, the officers are entitled 
to governmental immunity.

In the event that a plaintiff is able to establish  
liability on the part of a municipal employee in a 
motor vehicle accident case, the damages which 
are recoverable will be those usually available in a 
third-party accident claim. That is because MCL 
691.1407(2) does not contain the limitation on dam-
ages found in MCL 691.1405.

In summary, a municipality is liable for the mere 
negligence of its employees in their operation of 
motor vehicles, but the damages are limited to 
bodily injury and property damage. Individual  
municipal employees are not liable unless their  
behavior is grossly negligent and that negligence is 
the proximate cause of the accident, but if they are 
found liable, then they are responsible for those 
damages which are ordinarily available to a  
plaintiff in a third-party auto accident case. 

*Bernard Schaefer is an experienced municipal attorney now in private practice, after retiring as an  
Assistant City Attorney for the City of Grand Rapids Law Department, where he served for 16 years.  
As a member of the Civil Litigation Division, he handled auto accident and employment discrimination 
cases, civil rights claims against the police department, Michigan Tax Tribunal cases, housing  
receivership actions, drug house padlock/forfeiture cases, collection actions, including bankruptcy 
claims and real estate acquisition. Mr. Schaefer was in private practice for eight years before joining the 
City, handling criminal defense, real estate, bankruptcy, divorce and custody cases, as well as a wide 
variety of other civil matters.
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10 Questions with the Master  
The Irving Younger Collection 

by: David C. Sarnacki*

It cannot be denied, indeed, that there have been 
great lawyers, who were not great orators; as there 
have been great orators, who were not great  
lawyers. But it must be admitted at the same time, 
that, when both characters are united in the same 
person, human genius has approached as near  
perfection, as it may. They are kindred arts, and 
flourish best in the neighborhood of each other.

---- Justice Joseph Story, Story’s Miscellaneous  
Writings 461 (1835)

For a certain generation of attorneys, the 1980s were 
more than Big Hair, Pac-Man, MTV and Madonna.  
There also was Irving Younger. In the words of editor 
Stephen D. Easton, Dean of the University of Wyo-
ming College of Law: “Irving Younger was famous.  
Indeed, he was the closest thing to a rock star our 
profession has ever seen. We lawyers flocked to his 
seminars and watched his videotapes (now DVDs 
and CDs) as avid fans, hungry for the entertaining, 
enlightening wisdom he was sure to dispense.”

Now we can go back to the future. The Irving Young-
er Collection: Wisdom and Wit from the  
Master of Trial Advocacy contains literal transcripts 
from Younger’s classic presentations, each intro-
duced by Easton’s brief commentary. To give you a 
sampling of the treasure trove of advice in this  
631-page instant classic, join me in this faux-inter-
view with the late, great master — Irving Younger.

****

DCS: How does viewpoint affect decision-making 
for the advocate?

IY: Yours truly, ladies and gentlemen, regards him-
self as a trial lawyer and for a trial lawyer, the objec-
tive is the actual trial of the lawsuit . . . . The trial is 
the end and everything else is a means calculated 
to achieve that end or to make the end occur in a 
more efficient and aesthetically satisfactory way.

DCS: What advice do you have for preparing your 
client for a deposition? 

IY: The most important thing to get across to the 
client, at least in my experience, is the following, 
and you don’t have to get it across in these words, 
but this is the substance of it: “It is not your job at 
the deposition to persuade opposing counsel that 
he has no case. Opposing counsel cannot be  
persuaded to go away. . . . Your responsibility is to 
listen to the questions, be sure you’ve heard it, be 
sure you understand it, and when you have heard it 
and understood it, answer it with the truth. And the 
truth in a trial, in a deposition no less than in a 
courtroom, means what you, yourself, know.

DCS: How do you decide whether you want a  
particular juror to be on the jury or not? 

IY: Much more important than having that kind of 
demographic profile of the prospective juror to me 
is getting a sense of the personality, the contour of 
the human being who inhabits that skin. That’s 
what I want to know, because that gives me a sense 
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of how the person will respond to the world that will 
unfold before him in the course of trying this case.  
I want to know something about the real person...  
When we want to know about each other, it’s not 
necessarily this, but along the lines of so what do 
you do for a living? You know, what it’s like? Do you 
like it? You know, are you happy? You know, I mean, 
what’s your life like? Something like that. Talk to me 
and then I will talk to you about something. And 
two minutes a piece, three times around, three 
stretches of two minutes a piece and I may not 
know how many kids you have, but I know what kind 
of person you are. And I certainly know enough 
about you so that I would know whether I want you 
on my jury the next time out.

DCS: Why do we have a rule against hearsay when 
judges seem to admit so much of it into evidence?

IY: Do you know that in the very first draft of the 
proposed Federal Rules of Evidence, that was the 
rule? Hearsay is admissible with an exception, just 
one exception. And the bar went berserk. . . . Well, 
with that kind of outcry, the draftsmen of the  
Federal Rules, being good politicians, immediately 
pulled in their horns and changed it to hearsay is 
not admissible, the orthodox, the classic form, with 
a lot of exceptions. But if 80 percent of the time the 
hearsay is admissible, the lesson is first, to a judge, 
I guess, when in doubt, admit the hearsay. To a  
lawyer, though the evidence is hearsay, don’t be 
afraid to push it.

DCS: Is there a secret to understanding hearsay? 

IY: An out-of-court statement standing alone is not 
hearsay. It becomes hearsay depending upon its 
relevance. See the subtle interplay between  
relevance and hearsay? Relevance simply means 
that evidence is offered to prove something. Here’s 
an out-of-court statement. What is it being offered 
to prove? Until you answer that question, you  
cannot answer the question, “Is it hearsay?” If the 

out-of-court statement is being offered to prove one 
thing in the universe of possible relevances, then it’s 
hearsay. And what is that one thing that it’s being 
offered to prove the truth of what it asserts? If the 
out-of-court statement is being offered for any  
other purpose in the world, it may or may not be 
admissible in evidence depending upon all the rest 
of the law of evidence, but hearsay will not be the 
applicable issue.

DCS: How certain should experts have to be before 
they’re allowed to testify in court? 

IY: If the question is where in the human body do 
you find the appendix, you’re not going to have a 
lawsuit because there’s no doctor in the world that 
will tell you anything but it’s on the lower right side 
of the abdomen. But if the issue is what role does 
the spleen play in the body’s defense mechanism, 
you’re going to have a lawsuit because the doctors 
are not in agreement. As a matter of fact, Nobel 
Prizes in Medicine have been won on both sides of 
that question. . . . That’s the kind of case that goes 
to trial. And that’s why the degree of the expert’s 
conviction will never be 100 percent. I’m sure you’ve 
run into that. No matter how honestly the expert 
believes in his opinion, he’s not going to present it 
as 100 percent.

DCS: What are the benchmarks of an effective  
argument on credibility? 

IY: [T]here are three touchstones that the effective 
jury argument on witness credibility will reflect.  
First, the effective jury argument on witness  
credibility must always be tactful. Here is why I 
think that is so. In my experience, jurors invariably 
want to do the decent thing. . . . Second, you must 
be simple. The kind of lawyer-like argument that got 
you a pat on the back and an A+ from the tax teach-
er in law school will not do. And you can almost let 
your ear be your guide. . . . And, finally, I’ve said it 
before, but I do believe it with all the strength I can 
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command - those jurors cannot be fooled.  
Collectively they remember every word of the trial 
and are smarter than you and me and the judge all 
put together. Don’t ever try to fool them. Respect 
their intelligence and perhaps you have a chance. . . .

DCS: How do you deal with a misbehaving lawyer? 

IY: I really want to conduct myself the way our  
professional cousins across the water in England 
conduct themselves. The barristers just regard it as 
their first obligation to be gentlemen and  
gentlewomen to each other. It’s an obligation that 
takes precedence over the obligation to the client  
or even to the court. You never embarrass your  
colleague, you don’t mislead him, you don’t do  
anything that would cause people to be reluctant to 
have a drink with you at the bar later on in the day. 
And that’s the way I try to conduct myself, which 
means that if the other lawyer misbehaves, most of 
the time I pay no attention to it I just don’t want to 
be sucked into that. I just don’t like it and so I will 
not do it. Let him misbehave all he wants; ultimately 
the jury will realize that he’s misbehaving and they 
will handle him more effectively than I could  
possibly handle him.

DCS: How do you get jurors to trust you? 

IY: [J]uries know that every case that goes to trial is 
a horse race. There’s no such thing as a perfect 
case. Every case has problems; every case has 
weaknesses. And what they want from you is 
straight shooting. Put your cards on the table. Do 
not try to fool them. So you’re going to be clear, 
you’re going to be interesting, and you’re going to 
be trustworthy. And if you manage to be all of those 
three things you will have the results that a good 
trial lawyer has. That is to say, you’re going to win 
more cases than your not so good opponent across 
the way.

DCS: What role does the K.I.S.S. principle play in 
persuasion? 

IY: Given two ways of saying or doing or explaining 
something, one simpler than the other, always  
prefer the simpler. You might put it this way: don’t 
make it more complicated than it has to be. That is 
an axiom of all intellectual work. Philosophers, math-
ematicians, scientists, use it to this very day. The 
simple is more likely than the complex to be true. And 
if truth is itself too complex a measure, then put it 
that the simple is more elegant than the complex.

Irving Younger (Stephen D. Easton ed.), The Irving Younger Collection: Wisdom and Wit from the Master 
of Trial Advocacy (2010, American Bar Association). $79.95.

*David C. Sarnacki practices family law, mediation and collaborative divorce in Grand Rapids,  
Michigan. He is a past Chairperson of three State Bar Sections: Family Law, Litigation and Law Practice  
Management Section. He is listed in Best Lawyers in America.
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Personal Knowledge Under Rules of 
Evidence 602 and 701: 
Laying a Foundation for Lay Witness Testimony

by: Daniel K. Beitz*

After litigating a broad range of cases for 18 years,  
I recently was sworn in as a witness for the first 
time. When preparing to testify, I was frustrated by 
what I could not say because I lacked personal 
knowledge of the facts necessary to support what I 
knew was true. I felt suffocated when trying to fit 
my factual assertions and opinions into the person-
al knowledge requirement of Michigan Rules of  
Evidence 602 and 701.

The adage that we often need reminding more than 
we need learning aptly describes the predicament 
of a litigator who forgets the basics. Like most of 
you, I learned in law school evidence class that  
every lay witness must testify from personal  
knowledge. Establishing that a witness has person-
al knowledge is a fundamental part of laying a 
foundation. Yet, I never imagined in law school 
what it would be like to run the gauntlet of founda-
tional attacks on my unimpeachable star witness, 
particularly when it was me.

This article is a very brief refresher on the practical 
application of the personal knowledge requirement. 
It is not a formal recitation of the application of 
Rules 602 and 701; several exhaustive treatises 
serve this purpose. Instead, I offer a few practical 
suggestions for arguing the personal knowledge  
requirement in the courtroom. In doing so, I assume 
the personal knowledge requirement for factual  
testimony under Rule 602 and the rational basis  
requirement of Rule 701 for lay opinion testimony 
are interrelated. This is because the distinction  
between fact and opinion testimony is often blurry. 
After all, the reason for obtaining the facts from a 
witness is frequently to elicit an opinion that  
supports your case. Even when you are merely  
offering only “the facts” from your witness,  
opposing counsel or the judge may interpret your 
unadorned facts as opinion testimony.

THE RULES
Rule 602 provides that, “A witness may not testify 
to a matter unless evidence is introduced sufficient 
to support a finding that the witness has personal 
knowledge of the matter.”1 After a proper founda-
tion for personal knowledge has been laid under 
Rule 602, Rule 701 permits a lay witness to express 
some opinions and inferences.2 However, these 
opinions and inferences must be rationally based 
on the perception of the witness and must be help-
ful to a clear understanding of the witness’ testi-
mony or the determination of a fact in issue.3  
Federal Rule 602 is identical to the Michigan rule, 
and Federal Rule 701 is substantially the same.4 
Consequently, I have cited federal authority liberally.

The term “personal knowledge” refers to a combi-
nation of perception and memory. The witness must 
have personally experienced what he or she is  
describing. Ordinarily, the testimony must demon-
strate direct firsthand sensory input, usually 
through sights and sounds.5 A witness who intends 
to testify about a conversation must have been in a 
position to hear and have actually heard the  
conversation. A witness describing an event, such 
as an automobile accident, must have actually seen 
the accident. This does not mean that personal 
knowledge cannot be established by inference.  
A reasoning process is usually applied to raw  
sensory data.6 However, any inferences must be 
tethered to perception, what was seen and heard.7 
If the testimony rises to the level of opinion testi-
mony, it must be rationally based on personal  
observation and experience, as required by Federal 
Rule 701.8 In other words, personal knowledge must 
be inferable from the circumstances.9 Rarely is 
there a personal knowledge issue if the witness saw 
and heard the events about which he or she is  
testifying. However, advocates are more litigious 
and judges more skeptical when evidence of  
personal knowledge is circumstantial.
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OPINIONS FROM OBSERVATION 
AND EXPERIENCE

One way to lay a foundation if the witness lacks  
sensory perception is to establish that the opinions 
are rationally based on personal observation and  
experience. For example, government witnesses 
who purchased methamphetamine from a defen-
dant in a drug trafficking trial were permitted to 
testify as to the weights and quantities of metham-
phetamine they purchased when, through their  
experience in law enforcement, they knew that the 
volume sold generally constituted a certain weight 
of the drug in question.10 In another drug trafficking 
case, a police officer was allowed to testify, based 
upon a detailed recitation of his experiences in his 
official capacity, that the location where the  
defendant was arrested was a known drug point.11  

When seeking an opinion from a lay witness based 
on personal experience, keep in mind that lay  
opinions generally are admissible only to help the 
fact finder to understand the proffered facts, not to 
provide specialized explanations or interpretations 
that an untrained layman could not make if perceiv-
ing the same acts or events.12 Thus, you should take 
care not to try to disguise a lay witness as an expert.

PERSONAL KNOWLEDGE 
BASED ON POSITION

Another method for establishing personal  
knowledge absent firsthand experience is to prove 
that the witness was in an official position which 
provided unique knowledge of the asserted facts. 
Public officials and corporate managers are good 
examples of witnesses whose position may provide 
adequate personal knowledge. For instance, in an 
employment discrimination suit, an employer’s  
general counsel and one of its team leaders had 
sufficient personal knowledge to testify in rebuttal 
of the facts asserted by the discharged Plaintiff  
employee because both were in positions to review 
and document the Plaintiff’s conduct.13 Similarly, in 
a prisoner civil rights action, corrections officials 
were permitted to provide factual information 
based upon policies and procedures to which the 
prison adhered.14  

Most judges will scrutinize foundational testimony 
based on the witness’ position and strictly limit  
testimony to facts and opinions to which his or her 

position gives access. These scope restrictions  
usually include limitations of time and proximity. 
For example, nurse anesthetists testifying about a 
hospital’s alleged fraudulent billing practices were 
in a position to know only about billing practices for 
surgical procedures in which they participated; 
they could not testify about the hospital’s billing 
patterns and practices generally.15 A supervisory  
employee who alleged personal knowledge of  
discriminatory policies of her employer gained 
through her supervisory position was allowed to 
testify only to practices she witnessed during the 
short duration of her employment. She was not  
permitted to extrapolate that the company had a 
pervasive discriminatory policy.16  

HISTORICAL INFERENCES
Within the personal knowledge requirements of 
Federal Rules 602 and 701, courts sometimes  
permit lay witnesses to draw inferences from  
exposure to historical facts which make the  
inference reliable. Generally, the witness is being 
asked, after laying a foundation for his or her  
knowledge under Federal Rule 602, to give an  
opinion or draw an inference based upon that 
knowledge. As one commentator put it, “Where a 
witness has the necessary particulars, however, he 
should usually be allowed to add his overall impres-
sion, for doing so brings the particulars into focus 
and adds dimension”17 For example, the personal 
knowledge of a pipeline company’s employee of the 
corporation’s use and containment of PCBs was  
inferred, even though all relevant events occurred 
prior to his employment. The employee’s personal 
knowledge was gained solely from his review of 
company documents and through discussions with 
other supervisory employees.18 Even testimony of a 
corporate officer that he believed he told his  
attorney about a leveraged buyout prior to the  
attorney’s stock purchase was admissible, despite 
the officer’s admission that he could not remember 
the conversation. The officer’s personal knowledge 
was inferred by the court based on knowledge, 
gained over a period, of the close relationship  
between the officer and the attorney. This  
knowledge included the corporate officer’s  
observations of his own past behavior.19  
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*Daniel Beitz is a 1992 graduate of the University of Michigan Law School. He specializes in  
commercial litigation, representing vehicle manufacturers and warranty service contract providers in 
Lemon Law and breach of warranty cases. He is comfortable before juries, arbitrators, and appellate 
panels.  He is an associate at Wienner & Gould P.C. in Rochester, Michigan
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 15. U.S. ex rel. El-Amin v. George Washington University, 
533 F.Supp.2d 12, 25-26 (D.D.C. 2008).

 16. Waters v. Genesis Health Ventures, Inc., 400 
F.Supp.2d 814, 822 (E.D.Pa. 2005).

 17. Mueller & Kirkpatrick, Federal Evidence, 3 Federal  
Evidence § 7:4 (3d ed. 2010).

 18. In re Texas Eastern Transmission Corp. PCB  
Contamination Ins. Coverage Litigation, 870 F.Supp. 
1293, 1303-04 (E.D.Pa. 1992).

 19. SEC. v. Singer, 786 F.Supp. 1158, 1167 (S.D.N.Y. 1992).

 20. Hester v. BIC Corp., 225 F.3d 178, 181-82  
(2d Cir. 2000).

 21. Lightfoot v. Union Carbide Corp., 110 F.3d 898,  
910-11 (2d Cir. 1997).

Historical inferences are not admissible, however, if 
they are based upon subjective impressions rather 
than exposure to objective facts. For instance,  
employees were precluded from giving an opinion 
on their supervisor’s alleged discriminatory  
motives, as the employees were not involved in the 
decision-making process and demonstrated no 
knowledge of the alleged adverse action by their  
supervisor.20 Only where an employee has acquired 
personal knowledge of the facts that formed the ba-
sis of the opinion does he or she have sufficient per-
sonal knowledge to testify as to the discriminatory 
motives of the employer.21  

CONCLUSION AND CAVEAT
In sum, in the absence of sensory perception, you 
can establish a foundation for a witness’ testimony 
by eliciting that he or she has sufficient experience, 
a position providing relevant knowledge or access 
to historical materials. If your witness moves from 
reciting the facts to expressing an opinion, the  
opinion must follow from the proffered evidence, 
must not be speculative and must not invade the 
province of the expert.

As a final caveat, remember that a challenge for 
lack of personal knowledge may actually be a  
hearsay objection. If a witness is attempting to  
testify to facts where personal knowledge is lacking, 
he or she may be obtaining information from hear-
say statements from an out-of-court witness.
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