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CHAIR’S LETTER
Ted C. Farmer

Dear Colleagues,

Pro Bono is for the good! I know you’ve heard and read this everywhere,
but because you are a professed litigation attorney, you have skills in some of the
areas of legal services most needed by the poor. We are looking for an every
member commitment. You can feel good about yourself. You can set an example
for your peers, your children, and everyone else who learns from watching you
walk the walk. You can remember why the idea of becoming a lawyer gave you
goosebumps years ago.

Please read the article in this newsletter by Mark Fancher, State Bar of
Michigan Senior Director of Special Projects - Access to Justice. There are many
ways that you can do your part. You can invest less than half an hour a week, or
you can write a small check. Whatever you choose, you’ll feel good about it, and
you’ll know that Michigan lawyers, including you, are making a concerted, sincere
effort to provide legal services and justice to the poor.

Very truly yours,

Ted C. Farmer

WANTED:
Litigation Section
Members Ready
To Take The Pro
Bono Challenge

By: Mark P. Fancher

Senior Director of Special Projects –
Access to Justice

State Bar of Michigan

There are at least three good
reasons why Litigation Section
members should accept the pro bono
challenge:
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1. Poor people in Michigan need lawyers. While
there is one lawyer for every 340 people in
Michigan, there is only one civil legal aid attorney
for every 6,500 low-income citizens. Within the
ranks of the poor are retirees on fixed incomes,
abused women, neglected children, abandoned
mothers, laid off workers, people with disabili-
ties, the working poor, and many others who
struggle daily for survival, independence and
dignity.

2. As Michigan attorneys, you are expected
to comply with the Voluntary Standard for
Pro Bono Participation. The standard was
adopted by the State Bar Representative
Assembly in 1990. It calls upon every attorney
to annually represent at least three low-income
individuals; or provide at least 30 hours of pro
bono legal assistance; or contribute at least $300
to a non-profit organization that provides legal
assistance to low-income individuals or organi-
zations.

3. Pro bono service is convenient. It is also an
important contribution to the community.  A
wide variety of activities are regarded as
acceptable pro bono service. Examples include:

• speaking to members of a church in a
low-income neighborhood about the legal
system;

• responding to questions at a walk-in legal
clinic or on a telephone legal hotline;

• guiding a less experienced attorney through
his/her first pro bono case; and,

• serving as a board member for a legal
services program.

There are many other creative ways that
attorneys can provide pro bono service. Somehow,
a convenient pro bono opportunity can be developed
for every lawyer regardless of workload, resources
or circumstances of employment.

It’s easy to get started…

There are a number of established pro bono
programs that are anxious to help you find the pro
bono option that is right for you:

Michigan Litigation Assistance Partnership
Program (MI-LAPP) – This is a pro bono project
of the State Bar of Michigan, the Michigan Poverty
Law Program, and Michigan Legal Services. It pro-
vides opportunities to satisfy the pro bono obligation
by handling class actions and other complex litiga-
tion. Transactional matters are also referred through
MI-LAPP. While all attorneys are invited to partici-
pate in MI-LAPP, it is particularly suited to attorneys
employed by large law firms and corporate law
departments. It provides opportunities to handle pro
bono matters comparable to those routinely handled
for paying clients. If you are interested, contact Mark
P. Fancher of the State Bar staff at: (800) 968-1442
ext. 6307.

Legal Services and Free-Standing Pro Bono
Programs – All legal services programs and most
free-standing pro bono programs provide oppor-
tunities for volunteer lawyers to handle poverty law
cases. Each program employs a pro bono coordina-
tor who can explain the various pro bono options to
you. A map of pro bono coordinators and their
programs, along with information about how they can
be contacted accompanies this article.

The Access to Justice Fund – If you can’t
give time, you can always give money. The State Bar
established the Access to Justice Fund in response to
the fact that 80 percent of the civil legal needs of the

Pro Bono Challenge –
Continued from page 1

Concluded on page 13
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DIFFERING TREATMENT OF PARTY ADMISSIONS
MADE IN CONNECTION WITH MEDICAL

DIAGNOSIS OR TREATMENT
Kevin S. Hendrick,
Aaron C. Thomas,

Clark Hill PLC

Speed Racer has been rushed into the emer-
gency room of the local hospital, having just been
involved in an accident with another vehicle
operated by Tipsy. With the exception of the two
drivers, there were no witnesses to the accident.
However, the officer who first arrived on the
accident scene interviewed Tipsy, and noticed a
half-empty beer bottle on the floor of the front
passenger side of the car, and the smell of alcohol
on Tipsy’s breath. The officer noted these facts in
her report.

Back at the hospital, Dr. Gnu N. Turn is taking
Speed’s medical history for purposes of provid-
ing a proper diagnosis and treatment of Speed’s
injuries. When asked what happened, Speed tells
the doctor, “I was hit by another car and thrown
against the windshield, after running a light that
had just changed from yellow to red.” The doctor
dutifully records the statement and begins Speed’s
treatment.

At Speed’s trial against Tipsy for negligent
operation of a motor vehicle, Tipsy’s attorney seeks
to introduce into evidence the portion of Dr. N.
Turn’s report in which Speed said he ran the light,
as a defense to Speed’s claims of negligence, or at
least to show Speed’s comparative fault in the
accident. Speed’s attorney objects to the admis-
sion of any portion of Dr. N. Turn’s report dealing
with fault as not being reasonably necessary to his
diagnosis or treatment. Counsel for both parties
concede that the issue of liability in this case will
turn on the admissibility of the disputed portion of
the doctor’s report. The irony of this case is that in
Michigan, whether the disputed portion of the

report will be admitted into evidence could be the
difference of only a few city blocks.1

At issue in this hypothetical, the facts of which
are patterned after the Michigan Supreme Court
case Merrow v Bofferding, 458 Mich 617, 581
NW2d 696 (1998), is the interplay between Rules
801(d)(2)(A) and 803(4) of the Rules of Evidence2,
and the different way in which those rules have
been interpreted by the Michigan Supreme Court
and some federal courts, including the United States
Court of Appeals for the Sixth Circuit.

In Merrow, the plaintiff, Greg Merrow, initi-
ated an action against his landlord on a premises
liability theory of negligence, after he sustained
severe and permanent injuries to his dominant arm,
when it broke through a pane of glass in his apart-
ment storm door. Merrow testified that the injury
occurred after he stuck out his arm to stop the door
from closing and striking his two-year-old daugh-
ter, who was standing in the doorway and in the
path of the closing door. The glass broke, severely
cutting Merrow’s arm. Merrow’s wife used a belt
as a tourniquet to slow the bleeding and rushed
Merrow to the hospital emergency room.

Merrow sued defendants, claiming they failed
to maintain the door in a safe condition, after being
repeatedly notified of problems with the door,
including the tendency of the door to slam shut, and
the use of plate glass in the door rather than safety
glass or plastic. The defendants disclaimed any
liability to Merrow, claiming that Merrow caused his
own injuries when he purposefully punched his arm
through the door. The defense argued that its theory
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of plaintiff’s injuries was supported, in part, by an
excerpt from a document in Merrow’s hospital
records, which stated:

This is a 23-year old Caucasian male
who was involved in a fight with his
girlfriend and subsequently put his right
arm through a plate glass window, suf-
fering a large laceration across the right
antecubital fossa. (Emphasis in original).

The document was signed by the resident
physician who took Merrow’s history, and his
supervising physician. The defendants sought to
introduce the document, and the damaging state-
ment contained therein, under the business record
and the medical treatment/diagnosis exceptions to
the hearsay rule or, alternatively, as a party-oppo-
nent statement. The trial court ruled the statement
inadmissible under MRE 803(4), but admissible
under 803(6) as a business record. The Michigan
Court of Appeals reversed the trial court’s deci-
sion to admit the medical records and the contested
statement under 803(6). The Michigan Supreme
Court granted certiorari review.

Upon review, the Michigan Supreme Court
agreed with the trial court that the contested por-
tion of the medical record concerning Merrow’s
fight with a girlfriend was “medically irrelevant,”
and properly excluded from evidence as “not
reasonably necessary for diagnosis and treatment.”
Merrow, 458 Mich at 629-30. (“The statement in
the medical record relating what occurred before
the plaintiff’s arm went through the window, i.e.,
he had a fight with his girlfriend, was not reason-
ably necessary for diagnosis and treatment and,
thus, falls outside the rationale underlying the
exception”).

The Supreme Court also agreed with the Court
of Appeals’ ruling that, although the doctor’s
report was properly admitted under MRE 803(6)

as a record compiled and kept in the ordinary
course of the hospital’s business, Merrow’s alleged
statement within the report regarding a fight with
his girlfriend was not sufficiently substantiated as
being attributable to him. The Court reasoned that
because the only evidence attributing the statement
to Merrow was the hospital record custodian’s
testimony that it was the regular business practice
of the treating physician to record the patient’s
history, the evidence was too speculative. Merrow,
458 Mich at 631-632. The Court also reasoned
that the statement was not admissible as a party-
opponent admission under MRE 801(d)(2)(A),
because of insufficient evidence to demonstrate that
Merrow had made the statement. Consequently, the
Court affirmed the Court of Appeals, which held
that the admitted statement was unfairly prejudi-
cial to the plaintiff, and remanded the case for a
new trial. Merrow, 458 Mich at 635.

In Onujiogu v United States, 817 F2d 3 (1st
Cir. 1987), a case strikingly similar to Merrow, the
United States Court of Appeals for the First Circuit
came to the exact opposite result and allowed into
evidence a similarly contested statement contained in
the plaintiff’s medical records. In Onujiogu, a mother
and child brought a product liability action against the
manufacturer of a stove, Keller Industries, Inc.
(“Keller”), for personal injuries suffered after the stove
allegedly tipped and spilled a boiling pot of water onto
them. The plaintiffs claimed, inter alia, that the stove
was defectively designed; that it was neither sufficiently
sturdy nor properly balanced; and that the defect
resulted in the accident and plaintiffs’ injuries. The
mother testified that the accident occurred when she
opened the door to an oven and rested a roasted
turkey on the oven’s extended rack. She testified that
she had a small pot of water boiling on the front burner
and, after setting the turkey on the rack, the stove
wobbled and dislodged the pot, causing it to spill onto
her and her child.

Continued on page 6
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The defendant denied any liability, and
argued that the accident actually happened when
the minor plaintiff pulled the pan of water from the
stove top, spilling its contents onto himself and his
mother. At trial, the defendant offered into evidence
certain hospital records, including the Emergency
Room Nurses’ Notes (“Nurses’ Notes”) to sub-
stantiate its defense. The Nurses’ Notes included
the following statement:

4-year-old black [male] presents 2-3
<<degrees>> burns of R shoulder[,]
back, neck & arm sustained following
accident when pt. pulled pot of hot wa-
ter onto himself and mother. (emphasis
added)

Onujiogu, 817 F2d at 4.

While conceding the general admissibility of
the Nurses’ Notes under the business records ex-
ception to the hearsay rule, plaintiffs’ attorney ob-
jected to the admissibility of that portion of the
statement relating to the cause of the accident, ar-
guing that the statement could never conclusively
be attributed to Mrs. Onujiogu, nor was it “rea-
sonably pertinent to [plaintiffs’] diagnosis or treat-
ment.” Onujiogu, 817 at 4. The district court dis-
agreed, explaining that it was satisfied that Mrs.
Onujiogu was the “only source” of the history, and
the “only person in a position to . . . relate what
happened.” Id at 5. Finding that the statement was
not only attributable to Mrs. Onujiogu but reason-
ably pertinent to medical diagnosis and treatment,
the district court admitted the record and the state-
ment under FRE 803(4). Id.

On review, the Court of Appeals conceded
that the question of whether the disputed portion
of the statement was reasonably pertinent to medi-
cal diagnosis or treatment and, thus, admissible

under MRE 803(4), presented a “close call.”
However, the Court stated that it did not need to
reach the issue, because the challenged statement
was “plainly admissible under FRE 801(d)(2)(A)”
as a party-opponent admission. Id. FRE
801(d)(2)(A) states in relevant part:

A statement is not hearsay if . . . the state-
ment is offered against a party and is
(A) the party’s own statement, in either
an individual or a representative capac-
ity...

The Court went on to say that the statement in the
Nurses’ Notes met each of the requisite elements
under FRE 801(d)(2)(A): it was made by Mrs.
Onujiogu, a party to the case; the statement was an
oral assertion; and the statement was offered against
her. Id. Consequently, the statement was not hearsay.
Inasmuch as the statement was probative on the issue
of liability and relevant to an issue in dispute, it was
properly admitted into evidence. See, Shell v
Parrish, 448 F2d 528 (6th Cir. 1971)

The underlying bases for each of the exceptions
to the hearsay rules are the circumstantial guarantees
of trustworthiness, which are sufficient to justify non-
application of the general rule against hearsay and,
in the case of the exceptions under FRE 803, non-
production of the witness at trial even if available.
Advisory Committee Notes, 1972 Proposed Rules.
In the case of FRE 803(4), out-of-court statements
made for the purpose of medical diagnosis or treat-
ment are deemed reliable because of the patient’s
strong motivation to be truthful when communicating
such information to a medical professional. Advisory
Committee Notes, Note to Paragraph (4). Under
FRE 803(4), statements made for the purpose of
medical diagnosis or treatment are only admissible,
“insofar as reasonably pertinent to diagnosis or treat-
ment.” Under MRE 803(4), only those statements,
“reasonably necessary to such diagnosis or treatment”
are not subject to the hearsay restrictions. Thus, both
rules limit the admissibility of statements so made, to

Differing Treatment –
Continued from page 5

Concluded on page 13
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TIME VALUE OF MONEY AND
THE ECONOMIC DAMAGE TIMELINE

Glenn C. Sheets, CPA*

Andrew M. Malec, Ph.D.*

Mr. Sheets is the Managing Director of the Litigation Consulting Services Group at
Stout Risius Ross, Inc., and Dr. Malec is a Senior Analyst at Stout Risius Ross, Inc.

Introduction

Seldom will you find that a plaintiff’s economic damages are incurred on a particular day. Rather, these
damages might have begun prior to the time the plaintiff becomes aware of the defendant’s actions. These
damages may continue up to the date of trial. And in many cases, damages extend into the future, beyond the
date of the anticipated judgment. In practice, however, damages generally need to be measured as of a particu-
lar date. Measuring economic damages incurred over specific time periods requires an additional computation
to state these damages as of one point in time. The factor that is used in this computation is often referred to as
the “time value of money.”

Whatever the claim (breach of contract, patent infringement, wrongful termination, shareholder oppression),
damages can be disaggregated for economic purposes into three components: (1) pre-complaint damages,
(2) post-complaint damages, and (3) future damages. As is commonly the practice, damages are pleaded at the
time the complaint is filed. If damages are to be measured as of the date of the filing of the complaint, then the
aforementioned damages must be appropriately adjusted in order to compare “apples” to “apples.” In other
words, if the expert simply adds the three elements of damages without recognizing the time value of money, the
expert has not properly measured damages as of the date of the complaint.

Whether you are advocating a position for the plaintiff or defendant, you have a responsibility
to your client to ensure that all economic damages are calculated as of the date you are
measuring the damages. Otherwise, if you are advocating for the plaintiff, you could unknow-
ingly underestimate the plaintiff ’s claim for economic damages. And, if advocating for the
defendant, you could unknowingly overestimate the plaintiff ’s claim for economic damages.

Time Value of Money

At one point in your career, you have probably heard the famous saying that, “a dollar today is worth more
than a dollar tomorrow.” This phrase refers to the concepts of present value and future value. As mentioned
earlier, whatever the claim for damages, an economic expert must measure pre-complaint damages, post-
complaint damages, and future damages as of one point in time to properly arrive at total economic damages.
For purposes of this article, it will be assumed that the date used to measure total economic damages is the date
of the complaint. The concepts of present value and future value are interwoven throughout all of the aforemen-
tioned damage calculations and can lead to incorrect economic damage calculations if either the concept is not
taken into account, or it is calculated incorrectly.

Continued on page 8
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Time Value of Money –
Continued from page 7

Pre-Complaint Damages

From an economic framework, pre-complaint damages can be defined as damages that occur from the
event date to the filing of the complaint. For example, consider a plaintiff’s lost profits claim stemming from a
breach of contract. In performing the lost profits calculation, the economic expert must ascertain lost revenue
and the marginal cost associated with the lost revenue in order to determine profits foregone due to the infringe-
ment. Thus, pre-complaint damages are the plaintiff’s lost profits from the event date to the date of the com-
plaint. Since we are measuring damages as of the date of the complaint, this dollar amount should be increased
to the date of the complaint at a rate for which the recoverable amount could have been invested in the injured
business. This rate of return should adequately compensate both debtholders and shareholders for capital risk
that they have taken and must allow for the plaintiff to be made “whole.”

To illustrate this point, assume that lost profits associated with the breach of contract equal $250,000
annually, the pre-complaint damage period is two years, and the firm’s cost of capital is 25%. Under this
scenario, pre-complaint damages are calculated to be $703,125. However, if the economic expert does not
take into account the opportunity cost of lost profits during the pre-complaint damage period in his or her
damage calculation, then the expert may erroneously calculate pre-complaint damages at $500,000, or $250,000
annually for two years. This results in a $203,125 understatement of lost profits attributable to the breach of
contract because the expert’s calculation did not take into account the rate of return that the subject business
could have earned on the lost profits from the event date to the filing of the complaint. Further, this expert would
also not be measuring pre-complaint damages as of the complaint date, which will result in an “apple” and
“orange” calculation of economic damages.

Post-Complaint Damages
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Post-complaint damages are typically defined, by economic experts, as those damages that occur after the
filing of the complaint but before trial.

Keeping with our example, assume the following scenario: lost profits equal $250,000 annually, the
post-complaint damage period is three years, and the required rate of return on the business is 25%. Since the
expert was hired to estimate economic damages as of the date of the complaint, it is necessary for the expert to
discount estimated lost profit during the post-complaint period at the opportunity cost of capital to the date of
the complaint. Thus, post-complaint damages are calculated to be approximately $488,000. If the expert does
not discount post-complaint damages back to the date of the complaint, then the expert may erroneously
conclude that post-complaint damages are $750,000, or $250,000 annually for three years. This is a $262,000
overvaluation of post-complaint damages.

Future Damages

A common definition of future damages, applied by an economic expert, would be damages that are
incurred beyond the trial date. Therefore, in order to appropriately calculate these damages, the economic
expert must discount future damages back to the complaint date at an appropriate discount rate.

In our example, assume that future damages extend five years beyond the date of trial, lost profits are
expected to be $100,000 in the first year, $90,000 in the second year, $80,000 in the third year, etc., and the
discount rate is 25%. Given these assumptions, future damages as of the date of the complaint are calculated to
be $116,169, versus an absolute dollar calculation of $400,000. Not properly discounting the future damages in
this example would lead to an overstatement of economic damages of $283,831, or three and one-half times the
correct amount!

Discount Rate

The proper discount rate to use in calculating the present value of economic damages is a rate of return that
adequately compensates the party for bearing the risk associated with the foregone income stream.

In our example, lost profits associated with the breach of contract are assumed to be in regards to the
entire subject company’s business. Investors are incurring risk by investing in the subject business and must be
adequately compensated. Therefore, lost profits associated with the breach of contract should be discounted at
the company’s weighted average cost of capital.

Continued on page 10
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Time Value of Money –
Continued from page 9

The weighted average cost of capital is the rate of return that the business must earn on its assets to
adequately compensate investors and hence, cover the investors’ opportunity cost of capital. That is, the share-
holder must be compensated for foregoing the use of funds over the holding period of the investment and
adequately compensated to incur the additional risk associated with the realization of expected future returns.
Further, if the entity is not publicly traded, there exists additional risk considerations for which shareholders must
be compensated associated with the characteristics of closely-held businesses. Finally, debtholders must also be
adequately compensated for supplying debt financing to the firm. The weighted average return required by
debtholders and shareholders represents the investors’ required rate of return on the overall business. However,
it should be noted that this cost of capital may not be appropriate for divisions, product lines, or products
dissimilar in risk to that of the overall business.

For example, consider a breach of contract claim in Pepsico’s Frito-Lay business unit. The proper discount
rate to use is a rate of return that adequately compensates Pepsico for bearing the risk associated with the
foregone income stream in the snack food business, not the risk associated with the bottling group.

Many factors must be considered by the expert in determining the proper rate of return to utilize in calculating
economic damages, and the economic expert should always communicate with the lawyer to understand how
statutory law or case law affects one’s analysis. Additionally, much of the information used to determine the
appropriate level of risk and the resulting discount rate is available to the lawyer during the discovery period.
Utilizing an economic expert early in the discovery phase will ensure a cost-effective determination of economic
damages.

Economic Damages as of the Complaint Date

Clearly, it is important that the lawyer recognize the importance of the concepts of present value and future
value, as it relates to economic damages, to ensure that their economic expert is properly calculating damages.
In our example, a proper calculation of economic damages results in lost profits of approximately $1,307,294
as of the date of the complaint. An economic expert who ignores the future value calculation of pre-complaint
damages, as well as the present value calculation of both post-complaint damages and future damages would
calculate lost profits at $1,650,000; a 26.2% overvaluation of economic damages!
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Other Interest Rate Issues

Statutory Pre-Judgment Interest

In addition to determining economic damages as of the date of the complaint, the State of Michigan
also allows for the calculation of interest on judgments, which is calculated from the date of the complaint
to the date of judgment (MCL 600.6013; MSA 27A.6013). The pre-judgment interest rate is calculated at
1% over the average interest rate paid at auctions of 5-year U.S. Treasury Notes during the six months
immediately preceding the new time period, as certified by the state treasurer and compounded annually.
Michigan Lawyers Weekly is a good source for experts to obtain the relevant statutory pre-judgment
interest rate to apply to the economic damage calculation.

The expert should consult with the lawyer regarding any statutory nuance associated with the lawyer’s
claim for damages. For example, the expert should be aware that statutory interest is not allowed on future
damages associated with a personal injury claim, and that panels of the court of appeals are divided on whether
future damages on other claims should accrue interest from the date of the filing of the complaint. Thus, the
expert should always communicate with counsel for assistance in this matter.

MCLA 600.6306(2);MSA 27A.6306(2)

Before 1986, under common law, the obligation to perform the reduction of future damages to present
value in personal injury cases was the obligation of the jury (MCLA 600.6306(2);MSA 27A.6306(2), SJI2d
53.03). This standard jury instruction instructed the jury to perform the calculation using a 5% simple discount
rate. Under the tort reform legislation passed in 1986, Section 6306 transferred the obligation to perform the
calculation to the trial judge. However, the State Legislature did not explicitly require the use of compound
interest as it did in the context of judgment interest. Scott v Illinois Tool Works, 217 Mich App 35, 550
NW2d 809 (1996) held that the trial court did not err in using a compound discount rate for reduction to
present value of future damages, following Nation v W.D.E Electric Co, 213 Mich App 694, 700, 540
NW2d 788 (1995). However, this court case has been reversed by the Michigan Supreme Court, which
held that reduction to present cash value pursuant to MCLA 600.6306; MSA 27A.6306 must be calculated
by using simple, not compound interest (454 Mich 489, 563 NW2d 233 (1997)).

Concluded on page 12



PAGE  12 THE  LITIGATION  NEWSLETTER

Litigation Section • State Bar of Michigan

Visit us on the web at:www.michbar.org/sections/

Time Value of Money –
Concluded from page 11

Conclusion

It is important that lawyers recognize the importance of the concepts of present value and future
value to ensure that their economic expert is properly calculating damages. An economic expert who
ignores the future value calculation of pre-complaint damages, as well as the present value calculation of
both post-complaint damages and future damages could severely undervalue or overvalue economic dam-
ages. How is this helpful to your client? Are you currently working with an expert who is properly
measuring economic damages as of the complaint date? Is your economic expert able to simply articulate
these difficult concepts to the trier of fact? Please contact Glenn C. Sheets, CPA with any questions you
may have on this topic.

Endnotes

* Glenn C. Sheets, CPA is the Managing Director of the Litigation Consulting Group at Stout Risius Ross, Inc. and
is vice-chairman of the Litigation and Business Valuation Committee for the Michigan Association of Certified
Public Accountants.

* Andrew M. Malec, Ph.D. is a Senior Analyst at Stout Risius Ross, Inc. and is a Level III Chartered Financial
Analyst (“CFA”) Candidate of the Association for Investment Management and Research.

Stout Risius Ross, Inc. is a financial advisory services firm that provides litigation consulting and economic dam-
age quantification; business valuation; real estate & machinery and equipment appraisal; turnaround management;
and corporate finance services. The firm’s website is www.gosrr.com.
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poor in Michigan are unmet. In addition, the funding
for programs that provide legal assistance to the
remaining 20 percent of the low-income population is
in constant jeopardy. The State Bar is committed to
using the Acccess to Justice Fund to stabilize existing
funding for legal services programs, and to raise
additional operating funds for those programs while
building an endowment fund. All money contributed
to the Access to Justice Fund will be governed by the
Michigan State Bar Foundation. Contributions should
be made to: “Access to Justice Fund” c/o Michigan
State Bar Foundation, 306 Townsend Street,
Lansing, MI 48933. For more information, contact
Candace Crowley of the State Bar staff at: (800) 968-
1442 ext. 6319.

Pro Bono Challenge –
Concluded from page 2

Differing Treatment –
Continued from page 5

the extent they exceed information regularly relied
upon by medical professionals for purposes of
diagnosis and treatment. However, even though the
federal and state courts in Michigan will bar state-
ments from evidence that exceed the “pertinent”
or “necessary” limitations of the rule, the federal
courts seem willing to allow the same statement
into evidence as an admission. See, United States
v Onujiogu, and Shell v Parrish, infra.

There was a strong dissent in Merrow argu-
ing that the statement at issue in Merrow should be
admissible as a statement by a party-opponent, and
questing the exacting inquiry into sufficiency of
evidence made by the majority. Nonetheless,
Merrow sets forth the law in Michigan on admis-
sibility of statements made in connection with
medical diag-nosis or treatment. Accordingly, in
our hypothetical case of Racer v Tipsy, on its own
Speedy Racer’s admission will not be admissible
in Michigan state court, but it should be admis-
sible in federal court in Michigan.

Endnotes

1. The Third Judicial Circuit Court for the State of
Michigan and the United States District Court for
the Eastern District of Michigan, Southern Division,
are both located in Wayne County, Michigan –
approximately 5 blocks from each other.

2. MRE 801(d)(2)(A) is identical to its federal
counterpart, except for the addition of the phrase,
“except statements made in connection with a guilty
plea to a misdemeanor or motor vehicle violation”.
Likewise, MRE 803(4) is substantially similar to its
federal counterpart, although the 1978 Note declares
the Michigan rule to be “less broad” than Federal
Rule 803(4).
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MASTERS IN LITIGATION SERIES
FACILITATING TO THE MAX:

A VERY SUCCESSFUL SEMINAR
By: Marvin W. Smith

The second seminar co-sponsored by the
Litigation Section in the Masters in Litigation Series:
Facilitating to the Max, An Advanced Course, was
held in the afternoon on March 15, 2000, at the MSU
Management Education Center in Troy.

The seminar involved an actual play-by-play
analysis of an employment case that resulted in sepa-
ration from the employer. This case was ultimately
submitted to an early private facilitation. Former Judge
Valdemar L. Washington provided an excellent text-
book example of a facilitator’s role in bring two
adversarial parties together to avoid the problems of
litigation. Sheldon Stark of ICLE kept the program
moving as the moderator and kept the panelists and
audience involved with insightful questions aimed at
exposing the complex negotiations involved in the
facilitation process.

At the facilitation, the plaintiff was well repre-
sented by veteran trial attorney Kathleen L. Bogas.
The company was represented by the dean of labor
attorneys, John F. Brady, and the insurance carrier was
ably represented by Anthony J. Rusciano. Former
Michigan State Bar President Thomas G. Kienbaum
represented Roger, the individual defendant. Daniel
Clinton ably represented Giant’s human resources
manager.

Play-by-play color commentary was provided by
Judge Michael L. Stacey, Wayne County Circuit Judge
(retired), Sue Ellen Eisenberg, and Joseph M.
Bourbeau. All three panelists have extensive experi-
ence in serving as arbitrators and facilitators.

Judge Stacey observed that most facilitations,
with a pro-active facilitator, take between four to five
hours. This seminar provided the audience, which
included Judges John Murphy and Alex Allen, with an
exciting play-by-play analysis into the settlement
negotiation process of multiple defendants and the

plaintiff. The audience was able to listen to the con-
versations between the plaintiff and her attorney,
Kathleen Bogas. The defense team, led by John Brady,
openly discussed their united front strategy and gave
the audience a step-by-step analysis in their method of
calculating their final offer.

Both parties gave a condensed opening state-
ment at the facilitation.

On the defense side, the audience observed an
initially fractured defense, which became a united front
as the negotiations progressed. The issues raised during
the facilitation process included mutual releases, con-
fidentiality clauses, covenants not to disparage, work-
ers compensation principles including redemption, and
after acquired evidence doctrine. In addition, the facts
included the issues of a false resume and misuse of a
company credit card.

The defense of multiple defendants was charac-
terized by Judge Stacey as the “‘not me’ said the little
red hen” defense. The audience observed an initially
fractured and finger-pointing defense at the beginning
of the presentation. During the facilitation and nego-
tiation process, the complex negotiations between each
defendant became a united front, which came together
to lower the demand from the plaintiff.

This seminar showcased the talents of an
excellent, diverse group of attorneys who were
representative of plaintiff, defense and neutrals. There
is an audiotape version available from ICLE. The
audience reaction to the program was very favorable.
Attorney Brenda Miller observed, “I enjoyed seeing
the process develop with the interaction and step-by-
step analysis of all of the involved attorneys.”

The final session of the 2000 series is entitled,
“Litigating at the Master’s Level” with Judge Herbert
Stern, on April 5, 2000.
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PICK UP MASTERS IN LITIGATION SERIES
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MARK YOUR CALENDARS!
Please Mark Your Calendars For The State Bar of Michigan

Litigation Section Annual Summer Conference• August 4 - 5, 2000

Planning To Win
Featuring: Professor James W. McElhaney
(The most dynamic and respected author/lecturer on

trial advocacy, evidence and procedure in the United States today)

Topics include: ° The Psychological Theory Of The Case
° How To Keep From Destroying Your Own Case
° How People Use Stories To Make Decisions
° The Keys to Effective Case Organization
° Visualization - Making The Jury Become Eye-Witnesses To Your Facts
° Brain-Storming The Language Of The Case
° How To Present Your Facts So They Are “Happening Now”

Where: Crystal Mountain Resort – Thompsonville, Michigan •When: August 4 - 5, 2000

For more information, please feel free to contact Arlene Rubenstein (Section Adminstrator)
at (248) 644-7734, or Kevin O’Dowd (Chair, Summer Program) at 616 458-1300.


