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Chair’s Letter
by: Richard W. Paul

Litigation Section Chairperson

THE LITIGATION NEWSLETTER
Spring 2002

Since its founding over five years ago, the Litigation Section has developed into one
of the largest and most active sections of the State Bar. As we enter the last half of 2002, the
Litigation Section continues with its commitment to provide its members with exceptional
programs, a distinctive newsletter, and abundant opportunities to network and become
involved in a variety of substantive activities.

On June 18, 2002, the Litigation Section and ICLE will present their third and final
program in this year’s “Masters in Litigation Series” with Thomas Mauet, the nationally
acclaimed author, professor and Director of Trial Advocacy at the University of Arizona
College of Law. Mauet’s program – “Trial Evidence: Artistry and Advocacy in the Court-
room” – promises to enhance our courtroom skills and enable us to become more effective
trial advocates. Litigation Section members receive a discount on the registration fee. Please
join us for this full day program at the St. John’s Golf and Conference Center in Plymouth,
Michigan by registering with the form in this newsletter or on-line at ww.icle.org/seminars/
masters-june.

Another exciting and educational program is planned for the Litigation Section’s
Annual Summer Conference to be held August 2-3, 2002 at the Double JJ Resort, a popular
“dude ranch” just north of Muskegon near the sparkling shores of Lake Michigan and the
Michigan Adventure Amusement and Water Park. This year the Section is pleased to
present Dominic Gianna, one of America’s outstanding teachers of advocacy, persuasion
and trial techniques, in “Reel Justice: Power, Passion and Persuasion in the Modern Court-
room.” And, as a special privilege, we are honored to have Dennis Archer, the former Mayor
of Detroit and the President-Elect Nominee of the American Bar Association, as our
Saturday dinner speaker. We hope that you will join us for this informative and fun-filled
family weekend. Look for the registration brochure or contact our Summer Conference
Coordinator, Carol Galle at 248-740-1800 or
cgalle@specialdevents.com.

The Section is also pleased to present another
newsletter with timely topics of interest to litigators.
This edition features articles from the international
accounting and consulting firm BDO Seidman, LLP
focusing on damages in patent infringement cases,
construction project fraud and understanding a
company’s internal control environment, a topic of
critical importance in the post-Enron era. Articles
are always needed for our future editions and we
welcome your writing – please contact Brad Sysol,
our Publications Chair, for further information.

Finally, opportunities exist in the coming year
for members to serve on the Litigation Section
Council. Service on the Council and its Committees
provides a meaningful opportunity to contribute to
matters of significance to Michigan’s litigators.
Please contact Anne Bagno, our Chair-Elect, if you
have an interest.
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In today’s business environment where outside
interests, including law enforcement agencies, are
heightening scrutiny and focusing on accountability for
questionable transactions and business failures, a
methodical system of internal control can assist the
organization and its officers and directors in their own
defense. Trusted business advisors, such as outside
counsel, accounting firms and industry experts, can
provide the needed consultation to assist organizations
through the maze of regulations and requirements.
Merely reviewing the financial statements of a com-
pany will not provide a complete portrait of that
company. With the increase government scrutiny of
corporations, attorneys need to be involved in and aware
of the activities of those they represent. An under-
standing of a company’s internal control environment
is not only the responsibility of management and their
accountants, but has become of great importance to
attorneys as well. The following article will provide
the basic components and an understanding of what is
needed in a company’s internal control system.
Furthermore, it will provide attorneys with the knowl-
edge to help evaluate the companies they represent.
This knowledge will be of use in such cases that involve
fraud, bankruptcy, shareholder dispute, malpractice and
as well for general assistance to a company.

Simply complying with generally accepted
accounting principles may not be protection enough
for an organization to survive the complex operational,
financial and legal environment in which it operates.
Organizations are required to comply with the rules of
their environment, ensuring compliance of the organi-
zation itself and of its employees and agents. How-
ever, the rogue act of a single employee can have a
devastating impact on an organization. The existence
of an internal control program may mitigate the
effects of the act to the organization and its manage-
ment.

Mitigating Trouble –
Internal Control Framework

by: Susan Henry, CPA, CFE* and Kimberly Motala, CPA, CFE**
BDO Seidman, LLP

Internal Controls are the Ethics of Business

If accounting is the language of business, then
internal controls set the ethical standards that govern
business activities. The concept of internal controls
is broad, and relates to the processes that business
professionals establish to efficiently and effectively run
an organization while ensuring accurate financial
reporting and compliance with laws and regulations.
Unlike generally accepted accounting principals, how-
ever, one cannot go to the bookshelf or the Internet
to find a comprehensive, detailed guide of internal
controls. Instead, many authoritative rules and regula-
tions make up the guidance companies must follow to
have an effective internal control structure. These
rules and regulations include federal, state and local
laws, industry regulations and a organization’s own
policies and procedures to name a few.

So how does the management of an organization
effectively navigate through a seemingly unending maze
of laws, rules and guidance? The answer to the ques-
tion is relatively easy – hire the best and the brightest
employees, agents and advisors to make sure your
organization is operating efficiently, effectively and in
compliance with generally accepted accounting
principles and the law.

There’s another issue, however. Internal controls
are only as good as the overall framework in which
they are established within an organization. Without
integration of and corporate governance over an
organization’s internal controls, breakdowns in pro-
cesses can occur and devastate an organization.

The COSO Report – Integrated Framework

To make sense out of this broad concept of
internal control, the Committee of Sponsoring Organi-
zations of the Treadway Commission (“COSO”) issued
a report titled “Internal Control – Integrated Frame-
work” (the “COSO Report”) in 19921 . The COSO
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Report is the most complete and comprehensive guide
to organizations that provides a framework to assess
and improve their internal control systems2 . Fast
forward to 2002, and you have a new framework
under construction by COSO, entitled “COSO Risk
Management Framework,” due out in 2003. The study
is to include a conceptual framework and detailed
application guidance to assist organizations manage
risk, and provides yet another tool for management of
organizations to mitigate those risks3 .

How does the COSO Report and the risk man-
agement framework-in-progress interrelate with future
requirements for governance related to internal control
and risk management that the federal government may
mandate? Stay tuned for further developments, as they
are likely to come in the current business environment
and will likely create opportunities for outside counsel,
accounting firms and industry experts.

In the meantime, the COSO Report stands as
the authoritative guide of internal control for organiza-
tions. Management of organizations that want to
further protect their organization from the acts of rogue
employees should consider revisiting their system of
internal controls and revamping and/or implementing a
formal control structure, particularly one patterned
after the COSO Report (see Addendum A on page 5
for an overview of “Internal Control – Integrated
Framework”).

For those organizations where an actual incident
occurs and they find themselves in the daunting situa-
tion of defending against a government investigation
as a result of the acts of a rogue employee or agent,
the evidence of a control environment may be a miti-
gating factor  for the organization and its officers and
directors in their defense.

What is an Integrated Framework
of Internal Control?

Defining an integrated system of internal control
is complex, and is dependent on the organization
and the governing rules and regulations in which it
operates. To illustrate the concept of internal control,
however, we can use an example related to a specific
process within an organization.

In this example, we will use the internal controls
governing the activities of the purchasing department

of a tier-one manufacturer to the automotive industry.
Let’s assume that management establishes what it
thinks to be an appropriate purchasing process, but in
reality has some control weaknesses. The process
includes the following controls:

1. Oversight of the purchasing function by a
purchasing manager that reports to the chief
operating officer

2. Review of the prime contract requirements
by the purchasing manager to ensure com-
pliance with the customer’s contractual
requirements

3. Price/quality reviews of vendor bids com-
pared to the prime customer contract that
are performed by the cost accounting de-
partment

4. Purchase order and/or vendor contract
system established by the legal department
to ensure the company’s terms and condi-
tions objectives

5. System controls established to appropriately
record purchase commitments and associ-
ated accounting transactions

6. Approval requirements of commitments by
the COO and board of directors for certain
dollar amount contracts

At face value, it seems that the above process
will appropriately accomplish the entity’s goals of
operation efficiency and effectiveness while comply-
ing with GAAP and legal requirements.

However, there is a legal issue with internal
control #2 above. The entity has placed the responsi-
bility of customer contract compliance with the
purchasing department rather than with the legal
department. The risk associated with this control inte-
gration issue is twofold. First, the entity may not
comply with the legal requirements of the customer
contract, such as competitive bidding and/or minority/
women-owned enterprise requirements. Second, the
purchasing manager has total control over choosing
the vendors, except for the price/quality review in step
#3.
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By not integrating legal department review into
step #2, the entity risks potentially violating contract-
ing laws and entering into unfair competitive situations.
There is a dichotomy of goals here between legal
objectives and operational objectives that may ulti-
mately cause trouble for the organization down the
road, especially if a rogue employee is lurking in the
mist.

Compliance Programs –
Refresher Course on an Old Theme

The idea of an integrated framework of internal
controls is not new, and usually it resurfaces after a
series of incidents occurs that instigates government
investigative initiatives. The integrated framework has
manifested itself in corporate America during the past
few decades as the corporate compliance program.
For example, government defense contractors in the
1980’s accused of overcharging were given relief as a
result of their “good faith” attempt through voluntary
disclosure of their wrongdoings. The same scenario
happened with the investigation of Medicare/Medicaid
providers in the 1990’s; providers that had an effec-
tive system of internal controls and compliance
programs used the programs in their defense and
obtained leniency from government investigators as a
result. Prior to the establishment of the “Sentencing of
Organizations” section of the Federal Sentencing
Guidelines, organizations had to rely on their own
ethical and moral goals to establish a self-policing
program, or the organizations created a program in
response to a government investigation (see Adden-
dum B on page 6 for an overview of “Sentencing of
Organizations”).

The Role of Business Advisor to Our Clients

Opportunities exist for law firms, accounting firms
and operational and industry experts to assist com-
panies with establishing an integrated framework of
internal control. In the example above, management
did not consider the implications of delegating the
responsibility of customer contract compliance to the
same individual responsible for selecting contractors.
Outside counsel, in the role of business advisor, would
have immediately detected the control flaw and would
have offered proactive advice on the appropriate
course of action.

There’s Trouble in the
Purchasing Department

To continue with our example, the manufacturer
did not seek the advice of outside counsel and/or its
accounting firm to review its newly established pur-
chasing process. As a result, the purchasing manager
shields his relationships with the vendors who ultimately
are awarded the vendor contracts. The purchasing
manager is enriched via kickbacks received from the
vendors, and the manufacturer and customer are
injured through lack of competition and price gouging.
In addition, the manufacturer is not in compliance with
the customer contract by appropriately engaging in
competitive bidding and minority/women-owned
business participation.

On the reactive side, opportunities now exist for
law firms and other advisors to defend the manufac-
turer against multiple actions as a result of the rogue
employee. The penalties to the manufacturer could be
severe enough to put the entity out of business. These
penalties could include:

1. Remunerating the customer for price gouging

2. Cancellation of contracts by the prime
customer

3. Exclusion from bidding on similar contracts,
particularly if state/federal funds are involved
in the customer programs

4. Divesting the business if it the manufacturer
is deemed to have been operating with
criminal intent

5. Other civil and criminal penalties, including
fines and other remedies that can extend to
personal liability on the part of management

Integrated Framework –
Compliance Programs Initiatives

An integrated framework of internal controls,
through the primary vehicle of an organizational
compliance program, could potentially work to defend
an organization against the illegal acts of a rogue
employee. Some examples of additional controls that
could have been established by the manufacturing
entity in our example include:
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1. Mission statement

2. Ethics and fraud policies

3. Establishment of an office of compliance

4. Employee compliance training and certifica-
tion

5. Vendor conflict of interest brochures identi-
fying zero tolerance for conflict of interest,
bribery, kickback, etc.

6. Hotline to report suspected fraud and abuse
acts

7. Purchasing procedures

a. Competitive bidding process

i. Multiple bids

ii. Sealed bidding

iii. Board review and approval of con-
tracts over certain dollar amounts

iv. Competitive vendor research inde-
pendent of purchasing function

v. Background searches on relation-
ships with vendors

vi. Related system controls over pur-
chasing computer systems

Conclusion

Organizations should have an integrated internal
control structure to ensure that its operations are
running efficiently and effectively while remaining in
compliance with generally accepted accounting prin-
ciples, laws and other regulations that govern their
operation. The COSO Report provides a basic con-
ceptual framework that patterns a control environment.
However, establishing the control environment may
require the assistance of advisors including outside
counsel, accounting firms and industry experts. The
Federal Sentencing Guidelines’ primary purpose is to
outline penalties for individuals and organizations that
commit federal crimes; however, they also provide a
framework for compliance programs that provide
incentives to organizations to assist in their defense
against the rogue acts of its employees.

Finally, with increased scrutiny by law enforce-
ment agencies of questionable business transactions
and business failures, we as professionals need to keep
in tune with changes in the legal and accounting envi-
ronments to ensure those requirements are communi-
cated to our clients in a timely fashion, and that we are
prepared to provide the appropriate advice to them as
a result of the changes.

ADDENDUM A – The COSO Report:
Internal Control – Integrated Framework

Intent of the Framework

“Internal Control – Integrated Framework” was
developed as a means of establishing a broad founda-
tion that would be adaptable to all business as a bench-
mark in assessing the various business and reporting
functions within an organization. The foundation was
created not only for use by individuals within an
organization as a means of assessing reliability of
optimal operations and accurate reporting, but for
external personnel as well. There are three basic
objectives of the Framework. The first, Effectiveness
and Efficiency of Operations, describes the ability
of an organization to perform its operations as
accurately as possible while utilizing the resources of
the company in the best balance of cost vs. benefit
to achieve its objectives. The second, Financial
Reporting, applies to the written assessment of the
operations in the form of various financial statements
and the level of confidence that the information con-
tained in those statements is an accurate reflection of
the actual operations at a certain point in time. The
third, Compliance, relates to the company’s adher-
ence to the laws and regulations that are applicable to
that particular company or industry. All three of these
objectives are affected and accomplished by continuity
of the framework and the people that come in contact
with the organization.

Internal control – Integrated Framework can be
broken down into 5 components. These components
are interrelated and interdependent, and all are neces-
sary to ensure the objectives. These components
include Control Environment, Risk Assessment,
Control Activities, Information and Communica-
tion and Monitoring.
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Control Environment describes the tone of a
company and how it is perceived by the employees
and public. The tone of a company, on the one hand,
may be favorable in that management’s represen-
tations and actions are seen as ethical and fair. In
contrast, the tone may be unfavorable based upon
actions of the company that are not related to the good
of the company and those associated with it but rather
are self-fulfilling and corrupt. Management’s operating
philosophy and style, and the way that policies and
procedures are handled, make up the control environ-
ment.

Risk Assessment deals with the problems that
an organization may face while achieving its objec-
tives. These risks are dependent on the size and type
of the organization and include internal and external
factors. The organization must be aware of the poten-
tial risks that may be faced, how likely these risks are,
and have plans in place to deal with them if they do
occur. The plan should take into account that some
risk may not have an initial impact on the organization,
but at a certain point may greatly affect the
organization’s objectives. Therefore, the level of risk
must also be evaluated.

Control Activities relate to the entities system
of “checks and balances.” Various procedures within
an organization must exist at all levels. These proce-
dures should be designed to give confidence that the
information generated within an organization is accu-
rate, timely and reliable. In order to achieve this, an
employee’s responsibilities should be developed so that
no one person is completely responsible for any one
operation of a company. Policies should be put in place
to direct the procedures.

Information and Communication concerns the
accuracy of the system in which the information
related to an organization is captured and compiled
into data that is useful to determine if current objec-
tives are being met and also in development of future
objectives for the continuance of an organization. An
understanding of the internal control structure must be
clearly understood by all levels of the company.
Employees’ roles and responsibilities must be defined
and understood, as well as the company’s objectives
and values that are to be supported.

Monitoring of the organization must take place
once the internal controls are set up. This check of the
quality of the controls must be constant to ensure that
the controls are functioning as planned. Monitoring of
controls includes not only making sure that the current
controls are working as planned but also that these
controls do not need to be adjusted based on any
changes in the organization.

ADDENDUM B – The Federal Sentencing
Guidelines: The Formalization of

Organizational Compliance Programs

In November 1991, the Federal Sentencing Com-
mission updated the Federal Sentencing Guidelines to
include guidance for sentencing of organizations.
According to the Guidelines, organizations are
“… vicariously liable for offenses committed by their
agents …”, and therefore can be sentenced in con-
junction with the organization’s agent(s) for federal
offenses committed4 . The Guidelines do, however,
provide incentives for organizational defendants that
“… maintain internal mechanisms for preventing, de-
tecting and reporting criminal conduct.”

The Commission identifies the steps that organi-
zational defendants must have taken to show due
diligence in preventing and detecting violations of law.
These steps, which are the first set of rules governing
organizational compliance, must be demonstrated in
order for the organizational defendant to benefit from
the incentives. In addition, the rules have provided the
framework by which proactive organizations have
established internal compliance programs, especially
those that do business with the federal government.

1. The organization must have established
compliance standards and procedures for
employees and agents to reduce the pros-
pect of criminal conduct.

2. Specific high-level personnel must have been
assigned overall compliance responsibility.

3. The organization must have exercised care
in avoiding delegating discretionary authority
to personnel predisposed to engage in illegal
activities.
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4. The organization must have established a
communication system (e.g., training) to
employees and agents to increase awareness
of its standards and procedures.

5. The organization must have taken steps to
achieve compliance with the standards and
procedures (e.g., monitoring, auditing and
reporting systems).

6. Enforcement of consistent disciplinary
action.

7. Once an offense is detected, the organiza-
tion must have taken appropriate steps to
respond to the offense and modify its
program to enhance future prevention and
detection of violations of the law.

Organizations must be aware of the implications
of illegal acts committed by its employees and agents,
even more so in today’s environment of heightened
scrutiny. Organizations that recognize the benefits of
programs designed to ensure compliance with rules,
regulations and laws may be given favorable treat-
ment during the course of an investigation and/or sen-
tencing, based on the act(s) of a rogue employee or
agent. Guidance can be obtained from the Sentencing
Guidelines, the COSO Report, and business advisors
familiar with organizational compliance programs.

Organizations that do not establish compliance
programs and are convicted of federal offenses may
be subject to remedy, fines and/or probation from
conducting the business that is the lifeblood of the
organization. At worst, the organization can be divested
of its assets if it is deemed that the organization is
operated for criminal purposes.
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Endnotes

1. The Committee of Sponsoring Organizations of the Treadway
Commission was formed in 1987 and consists of the American
Institute of Certified Public Accountants, the American
Accounting Association, Financial Executives International,
the Institute of Internal Auditors and the Institute of Manage-
ment Accountants.

2. The CPA Journal Online, June 1993 article titled “Internal
Control – Integrated Framework: a Landmark Study” by
Richard M. Steinberg.

3. January 21, 2002 COSO press release titled “COSO
Launches New Study to Provide Guidance on Assessing and
Managing Enterprise Risks.”

4. Adapted from The Federal Sentencing Commission’s Federal
Sentencing Guidelines, chapter eight.
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Construction Project Fraud1

by: James T. Schmid , CPA*
BDO Seidman, LLP

The variety of schemes used to defraud construc-
tion project owners and contractors is limitless. This
article will discuss some of the schemes we believe
litigators should be aware of when advising clients or
when litigating construction disputes. The approach
taken in this article will be to describe three of the
more prevalent schemes and to discuss issues related
to prevention, detection, and document discovery. The
schemes discussed are:

1. Cost Shifting

2. Fraudulent Cost Submittals

3. Bid-Rigging and Kickbacks

For purposes of simplicity, this article is presented
from the perspective of an owner being defrauded
by a contractor. The concepts presented herein are
applicable to both the relationship between a con-
tractor and its subcontractors or a contractor and its
suppliers.

Cost Shifting

Most construction fraud schemes occur as a
result of opportunity. Construction work that is let on a
lump sum basis (fixed price) that encounters changes
which are priced on a time-and-material (T&M)
basis, provide one such opportunity. Fraud may occur
in this situation when a contractor or subcontractor
transfers direct costs (e.g., labor or material) from the
fixed price scope of work on its T&M change order
cost submittal. This is considered fraud because the
invoices subsequently issued by the owner will be over-
stated by the amount of the cost transferred.

The fundamental problem here is threefold:

1. The project has mixed two fundamentally differ-
ent project control approaches.

2. It is inherently difficult to monitor the scope of
work on a specific change order that is initiated
within an ongoing construction project.

3. The management system established to control
fixed price work is often not capable of control-
ling T&M work.

The first level of defense against this type of fraud
is for the owner to have a clear and well documented
definition of the scope and specifications of the base
project and change being ordered. Next, the owner
should avoid issuing a T&M change order by pricing
the change on a lump sum basis. Finally, if a fixed price
cannot be agreed upon, the owner should implement
what is known as a “force account system.”

A force account system is a field monitoring sys-
tem specified by the owner and implemented by either
the owner or the contractor, which collects relevant
cost data from the field activities conducted to accom-
plish the change order work. The parameters of this
system should be specified in the original project con-
tract and should include certain key elements, such as:

1. Daily listing of materials placed, with supervisor
sign off.

2. Daily listing of equipment hours used, with super-
visor sign off.

3. Daily listing of labor hours by craft, with super-
visor sign off.

Field monitoring can be performed by the owner
or by the contractor, assuming the owner concurs with
the field monitoring procedures and conducts appro-
priate checks to confirm the procedures are followed.

Additionally, the project’s contract should specify
an agreed upon overhead allocation rate for changes
which do not cause delay and a different rate for
changes the do result in project delay.

Attorneys litigating a construction dispute in which
fraud may have occurred due to cost shifting, should
obtain the project documentation related to the original
scope of work, the change order scope of work docu-
mentation, and all force account documentation. If the
contract or the owner did not require force account
documentation, then the litigator should search for
contemporaneous project documentation, which will
help establish the cost of work performed or to at least
test, the reasonableness of the contractor’s (or
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subcontractor’s) claimed change order cost. One
particularly resourceful area of discovery may be to
obtain the cost data for project work activities which
are not included in the T&M scope of work and then
analyze this data to determine if these costs reason-
ably support the scope of work performed which was
outside the scope of the T&M change order.

Additionally, the attorney should depose the field
supervisors who supervised the laborers working on
the T&M change order and material vendors. Of
particular interest will be to determine what other
work the supervisor oversaw and the labor needed to
accomplish this work and what other materials were
being supplied.

Fraudulent Cost Submittals

Fraudulent cost submittals can occur on time-
and-material, guaranteed-max or unit price projects.
Each of these types of projects require the owner
to undertake a more involved role in monitoring and
controlling the cost of construction.

Examples of fraudulent cost submittals:

1. Fictitious material invoices.

2. Fictitious time cards.

3. Material invoices for material used elsewhere.

4. Fictitious subcontractor invoices passed through
the general contractor to the owner.

5. Inflated or fictitious invoices from related parties
such as material suppliers, equipment suppliers
or subcontractors.

6. Inflated units claimed on a unit price contract.

Strong contract language is required as a first
step in minimizing the risk of fraudulent cost sub-
mittals. This language should address issues such as:

1. Invoice documentation

2. Project cost documentation

3. Proof of payment documentation

4. Owner audit rights

5. Related party transactions

6. Subcontractor billing parameters

The invoices should include reasonable cost-
based back up such as time cards, material invoices,
receivers and subcontractor invoices. This documen-
tation must tie to the contractor’s project cost docu-
mentation and proof of payment documentation. The
contract should provide the owner with the right to
trace/prove payments for claimed expenditures and to
confirm expenditures with providers.

Additionally, the contract should have a vendor
ethics policy which prohibits any party from purchas-
ing products from a related party, or at a minimum, all
related parties must be disclosed and purchases for
these entities must be by competitive bid or at prices
that can be confirmed for competitiveness on the open
market.

The contract should also specify when and how
bids should be solicited for major material, equipment
and subcontractor services.

Finally, the contract should specify the type of
subcontract the contractor can engage in and specify
billing procedures between the contractor and subcon-
tractor which are consistent with the billing procedures
required of the contractor by the owner.

Another risk area for fraudulent cost submittals
occurs during unit price contracts (or change orders)
where the units are not adequately controlled. Unit
price contracts can be based on yards of concrete,
miles of pavement or truckloads of fill. To control the
risk of fraud on these contracts the owner should
specify that sufficient data be collected as part of the
unit count so that checks of contemporaneous records
can confirm the accuracy of the unit count. For
example, when counting yards of concrete, each load
count should include such information as the truck
driver’s name, the batch number, date delivered and
supervisor’s signature. Additionally, if the owner
allows the contractor to make the count then the owner
should conduct random field checks of the count.

Attorneys litigating construction disputes involv-
ing fraudulent cost submittals, should obtain the docu-
mentation specified by the contract to control cost-
based billings. Also, contemporaneous documentation
from the project cost and administrative systems that
can shed light on the actual cost or units placed, should
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be obtained. Finally, documentation such as purchase
orders, driver logs or work orders, should be obtained
from suppliers, carriers and other service providers.

Bid-Rigging and Kickbacks

Bid-rigging occurs when a corrupt employee of
the owner influences the outcome of the bid solicita-
tion and selection process for purposes of personal
gain. This primarily occurs in three ways:

1. Manipulating the bid specifications prior to bid
solicitation:

a. Setting bid specifications that can only be
satisfied by one contractor.

b. Secretly issuing bid specifications early to
allow a bidder to prepare a more compre-
hensive bid then the competition.

c. Secretly issuing bid specifications early to
a bidder and then limiting the time available
for bid responses by all bidders once the bid
spec’s are officially issued.

d. Secretly providing additional specs to a
bidder or advising the bidder of hidden value
engineering opportunities in the specifications.

e. Secretly providing the bidder with a copy of
the engineer’s estimates.

2. Manipulating the bid solicitation process:

a. Steering the bid solicitation process by cre-
ating targeted bidder qualification require-
ments.

b. Issuing the bid solicitation over the weekend
or during a holiday.

3. Manipulating the bid acceptance and contract
negotiation process:

a. Bidders that negotiate significant changes
after winning the bid but before signing the
contract.

b. Low bidders who decline the award and then
show up as a subcontractor to the second
lowest bidder.

Kickbacks are often an essential element of a
bid-rigging scheme. These kickbacks can take the form

of direct payments, debt forgiveness, services or
bargain transactions. During litigation, the attorney will
need to identify the individuals most likely to have
participated in the scheme so that subsequent discovery
can uncover the facts needed at trial. Target individuals
fall into two primary categories:

1. Employees in positions of authority whose influ-
ence could make the scheme successful.

2. Individuals whose lifestyles have “red flag”
attributes such as:

a. Lavish lifestyles or unexpected increases in
wealth.

b. Drugs, alcohol, gambling or other habits.

c. Family medical or other major personal
expenses.

Kickbacks are a popular form of fraud on lump
sum (fixed price) contracts. Under this scheme the
fraud is perpetrated by avoiding necessary construc-
tion costs at the expense of product quality. This
scheme is successful if the owner, or other interested
parties, is kept unaware of the difference between the
project as built and the original project specifications.
In order for the scheme to be successful the perpetra-
tor must obtain the support of parties tasked with the
responsibility for monitoring the project as built versus
the project drawings and specifications. These parties
include the owner’s inspectors, bank inspectors,
architects and government inspectors.

Perpetrators and participants in kickback
schemes share the same characteristics as those
involved in bid-rigging schemes.

Controlling kickback schemes on lump sum
contracts requires first establishing clear and compre-
hensive project drawings and specifications. These
specifications must then be monitored in the field by
capable independent inspectors. Inspectors should also
be rotated during the term of the project to check the
cumulative status of the work and to avoid giving one
inspector too much opportunity to participate in a kick-
back scheme.

Attorneys litigating construction disputes involv-
ing bid-rigging should focus discovery efforts on the

concluded on page 19
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Supplementing the “But For” World:
Estimating Damages in Patent Infringement Cases1

by: Karl Hampe*
BDO Seidman, LLP

In 1999, the Court of Appeals of the Federal
Circuit (“CAFC”) explicitly articulated the principle
for patent damages that “[a] fair and accurate recon-
struction of the ‘but for’ market must take into
account, where relevant, alternative actions the infringer
foreseeably would have undertaken had he not in-
fringed.” (Grain Processing Corp. v. American Maize-
Products Co., 185 F.3d 1341,1350; 51 U.S.P.Q.2D
(BNA) 1556 (Fed. Cir. 1999) This language has been
adopted at the District Court level (see, e.g., Bose
Corp. v. JBL, Inc., CIVIL ACTION No. 98-10209-
PBS, UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF MASSACHUSETTS, 112 F.
Supp. 2d 138, 160; 2000 US. Dist. LEXIS 13220,
August 31, 2000, Decided). As a result, expert wit-
nesses opining on the basis and amount of damages in
patent infringement matters are charged with consid-
ering the alleged infringer’s alternative actions, the
foreseeability of those actions and their impact on
damages. In the Grain Processing Corp. case, the
alternative actions which the accused infringer would
have undertaken were relevant to both the decision
not to award lost profits and the amount of reasonable
royalties.

Implications

Although some damages experts and counsel have
already been considering the foreseeable alternative
actions by the accused infringer in their analyses of
damages, others will need to expand their analyses to
include this topic. This expansion in the scope of in-
quiry will result in an increase in the topics considered
by the finder-of-fact and may require additional testi-
mony and exhibits at trial. Accused infringers may be
able to demonstrate foreseeable alternative actions
which constrain damages (as was done in the Grain
Processing Corp. case). Lack of consideration of the
accused infringer’s alternative actions might result in
higher damages estimates.

Analyzing the accused infringer’s actions in the
but-for world may also entail more discovery from the

accused infringer. Determining what it would have cost
to offer an acceptable noninfringing alternative prod-
uct might include consideration of benchmarks such
as financial, manufacturing and marketing plans as well
as actual production data associated with the intro-
duction of noninfringing products offered by the
accused infringer.

In addition, damages experts and counsel retained
by the patent-holder need to anticipate changes to
damages estimates if- due to a lack of familiarity with
the accused infringer’s decision-making processes and
the documents associated with those processes – they
do not consider one of the accused infringer’s fore-
seeable alternative actions.

Open Issues

The explicit requirement set by the CAFC is
relatively new and its application to the specific facts
of individual cases will vary. There remain open
questions regarding the consideration of the alter-
native actions which the accused infringer foreseeably
would have taken, including: How would damages be
estimated if the accused infringer’s foreseeable avail-
able alternative would have been to offer a product
which has some – but not all – of the benefits of the
patented product? If the accused infringer did not have
foreseeable alternative actions at the time that the
alleged infringement began, but such alternatives
subsequently became available, do damages (e.g., in
the form of a reasonable royalty) change during the
damages period? What is the extent to which fact
witnesses employed by the accused infringer will be
allowed to testify on the hypothetical actions of the
company in the but-for world? Will this vary from case
to case? Does the finding that the accused infringer’s
foreseeable alternative actions in the but-for world
must be taken into account in damages analyses in
patent infringement matters have implications for other
contexts e.g., breach of contract)?

concluded on page 19
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Patent Infringement:
When Does the Damages Period Begin?

by: Karl Hampe* and James T. Schmid, CPA**
BDO Seidman, LLP

Based on new statutes and revisions to estab-
lished statutes, patent infringement damages may be
awarded for periods prior to the sale of the accused
product as well as prior to the issuance of the patent(s)
covering the accused products. These changes have
implications for damages consultants, counsel and their
clients involved in patent litigation. It is important to
recognize that – just like damages after the sale of the
accused product and after the issuance of the patent –
damages prior to the sale of the accused product or
prior to the issuance of the patent must be substanti-
ated based on the facts of each case and the business
and legal context of the matter. Additionally, legal con-
straints on the damages period (e.g., whether the
patent-holder provided notice of his/her patent) may
also limit the damages period.

Damages Prior to the Sale
of the Accused Product

Prior to 1994, U.S.C. Section 271(a) stated that
“whoever without authority makes, uses or sells any
patented invention, within the United States during the
term of the patent therefor, infringes the patent.” In
1994, that language was changed and infringement is
now considered to occur when an unauthorized entity
“makes, uses, offers to sell, or sells any patented
invention. ...” 35 U.S.C. § 271 (1994). As a result,
there is a statutory basis for claiming damages for a
period when the accused product is offered for sale
but has not yet been sold . These damages might
occur as a result of pre-introduction announcements
by an accused infringer or, in the case of products
which have longer lead times for purchasing, when an
accused product is available for sale, but no sale has
been consummated. If a patent-holder already sells a
product at the time an alleged infringer offers an
accused product for sale, damages might consist of
lost profits based on reductions in the number of units
sold (if the patent-holder can prove that consumers
defer purchases while waiting for the accused product)

or price erosion (if the patent-holder can prove that it
was forced to reduce its prices in the face of a lower
price being offered by the accused infringer).

Damages Prior to the
Issuance of the Patent

The American Inventors Protection Act was
passed in November 1999. Among other things, this
Act provides that, if certain disclosure criteria are met,
a patent-holder may be entitled to a royalty payment
on accused products sold while the patent application
was pending. To obtain a reasonable royalty for this
period, the patent when issued must be substantially
identical to the application. These damages may not
take the form of lost profits.

Implications

The potential extension of the damages period
means that the amount of damages may be higher
than counsel or the parties anticipated at the outset of
litigation. Additionally, if the damages period begins
earlier, the amount of prejudgment interest on any
damages may also increase. During discovery, counsel
typically explores events that occurred prior to the sale
of the accused product in connection with establishing
the activities leading up to the issuance of the patent
and the sale of the products that allegedly embody the
patent. Counsel may also wish to focus on topics help-
ful for the estimation of damages for that period. Such
topics for investigation of the period while the patent
application was pending may include licenses of other
patents or intellectual property, whether acceptable
non-infringing alternatives were available, financial
projections and results, or reports by sales representa-
tives regarding customer comments and price changes.
Even if damages are calculated as lost profits for the
period after the issuance of the patent, counsel may
need to identify an expert witness to determine a
reasonable royalty rate if damages are claimed for the
period prior to the issuance of the patent.



THE  LITIGATION  NEWSLETTER PAGE  13

Litigation Section • State Bar of Michigan

Visit us on the web at: www.michbar.org /sections/

Open Issues

Since the statutory bases of patent infringement
damages prior to the sale of the accused products or
the issuance of the patent at issue are relatively recent,
some questions arise regarding their application in a
damages claim. For example: May damages be claimed
for offers to sell that never resulted in actual sales?
For example, a patent-holder may reduce prices in
response to an announced product introduction by a
competitor which, based on pre-introduction informa-
tion or actual sales in foreign countries, is alleged to be
an infringing product if sold in the United States. How-
ever, that competitor may ultimately not make any sales
in the United States. For reasonable royalty damages
on accused products sold prior to the issuance of a
patent, what is the appropriate rate? Should this
reasonable royalty rate recognize that the royalty is
being paid for a patent that has not yet been issued?
Should the reasonable royalty rate for the period prior
to the issuance of the patent be the same as the
reasonable royalty rate after the issuance of the patent?
What is the appropriate date for the hypothetical
negotiation at which a reasonable royalty would be
set? What if the accused products were “offered for
sale” but sales were not consummated for a year or
more?

Conclusion

Although the methods for estimation of these
types of damages have yet to be well-established, patent

infringement damages may include periods prior to the
sale of the accused products or prior to the issuance
of the patent at issue. These damages estimates are
likely to be most credible when – like patent infringe-
ment damages based on events after the issuance of
the patent and the sale of the accused product – they
are based on the specific facts of the individual case,
the business context and the requirements of case law.
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Parties to contracts frequently strive to control
and manage the hazards and risks that emanate from
the ever-present potential breach of contract just around
the corner. One of the most common devices used to
obtain a degree of control over the litigation is a forum
selection agreement, also known as a venue agree-
ment, in which the parties agree that disputes between
them will be heard in a particular court in a particular
location. Such forum selection agreements are
routinely found in the boilerplate sections of standard
contracts, and are often accompanied by a choice of
law clause and language in which the parties also
expressly consent to personal jurisdiction over them
by the courts in that venue.1  These clauses are designed
to provide to one or more of the parties a familiar, tried
and true court in which to litigate any dispute that might
arise, one where the judges and procedures are
familiar. While commonly used, the enforceability of
these clauses has become complicated and uncertain.
This article is designed to provide a brief roadmap to
the issues presented.

Venue and Forum Selection Agreements

The starting point for determining the enforce-
ability of a forum selection agreement in Michigan will
be a review of any relevant statutes that relate to the
subject matter of the underlying agreement or dispute.
In addition to the general venue statutes 2 , there are a
surprising number of substantive statutes that contain
specific venue provisions that either defer to the agree-
ment of the parties, or limit venue to particular loca-
tions. As an example, agreements to arbitrate are
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controlled by MCL 600.5031, which allows the parties
to determine the place of arbitration. On the other hand,
an example of a very narrow venue rule can be found
in MCL 15.270, in which suits for open meetings act
violations against a state agency must be brought in
Ingham County.

The degree to which a venue agreement will be
enforceable in state court will, in large measure, depend
upon (i) whether the language of the controlling venue
and/or substantive statute for the particular cause of
action contemplates and/or allows the making of a
private venue agreement between the parties in
advance of any dispute, (ii) whether the cause of
action at issue in the venue agreement has already
accrued at the time of the making of the venue agree-
ment, and (iii) the degree to which the venue agreed to
by the parties is a forum contemplated by the appli-
cable venue statute. The Michigan Supreme Court held
in Omne Financial, Inc. v. Shacks, Inc., 460 Mich
305; 596 NW2d 591 (1999) that where a controlling
venue statute is silent with regard to forum selection
or venue agreements, and does not expressly contem-
plate the making of such agreements in advance of
the accrual of the cause of action, a forum selection
clause agreed to by the parties that provides for the
filing of any prospective lawsuit in a particular venue
will be unenforceable. The Court reasoned that,
because the Legislature in the general venue statute
(MCL 600.1605) at issue in that case failed to provide
for agreements in advance as to venue (but did, in
contrast, expressly contemplate such agreements in
the personal jurisdiction provisions of the Revised

A Brief Guide to the Use of Forum Selection and
Jurisdictional Agreements in Michigan Court Litigation

by: John Mucha III
Dawda, Mann, Mulcahy & Sadler PLC
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Judicature Act), “enforcement of contractual provi-
sions establishing venue of causes of action that may
arise after the contract is executed would contradict
the manifest intent of the legislature.” 460 Mich at
313. In other words, parties may not agree to venue in
advance of the accrual of the cause of action, absent
statutory authority.

As to venue agreements for causes of action that
have already accrued, the majority opinion in Omne is
less than clear in this regard, but appears to suggest
that venue agreements entered into after the cause of
action has already accrued arguably may be enforce-
able as being the equivalent of a “waiver regarding the
choice of venue.”3  460 Mich at 316. However, the
Supreme Court stopped short of expressly approving
venue agreements entered into after the cause of
action has already accrued. Therefore, one has to tread
very cautiously, and should be fully prepared for a lower
court to hold that such venue agreements, entered into
after the cause of action has already accrued, are
unenforceable unless the venue contemplated by the
agreement is also one that may have been proper
under the applicable venue statute in the absence of a
venue agreement.4  Obviously, if the venue chosen by
the parties looks too odd, the judge handling the case
may sua sponte remove it to another court under MCR
2.223.5

In addition to these concerns, one must not over-
look subject matter jurisdiction limitations that may
negate the venue selected by the parties. If the court
selected within the forum selection clause is not
empowered to hear the kind of dispute at issue, the
agreement will be unenforceable. It is well established
that parties cannot select a forum court that lacks
subject matter jurisdiction over the dispute, and
cannot by contract create for themselves or bestow
upon a court subject matter jurisdiction. Edwards v
Meinberg, 334 Mich 355; 54 NW2d 684 (1952); In re
Return of Forfeited Goods, 452 Mich 659; 550 NW2d
782 (1996). Thus, for example, where a particular kind
of suit is reserved for a particular court, the parties
cannot by agreement empower a different court to
hear the suit. While it may be possible in some circum-
stances to argue that the jurisdiction is not exclusive to
a particular court, and cite to examples where an

apparent exclusivity has not been followed, such argu-
ments cut against the weight of authority.6

What are the practical pointers for the attorney
involved with litigating or drafting a venue agreement?
First, do not rely upon any venue selection agreement
made before the cause of action has accrued, unless
the relevant venue statute allows such a pre-accrual
agreement. Second, consider structuring your business
agreements (or other agreements out of which the
future causes of action may flow) to provide for the
execution of a venue agreement or a waiver after the
cause of action accrues. Third, keep the venue agree-
ment reasonable, and do not choose a venue that
cannot under ordinary circumstances be justified or
that is far removed from what the applicable venue
statutes might permit. Recognize that a healthy degree
of uncertainty will accompany the enforceability of most
venue agreements. Just because your client has agreed
to a particular venue does not mean that your case will
necessarily be tried there.

Postscript: Right to Sue Concerns

An additional wrinkle to the above can some-
times occur in venue agreements between in-state and
out-of-state parties, in which a foreign corporation
agrees to be subject to personal jurisdiction in Michi-
gan courts and agrees to bring suit in a pre-determined
Michigan venue. While generally enforceable, these
jurisdictional agreements can be subject to attack if
they run contrary to the statutes governing the right to
sue. Under Michigan law, a foreign corporation is not
permitted to sue in Michigan if that corporation has
not obtained a certificate of authority from the State
of Michigan. MCL 450.2051(1) provides that: “A
foreign corporation transacting business in this state
without a certificate of authority shall not maintain an
action or proceeding in any court of this state until the
corporation has obtained a certificate of authority.”
Such a limitation in the right to bring an action will not
be overcome by the mutual willingness of the parties
to limit their suits to Michigan courts. Thus, the practical
lesson is that, before one enters into an agreement
making Michigan courts the exclusive forum for
disputes, one first had better be certain that Michigan
is a legally permissible option.
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Endnotes

1. An example of a typical clause might be: “All disputes
between the parties arising out of or related to this contract
shall be adjudicated in the State of Michigan, Wayne County
Circuit Court or in such other courts situated in Wayne
County, Michigan as may have jurisdiction. The parties
hereby consent to personal jurisdiction over them in the
State of Michigan in such courts.”

2. In the absence of a venue agreement or a more specific
governing statute, one would ordinarily look to Michigan’s
general venue statutes, MCL 600.1605 (real property
actions), MCL 600.1615 (actions against governmental
units), MCL 600.1629 (tort and product liability actions),
MCL 600.1627 (other non-contract actions) and MCL
600.1621 (other actions).

3. The Supreme Court, in citing a line of cases pre-dating the
Revised Judicature Act that upheld venue agreements
involving an existing cause of action, noticeably declined to
overturn that line of cases, and so limited its holding to
only venue agreements involving an unaccrued cause of
action.

4. Indeed, the prior Court of Appeals ruling in Omne (before
the case reached the Supreme Court) held that it made no
difference whether the cause of action had accrued, as all
venue agreements that run contrary to the relevant venue
statute, are unenforceable, stating: “We find no evidence
that the Legislature intended to allow parties to vary these

rules contractually.” 226 Mich App at 408. Only if the
agreement resulted in a venue that would also matched a
venue contemplated by the statute would the Court of
Appeals have found the agreement enforceable.

5. The Supreme Court’s opinion in Omne leaves open some
intriguing possibilities. Even though a pre-accrual agree-
ment to a particular venue may be vulnerable, a waiver of
venue may be acceptable. This suggests that perhaps, in-
stead of agreeing to a particular venue in advance of accrual
of the cause of action (which would run afoul of Omne),
parties could simply agree to later execute a forum selec-
tion agreement after the cause of action has accrued, or
later waive affirmative defenses regarding venue. While
agreements-to-agree are generally enforceable, it is unclear
how these kinds of venue-related agreements would be
viewed. Opdyke Inv. Co. v. Norris Grain Co., 413 Mich.
354; 320 NW2d 836 (1982) (a contract to make a sub-
sequent contract may be valid.)

6. In some circumstances, even where a statute prescribes a
particular venue, examples may be found where that venue
is not absolute as a practical matter. One example of this
may be found in cases involving construction lien foreclo-
sure under MCL 570.1118. Although that statute requires
that the action be brought in the circuit court for the county
where the real property is located, cases can be found
where foreclosure actions have been maintained in other
courts. See generally, McAlpine and Keating, Construc-
tion Liens in Michigan (ICLE, 2001), at §6.4.

Coming to Terms with Compromise:
A Brief for Facilitation Mediation

by: Stewart M. Israel*
Martens, Ice, Geary, Klass,

Legghio, Israel & Gorchow, P.C.

Sometimes there is no acceptable compromise.
The litigants’ positions are irreconcilable. It is neces-
sary that a third party – a jury, a judge, an arbitrator –
decide the dispute. Most of the time, however, com-
promise is possible, and preferable to litigation. Most
litigants eventually conclude that a negotiated resolu-
tion better serves their interests than the cost and risks
of litigating to third-party resolution.

Litigation is inflexible: Generally it is a “zero-sum
game.” One party wins, the other loses. One party is

“right,” the other “wrong.” One achieves everything,
the other nothing. Litigation is defined by absolutes.
In addition, litigation requires expense, time, work, and
emotional energy. It may require that litigants expose
personal, proprietary or embarrassing information. Its
ebbs and flows are unpredictable and its consequences
are uncertain. Litigation can appear – and can be –
irrational. Observing motion day in any given circuit
court may cause one to doubt whether there is order
in the universe. Does a rational person want his fate
determined in this process?
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Lawyers understand these things, and that’s why
most cases settle. Litigation may be the fairest alter-
native to dispute resolution by personal combat, but
reasonable compromise is usually the better option.
Most litigants reach this conclusion, cerebrally and vis-
cerally, after some experience with the litigation
process. Still, coming to terms with compromise can
be difficult.

To a litigant, compromise may have negative
connotations. One sense of the word connotes sacri-
fice of principle, as in “he compromised his ideals”
(i.e., sold out). Another sense of the word suggests
impropriety, as in “she was caught in a compromising
position” (i.e., doing something disreputable). Compro-
mise suggests abandoning purity and right, anathema
to the litigant who has Truth, Justice, the statute, and
contract language on his side. (“If I’m right, why should
I compromise?”)

Even the suggestion of compromise may under-
mine the client’s confidence in the hard-nosed litigator
the client thought she hired. (“Hey, I thought you were
on my side!”) This is exacerbated by cultural phenom-
ena: our “rights” orientation; our affinity for the
Lombardi ethic (“Winning is the only thing.”); the
absolutist outlook inculcated by our religious traditions;
and our expectation that Justice always will neatly
triumph, as it does in 105 minutes on the big screen
and 60 minutes on the small one, even if Paul Newman
drinks too much or the Mafia runs Tom Cruise’s law
firm or senior partner Al Pacino really is Satan.

Despite this, to properly serve their clients
lawyers must counsel on available alternatives to liti-
gation and the benefits of compromise. Michigan Rule
of Professional Conduct 2.1 recognizes the lawyer’s
role as “advisor” and requires that the lawyer “render
candid advice.” This includes aiding the client to
transcend emotion and assess his true interests and
objectives. MRPC 2.1 continues: “In rendering advice,
a lawyer may refer not only to law but to other consid-
erations such as moral, economic, social, and political
factors that may be relevant to the client’s situation”
The comment to MRPC 2.1 elaborates:

Advice couched in narrowly legal terms
may be of little value to a client, especially
where practical considerations, such as cost

or effects on other people, are predominant.
Purely technical legal advice, therefore, can
sometimes be inadequate.

MRPC 1.4(b), addressing “communication,” pro-
vides: “A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to make
informed decisions regarding the representation.” The
comment to MRCP 1.4 elaborates: “The client should
have sufficient information to participate intelligently
in decisions concerning the objectives of the represen-
tation and the means by which they are to be pursued
to the extent the client is willing and able to do so.”
Sometimes the lawyer’s task is simple: to explain that
it doesn’t make sense to go to trial and spend $100
thousand in fees to collect $20 thousand. Sometimes,
however, the lawyer’s task is more difficult. (“I’m
right. I will not compromise. Whose side are you
on?”)

Still, most clients eventually understand that
compromise must, at the least, be considered seriously.
Helping clients reach this understanding can be aided
by allusion to the wisdom of others. There is the
lawyer’s aphorism: “A reasonable settlement is
preferable to a good case, because one can always
lose a good case.” There is Judge Learned Hand’s
1926 observation to the New York Bar: “… as a liti-
gant, I should dread a lawsuit beyond almost anything
else short of sickness and death.” There is Abraham
Lincoln’s advice, circa 1850, from his “Notes For A
Law Lecture”:

Discourage litigation. Persuade your neigh-
bors to compromise whenever you can.
Point out to them how the nominal winner
is often a real loser – in fees, expenses and
waste of time.

There is Voltaire’s voice of experience: “I was
never ruined but twice – once when I lost a lawsuit
and once when I won one:” There is Charles Dickens’
description in Bleak House of the Court of Chancery:

. . . which gives to monied might, the means
abundantly of wearying out the right; which
so exhausts finances, patience, courage,
hope; so overthrows the brain and breaks
the heart; that there is not an honourable
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man among its practitioners who would not
give – who does not often give – the warn-
ing, “Suffer any wrong that can be done
you, rather than come here!”

And there is Ambrose Bierce’s definition of
“litigation” in The Devil’s Dictionary (1911): “A
machine which you go into as a pig and come out of as
a sausage.”

Formal recognition of the drawbacks of litigation
and the benefits of compromise is at hand. MCR 2.410
endorses non-binding alternative dispute resolution and
empowers courts to order litigants to participate in
ADR. MCR 2.411 gives new status to facilitative
mediation, a process guided by a neutral mediator who
assists the parties’ settlement discussions. See Martin
I. Reisig, “Michigan Welcomes Alternative Dispute
Resolution” and “How Facilitative Mediation Works;”
Vol. 10, No. 3 Labor and Employment Lawnotes 8-9
(Fall 2000). Michigan district and circuit courts, the
Equal Employment Opportunity Commission and oth-
ers have had successful experience with facilitative
mediation programs. See e.g., Rosalie Tucker Rashavy,
“The EEOC Mediation Program,” Vol. 10, No. 4 Labor
and Employment Lawnotes 4-5 (Winter 2000-2001).

I’ve participated in facilitative mediation from both
non-party perspectives, as a mediator and represent-
ing litigants. I’ve found that it generally is a productive
undertaking on multiple levels, even if it doesn’t
produce settlement. It gives the parties a kind of
confidential “day in court,” where they express their
viewpoints – factual, legal and, often, moral and emo-
tional – directly to their opponents. This requires that
parties clearly articulate their view-points to a critical
audience, which often causes parties to assess their
viewpoints from the opposing perspective, likely for
the first time. Often this process diffuses emotion and
encourages moderation. It may clarify objectives and
diminish the parties’ need to pursue vindication, paving
the way to settlement based on rational self-interest.

At the least, it sharpens the issues and identifies
exactly what is in dispute.

By providing a hospitable forum for communi-
cation between the parties, facilitative mediation can
eliminate misunderstanding, expose common ground,
and identify compatible objectives. It is not unusual
for litigants to begin mediation breathing fire and end
– settlement or not – thanking one another for listening.
And, of course, facilitative mediation often does result
in settlement. Communication, aided by the efforts of
an effective facilitative mediator, can overcome what
were seemingly insurmountable differences. Further,
an effective mediator can validate the sound advice
already given by the litigants’ lawyers, confirming the
risks and drawbacks of litigation and the benefits of
reasonable compromise. The facilitative mediator’s
neutrally-communicated perspective can shed new light
on the situation, even if this phenomenon is based on a
variation of the dubious principle that an expert is some-
one from out of town.

Of course, despite the parties’ good faith and the
mediator’s best efforts, sometimes there is no accept-
able compromise, and nothing will substitute for that
real “day in court” and decision by jury, judge or arbi-
trator. C’est la guerre. That’s what keeps litigators in
business. At the same time, however, even the most
combat-hardened and partisan litigators serve their
clients by counseling them to consider compromise. In
many cases, facilitative mediation is an effective way
to clear the fog, identify the parties’ true interests and
objectives, test whether there is a reasonable compro-
mise, and rationally weigh the alternative: expensive
and uncertain litigation, number three on Judge Learned
Hand’s dread list, just behind sickness and death.

* The Litigation Section of the State Bar of Michigan would
like to thank Stewart M. Israel and the Labor and Employ-
ment Section of the State Bar of Michigan for granting
the Litigation Section permission to reproduce and
publish this article from the Spring 2001 issue of Lawnotes.
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Endnote

1. To obtain a detailed checklist of construction project fraud
risks and controls contact Jim Schmid at (248) 244-6524 or
jschmid@bdo.com.

bidding process, the nature and need for particular
specifications and the timing of when specifications
were released. Additionally, discovery should address
the contract negotiation process, particularly if the low
bidder drops out or if major changes are made to the
project between bidding and contract acceptance.

Attorneys litigating construction disputes involv-
ing kickbacks should focus discovery efforts on
comparing the project drawing and specifications with
what was actually constructed. Where variances are
discovered, the time frame during which the work
occurred should be determined and then the person
who had responsibility for inspecting this aspect of the
project during that time can be identified.

Conclusion

With a more comprehensive analysis of the
but-for world, comes greater complexity. Damages
experts and counsel may need to expand the scope of
opinion testimony regarding the basis and amount of
patent infringement damages. The relevant skills of
the damages expert may also need to expand to
include familiarity with strategic planning and
marketing. Although damages estimates will be more

Supplementing the “But For” World: Estimating Damages in Patent Infringement Cases

concluded from page 11

complex and require additional areas of judgment by
the damages expert and the finder-of-fact, they will
hopefully more accurately mirror the economic reality
of the consequences of the alleged infringement.

Endnote

1. For further information on this topic contact Jim Schmid at
(248) 244-6524, or jschmid@bdo.com.
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