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 CHAIR'S LETTER 
 Abraham Singer  Pepper, Hamilton & Scheetz 
 

Last year, the Litigation Section committed to provide programs specifically designed to 
assist you not just in learning more law, but in becoming a more effective trial advocate.  In 
the Spring, we presented a program by Professor James McElhaney.  His "picture method" of 
trial presentation taught us how to paint the picture that we wanted the court or jury to see at 
the conclusion of a trial.  We came away with many exciting new ideas on how to try our 
next cases, regardless of the subject matter involved. 
 

During our Summer conference at Shanty Creek, we again emphasized teaching practical 
insights.  A nationally-recognized jury selection expert explained the theories of jury 
selection, their practical applications, and the use of mock juries to fashion a stronger trial 
presentation.  His videotapes of mock jury deliberations destroyed many of the myths and 
conventional wisdoms surrounding jury deliberations and what jurors focus upon in deciding 
a case.  An expert in computer animation showed us how complex concepts which threaten 
to bore or overwhelm a fact-finder can be transformed into vivid advocacy through the use of 
sophisticated technology.  Finally, an accounting expert taught us how to turn the most 
mind-numbing financial documents into interesting stories of fraud and deception. 
 

The Section is also looking to become more proactive on pro bono issues.  One goal is to 
develop a pool of lawyers and law firms who are willing to step in where the Legal Services 
Corporation cannot and undertake representation on important matters, including class 
actions and major constitutional challenges.  Anyone who may be interested in actively 
participating or promoting this type of representation should contact me to further develop 
this group. 
 

Finally, we are looking to continue our involvement in improving the workings of the State 
judiciary.  During this year's annual State Bar meeting, the Section sponsored a very lively 
panel discussion, with significant audience 
participation by practitioners and judges, on 
the ever- evolving topic of court reform.  We 
intend to stay actively involved in this area and 
become more vocal on ways of improving the 
judiciary and the utilization of judicial 
resources. 
 

These are just some of our thoughts on great 
and small topics we intend to pursue in the 
coming year.  We invite you to contact any of 
the officers, committee chairs or council 
members with your own thoughts and ideas.  We look forward to your comments, criticism 
and continued involvement. 
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LETTERS TO THE COURT:  CAVEAT LAWYER! 
  

John M. Ketcham  Clark Hill P.L.C. 
 

The Michigan Rules of Professional Conduct prohibit 
exΒparte contacts with or attempts to influence judge or 
juror:  "A lawyer shall not (a) seek to influence a judge, 
juror, prospective juror, or other official by means 
prohibited by law; (b) communicate ex parte with such a 
person concerning a pending matter, except as permitted by 
law . . . ."  MRPC 3.5.  A leading legalΒethics text states 
that the rule "requires little comment," apparently because it 
embodies the simple notion of fair play:  "[T]he adversary 
system is based on the assumption that equals will meet in 
fair contest before a neutral tribunal" and "[u]nauthorized ex 
parte contacts with a trier of fact . . . directly will undermine 
the system, for they deprive the opposing party of an 
opportunity to respond."1  Most lawyers might agree, and 
the examples of forbidden contacts that come to mind 
support the rule=s apparent simplicity.  A leading 
legalΒethics casebook does not contain any material 
regarding prohibited contacts.2  In compliance with this rule 
lawyers copy judges with letters sent to opposing counsel, or 
send letters directly to the judge and copy opposing counsel. 
 Although some judges discourage such correspondence, 
letters that are copied to opposing counsel are not, by 
definition, ex parte. 
 

The rule=s simplicity has perhaps prevented lawyers from 
realizing the significance of the comment to the rule which 
cautions that in addition to avoiding conduct prohibited 
under that rule, "[a] lawyer is required to avoid contributing 
to a violation" of the Code of Judicial Conduct.  Relying 
upon the Code of Judicial Conduct, the Michigan State 
Bar=s Standing Committee on Professional and Judicial 
Ethics (Committee) has issued an opinion that declares 
unethical letters to the judge that discuss the substance of 
actions pending before the court, even if copied to opposing 
counsel.  Michigan Ethics Opinion RIΒ243 (October 5, 
1995).3  In Opinion RIΒ243, defense counsel asked about 
the propriety of the following situation.  Defense counsel 
obtained the conditional release of defendant, a habeas 
petitioner.  Pretrial Services must notify the court of any 
violations of the release conditions.  Opposing counsel 
wrote Pretrial Services about defendant=s arrest while on 

release, and copied the judge and defense counsel.  No 
charges resulted from defendant=s arrest.4 

The Committee noted that because the letter was copied to 
opposing counsel, it was not ex parte and therefore not 
prohibited by Rule 3.5(b).  But the Committee stated that 
the letter was "other communication made to the judge 
outside the presence of the parties" under Rule 3A(4) of the 
Michigan Code of Judicial Conduct.  That rule provides: 
 

(4) A judge shall not initiate, permit, or consider ex 
parte communications, or consider other 
communications made to the judge outside the presence 
of the parties concerning a pending or impending 
proceeding, except as follows: 

 
(a) A judge may allow ex parte 

communications for scheduling, administrative 
purposes, or emergencies that do not deal with 
substantive matters or issues on the merits, provided: 

 
(i) the judge reasonably believes 

that no party or counsel for a party will gain a 
procedural or tactical advantage as a result of the 
ex parte communication, and 

 
(ii) the judge makes provision 

promptly to notify all other parties and counsel 
for parties of the substance of the ex parte 
communication and allows an opportunity to 
respond. 

 
* * *  

 
(e) A judge may initiate or consider any ex 

parte communications when expressly authorized by 
law to do so. 

 
The letter did not fit within the exceptions to this rule.  The 
letter was not initiated by the judge or directed merely to 
court personnel, nor was the author disinterested.  The 
Committee concluded that the letter was improper: 
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A letter addressing the substance of a pending 
matter, which is directed to or copies the presiding 
judge, is improper even if the opposing counsel is 
contemporaneously sent a copy of the same letter.  
Traditional ways of communicating with a judge 
about the substance of a pending matter are 
pleading and oral argument.  We are unaware of 
any court rule, statute, or other legal authority 
which authorized communication with the 
presiding judge in any other manner. 

 
[Opinion RIΒ243.] 

 
Thus, correspondence or other communication to the 

judge that is outside the presence of all parties and that 
addresses "substantive matters or issues on the merits" is 
unethical.  The scope of the prohibition is potentially large. 
"Merits" has been interpreted to include matters that might 
indirectly affect how the judge might rule.5  The meaning of 
"substantive matters" seems to encompass all but the 
explicitly allowed exΒparte communications for 
"scheduling, administrative purposes, or emergency matters" 
(but letters for those purposes are declared unethical if the 
party will gain a procedural or tactical advantage). 
 

While the Code of Judicial Conduct does not apply to 
mere attorneys, the duties of the Code of Judicial Conduct 
and of the Rules of Professional Conduct are "reciprocal."  
Opinion RIΒ243.  MRPC 8.4(c) prohibits a lawyer from 
engaging in conduct prejudicial to the administration of jus-
tice, and MRPC 8.4(e) prohibits a lawyer from knowingly 
assisting a judge in conduct that is a violation of the Code of 
Judicial Conduct. Thus, the duties of the Rules of 
Professional Conduct and Code of Judicial Conduct are 
reciprocal: if the conduct is "prohibited to the judge" it is 
"prohibited to the lawyer if it would cause a violation by the 
judge." Opinion RIΒ243 (citing Opinion 96).  Accordingly, 
in considering the appropriateness of a contact with the 
court, a lawyer must also consider Code of Judicial Conduct 
and cases interpreting it.6 
 

Ethics opinions do not, of course, "have the force and 
effect of law," but "[t]o the extent the Committee does a 
professional job in researching the reasoning the opinions 
issued . . . the work of the Committee is well-respected by 
the courts and disciplinary agencies of the states."7  The 
Attorney Discipline Board takes a dim view of exΒparte 
contacts.8   In addition, a violation of the Code of Judicial 
Conduct may lead to mistrial or disqualification.9  As bench 

and bar become more aware of the scope and reciprocal 
duties of the Code of Judicial Conduct and Rules of 
Professional Conduct, we can expect more judges to insist 
that attorneys observe the prohibitions of the Code of 
Judicial Conduct in their dealings with the court.# 
_________________ 
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 THE GROWTH ZONE 
 

The legal profession, like many another, tends to become 
over-professionalized.  We forget that law is the rule for 
simple and untaught people to live by.  We complicate and 
over-refine it as a weapon in legal combat until we take it 
off the ground where people live and into the thin 
atmosphere of sheer fiction. -- Justice Robert H. Jackson 
 

I do not suppose that civilization will come to an end 
whichever way this case is decided. -- Justice Oliver 
Wendell Holmes 

 

 CIVILITY IN THE PRACTICE OF LITIGATION 
 The Hon. Marvin E. Aspen  U.S. Dist. Court - N.D. of Illinois 
 

Let me begin my remarks by quoting from a critic of our 
adversary system: 
 

"The idea that procedure must of necessity be 
wholly contentious disfigures our judicial 
administration at every point....  It leads counsel to 
forget that they are officers of the court and to deal 
with the rules and law and procedure exactly as the 
professional football coach with the rules of the 
sport....  

 
"The effect of our exaggerated contentious 

procedures is not only to irritate parties, witnesses 
and jurors in particular cases, but to give to the 
whole community a false notion of the purpose and 
end of law.  Hence comes, in large measure, the 
modern American race to beat the law.  If the law is 
a mere game, neither the players who take part in it 
nor the public who witness it can be expected to 
yield to its spirit when their interests are served by 
evading it.  And this is doubly true in a time which 
requires all institutions to be economically efficient 
and socially useful." 

 
These words were not uttered as part of the recent barrage 

of criticism of the legal profession.  These are the words of 

Dean Roscoe Pound in his 1906 message to the American 
Bar Association.  Dean Pound's words of warning 90 years 
ago were aimed at an audience made up exclusively of our 
profession.  His warnings were discussed briefly, and 
received little public attention. 
 

These concerns as to lack of civility in the litigation 
process as expressed by Dean Pound, however, are no 
longer a matter confined solely to polite professional 
discourse, but have become part of the current national 
debate that goes to the future viability of our justice system 
as we now know it. 
 

Judges, lawyers and the very foundation of our democratic 
society--an independent justice system enjoying the 
confidence of the citizenry--are under unprecedented attack. 
Ethnic and blonde jokes have been replaced by equally 
tasteless lawyer jokes.  Movie audiences cheer at the 
mandatory anti-lawyer rhetoric in today's hit films.  Talk 
show hosts continue to stoke this feeding frenzy.  And 
politicians attack lawyers and the organized bar as part of 
the current national political debate.  When lawyers and our 
justice system are routinely demeaned in this political 
debate, the very foundations of our democratic form of 
government are undermined and mortally damaged. 
 

ABC-TV in a prime time program last January--"The 
Trouble With Lawyers--With John Stossel," skewered our 
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profession.  Stossel opened the program using Yale 
Professor John Langbein's description--"we have a legal 
system that is a laughing stock." 
 

Some trial lawyers, I am afraid, might minimize the crisis 
of lack of public confidence and would even excuse some of 
the lawyer conduct in the Simpson case.  They would argue 
that the duty to represent a client zealously is paramount 
when it conflicts with any obligations of professionalism to 
the administration of justice.  This notion that the duty to 
represent trumps obligations of professionalism is, of 
course, indefensible as a matter of law.  Dean Pound pointed 
this out in 1906.  More recently, the United States Court of 
Appeals for the Eleventh Circuit aptly stated: 
 

"All attorneys, as "officers of the court," owe duties 
of complete candor and primary loyalty to the court 
before which they practice.  An attorney's duty to a 
client can never outweigh his or her responsibility 
to see that our system of justice functions smoothly. 
 This concept is as old as common law 
jurisprudence itself." 

 
Indeed, state courts say the same.  Last year the Delaware 

Supreme Court held: 
 

"Staunch advocacy on behalf of a client is proper 
and fully consistent with the finest effectuation of 
skill and professionalism.  Indeed, it is a mark of 
professionalism, not weakness, for a lawyer 
zealously and firmly to protect and pursue a client's 
legitimate interests by a professional, courteous, 
and civil attitude toward all persons involved in the 
litigation process.  A lawyer who engages in 
[Rambo] type of behavior is not properly 
representing his client, and the client's cause is not 
advanced by a lawyer who engages in 
unprofessional conduct of this nature." 

 
Nor does the Rambo lawyer enhance his or her reputation 

and chances for future professional success by such conduct. 
At the ABA Annual Meeting in Orlando earlier this month, 
United States Supreme Court Justice John Paul Stevens 
commented on this reality: 
 

"I have long held the view that a lawyer's most 
important asset is her reputation for integrity.  Few 
lawyers would dispute--in the abstract--the wisdom 
of maintaining your integrity while advocating on 
behalf of your client. 

 
"Let me remind you how often the paths of lawyers 
cross and recross over and over again.  Lawyers 
have long memories, particularly about the conduct 
of colleagues or adversaries...." 

 
* * * 

 
"An advocate who does not command the 
confidence of the judge bears a much heavier 
burden of persuasion than one who never misstates 
either the facts or the law.  Moreover, litigation is 
far more difficult and time-consuming when 
opposing counsel do not trust one another.  
Bluffing may be worthwhile at the poker table; in 
serious negotiation and in litigation, it usually does 
nothing more than cast an enduring shadow on the 
advocate's credibility." 

 
"Let me remind you of the importance of civility.  
A polite rejection of a settlement proposal can be 
just as firm as a show of indignation, and a succinct 
objection as telling as an unnecessary harangue....  
Courtesy is an essential element of effective 
advocacy." 

 
My own experience has been precisely that of Justice 

Stevens.  Just as lawyers love to gossip about judges and 
most litigator's have a "book" on the performance of every 
trial judge, we judges keep our own "book" on the litigators 
who practice before us.  There is no judge-lawyer privilege 
that I know of which requires a judge to keep confidential 
the unprofessional conduct of a lawyer in a case before that 
judge.  When that unprofessional lawyer does his Rambo act 
or performs disingenuously in my courtroom, I will probably 
share my tale of woe with my colleagues over lunch.  When 
the lawyer next appears before one of my colleagues who 
has to make a close decision, who do you  think will emerge 
the victor, the Rambo lawyer or his opponent? 
 

In my view, there is little or no tactical advantage for the 
unprofessional advocate - short or long term.  Rambo tactics 
likely will fail in the current case and certainly will damage 
the advocate's future reputation. 
 

We all start out in the practice of law with a good 
reputation.  That reputation can be easily ruined by 
unprofessional conduct and a damaged reputation is 
extraordinarily difficult to rehabilitate. 
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In 1989, when then Chief Judge Bill Bauer of the Seventh 
Circuit asked me to chair a committee to examine if there 
was a civility problem in the practice of law--and if so, what 
to do about it-- 
 

--we were concerned primarily with cleaning up our 
profession--retaining the honorable mores in a profession 
that was becoming bigger and more businesslike--making 
our working environment a more satisfying and less stressful 
one. 
 

What the Seventh Circuit Civility Committee was able to 
learn from evaluating the survey results from more than 
1500 responses is that there is a widespread dissatisfaction 
among judges and lawyers at the gradual changing of the 
practice of law from an occupation characterized by 
congenial professional relationships to one of abrasive 
confrontations. 
 

It is too simplistic to say, as have some apologists, that 
loss of civility in the practice of law is merely a microcosm 
of a changed society that, as reported in last month's U.S. 
News & World Report, is not as "kind and gentle" as in 
earlier days.  Causes for the legal profession's civility 
problems are numerous and complex.  No one cause is the 
dominant culprit. 
 

Many lawyers believe the practice of law is now as much 
a business as a calling or a profession.  Bottom line 
mentality aimed at winning at all costs often exacerbate 
tensions in lawyer relationships. 
 

Young lawyers are drafted as foot soldiers in the litigation 
wars.  Some emerge from law school properly idealistic 
about the litigation process then suffer culture shock when 
they go into some of the courtrooms of the 1990's.  Other 
young lawyers may begin practicing law under the influence 
of television in particular and motion pictures to a certain 
degree.  Practice almost always follows fiction.  Young 
lawyers and students exposed to the machinations of "L.A. 
Law" or current Hollywood films sensationalizing trial 

practice may very well expect that they should act in some 
of the dramatic, abrasive ways portrayed.  Certainly, some 
of today's new clients, whose education of our court systems 
is via the entertainment media, expect them to do so. 
 

The Seventh Circuit Civility Report attempts to address 
the roots of these problems and offers recommendations to 
the law schools and the legal profession - judges and 
lawyers alike. 
 

But because of the fallout from the O.J. Simpson case and 
the politicians who find lawyers and the judiciary easy 
pickings as political targets, our problems are now even 
greater and our response to these problems must be even 
more urgent. 
 

We must define standards for our professional conduct 
ourselves--or others will do it for us--and we may not like 
the result.  
 

The Seventh Circuit Civility Report included in its 
recommendations a proposed set of Written Standards for 
Professional Conduct for both Judges and Lawyers.  The 
Standards were aspirational, that is, a reaffirmation by 
judges and lawyers as to what constitutes professional 
conduct in our courtrooms. 
 

Since the issuance of the Seventh Circuit Civility 
Committee's Final Report and its proposed set of Written 
Standards for Professional Conduct, West Publishing 
Company has published the Report in Federal Rules 
Decision.  Most significantly, the Seventh Circuit has 
approved and adopted the Report.  Now, each lawyer 
admitted to practice before the Circuit must certify, as a 
precondition to admission, that he or she has read and will 
abide by the Standards. 
 

Lawyers and judges nationally have concurred that the 
Committee's recommendations as to how to address the 
problem are on the right track.  Let me give you a few 
examples. 

The Final Report has been featured in programs at Federal 
Judicial Workshops and Conferences in virtually every 
Circuit and at state court workshops throughout the country.  
 

Several Seventh Circuit Law schools have integrated the 
proposed Standards into course materials and have 
conducted forums on professionalism. 
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Law Review articles and Bar Publications have discussed 
the Report. 
 

At least 26 state bar associations and 24 county and city 
bar groups in at least 37 states have adopted some form of 
civility code, standards, or creeds.  American Inns of Court 
have adopted the Report. 
 

The EEOC has adopted the proposed Standards in our 
Final Report for all its attorneys nation-wide.  State Farm 
Insurance Company has done the same for its attorneys, and 
the Department of Justice is considering the Standards. 
 

The American Bar Association and local bar associations 
throughout the country have also conducted seminars 
featuring the Report.  The Litigation Section of the 
American Bar Association has endorsed and adopted the 
Seventh Circuit Standards.  It is clear that breaking the 
incivility cycle has now become a national undertaking. 
There have been important steps taken in the right direction, 
but much more must be done.  And we lawyers and judges 
must play a key role. 
 
We must make certain that citizens who come into our 
courtrooms--jurors, witnesses and spectators--are presented 
with a justice system that is comprehensible, civil and 
efficient. 
 

Let me conclude my remarks on an optimistic note.  That 
is, I am convinced that the legal profession is more than 
willing to meet its responsibilities to provide leadership in 
bringing civility to the practice of law and to renew public 
confidence in our court system.  And the Litigation Section 
of the Michigan State Bar Association, by meetings such as 
this has demonstrated that it will be at the forefront in this 
national effort to improve professionalism in the litigation 
process.  Thank you all for honoring me with this invitation 
to address you today.# 

 FIRST ANNUAL SUMMER MEETING 
 A GREAT SUCCESS 
 Robert B. June  Simkins & Simkins, P.C. 
 

The Litigation Section held its First Annual Summer 
Meeting August 23 - 25, 1996 at Shanty Creek Resort in 
Belaire, Michigan.  The goal was to mix equal parts 
business, education, socializing, and just plain fun.  The 
weather was splendid, and by all accounts, the meeting was 
a great success. 
 

 The Saturday morning program featured a slate of 
speakers addressing various litigation tools and techniques.  
Glen Sheets of Coopers & Lybrand explained how 
accounting experts can be used to assist efforts to pierce the 
corporate veil in complex litigation.  Michael Biek of 
Forensic Technologies, Inc. described the growing use of 
jury selection consultants, and showed video clips of mock 
jury deliberations highlighting the salient points emerging 
from recent research.  Scott Kowalski of Engineering 
Animation, Inc. demonstrated the use of computerized 
animations in a variety of litigation settings.  The Honorable 
Philip E. Rodgers, Chief Judge of the Thirteenth Circuit 
Court, provided commentary regarding courtroom 
applications of these innovations, and there was ample time 
for audience discussion. 
 

After an afternoon golf scramble at Schuss Mountain, 
Litigation Section members and their guests convened for an 
award ceremony and a dinner presentation on "Civility in 
the Practice of Litigation," by The Honorable Marvin E. 
Aspen, Chief Judge of the U.S. District Court for the 
Northern District of Illinois.  Judge Aspen's remarks have 
been reprinted in this issue of the newsletter. 
 

Along with the formal program, there was plenty of 
opportunity for informal activities ranging from tennis and 
sailing to hiking, and of course, more golfing.  We all owe 
our thanks to Abe Singer and John Mucha for putting 
together such a wonderful outing.   And at this point, there 
is only one thing we know for certain about the Litigation 
Section's Second Annual Summer Meeting in 1997:  you 
will want to make your reservations early!# 
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 NOTHING LASTS FOREVER - DEVELOPING 
 NEW PRACTICE AREAS 
 Austin G. Anderson & Sandra J. Boyer  The AndersonBoyer Group 
 

Alert lawyers are always looking for additional ways to 
serve existing clients or develop new clients.  Building a 
new practice area or legal specialty involves a number of 
things, but most important it involves the willingness to 
invest in the development of the area and a core specialty 
which will support the lawyer while they develop the new 
practice area. 
 

There is no secret to identifying new practice areas.  The 
following give rise to new practice areas: 
 

1. Changes in the law.  Follow the activity in Congress or 
your state legislature.  Don't wait until the law is 
signed.  Be aware of what is being discussed and 
may have an impact on your clients. 

 
2. Know your client's business, profession or occupation.  

This will enable you to anticipate their need for 
new legal services. 

 
3. Be aware of the Practice Life Cycle.  Most practice 

areas and specialties tend to follow a life cycle; they 
"emerge", they "develop" into specialty practice 
areas, they become "hot", they "mature" and they 
may decline.  Using the information available to 
you in your firm, from your clients and the 
publications devoted to your specialty, you can tell 
where you are in the practice life cycle. 

 
4. Changes in society's behavior may result in the need for 

new practice areas.  Public schools have become 
the targets for litigation and astute defense lawyers 
are getting the work. 

 
5. Evolving technology and the resulting changes in 

commerce and industry are re-shaping the way 
goods and services are delivered and the changes 
impact the legal services required by clients. 

 
Once you identify a potential new practice area it is 

necessary to conduct a critical self-assessment.  Some of the 
questions to ask yourself are:  Why do I think there is a 

market for a new practice area?  Why would my client 
choose me and not a competitor to provide the services?  
What is my current core practice area?  What are my 
strengths and weaknesses?  Would I really follow through 
on it?  Does this new practice area relate to my existing 
practice?  Can I use some of my current knowledge and 
skills in developing the new specialty?  Do my existing 
clients have a need for the new specialty?  Who is, or will 
be, my competition in this new specialty? 
 

Developing a new practice area or specialty can be 
expensive and time intensive.  Before you commit to do it, 
use the following four step process to help you decide 
whether you want to do it. 
 

1. Why would we want to do it?  Reasons may be:  our 
clients need it; it will generate good revenue; other 
practice areas are declining; it complements 
existing specialties and/or I have time to do it. 

 
2. How would we do it?  Among the options are; 

continuing education courses, find a mentor or 
assign an associate to develop it. 

 
3. Create a schedule and develop a timetable for 

developing it.  If you are unwilling to discipline 
yourself to create a plan of action, skip point 4. 

 
4. Create a budget for the project.  Include the time to be 

invested, the cost of educating yourself or someone 
else to do it, the expense of marketing the specialty, 
estimate the revenue lost through the reduction in 
time available for practicing existing specialties and 
the income to be realized from the new specialty. 

 
If you are able to take the four steps, you will develop the 

new practice area.# 
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 ANNUAL MEETING PROGRAM HIGHLIGHTS 
 J. Russell Hughes, Jr. 
 
A. DAVID S. HAYNES: 
 

Abraham Singer introduced all the panel members and 
then introduced David Haynes, a lobbyist, to bring us 
up-to-date on court reform.  Mr. Haynes has been lobbying 
for the State Bar to try to get the correct court reform 
through the legislature.  Mr. Haynes traced court reform 
back to the 1960's and more recently to the announcement 
last year (Sept. 1995) by Chief Justice Brickley that it was 
time for court reform in Michigan. 
 

Mr. Haynes also indicated that Victoria Roberts, the 
incoming State Bar of Michigan President, had reappointed 
the 21st Century Court Reform Committee. 
 

Mr. Haynes predicted that court reform will pass, either in 
September or in a lame duck session.  However, he believes 
that there will be "clean-up bills" for the next five years.  (It 
passed in September 1996.) 
 

Mr. Haynes said he would leave more specific 
information on the current legislation to Senator William 
VanRegenmorter. 
 
B. SENATOR WILLIAM VANREGENMORTER: 
 

Senator William VanRegenmorter was the next speaker 
and told us that there were two diverse opinions about court 
reform.  Many of the opponents of court reform said, "if it is 
not broke, don't fix it". 
 

Senator VanRegenmorter predicted that we would have a 
unified trial court consisting of the circuit court, the district 
court and the probate court judges.  He also believed that 
there would be a two level court system.  He informed us 
House Bill 5158 (which had passed) unified the trial courts 
and essentially did away with Detroit's Recorder's court, 

folding them into the Wayne County Circuit Court.  There 
are, of course, concerns that this was "racially motivated", 
since circuit court judges run for office in the County of 
Wayne and Recorder's Court judges were elected by the 
people in the City of Detroit.1 
 

Senator VanRegenmorter indicated that every time a bill 
passed the House, the Senate was besieged by calls from 
trial courts, administrators, county clerks, attorneys, and 
others, all telling them why this particular Bill needed 
modification. 
 

There has been resistance on the basis that a constitutional 
amendment would be necessary to truly unify all of the 
courts.  He reported that a constitutional amendment is dead 
for this session of the legislature and unless there are 
dramatic changes in the House and Senate, probably for the 
next session also. 
 

He told us he believed the family court would take care of 
all matters that had to do with the family, such as juvenile 
matters, parental terminations, divorce, custody.  The 
probate court would be divested of all of its jurisdiction 
except for decedent estates, guardianships of physically and 
mentally incapacitated persons and mental competency 
hearings.  The balance of the time a probate judge would 
become, in effect, a family circuit court judge. 
 

He also touched upon funding and said that state funding 
had been reallocated and almost all courts had received an 
increase except in Wayne County.  He said that the State 
Legislature had agreed to hold Wayne County harmless for 
five years and then, apparently, Wayne County will be on its 
own. 
 
C. JUDGE CAROLYN A. ARCHBOLD 
 

The next speaker was a district court judge who believed 
her district is, as she puts it, "toast".  In other words, she 
believes this is one of the districts where they are going to 
be looking to eliminate it or its judges.  Her complaint was 
about the inequity of valuing the present system based upon 
the amount of cases filed.  She pointed out quite properly 
that in district court a civil infraction where a driver is 
charged with driving ten miles over the limit is "one" case.  
That case will probably never be seen by a judge.  The ticket 
will be paid at the counter.  On the other hand, a drunk 
driving case that will take one to two days of trial is also 

counted as "one" case.  This has led to the desire to have a 
weighted case load system.  And every October 1, on odd 
numbered years, there is to be a report on the weighted case 
load system and the number of judges needed to handle the 
case load. 
 

For instance, suppose at the present time there are twenty 
judges in a particular county.  Suppose the commission says 
we only need sixteen judges.  What does that mean?  Are 
four judges immediately eliminated?  Are they eliminated by 
not being allowed to run for office the next time?  Are they 
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eliminated by waiting until their retirement?  Query, how 
much effort will a lame duck judge put into helping the rest 
of the state move its docket? 
 

The judge reported that district court jurisdiction will soon 
be $25,000 and there will be equity jurisdiction to handle all 
matters up to that limit. 
 

Judge Archbold reported that her district court colleagues 
want a unified court and bench.  They champion the idea 
that a judge is a judge is a judge.  (She is apparently not 
unaware of the opposite opinion that certain judges need to 
be specialized to handle certain types of litigation.) 
 

She wonders out loud whether or not the public has really 
been considered or whether or not it is "cost" that drives this 
court reform.  [Justice sacrificed at the altar of "efficiency".] 
 
D. JUDGE EUGENE MOORE: 
 

Judge Moore is a probate court judge in Oakland County 
who is also a member of the twenty-three person 
commission that is going to look into weighted case loads 
and determining the number of judges that are needed.  
Judge Moore reported that we have had, for a long time, 
unequal funding for courts throughout the state.  He was an 
advocate of the family court and used the Oakland County 
Probate Court as an example in comparison to the Oakland 
County Friend of the Court. 
 

The Oakland County Probate Court tries to deal with 
juvenile delinquency problems before they happen. 
Whereas, he reports that the Oakland County Friend of the 
Court spends most of its time as a collection agency of 
sorts.2 
 

Most juvenile delinquency matters, Judge Moore reports, 
typically are a child from a broken home where there was a 
divorce, four to five years earlier.  At the divorce is when he 
believes the problems should have been addressed and he 
believes they will be addressed in a new family court 
system.3 
 

FUNDING: 
 

Some examples of funding were given which showed that 
most counties received substantial increases.  By way of 
example, Calhoun County was funded this year with 
$28,759.00.  Next year, Calhoun County under the new 
system will receive $851,243.00.  (Note:  unless there is a 
little leprechaun sitting in Lansing or Washington printing 
extra money, the funding will come out of the taxpayers' 
pockets.  The state is not giving back what it has not taken.) 
 
E. JUDGE JAMES C. KINGSLEY: 
 

Circuit Judge Kingsley was to speak about the impact of 
court reform on circuit courts.  He did so by telling us what 
the circuit courts' role probably would be (supervision) and 
what they would no longer do (Family Law).  He said that 
House Bill 1052 said there should be a chief judge of each 
county, as well as a chief judge of each circuit, probate and 
district courts.  The chief judge "shall assign" judges of 
probate as family court judges.  He believed judges of 
probate could be assigned full and continual responsibility 
over family courts and routinely handle such things as 
divorce and custody matters. 
 

Personal Protection Orders were now to go to the district 
courts instead of the circuit courts.  Also, there was to be an 
increase in jurisdictional amounts of District Court to 
$25,000, along with the ability to act equitably in matters 
that concerned their jurisdictional limits.  With the ability 
they already have to take pleas to felony charges on matters 
that appear before them, it seems to indicate that District 
Courts will become very busy courts.  Likewise, Probate 
Courts handling all of the family law matters would become 
very busy courts. 
 

Judge Kingsley told us that the circuit court had argued 
that the system was not broken.  However, since there was 
to be change, he said the circuit court bench now supported 
the two-tiered judicial system.  He reiterated some remarks 
of Judge Moore and Judge Archbold. 
 



 
THE LITIGATION NEWSLETTER PAGE 11 

 
 

 

F. JANET K. WELCH: 
 

Janet K. Welch is a clerk and Executive Analyst of the 
Supreme Court.  She started her remarks off by telling us a 
year ago yesterday (Sept. 1995), Supreme Court Chief 
Justice Brickley said we need court reform in Michigan 
now.  This supposedly broke the gridlock that was perceived 
to exist between the three branches of government. 
 

The legislature is shuffling around the jurisdictions of the 
court.  The executive branch is appointing the lion's share of 
those who would decide on what was important in the court 
and how many judges were needed.  Therefore it appeared 
to be (still appears) an attack upon an independent judiciary. 
 

Janet Welch also told us there were demonstration courts 
now in operation and pointed to Washtenaw County as an 
example. 
 

She believed that the court funding bill was a major 
change that had broken a psychological embattlement.  It 
had moved them from "We can resist this change," to "It is 
happening." 
 

She was obviously aware that some candidates for 
Supreme Court had been stating that the Supreme Court had 
not taken the lead and acted when it should have.  She 
reported that the Supreme Court "has asserted itself". 
 

In an obvious attempt to play on the saying "it takes a 
village to raise a child", she stated, "it takes a village to 
reform a court system". 
 

After some laughter, she admitted there were some 
unanswered questions such as: 
 

1. Should judges serve an area where they are elected? 
 

2. Should there be specialized judges in particular areas? 
 

3. Will there be a dispute between the forces who believe 
in specialized judges as opposed to area judges? 

 
She ended her remarks by saying, "court reform is a life 

sentence for us all". 

 
G. JUDGE KURTIS T. WILDER: 
 

Judge Wilder was asked a question by one of the members 
of the Litigation Section and spoke of the Washtenaw 
County approach. 
 

He reported the following was operative: 
 

1. No random selection of judges; instead 
 

2. Judges were rotated to various locations; 
 

3. Judges were rotated between family matters and 
criminal matters; 

 
4. They were seeking more flexibility (cross training); 

 
5. The county clerks balked at having files taken from 

their usual permanent resting place and feared that 
they will not come back as they left the clerk's 
office.  (Excellent observation and this appears to 
be a problem for security); and 

 
6. Washtenaw is now leaning toward the one building 

approach, but he asks, "is this realistic"?4 
 
H. QUESTIONS FROM THE ASSEMBLED 
AUDIENCE: 
 

In the Litigation Section audience were at least a half 
dozen judges, one dean of a law school, and persons active 
in other sections of the State Bar of Michigan, as well as 
other practitioners.  Judge Cynthia Stevens asked about 
implementation time and she asked the question of Senator 
VanRegenmorter. 
 

The Senator replied with a two-pronged answer.  He said 
if you have concerns, you should make your arguments to 
the House and make them soon since the Bills are before the 
House for passage.  He also indicated that the Senate wants 
to offer more flexibility.  However, he believes they will 
adopt the House Bills if they can have them passed within 
this Session before coming back for a "lame duck session".5 
 

Another person rose to speak and/or ask questions without 
identifying himself.  After his question, Abraham Singer 
took charge of the session again, thanking the participants 
who had genuinely come to report and did not seem to be 
"scoring points" for their particular agenda. 
 

This writer did not know how well the program had been 
planned and put into effect until after seeing two more 
presentations on court reform by the Family Law Section 
and the General Practice Section.  Neither of them had a 
representative from the Legislature, or the Supreme Court 
Office, or member of the probate bench, or a lobbyist 
representative.  Neither of them covered the topics as 
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thoroughly and widely as they had been covered by the 
Litigation Section program.  This was partly probably due to 
the fact that their speakers did not have either the 
perspective or the information.  Also, one must have some 
charity toward the General Practice Section since two of its 
speakers had to be replaced at the last minute when it was 
learned that they would be testifying before the State 
Legislature about trying to shape the final form of the court 
reform legislation. 
 

We must acknowledge the good efforts of John Mucha, 
III, the program chairman, as well as the assistance he 
received from chairperson, Abraham Singer and chair-elect 
Wallace Haley.  It is indeed unfortunate that there was not 
more publicity or that this was not featured in a prime-time 
slot.  A Thursday 10:00 a.m. session or 2:00 p.m. session 
would have drawn perhaps three times as many participants, 
but of course had it been held in this room, there would 
have been no room for them, as our room was full.# 
_________________ 
 
 

 
 

 RESULTS OF MEMBER SURVEY 
 David C. Sarnacki  Miller, Johnson, Snell & Cummiskey, P.L.C. 
 

Thank you to all those members who responded to our 
survey.  Your comments and suggestions will be carefully 
considered so that our Section Council can serve you better.  
The surveys provided useful information concerning potential 
articles and columns for this newsletter, programming for the 
annual meeting, CLE seminars and other programs, and this 
Section's long-range plan. 
 

The following is a brief summary of the information 
contained in the surveys.  While no attempt has been made to 
conform with strict statistical requirements, the information 
serves our primary purpose -- serving you better. 
 

Who are the members of the Litigation Section?  The 
overwhelming majority of our members are in private practice 
in a variety of settings.  A little over one-third are in medium 
firms (10 - 30 attorneys) and just under one-third are in large 
firms (31 or more attorneys).  Another 20% are in small firms 
or sole practices. 
 

Two-thirds of our members are partners, shareholders or 
members of their respective firms, and over half have been 
practicing law between 11 and 20 years.  About one-quarter 

of our members have been practicing less than 10 years, and 
another one-quarter have been practicing for more than 20 
years.  The vast majority of members are Caucasian, and a 
large majority is male. 
 

The top six practice areas are as follows: 
 

1. General Civil Trial 
2. Commercial/Corporate 
3. Personal Injury 
4. Employment/Labor Law 
5. Real Estate 
6. Insurance 

 
Why did they join the Litigation Section?  Our members 

obviously joined the Section for a variety of different reasons. 
 Many members cited their desire to improve their skills as 
trial lawyers and to keep abreast of changes in the law.  While 
not necessarily representative, here's a few of the remarks: 
 

"I did not feel that the other sections of the State Bar 
provided support or addressed issues of interest to 



 
THE LITIGATION NEWSLETTER PAGE 13 

 
 

 

attorneys who are engaged in general/business 
litigation." 

 
"This new organization met my pioneering/serving 
spirit -- plus I enjoy the inside of a courtroom." 

 
"Most of the legal issues I encounter in connection 
with each of my practice areas would be applicable in 
any litigation context (procedure, evidence, 
discovery, confidentiality, ethics, strategy, etc.).  This 
Section will focus on those issues." 

 
"Love the interaction with the trial bar!!" 

 
"Why not?" 

 
What do they want?  The top five programs or activities 

identified as very important or moderately important by our 
members are as follows: 
 

1. The Litigation Newsletter 
 

2. Programs on trial advocacy (e.g., Professor James W. 
McElhaney's Spring program) 

 
3. Legislative developments 

 
4. Annual meeting programs (e.g., this year's court 

reform program) 
 

5. Summer conference 
 

Topics or issues which our members deemed most 
important are as follows: 
 

1. Discovery practice (e.g., efficiency/cost effectiveness, 
enforcement of court rules, expert testimony) 

 
2. Evidence (e.g., the rules, exhibits and testimony) 

 
3. Trial skills (e.g., cross examination) 

 
4. Motion practice (e.g., discovery and summary 

disposition) 
 

Any final comments?  Sure.  Here's a few: 
 

"You should offer service to the profession, including 
law schools for development of litigators, the 
community including religious organizations and 
education, and also to the judiciary as to education in 
areas of infrequent practice such as zoning matters, 
public works projects, oil and gas leases, etc." 

"I attended McElhaney's program and he was 
excellent!  I also thought that the Spring newsletter 
was very good!  Keep up the good work." 

 
"So far so good." 

 
Thank you again for your comments and interest in our 

Section.  While the survey has been completed, your 
comments, criticisms, and suggestions are always welcome.  
Get involved and be active!# 

 
 

 CALL FOR ARTICLES 
 

The Litigation Newsletter wants you!  Trial attorneys with nothing to say?  Impossible!  Send your idea for an article or other 
contribution to this newsletter to the editor, and you will be contacted with further information to assist you and with the next 
submission deadline for publication. 
 

The table below offers categories to stimulate ideas and suggest article length.  Please feel free to transcend these categories 
with one of your own.  
 

 
ITEM 

 
LENGTH 
double-spaced 

 
YOUR TOPIC OR TITLE 

 
Discovery Practice 
 

 
2-4 pages 
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ITEM 

 
LENGTH 
double-spaced 

 
YOUR TOPIC OR TITLE 

 
Other Pretrial Practice 
 

 
2-4 pages 

 
 
 
 
 
 

 
Evidence 
 

 
2-4 pages 

 
 
 
 
 
 

 
Trial Skills 
 

 
2-4 pages 

 
 
 
 
 
 

 
Substantive Matters 
(Commercial Litigation) 

 
2-4 pages 

 
 
 
 
 
 

 
Legislative Matters 

 
2-4 pages 

 
 
 
 
 
 

 
Special Article 
 

 
4+ pages 

 
 
 
 
 
 

 
Section Notices, Activities & Events 

 
1-2 pages 

 
 
 
 
 
 

 
Quotations & Similar Items 

 
1/2-1 pages 
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ITEM 

 
LENGTH 
double-spaced 

 
YOUR TOPIC OR TITLE 

 
Survey Reports 

 
1-4 pages 

 
 
 
 
 
 

 
OTHER 
 
 

 
1+ pages 
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JOIN A COMMITTEE 
OF YOUR LITIGATION SECTION 

 
 

 
COMMITTEE 

 
CHAIR 

 
Programs 

 
John Mucha 

 
Publications 

 
David C. Sarnacki 

 
Discovery and Pretrial Practice 

 
Larry Griffis 

 
Evidence and Trial Practice 

 
Ann Warren Bagno 

 
Law Student Section 

 
Rose Marie Karadsheh 

 
Legislative 

 
David R. Brake 

 
Marketing and Membership 

 
Ted C. Farmer 
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1. 1 Geoffrey C. Hazard & W. William Hale, The Law of Lawyering: A Handbook on The Model Rules of Professional 

Conduct at 658 (2d ed. 1990). 

2. Geoffrey C. Hazard, Jr., The Law and Ethics of Lawyering (2d ed. 1994); Proctor, "Contact with Judges," 75 Mich. 
B.J. 1192 (Nov. 1996).  I wish to thank Ms. Proctor for sharing 
a draft of her article.  

3. The Opinion is available from the Committee or on Westlaw, 1995 WL 813841.   

4. The Committee stated that it did not directly address the propriety of opposing counsel=s conduct because the 
Committee does not have jurisdiction to discuss either the 
conduct of someone other than the inquirer or the inquirer=s 
past conduct.  Based on the Committee=s jurisdiction over 
judicial conduct it issued the opinion.   
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5. For example, a prosecutor who contacted a judge to seek a reduction in the amount of defendant=s bail so the 

defendant could serve as an informer was held to have 
improperly influenced the judge.  In re Burrows, 629 P.2d 82 
(Ore. Sup. Ct. 1981) (interpreting the Code of Professional 
Responsibility).  See generally Annotation, Disciplinary Action 
Against Attorney Based on Communication to Judge 
Respecting Merits of Cause, 22 A.L.R.4th 917 (1983).   

6. See, e.g., Annotation, Disciplinary Action Against Judge for Engaging in Ex Parte Communication with Attorney, 
Party, or Witness, 82 A.L.R.4th 567 (1990). 

7. Angus G. Goetz, Jr. and Marcia L. Proctor, Anatomy of an Ethics Opinion, 70 Michigan Bar Journal 184, 186 (1991).  
 

8. Grievance Administrator v. Miller, ADB Op. 90Β134ΒGA (October 18, 1991) ("No lawyer should operate under the 
mistaken assumption that an ex parte communication in violation of MRPC 3.5(b) is a trivial violation of the rules . . . .")   

9. United States v. Martinez, 667 F.2d 886 (10th Cir. 1981) (mistrial); State v. Leslie, 666 P.2d 1072 (Ariz. 1983) 
(disqualification).   

1. Detroit's Superior Court was the predecessor of Recorder's Court and was set up and had as its sister system the Grand 
Rapids Superior Courts.  These court systems were set up because of the peculiar problems which were localized to Detroit or 
Grand Rapids.  Detroit Recorder's Court was an outgrowth of that idea.  Problems in the City of Detroit are somewhat 
dissimilar from problems for the rest of Wayne County.  Therefore the basic reasoning for the different court still exists.  What 
this change will mean is that people bound over from district courts in Dearborn, Westland, Plymouth, Bellevue and Grosse 
Pointe will find themselves in the confines of the former Recorder's Court building of Detroit for arraignment. 

2. Is a court supposed to "anticipate litigation"?  No matter how noble that might be isn't a court to decide the controversy 
that is before it? 

3. Or will the burden of divorce eventually crush the system and limited ability Probate has to deal with juvenile 
problems? 

4. Historically speaking, the county seat was the place where business was transacted.  At the county seat was the 
county courthouse and all court systems, including the probate 
court and circuit court and a place for justices of the peace to 
preside.  Later justices of the peace presided in their own 
homes or offices away from the courts, dispersing some of the 
judicial process throughout the counties.  This trend was 
continued with district courts so the question is are we trying 
to go "back to the future"? 

5. A lame duck session in politics means that after the election there are many persons who have not been re-elected, 
either because they did not run or because they were defeated, 
who would be sitting in the legislature knowing their work 
would be over in about a month.  This was a cause of great 
concern because there was no reason to now be responsive to 
the elect.  This kind of session, to some extent, conflicts with 
a representative democracy. 

 
 

* * * Pass This On To A Friend * * * 
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     Encourage your friends and colleagues to join the Litigation Section.  If it's good for you, they'll like it too! 
 
 
 


