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The opening statement is a crucial part of a labor 
arbitration. The opening statement gives the ad-
vocate the opportunity to successfully put their 
client’s case in the most favorable light to the ar-
bitrator at the very beginning of the arbitration 
hearing.

An opening statement is a brief and general out-
line of what the dispute is about and what the 
advocate intends to prove. Even if the advocate 
prepares a written opening statement, it should 
be presented orally. 

Furthermore, “[t]he opening statements set the 
stage for the testimony to come. … They should 
explain to the arbitrator what each party’s case is 
about.”     

In a labor arbitration case, the opening state-
ment is given in a unique adjudicative environ-
ment. This environment differs from court litiga-
tion or employment arbitration where the parties 
will have provided information, including plead-
ings and briefing, to the adjudicator prior to the 
evidentiary hearing. That is generally not the 
case in a labor arbitration. The labor arbitrator 
will usually know little, if anything, about the case 
before the opening statement. At best, the arbi-
trator will know whether the case is a discipline or 
a contract interpretation case. Only moments be-
fore the opening statement will the arbitrator 
learn the wording of the issue. This highlights the 
opening statement’s extreme importance in a la-
bor arbitration case. 

The opening statement should be carefully pre-
pared and practiced ahead of time before it is 
given to the arbitrator. 

In a discipline case, the employer will give its 
opening statement first. In a contract interpreta-
tion case, the union will give its opening state-
ment first. This is a result of both tradition and 
which party has the burden of proof. If the advo-
cate is going to ask for a burden of proof other 
than the preponderance of the evidence in the 
advocate’s post-hearing argument, the advocate 
should seriously consider giving the arbitrator 
notice of that in the opening statement.

To overcome the hurdle of no advance knowledge 
of the facts of the case on the part of the arbitra-
tor, the advocate must effectively promote the in-
terests of the client, whether the employer or the 
union. Further, the advocate should not overprom-
ise. The advocate should remember that what is 
said during the opening statement is not evidence.

The opening statement must tell the arbitrator 
what the issues in the case are. This will include 
both the substantive and procedural issues. In 
addition, the opening statement must clearly in-
form the arbitrator of the applicable sections of 
the pertinent documents, including the collective 
bargaining agreement (CBA), employment manu-
al, established policies, and other operative docu-
ments as well as the page numbers in the docu-
ments where those sections can be found. It is 
extremely important that the arbitrator know ex-
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actly where in these documents, including page 
numbers, the arbitrator can go in order to better 
understand the case and the parties’ viewpoints.

It is best for the advocate to observe whether the 
arbitrator is taking notes during the opening 
statement. The pace with which the opening 
statement is delivered should be adjusted by pay-
ing careful attention to the note taking speed and 
depth of the arbitrator. The goal of the advocate 
is to help make the arbitrator’s job easier. Some-
times the pace at which the advocate delivers the 
opening statement, including pauses, can be 
helpful. The arbitrator’s notes are ultimately the 
record upon which the arbitrator’s memory of the 
hearing will largely be based.

The opening statement should, in a concise clear 
fashion, outline the “who, what, where, how, and 
when” of the case. Once the opening statement is 
completed, the arbitrator should have a clear un-
derstanding of who the main actors are, what 
happened to give rise to the grievance, where 
those events occurred, how the situation unfold-
ed, and the timeline of events.

The opening statement should also address unfa-
vorable aspects of the case. The arbitrator should 
not hear these unfavorable aspects for the first 
time during the other side’s opening statement. 
The advocate should use this opportunity to pres-
ent adverse facts in the best light. 

The second opening statement (for example, the 
union’s opening statement in a discipline case) 
should usually respond to issues raised in the first 
opening statement rather than waiting for the 
evidentiary portion of the hearing. For example, if 
the employer argues for the first time ever in its 
opening statement that the grievance or demand 
for arbitration is untimely, the union should tell 
the arbitrator, if true, during its opening state-
ment that this issue was never previously raised 
by the employer. The arbitrator should be told 
about these procedural issues before the end of 
the opening statements. By careful planning of 
the opening statement, including the use of the 
grievance procedure, the advocate should be 

able to anticipate the other side’s arguments and 
be able to effectively respond to them.

The opening statement should be a careful, non-
argumentative presentation of the case in a pro-
fessional and courteous fashion. It should sum-
marize in a convincing manner the advocate’s 
main arguments, including the facts and precise-
ly what the advocate intends to prove.

The opening statement should also spell out the 
relief that the party is seeking. If the arbitrator 
knows what remedy the party is seeking, it is eas-
ier for the arbitrator to understand the evidence 
as it comes in.

In discipline cases, the union will occasionally re-
frain from making its opening statement until af-
ter the employer offers its evidence and rests. 
There are those who think that this prevents the 
arbitrator from having a balanced or full under-
standing of the case at the start. On the other 
hand, there are others who believe that the union 
advocate can better serve the interests of the 
grievant by not playing the advocate’s hand until 
after hearing all of the employer’s evidence. De-
ciding to delay one’s opening is an important de-
cision that should not be made lightly. One risk of 
delaying one’s opening statement is that such 
delay might allow the other side to win the rule of 
primacy. The rule of primary means that the side 
that is heard first will be more persuasive than 
the side that is heard later. One possible benefit 
of delaying one’s opening is to hold back on one’s 
presentation until after the other side has played 
its cards. 

In a virtual arbitration hearing via Zoom or other 
platform, the advocate must give consideration 
to the different methods and characteristics of 
communication during a virtual arbitration. De-
pending on the settings of the observer’s monitor, 
the screen might display the advocate’s face on 
the entire screen. In addition, there might be a 
short delay between the advocate’s speaking and 
when the speaking is actually heard by the arbi-
trator. It is important that the advocate speak 
more slowly. 
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The advocate should also consider using Share 
Screen in order to help emphasize the relevant 
CBA provisions and the more important docu-
ments. Share Screen is a tool that is available on 
the Zoom platform which allows the user to share 
the user’s documents on the monitor to be seen 
by other participants in the hearing.  As with oth-
er portions of the opening statement, the advo-
cate should prepare and practice the Share 
Screen procedure ahead of time. The hearing is 
not the place to be doing Share Screen for the 
first time.

Pre-sharing of exhibits will occur much more fre-
quently in virtual arbitration than in in-person ar-
bitration. By using Share Screen, the arbitrator 
can see the relevant exhibit and the advocates at 
the same time. Power Point presentations and ex-
hibits can also be displayed in the arbitration via 
Share Screen during the opening statement.

In all arbitrations, there should be cooperation, 
professionalism, and mutual respect. The watch 
words for virtual arbitrations are “be kind.”

In conclusion, an effective opening statement will 
tell the arbitrator in a concise, courteous fashion 
exactly what the factual situation in the case is, 
what the issues are, how the advocate wants the 
arbitrator to rule on the issues, and exactly what 
relief is being requested. In addition, with virtual 
arbitration, the advocate’s effective use of Share 
Screen during a Zoom arbitration can create a 
powerful opening statement.

 ENDNOTES

1 Elkouri & Elkouri, How Arbitration Works (8th ed. 2016), p. 7-30.   
2 Roger I. Abrams, Inside Arbitration: How an Arbitrator Decides Labor and Employment Cases (2013), p. 133.
3 Most other video conferencing platforms offer a similar function.
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No-Fault PIP Choices and the Return of 
the Section 3112 Motion

Consumer choices for personal protection 
insurance (PIP) benefits went into effect July 2, 
2020. This was one of the most radical changes 
launched by no-fault reform under 2019 PA 
21 and 22. Unlike the prior No-Fault Insurance 
Act, which mandated unlimited PIP benefits, 
consumers must now choose their level of PIP 
coverage. Their options are:

• $50,000 per individual per loss (limited to 
Medicaid applicants whose household has 
other coverage). MCL 500.3107c(1)(a).

• $250,000 per individual per loss. MCL 
500.3107c(1)(b).

• $500,000 per individual per loss. MCL 
500.3107c(1)(c).

• Unlimited. MCL 500.3107c(1)(d).

In addition, consumers have two ways to opt 
out of the allowable expense portion of PIP 
coverage: the Medicare recipient election under 
MCL 500.3107d and the $250,000 PIP exclusion 
under MCL 500.3109a(2). Bob Logeman covers 
this new regime extensively in ICLE’s book No-
Fault Automobile Law and Practice in Michigan, 
which was completely revised and restructured in 
2020 in response to no-fault reform.

The new PIP options require lawyers to think 
differently about how claims get paid. Bob 
recently discussed this issue with John Whitman 
in their first-party litigation update at the 2020 
No-Fault Summit (you can see a preview here). 
John raised an interesting question: Who gets the 
money if an individual chooses a $250,000 PIP 
plan? In that case, the pool of funds is limited and 
may be exhausted quickly if the individual is badly 
injured in an accident. Additionally, more parties 

can bring claims for the funds because no-fault 
reform granted health care providers a direct 
cause of action for PIP benefits.

So should the insurer pay the claims in order of 
receipt? Or set some money aside for the injured 
claimant’s future care? Counsel for the insurer 
doesn’t want their client to incur attorney fees 
and penalty interest for a delay in paying the 
claim (see MCL 500.3142). A dispute about how 
to pay the funds is possible if not likely.

To solve an allocation dispute, insurance defense 
counsel may have to turn to section 3112 motions 
(colloquially known as “Covenant motions” 
before the supreme court reversed the court 
of appeals opinion in that case). Under MCL 
500.3112, the circuit court “may designate the 
payees and make an equitable apportionment 
[of PIP funds].” Although this may not generate 
a solution every player likes, it takes the onus off 
the insurance company to divide a limited pie. 
For more tips on section 3112 motions, check out 
the medical provider litigation segment at the 
No-Fault Summit by Dave Pierangeli (insurance 
defense) and Matthew Payne (injured claimants 
and providers).

If you are an ICLE Premium Partner, you already 
have access to the online version of No-Fault 
Automobile Law and Practice in Michigan. 
ICLE Partners also receive $50 off the No-Fault 
Summit, which was filmed in May and June 
2020 and may be accessed for three years after 
purchase. To find out more about our resources, 
or to suggest ideas for new content, contact me 
at rmsed@icle.org.

ICLE’s Litigation Toolbox 

by: Rachael M. Sedlacek,  
Staff Lawyer Senior, Institute of Continuing Legal Education (ICLE)
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Five-hundred seventy-four federally recognized 
American Indian tribes exist in this country to-
day,2  most of which engage lawyers as advocates 
in their quest to defend, maintain, and expand 
sovereignty with their focus on political self-deter-
mination, cultural freedom, and socio-economic 
well-being. This includes the need for representa-
tion in litigation. While each tribe is unique in its 
history, culture, and goals for representation, all 
tribes share the underlying objective of preserv-
ing, asserting, and defending their sovereignty. 
Thus, lawyers representing tribes must consider, 
analyze, and understand a tribal client’s sover-
eignty and sovereign immunity at every stage of 
representation. 

This article provides a high-level overview of tips 
and considerations for litigators who find them-
selves representing a federally recognized Indian 
tribe, a tribally owned company, or its employees, 
but do not have an expertise or deep experience 
in tribal representation. In such instances a prac-
titioner should proceed with caution, and only if 
they have the time and resources to expend on 
extensive research to gain a comprehensive un-
derstanding of federal Indian law and policy. Oth-
erwise, seek to associate with a tribal lawyer ex-
perienced in representing tribal clients.3  

Tribal Sovereignty and Tribal Sovereign 
Immunity.

For best representation of tribal clients, a lawyer 
must, at bare minimum, have a basic understand-
ing of sovereignty and how it can play into litiga-
tion. A tribal lawyer should also have an under-
standing and appreciation for their tribal clients’ 
unique culture, history, and governmental struc-
ture, which usually goes hand-in-hand with under-
standing your client’s sovereignty. So, what is 

tribal sovereignty? The answer to that is one that 
only tribes themselves can define and cannot be 
answered in a brief article, but for brevity and as 
a foundational summary to litigators, it is the 
right of tribes to govern themselves and be recog-
nized as a distinct sovereign. 

The United Supreme Court has held Indian na-
tions are “distinct, independent political commu-
nities, retaining their original natural rights” of 
self-governance.4  A true tribal lawyer under-
stands that tribal sovereignty is inherent and is 
not simply analogous to state sovereignty as 
tribes and their governments are “separate sov-
ereigns pre-existing the Constitution.”5  Tribes 
possess “attributes of sovereignty over both their 
members and their territory” and that sovereign-
ty “is dependent on and subordinate to, only the 
Federal Government, not the States.”6  Tribes also 
retain some forms of civil jurisdiction over non-
Indians that enter into consensual relationships 
with tribes through commercial dealings located 
off Indian lands.7   

A core aspect of inherent tribal “sovereignty” is 
tribal “sovereign immunity.”8  If your client is en-
titled to sovereign immunity they can be “subject 
to suit only where Congress has authorized the 
suit or the tribe has waived its immunity.”9  

Tribal “sovereignty” and tribal “sovereign immu-
nity” are two related but distinct, inherent rights 
and thus are two different tools for the tribal liti-
gator to know and use when representing tribal 
clients. Sovereign immunity is the right to avoid 
uncontested suit which stems from a tribe’s sov-
ereign right to make laws and be governed by 

Litigation Section • State Bar of Michigan • Visit us on the web at: www.michbar.org/litigation/

Initial Considerations When Litigating 
on Behalf of Tribal Clients1

by: Anna Bruty
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inside or outside of Indian country.12  Tribal 
sovereign immunity can also protect tribal of-
ficials and employees when they are sued in 
their official capacities, but not their individu-
al capacities.13  In certain situations, tribal sov-
ereign immunity can allow a tribe to file a suit 
as a plaintiff, yet retain immunity from com-
pulsory counterclaims and cross-claims.14  

The arguments and authority for tribal immu-
nity vary depending on whether your client is 
a tribe, a tribally owned business, a tribal em-
ployee, or a tribal official, or some combina-
tion thereof. When your client is a tribally 
owned business or agency it will require an 
arm-of-the-tribe analysis (a judicial factor bal-
ancing test).15  This is a balancing test where 
the court analyzes the relationship between 
the tribe and the business entity to determine 
whether or not it is cloaked in the tribe’s sover-
eign immunity.16  When your client is a tribal 
official or employee, each suit requires a case-
by-case analysis of whether or not the sover-
eign (the tribe) is considered the “real party in 
interest,” or the employee/officer who is 
named in the matter.17  While the analysis of-
ten focuses on the distinction between wheth-
er the individual was acting in their individual 
or official capacity,18  this is not an easy ques-
tions as courts have ruled that “even when a 
tribal employee is sued for actions taken with-
in the scope of her employment, a personal 
suit can proceed unless the court determines 
that ‘the sovereign is the real party in inter-
est.’”19  

If there is a contract at issue or governing a 
transaction or relationship with a tribe it 
should be analyzed for jurisdictional issues as 
well as potential waivers of immunity. At all 
times keep in mind that any contractual waiv-
er must be explicit, and the scope of that 
waiver cannot be expanded beyond the clear-
ly defined terms.20  If there is a federal law at 
issue it should be analyzed for abrogation of 
immunity.21   

them. While this concept may seem straightfor-
ward and easy to comprehend, this issue is often 
(both ignorantly and intentionally) muddled by 
opposing counsel, and sometimes by the courts 
themselves, in litigation involving tribes. As a gen-
eral tip to litigators, sovereignty will come into 
play when determining which laws are applicable 
to your tribal client or the conduct at issue, while 
tribal sovereign immunity will help you determine 
whether or not your client is immune from suit, 
regardless of the applicability of the law at issue. 
Understanding when an issue is one of “sover-
eignty” or “sovereign immunity” is critical in best 
representation of tribal clients. 

Utilizing Tribal Sovereignty and Tribal 
Sovereign Immunity in Litigation.

How and when to deal with issues of sovereignty 
and sovereign immunity can be tricky and change 
with each matter depending on various factors, 
including but not limited to, who the client is, 
whether they are seeking or defending adjudica-
tion, the claims and conduct at issue, the appro-
priate jurisdiction, and the applicable laws. 

1.  Analyze Whether Your Client is Entitled to 
Sovereign Immunity. When representing a 
tribe, its agencies, companies, and/or employ-
ees in litigation, there should always be an 
analysis of whether or not sovereign immunity 
can be asserted. Entitlement to sovereign im-
munity requires the claims against your client 
be dismissed with prejudice because the tribu-
nal lacks subject matter jurisdiction. Tribal 
sovereign immunity deprives the tribunal of 
subject matter jurisdiction which can be raised 
at any time and sua sponte by the court. Even 
if you are retained after the commencement 
of litigation, sovereign immunity should al-
ways be analyzed immediately. 

Tribes cannot be sued in tribal, state, or fed-
eral courts without their express consent,10  
unless their immunity was abrogated by Con-
gress.11  This immunity can apply when a tribe 
is acting in a governmental or business capac-
ity, and whether the activity at issue occurs 
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If you find your client has a claim to sovereign 
immunity, do your research, and if aligned 
with the client’s desires, immediately have 
your client specially appear to file a motion to 
dismiss for lack of subject matter jurisdiction 
and/or other jurisdictional arguments. Most 
courts find that the issue of sovereign immu-
nity must be decided before other jurisdiction-
al issues, e.g. personal jurisdiction, however 
that does not bar you from filing the motion 
on multiple grounds with the caveat that a de-
cision on non-immunity grounds should be 
held in abeyance until the issue of sovereign 
immunity is decided.22  

2.  Be Careful Not to Waive Immunity. When 
defending in any court do not proceed past 
jurisdictional issues and into the merits if you 
are claiming sovereign immunity. While any 
tribal lawyer will argue lack of subject matter 
jurisdiction cannot be waived, some courts 
have held in certain circumstances that de-
fending the merits of the case can rise to the 
level of availing the sovereign of the jurisdic-
tion, even in its request for affirmative relief, 
thus consenting to suit and waiving the right 
to challenge jurisdiction.23  Again, while you 
may not agree such right can be waived this 
situation should be avoided. As such, always 
remember to insert special appearance lan-
guage as well as cautionary language in your 
client’s filings noting that your client does not 
consent to jurisdiction and is a specially ap-
pearing to dismiss for lack of jurisdiction. 
When compelled to meet and confer with op-
posing counsel, at times you may also want to 
note such discussions took place under pro-
test and/or pursuant to a court order. 

3.  Consider Filing a Motion to Dismiss for 
Failure to Exhaust Tribal Remedies. The 
tribal exhaustion doctrine is a critical compo-
nent of Congress’ policy of promoting tribal 
self-governance and self-determination.24  
“That policy favors a rule that will provide the 
forum whose jurisdiction is being challenged 
the first opportunity to evaluate the factual 
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and legal bases for the challenge.”25  Under 
the doctrine of tribal exhaustion, federal 
courts should ordinarily give the tribal court 
precedence to determine the extent of its own 
jurisdiction.26  Thus, until petitioners have ex-
hausted the remedies available to them in the 
tribal court system, it is premature for a fed-
eral court to consider any relief, even when 
there is concurrent jurisdiction between a fed-
eral court and a tribal court, and even when 
non-Indian parties are involved.27  

As a tribal attorney defending your client, you 
should always consider if the petitioner has a 
remedy available to them within the tribal cli-
ent’s jurisdiction, and if so, file a motion forc-
ing the other tribunal to either stay the case, 
pending exhaustion of tribal remedies, or dis-
miss it pursuant to Federal Rule of Civil Proce-
dure Rule 12(b)(1) or Michigan Court Rule 
2.116(C)(1).28  This respects the sovereignty of 
the tribe and allows them to adjudicate the 
matter of immunity first. But remember, this 
does not mean your argument for tribal im-
munity is over. Tribal clients can also be im-
mune from suit in tribal court, and so you still 
must analyze whether the client has waived 
immunity for suit in its own courts. If immunity 
has not been waived, immediately file a mo-
tion to dismiss in tribal court.

If you find yourself litigating in tribal court, 
make sure you are familiar with not only the 
court rules, but also the governmental infra-
structure of your client. Figure out where prior 
court opinions can be located and review 
them not only for legal substance but to get a 
feeling for the court. When there is no appli-
cable tribal law or no precedent on interpreta-
tion of tribal law, you can often rely on state or 
federal law or opinions similar to those in trib-
al court. State and federal precedent is per-
suasive in tribal court but is not binding un-
less the tribe or tribal court has adopted it. 
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4.  Consider Other Motions and Preserving 
the Record for Appeal. A motion to dismiss 
is not the sole defensive tactic when represent-
ing tribal clients. Motions to remove to federal 
court or to dismiss based on forum non cove-
niens are helpful tools used by tribal litigators, 
because, as discussed above, tribes are subor-
dinate only to the federal government, not the 
states.29  

Additionally, you may find yourself defending 
your client in a court with very little Indian law 
and policy precedent; be mindful at all stages 
of your ability to appeal rulings under the col-
lateral order doctrine. In jurisdictions with 
scant Indian Country case law, ensure that 
you build a record for appeal. In such circum-
stances, keep your client informed of the po-
tential long game, including potential costs 
and risks. Informed consent of the litigation 
strategy is paramount in such instances. Trib-
al clients realize the fight for sovereignty con-
tinues to wage on—they live it every day and 
know that in many ways the battlefield has 
shifted to courtrooms. Depending on the issue 
and the client’s financial resources, the case 
and the resulting precedent may be a banner 
they are willing to carry until the end. 

5.  Consider Immunity in Discovery Matters. 
Immunity doctrines were intended to give sov-
ereigns “a right, not merely to avoid ‘standing 
trial,’ but also to avoid the burdens of ‘such 
pretrial matters as discovery.’”30  Tribal sover-
eign immunity “is an immunity from suit rath-
er than a mere defense to liability; and ... it is 
effectively lost if a case is erroneously permit-
ted to go to trial.”31  As such, any tribal litiga-
tor must also defend their clients from attacks 
on sovereign immunity through the discovery 
process, as there will no doubt come a time 
when opposing counsel will attempt to obtain 
discovery from an immune individual or entity 
or will seek information outside the scope of 
the tribal waiver of immunity. 

For example, the Tenth Circuit has found that 
a subpoena is considered a “suit” and a judi-
cial process and therefore a subpoena duces 
tecum served directly on a tribe, regardless of 
whether it is a party to the underlying legal 
action, is a “suit” against the Tribe, triggering 
tribal sovereign immunity.32  Federal courts 
also have held that immunity from suit ex-
tends to third-party subpoenas ad testifican-
dum.33 

As such, a tribal litigator should be ready to 
file motions for protective orders, motions to 
quash, and motions to stay discovery pending 
a decision on sovereign immunity or other ju-
risdictional issues. 

Analyze Which Law Applies

Regardless of the outcome of the sovereign im-
munity analysis, the other question that should 
be researched and answered at the very outset of 
your representation is what law applies to the 
conduct at issue. In some cases what law is ap-
plicable may inform the sovereign immunity anal-
ysis as well as other potential motions discussed 
above. For example, certain federal laws may ab-
rogate immunity, while others do not. However, 
when your client is not immune, what law applies 
could impact the outcome of the merits. 

Generally speaking, as a tribal litigator you will 
often find opposing counsel attempting to sub-
ject your client to state or local laws that are in-
applicable. Again, the analysis will differ in every 
scenario and there is a litany of case law for vari-
ous circumstances. Often it takes an assessment 
of the particular facts, including the situs of the 
conduct and whether any contracts or choice of 
law provisions govern the conduct or transaction 
at issue. 

If your client is not immune, you must be able to 
zealously advocate for adjudication in the appro-
priate forum under the appropriate applicable 
law. Failure to advocate successfully on this basis 
can at times result in a degradation of tribal sov-
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ereignty, both for the client and for Indian Coun-
try as a whole, as tribal courts and tribal law may 
be the appropriate forum and law. To that extent, 
representation of tribes is not a responsibility 
that should be taken lightly and to be a good 
tribal litigator it is imperative not only to have an 
understanding but also a genuine belief in tribal 
sovereignty.  

Just remember if a tribe, a tribal business, or trib-
al employees are involved, or the conduct took 
place on Indian lands, there may be an argument 
that local, state, or certain federal laws are not 
applicable to your client and/or the conduct.
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A Primer on Virtual  
Litigation Practice

by: Thomas M. Schehr and Nasseem S. Ramin*

The COVID-19 crisis has proven the maxim that 
“the only constant in life is change.”1  For litiga-
tors, it has become a challenge to move lawsuits 
forward and meet scheduling order deadlines 
while following guidelines to stay home and so-
cial distance. Fortunately, there are tools avail-
able to assist litigators in balancing these osten-
sibly competing interests. This article is a primer 
on virtual litigation practice, along with tips for 
effective virtual advocacy.2  

Court appearances

Court appearances by telephone and videocon-
ference have become more common. In federal 
court, Federal Rule of Civil Procedure 77 allows 
flexibility regarding hearings and court appear-
ances: any act or proceeding other than trial 
“may be done or conducted by a judge in cham-
bers, without the attendance of the clerk or other 
court official, and anywhere inside or outside the 
district.” In state court, the Michigan Supreme 
Court issued a memo on April 7, 2020, to all chief 
judges, court administrators, and probate regis-
ters encouraging the expansion of remote pro-
ceedings during the COVID-19 crisis.3  All state 
court judges are required to make a “good faith 
effort to conduct proceedings remotely whenever 
possible.” Remote procedures must:

•  be consistent with a party’s constitutional 
rights;

•  enable confidential attorney-client communi-
cations;

•  allow public access to the proceedings (during 
or immediately after via a video recording) un-
less the proceeding is closed or limited by stat-
ute or rule; and

•  enable the judicial officer to create a record-
ing sufficient to enable a transcript to be pro-
duced.

On May 6, 2020, recognizing the continuing 
challenges presented by the pandemic, the Mich-
igan Supreme Court issued an additional order 
regarding court operations, which calls for, 
among other policies:

•  Continued use and expansion of remote hear-
ings as practicable and increase of the court’s 
capacity to conduct business online; and

•  Limited in-person court activity to essential 
functions that cannot be conducted remotely. 4

The State Court Administrative Office also up-
dated the Michigan Trial Court Standards for 
Courtroom Technology and released Standards, 
Guidelines, and Best Practices for Virtual Court-
rooms.5  Procedures and preferences will vary by 
court and even individual judges, and the State 
Bar of Michigan is maintaining a list of communi-
cations and updated procedures by circuit.6  The 
Oakland County Circuit Court, for example, has 
offered “Judge On-Line,” an alternative to face-to-
face court hearings, since 2009. “It is designed 
especially for scheduling, status, pretrial and 
settlement conferences, as well as motion hear-
ings and other court proceedings at the discre-
tion of the presiding judge.”7  Generally, there is 
a $30 fee to use this service, but per the court’s 
home page, it is “temporarily waiving ALL Judge 
On-Line Fees to promote telephone court appear-
ances.”8   
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The primary rule of thumb for practitioners dur-
ing remote court appearances is simple: act like 
you are in court. This seems obvious, but anec-
dotal reports from judges suggest that practitio-
ners seem to be less formal, less focused, and 
more distracted when appearing remotely. Litiga-
tors should not allow the formality and decorum 
present in a “live” courtroom to fall by the way-
side because they are appearing by videoconfer-
ence or telephone. 

There are several steps you can take to enhance 
a virtual court appearance. First, confirm the 
technology to be used and conduct a trial run in 
advance. For example, if you are delivering oral 
arguments via Zoom, have a Zoom meeting with 
a colleague to familiarize yourself with the tech-
nology. Second, do your best to eliminate the po-
tential for noise or distractions during the hear-
ing (in other words, let the dog out and put on a 
movie for the kids). Also, mute your line when you 
are not speaking. Third, mind your background 
during video appearances. Judges have com-
mented that even the most tastefully appointed 
home office can be distracting, so consider sub-
stituting a plain background or even a virtual 
background if the technology allows it. Fourth, 
dress professionally for video appearances, just 
as you would for an in-person appearance. Last, 
consider standing while delivering your argu-
ment. Although that may seem unnecessary, 
standing puts you in the position you would be in 
court, lending an air of formality to your presen-
tation and reducing the likelihood that you may 
fidget or become distracted. 

Depositions

In federal court, Federal Rule of Civil Procedure 
30(b)(4) permits depositions taken by telephone 
“or other remote means” when the parties agree 
or the court so orders, and “the deposition takes 
place where the deponent answers the ques-
tions.” Under Federal Rule of Civil Procedure 29, 
the parties can stipulate that “a deposition may 
be taken before any person, at any time or place, 
on any notice, and in the manner specified—in 

which event it may be used in the same way as 
any other deposition.”

It is fair to assume that federal courts will expect 
counsel to cooperate regarding remote deposi-
tions. During a March 25, 2020, videoconference 
held by the Eastern District of Michigan chapter 
of the Federal Bar Association and which the au-
thors attended, Chief Judge Denise Page Hood 
stated that the court does not intend to issue a 
blanket order extending dates due to COVID-19, 
and extensions will need to be decided by indi-
vidual judges. As a general proposition, the court 
expects practitioners to use available technology 
when it is feasible to do so.

In state court, MCR 2.302(F)(1) allows parties to 
stipulate or the court to order “that depositions 
may be taken before any person, at any time or 
place, on any notice, and in any manner, and 
when so taken may be used like other deposi-
tions.” Further, MCR 2.315 allows for video depo-
sitions.9  Given these rules, state courts will un-
doubtedly expect counsel to attempt to work out 
their differences regarding remote depositions 
before engaging in motion practice. 

When proceeding with a remote deposition, it 
would be wise to confirm any stipulations in writ-
ing. Further, counsel should endeavor to make 
the notice of deposition as clear as possible:  ref-
erence any stipulation or order regarding the re-
mote deposition, disclose that the deposition will 
be recorded by video (if appropriate), and con-
firm that the witness will be sworn remotely. 

As with any deposition, preparation helps. Test 
your camera, speakers, and internet connection 
before the deposition. Be wary of wireless Blue-
tooth devices, which do not always provide a 
clear audio connection. Consider preparing and 
marking your exhibits before the deposition, and 
even distributing exhibits before the deposition if 
appropriate. Finally, at the start of the deposition 
and on the record, have the witness (1) confirm 
that there is no one else in the room with them or 
positively identify anyone else in the room, and 
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(2) agree not to communicate with anyone during 
the deposition (i.e., via email or text message).

Trials

Remote trials seems likely to be uncommon in 
the near future. In federal court, while at least 
one remote bench trial has been held in the East-
ern District of Michigan, some judges may inter-
pret Federal Rule of Civil Procedure 77 to limit 
the extent to which trials may occur outside the 
courtroom: “Every trial on the merits must be 
conducted in open court and, so far as conve-
nient, in a regular courtroom.” For state court 
matters, the Michigan Supreme Court initially 
ordered that all jury trials be adjourned through 
at least June 22, “because the state of emergen-
cy and related social distancing make it impos-
sible to conduct trials using traditional meth-
ods.”10  This order also authorized the State 
Court Administrative Office to pilot remote jury 
trials, with the first phase of the pilot involving a 
mock trial to develop practices and the second 
phase conducting remote jury trials and sharing 
resulting recommendations.11  

On June 26, 2020, the Michigan Supreme 
Court ordered:

Courts that have progressed to Phase 3 . . . 
shall begin holding jury trials using trial stan-
dards approved by the State Court Adminis-
trative Office. In addition, courts that are not 
yet at Phase 3 may proceed with jury trials 
upon approval from the State Court Adminis-
trative Office.12 

Phase 3 is defined in Return to Full Capacity: Co-
vid-19 Guidelines for Michigan’s Judiciary – 
guidelines “designed to assist court leaders in 
developing a planning and response cycle driven 
by local community health data and trends” – as 
when “there is no evidence of a COVID-19 re-
bound within the local community.”13 

Arbitrations

The American Arbitration Association has an-
nounced that its hearing locations “are not ac-
cessible,” and hearings are taking place “with all 
the participants working remotely.”14  Arbitration 
is a creature of contract, and therefore the agree-
ment of the parties regarding a remote arbitra-
tion is crucial. When the American Arbitration 
Association’s commercial arbitration rules are in 
effect, the arbitrator may “allow for the presenta-
tion of evidence by alternative means including 
video conferencing.” Similarly, the Judicial Arbi-
tration and Mediation Services’ rules provide 
that “[t]he Hearing, or any portion thereof, may 
be conducted telephonically or videographically 
with the agreement of the Parties or at the discre-
tion of the Arbitrator.”15 

Once the parties agree to remote arbitration, 
joint planning will be helpful in preparing for and 
conducting the arbitration hearing. The parties 
should test the technology as explained above, 
collaborate on a joint set of exhibits to be identi-
fied and disclosed before the arbitration hearing, 
and agree to the order of witnesses to allow for 
an efficient presentation of evidence to the arbi-
trator. 

Conclusion

During the pandemic, it has become necessary 
for litigators to adapt to a more virtual practice 
to meet judicial and client expectations. Fortu-
nately, courts and arbitration tribunals are ad-
justing to allow litigators to safely represent cli-
ents during the age of social distancing. 
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