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Litigators and Esteemed Colleagues:

Thank you for your membership and interest in 
our section. I hope this letter finds you enjoying 
the holiday season.   

At our next meeting, the Litigation Section Gov-
erning Council will be discussing the 2018 Summer 
Conference and possible locations and speakers.  
If you have never attended a summer conference, 
I highly recommend it. My six-year-old son has 
been to a few of them as I always use it as excuse 
for a mini-family vacation. We will try to pick a 
location with that in mind.

I have found that bar service and bar events are 
an invaluable opportunity to meet and network 
with colleagues around the state and beyond  
(I am actually very involved in the Wisconsin bar) 
who can make a referral, answer a quick question, 
and generally make you feel more connected in 
your profession. 

Additionally, the Governing Council will soon be 
approving additional upcoming seminars for the 
ever popular Masters in Litigation programs that 
we sponsor with the Institute of Continuing Legal 
Education. I hope you make it a point to attend 
these events and to say hello when you do. We 
are always looking for feedback from our mem-
bers and for ways we can provide services to all 
Michigan litigators.   

The general purposes and goals of our Section 
are: (1) to provide a forum addressed to the  
problems and interests of the trial practitioner 
who specializes in the spectrum of civil litigation, 

without limitation to a particular substantive 
area, (2) to establish and maintain a working liaison 
with the state and federal judiciary toward achiev-
ing procedural reform and trial administration 
that insures the freedom of the adversary processes 
with due regard for effective resolution of civil 
conflict, (3) to provide a forum for the development 
of improved methods, techniques and procedures 
in the field of general civil litigation, (4) to support 
and enhance the art of trial and appellate advocacy 
among the bar and prospective bar members, 
and (5) to generally promote and further profes-
sionalism and the interests of the profession within 
the field of general civil litigation.

With such broad aims, the Litigation Section has 
plenty of opportunities for service. I hope you will 
consider getting involved. The best way to do that 
is to contact me or another Governing Council 
Member. Our bar year typically starts in October, 
and elections to the Governing Council are usually 
held every September. If you send me an email or 
call me at anytime, I will note your interest and 
have you on my radar the next time we need com-
mittee members or new council members.

I have enjoyed serving on the Governing Council 
and its executive committee, and I look forward 
to becoming the Chair of our great Section.  
See you soon. Thank you.

Cordially,

Brandon J. Evans

Chair

Litigation Section, State Bar of Michigan   

Letter from the Chair

by: Brandon J. Evans
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The Family and Medical Leave Act (“FMLA”) entitles 
eligible employees1 of covered employers2 to leave 
related to their own serious health condition3 or 
the serious health condition of a family member.4 
In the typical case, employees who suspect their 
employer disciplined them for requesting or taking 
FMLA leave act quickly to ensure their rights have 
not been violated. However, allegedly aggrieved 
employees who sit on their claims long enough risk 
running afoul of the statute of limitations, which 
requires claims be brought “not later than 2 years 
after the date of the last event constituting the 
alleged violation for which the action is brought,”5 
or, if the claim is for a willful violation, “within 3 
years of the date of the last event constituting the 
alleged violation for which such action is 
brought.”6 In cases where there is only one adverse 
employment action, calculating the statute of 
limitations is relatively straight-forward. For ex-
ample, if the employer disciplined the employee for 
absenteeism on January 1, 2014, a day the employ-
ee was on FMLA leave, the statute of limitations 
expires on January 1, 2016, or January 1, 2017 
for an allegedly willful violation. But problems 
arise where an employee’s FMLA claim is based 
on multiple adverse employment actions (for ex-
ample, progressive discipline for absenteeism 
that led to termination) and some of the employer’s 
acts fall outside the applicable statute of limitations. 
In such a scenario, is the termination the last 
event that triggers the statute of limitations, or 
does the statute of limitations begin to run each 
time an FMLA-related adverse employment action 
is taken — barring actions falling outside the statute 
of limitations? 

In order to determine whether an employer’s  
adverse employment action may serve as the  
basis for an FMLA claim, courts must determine 
whether the action took place during the period 

encompassed by the statute of limitations.7  
Adverse employment actions falling outside of 
the statute of limitations cannot serve as the  
basis for an FMLA claim.8 In an effort to save 
claims based on time-barred employer actions, 
FMLA plaintiffs routinely invoke the “continuing 
violations doctrine,” although they do not always 
use that name. Plaintiffs may also argue that, in 
instances where the alleged FMLA violations  
culminated in their termination, the termination 
is the “last event constituting the alleged violation,” 
and thus the only date that matters when calcu-
lating the statute of limitations. Trying to distinguish 
between the two is simply an exercise in semantics. 
Both theories take the position that the “last event” 
is the most recent alleged violation and every  
instance of discipline that came before it may also 
be considered, irrespective of whether those acts 
fall outside of the statute of limitations. The flipside 
of this coin is the argument that each alleged  
adverse employment action is a “discrete act”  
subject to its own statute of limitations. Under this 
theory, actions falling outside the statute of  
limitations may not be considered. 

Some argue the Sixth Circuit addressed this issue 
in Butler v. Owens-Brockway Plastics Products, Inc.9 
In Butler, over a span of approximately a year and 
a half from 1994-1995, defendant assessed plaintiff 
twelve “points” under its absenteeism policy.  
According to this policy, a worker who accumulated 
twelve points over a one year period could be  
terminated. Plaintiff was informed on September 
18, 1995 that she had accumulated twelve points 
and that she was on probation for six months. 
During her probation,if she missed work for  
anything less than an admission to the hospital 
she would be fired. She called in sick the same 
day and was fired. Plaintiff alleged that on three 
occasions she was improperly assessed points 

Calculating the Statute of Limitations in FMLA Cases: 
Discrete Acts or Continuing Violations?

by: Matt Cross*
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reinstate, or other adverse action… [S]uch a  
requirement would unnecessarily clog the federal 
courts with premature claims.”13 Again, the district 
court had already disposed of plaintiff’s claims 
based on time-barred absenteeism discipline, so to 
the extent the Sixth Court addressed the time-
barred assessment of points, its discussion was 
pure obiter dictum and thus not binding.14

Since deciding Butler, the Eastern District of  
Michigan addressed the issue in Tafelski v. Novartis 
Pharmaceuticals,15 embracing the “discrete acts” 
theory and rejecting the “continuing violations” 
theory in FMLA cases.

In Tafelski, plaintiff argued the “continuing viola-
tions doctrine” should apply to FMLA claims and 
in support cited Sharpe v. Cureton,16 a case in 
which the Sixth Circuit extended the doctrine to 
claims brought pursuant to 42 U.S.C.§ 1983. 
However, the Court rejected this argument, holding 
that the alleged FMLA violations at issue did not 
fall within the purview of the doctrine because 
the alleged violations involved “discrete acts.” 
The Court reasoned that extending the doctrine 
to cover the alleged FMLA violations based on 
discrete acts was “inapposite to violations that 
would fall within the doctrine, those ‘that cannot 
be said to occur on any particular day, but occur 
over a series of days or years.”17 

The approach taken by the Court in Tafelski is 
consistent with the approach taken by other  
circuit courts. For example, in Barrett v. Illinois 
Dept. of Corrections18 the plaintiff claimed her 
employer violated the FMLA when it disciplined 
her on three specific occasions for absences that 
qualified for protection under the FMLA. The  
Seventh Circuit held that the statute of limitations 
began to run each time plaintiff’s employer  
improperly classified her FMLA-related absences 
as unauthorized and those actions falling outside 
the statute of limitations were time-barred.19 The 
Court went on to reject the notion that plaintiff’s 
claim should survive based on the continuing  
violations doctrine. Consistent with Tafelski, the

when she was eligible for FMLA leave and that 
those points eventually led to her probation and 
termination in violation of the FMLA. Plaintiff 
filed her complaint on March 19, 1998. The district 
court held plaintiff’s claim was barred because 
she was not an “eligible employee” at the time 
she was terminated.10 

On appeal, defendant argued, inter alia, that 
plaintiff’s claim based on her termination must 
be time-barred because her claims based on the 
assessment of points that led to her termination 
were time-barred and the two cannot be separated. 
Before addressing this argument, the Court noted:

The District Court determined that plaintiff’s 
individual claims of adverse action based 
upon each of [defendant’s] decisions to 
post the absences to plaintiff’s record during 
1994 and 1995 were time-barred due to 
the statute of limitations in the Act. That  
decision is not contested.11 

From this passage we can glean (1) the district 
court considered each decision to post absences 
to plaintiff’s record an adverse action; (2) each 
adverse action was subject to its own statute of 
limitations; and (3) claims based on adverse actions 
falling outside the statute of limitations were  
time-barred. The parties in Butler did not contest 
that finding. Thus it was not an issue on appeal. 

Having established that defendant’s assessment 
of points for dates on which plaintiff was entitled 
to FMLA leave were time-barred, the Court moved 
on to defendant’s alternative argument. The Court 
rejected defendant’s argument that the time-
barred discipline and plaintiff’s termination could 
not be separated, stating that plaintiff’s “termi-
nation was the first material adverse action in this 
case, because it was the first action serious 
enough to warrant plaintiff’s resort to the legal 
system.”12 The Court went on to reason that 
“hold[ing] otherwise would force plaintiffs to 
bring suit each time they are assessed a negative 
mark on their absentee record, but before this 
mark results in probation, termination, failure to 
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Despite a lack of clear guidance from the Sixth 
Circuit on this issue, there appears to be some 
consensus amongst district courts that the  
continuing violations doctrine does not apply in 
FMLA cases. Prospective FMLA plaintiffs should 
use the earliest possible adverse employment  
action as the starting point to calculate the  
statute of limitations. Defendants should seek to 
dismiss all claims based on actions falling outside 
of the statute of limitations, even if there are timely 
claims that would survive. 

Seventh Circuit held that plaintiff’s claim was 
based on discrete acts — “independently actionable 
violations of the FMLA — and each one  
triggered its own limitations clock.”20 

Consistent with Tafelski, the Western District of 
Michigan21 and other district courts in the Sixth 
Circuit22 have held that claims based on discipline 
falling outside the statute of limitations cannot 
serve as the basis of an FMLA claim. 
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4 29 U.S.C. 2612(1)(D). 

5 Advisory Committee Notes, Fed. R. Civ. P. 37.

6 29 U.S.C. 2617(c)(2).
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demotion occurring outside statute of limitations was 
time-barred).

*Matt Cross is an attorney in the Traverse City office of Cummings, McClorey, Davis & Acho, P.L.C. where his practice 
is primarily focused on municipal law, employment law, and civil litigation. He is a member of the Michigan Association 
of Municipal Attorneys and Michigan Defense Trial Counsel
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At its core, defamation is a false statement that 
injures the reputation of another. It may come in 
the form of a remark in private conversation. It 
may come in the form of a newspaper article or a 
television or radio broadcast. It may come in the 
form of an online customer review, blogpost, or 
social media posting — possibly even a tweet or 
re-tweet. Though recognized in American law 
since colonial days, defamation has taken on 
heightened relevance in the Internet age, when 
anyone with access to a computer or smartphone 
can reach a worldwide audience.

Defamation is notoriously tricky to plead and prove. 
In Michigan, defamation must be pled with  
specificity. Only statements of fact, not opinion, 
can be defamatory, and the plaintiff bears the 
burden of proving the statement’s falsehood. The 
very nature of the conduct (words) and injuries 
(reputational harm) can create unique evidentiary 
hurdles. And free speech protections under the 
First Amendment give rise to defenses that may 
defeat an otherwise viable claim.

This article addresses distinctive challenges facing 
defamation plaintiffs at the pleadings stage and 
beyond. The article reviews the framework of a 
defamation claim, discusses the heightened 
pleading standard applied by Michigan courts, 
and considers two heavily litigated areas, privilege 
defenses and the treatment of anonymous  
defendants. Along the way, it analyzes recent 
case law and offers guidelines for successfully  
litigating a defamation claim.

I.  Defamation Basics
Defamation, an intentional tort, comes in two  
varieties: written (libel) and spoken (slander). Both 
varieties have the same elements: “(1) a false and 
defamatory statement concerning the plaintiff, 
(2) an unprivileged communication to a third  
party, (3) fault amounting at least to negligence 
on the part of the publisher, and (4) either action-
ability of the statement irrespective of special 
harm (defamation per se) or the existence of  
special harm caused by publication.”1 

Because only a false statement of fact can be  
defamatory, truth is an absolute defense. Litigants 
should keep in mind that the standard here is 
“substantial truth.” That is, where the “gist” or 
“sting” of a story is true, courts will look past  
“minor inaccuracies” that do not “‘alter the  
complexion of the affair and would have no  
different effect on the reader than that which the  
literal truth would produce.’”2 In Rouch v. Enquirer 
& News of Battle Creek Michigan, a newspaper 
reported that the plaintiff had been “charged” 
with criminal sexual misconduct. However, while 
the plaintiff had in fact been arrested, he had not 
been arraigned — and thus not literally charged 
with a crime. Despite this inaccuracy, the Michigan 
Supreme Court found the statement to be  
substantially true and remanded the case for entry 
of judgment in favor of the newspaper.3 

Regarding state of mind, negligence is the default 
standard.4 In many circumstances, however, the 
plaintiff must prove actual malice, i.e., that the 

Pleading and Proving 
a Defamation Case

by: Maxwell Goss*
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defendant knew the statement was false or had 
reckless disregard for its truth or falsity.5 The 
Michigan Supreme Court, following longstanding 
precedent of the United States Supreme Court, 
has explained that public officials and public  
figures “must establish that a defendant made 
defamatory statements with ‘actual malice’ in  
order to prevail in a defamation action.”6 Further-
more, as discussed below, actual malice must be 
shown where the defendant enjoys a qualified 
privilege, such as where an employer publishes 
statements about an employee to other employees 
with an interest in the subject matter.7 Given that 
actual malice is a far more stringent standard 
than ordinary negligence, a defendant’s status as 
a public figure, or the existence of a qualified 
privilege, can be outcome-determinative.

Finally, a plaintiff must prove either damages or 
show that the statement was defamatory per se. 
In general, statements implying a lack of chastity 
or commission of a crime constitute defamation 
per se.8 There has long been confusion about this 
standard, particularly as to what types of crimes 
qualify. In 2016, the Michigan Court of Appeals 
clarified the matter by holding that where a  
defamation claim is based on an accusation of 
criminal activity, the crime must involve “moral 
turpitude” or “infamous punishment.”9 In that 
case, a Catholic nun had allegedly reported that 
an angry parishioner “put a finger” in her chest 
during an argument. The Court of Appeals rejected 
the trial court’s conclusion that an accusation of 
battery is defamatory per se, reasoning that  
battery, by itself, does not involve moral turpitude 
(defined as vile or debased conduct) or subject a 
person to infamous punishment (defined as  
imprisonment in state prison).10 In the absence of 
defamation per se, a court will grant summary 
disposition unless the plaintiff can provide evidence 
of actual damages.11 

II.  Pleading with Specificity
Plaintiffs are well-advised to avoid generalities, as 
Michigan courts require that defamation be pled 
with specificity.12 First, the complaint must identify 
“the exact language that the plaintiff alleges to 
be defamatory.”13 The Michigan Court of Appels 
has explained the function of this rule:

Because a plaintiff must include the words 
of the libel in the complaint, several  
questions of law can be resolved on the 
pleadings alone, including: (1) whether a 
statement is capable of being defamatory, 
(2) the nature of the speaker and the level 
of constitutional protections afforded the 
statement, and (3) whether actual malice 
exists, if the level of fault the plaintiff must 
show is actual malice.14 

In short, courts expect to dispose of key questions 
of law early on in a defamation case. In addition 
to specifying the exact language at issue, the 
plaintiff must specifically identify where, when, 
and to whom the alleged defamatory statements 
were made.15 Finally, the Michigan Court of  
Appeals has ruled in a number of unpublished 
opinions that a complaint must plead facts  
sufficient to overcome privilege to survive a  
motion to dismiss for failure to state a claim.16 

The heightened pleading requirements can be 
traps for the unwary. In one case, the Michigan 
Court of Appeals ruled that the plaintiffs failed to 
state a claim where they attached transcripts of 
an allegedly defamatory broadcast to their  
complaint without “plead[ing] precisely the  
statements about which they complain[ed].”17  
In another case, the Court affirmed dismissal for 
failure to state a claim where the complaint did 
not “identify to whom defendants made the  
allegedly defamatory statements,” but “merely 
allege[d] that the statements were made to ‘third 
parties.”18 In another case, which involved an  
alleged statement by an executive officer at a 
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board meeting, the Court noted that officer  
duties confer a qualified privilege and affirmed 
dismissal for failure to state a claim because the 
plaintiff had “not pleaded any facts taking [the 
defendant’s] statements outside of this privilege.”19 
These cases illustrate that boilerplate allegations 
will not carry the day. A complaint should set 
forth defamation with as much factual detail as 
reasonably possible.

III.  Privilege Defenses
A plaintiff needs to consider questions of  
privilege from the outset. Remarkably, an “absolute” 
privilege protects a statement even if it is false 
and maliciously published.20 Such a privilege is 
narrowly limited to circumstances such as legisla-
tive proceedings, judicial proceedings, and military 
communications.21 However, a more flexible privi-
lege is the “qualified” privilege, which protects a 
statement “only in the absence of ill will, spite, or 
malice in fact.”22 In other words, the ordinary  
negligence standard does not apply to statements 
protected by a qualified privilege. The privilege 
extends “to all communications made bona fide 
upon any subject matter in which the party com-
municating has an interest, or in reference to which 
he has a duty, to a person having a corresponding 
interest or duty.”23 Notably, it “embraces cases 
where the duty is not a legal one, but where it is a 
moral or social character of imperfect obligation.”24 

As noted above, several opinions have held that a 
complaint for defamation must plead facts suffi-
cient to overcome privilege. Where a qualified 
privilege may be in play — and the flexibility and 
broad scope of the doctrine suggest that it will be 
at least colorable in a wide range of cases — a 
plaintiff should be sure to plead facts sufficient to 
show the malice needed to overcome the privilege. 
Importantly, the Michigan Supreme Court has 
held that state of mind in a defamation case can 
be established through circumstantial evidence.25 
In Smith v. Anonymous Joint Enterprise, the  
accuracy of a certain report was at issue.  
Because the defendant could have readily con-

firmed its accuracy by contacting the author, but 
failed to do so, the jury had ample evidence from 
which to conclude that the speaker was acting in 
purposeful avoidance of the truth.26 Though  
direct evidence is generally preferable, a plaintiff 
may rely on circumstantial evidence to establish 
actual malice in the complaint, and when the 
matter is ultimately adjudicated on the merits.

IV.  Anonymous Defendants
The Internet has made it exceedingly easy for  
individuals to publish and reach a large audience 
anonymously — sometimes with defamatory  
content. But a tension exists between the First 
Amendment and a plaintiff’s interest in obtaining 
relief for defamation.27 “The United States Supreme 
Court has . . . determined that ‘an author’s  
decision to remain anonymous, like other decisions 
concerning omissions or additions to the contents 
of a publication, is an aspect of freedom of speech 
protected by the First Amendment.’”28 At the 
same time, the “right to anonymous expression 
over the Internet does not extend to defamatory 
speech, which is not protected by the First  
Amendment.”29 Plaintiffs seeking to “unmask” an 
unnamed defendant — for instance, by subpoena-
ing a webhost for the identity of an anonymous 
blogger or message board contributor — must be 
prepared to face exacting and somewhat uncertain 
requirements.

Michigan law is still developing with respect to 
defamation plaintiffs seeking disclosure of the 
identities of anonymous speakers. The Michigan 
Court of Appeals has issued three published 
opinions on the issue in recent years, all favoring 
defendants.30 The most recent is Sarkar v. Doe, in 
which a professor of medicine sued an anonymous 
defendant who had posted online comments  
accusing him of research misconduct on a science 
message board.31 When the plaintiff subpoenaed 
the operator of the message board to obtain  
identifying information for the individual or  
individuals who posted the comments, the  
operator filed a motion to quash.
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Citing its earlier opinions, the Sarkar court applied 
a two-part test: First, the plaintiff must make  
reasonable efforts to provide the anonymous 
commenter with notice of the subpoena, and,  
second, the plaintiff’s claims must be evaluated 
by the court to determine whether they would 
survive a motion to dismiss for failure to state a 
claim.32 Interestingly, a court apparently is to  
undertake the dismissal analysis undertaken sua 
sponte.33 Here the Court engaged in a lengthy 
analysis and concluded that none of the online 
comments were capable of being defamatory —
many, for example, expressed opinions based on 
underlying facts available to the reader.34 The 
Court granted the motion to quash and summary 
disposition against the plaintiff in most respects. 
The Court’s earlier opinion in Ghanam reached a 
similar conclusion.35 The implication of these  
cases for plaintiffs is clear: Disclosure of the iden-
tity of an anonymous defendant is unlikely where 
a defamation claim is not well-pled.

Conclusion
A well-pled complaint is always important, but 
never more so than in a defamation case, where 
a claim is subject to summary disposition if it fails 
to allege the exact statement at issue, the specific 
circumstances of the statement, and facts sufficient 
to overcome privilege, among other things.  
Nevertheless, the careful plaintiff can meet the 
unique challenges facing defamation claims. By 
thoroughly investigating a claim and setting forth 
its factual basis in appropriate detail, the plaintiff 
will be positioned to defeat a motion to dismiss 
and ultimately prevail on the merits.

*Maxwell Goss is a business litigation and intellectual property lawyer. With experience in a broad range of litigation 
matters, his practice focuses chiefly on trade secret, non-compete, trademark, unfair competition and business tort law 
and litigation. An honors graduate of Notre Dame Law School, Max is licensed to practice in Michigan and Texas.
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The same concern over the steadily inflating cost of 
healthcare that in-part prompted Congress to pass 
the Affordable Care Act in 2010 served as one  
impetus for the Michigan Legislature’s passing of 
the no-fault automobile insurance act more than 40 
years ago.1 Indeed, the Michigan Courts have  
recognized that in passing the No-Fault Act the 
Michigan Legislature was “as concerned with the 
rising cost of health care as it [w]as with providing 
an efficient system of automobile insurance.”2 

To stem the cost of healthcare for automobile  
accident victims, the Legislature entrusted no-fault 
insurers with the duty of policing healthcare  
providers. It did this by requiring that no-fault  
insurers audit healthcare providers’ bills, and 
challenge the reasonableness of their charges.3  

No-fault insurers have traditionally tried to achieve 
their cost-policing duty by paying only what they 
determine to be a reasonable amount, and then 
waiting for the healthcare provider to file suit for 
the outstanding balance. The insurers then attempt 
to challenge the reasonableness of the health-
care provider’s charge from a defensive position. 

But, no-fault insurers would in some cases better 
serve their cost-policing function by adopting an 
offensive strategy. They can accomplish this by  
filing a declaratory judgment action seeking a  
judicial declaration that the balance of the health-
care provider’s bill represents an unreasonable 
charge. Such an offensive strategy offers certain 
tactical advantages that will in many cases put 
the insurer in a better position to establish that 
the healthcare provider’s charge is unreasonable. 

I.  How the no-fault act limits what a 
healthcare provider may charge

In order for no-fault insurers to adequately perform 
their cost-policing function, it is necessary to  

understand the limitations that the Legislature 
has placed on what healthcare providers may 
charge motor vehicles accident victims. 

Ordinarily, a person’s potential liability to a 
healthcare provider is solely a matter of contract. 
Thus, the healthcare provider may charge what-
ever fee the patient is willing to contract for. This 
is not so where the healthcare provider renders 
services to someone who has been injured in a 
motor vehicle accident and is covered by no-fault 
insurance. This is because the Legislature has set 
forth statutory limitations in MCL 500.3157, 
which provides that a healthcare provider “may 
charge a reasonable amount” for the treatment, 
but that their “charge shall not exceed the amount 
the [healthcare provider] customarily charges for 
like products, services and accommodations in 
cases not involving insurance.”

The statute therefore mandates that healthcare 
providers charge insured automobile accident vic-
tims no more than what they customarily charge 
for similar services rendered to uninsured, non-
automobile accident victims. And, though it serves 
as an upper limit on what healthcare providers 
may charge, healthcare provider’s customary 
charges are not dispositive of what they may 
charge insured automobile accident victims. Rath-
er, the primary limitation is that healthcare pro-
viders may charge insured automobile accident 
victims no more than “a reasonable amount” for 
their services. This precludes healthcare providers 
from asserting that a given charge is reasonable, 
even though they customarily charge less in non-
automobile accident cases. It similarly precludes 
healthcare providers from asserting that their cus-
tomary charge in non-automobile accident cases 
is dispositive of what insured automobile accident 
victims must pay, as it permits a finding that such 
charges are unreasonable.  
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MCL 500.3157 serves two functions. First, it  
furthers the Legislature’s goal of “provid[ing]  
victims of motor vehicle accidents [with] assured, 
adequate, and prompt reparation for certain  
economic losses”4 by prohibiting healthcare  
providers from charging insured automobile  
accident victims fees which exceed what the  
automobile accident victims may be reimbursed 
by no-fault insurers. Second, it furthers the  
Legislature’s goals of stemming healthcare costs 
and ensuring that the no-fault act comports with 
constitutional requirements. Specifically, MCL 
500.3157 obligates no-fault insurers “to place a 
check on health care providers who have no  
incentive to keep the doctor bill at a minimum”5 
by permitting them to “audit and challenge the 
reasonableness of bills submitted by healthcare 
providers.”6 This ensures that “the existence of  
no-fault insurance shall not increase the cost of 
healthcare.”7 Likewise, by ensuring that health-
care providers do not charge their insureds  
unreasonable amounts, no-fault insurers avoid 
having to increase the premiums they charge for 
their policies.8 This furthers the Legislative goal of 
“assuring that compulsory no-fault insurance is 
available at fair and equitable rates.”9 

II.  The availability of declaratory  
judgment actions 

Because MCL 500.3157 prohibits healthcare  
providers from charging insured automobile  
accident victims more than “a reasonable 
amount” for their services, and MCL 500.3107(1)
(a) concomitantly limits no-fault insurers to  
indemnifying their insureds for a “reasonable” 
amount, the situation often arises where a  
no-fault insurer audits the healthcare provider’s 
bill, determines that the healthcare provider’s 
charges are unreasonable, and thereafter remits 
payment on behalf of the insured in an amount 
less than what the healthcare provider charged. 

In the past, healthcare providers routinely filed 
suit directly against no-fault insurers seeking a  
judicial determination that the healthcare  
provider’s charge was “reasonable,” and thus 

that the no-fault insurer was obligated to pay the 
balance of the healthcare provider’s bill.10  
This, however, recently changed when the Michigan 
Supreme Court ruled in Covenant Med Ctr, Inc v 
State Farm Mut Ins Co,11 that the no-fault act 
does not vest healthcare providers with standing 
to file their own actions against no-fault insurers.12 

In the wake of Covenant, some healthcare providers 
have reverted to the practice of filing a lawsuit 
against the insured, or threatening to do so, seeking 
to collect the outstanding balance from the insured 
based on an express or implied contract theory.  
In these instances, some no-fault insurers have 
taken the strategy of agreeing to defend and  
indemnify the insured13 if the healthcare provider 
does, in fact, file such a lawsuit.14  

More often, however, healthcare providers have 
continued the practice of filing suit directly 
against the no-fault insurer by obtaining from the 
insured an assignment of the insured’s cause of 
action. In such instances, no-fault insurers have 
continued to utilize the same defensive approach 
that they employed before Covenant was issued, 
which is to simply wait for the healthcare provider 
to sue them. 

However, no-fault insurers should consider utilizing 
an offensive strategy. No-fault insurers can do 
this by paying what they believe to be a reasonable 
fee, and then filing a declaratory judgment action 
seeking a judicial declaration that the balance of 
the healthcare provider’s charge is unreasonable. 
Such a judicial declaration would not only establish 
that the insured is not contractually liable to the 
healthcare provider for the balance, but also  
sestablish that the no-fault insurer has no further 
liability to the insured for those charges. 

Cases involving issues relating to insurance “have 
consistently been recognized as appropriate  
subjects for declaratory relief.”15 This is particularly 
true in cases involving issues governed by Michi-
gan’s no-fault act,16 such as whether the amount 
charged by a healthcare provider is “reasonable” 
as required by MCL 500.3157. Indeed, healthcare 
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providers, and others, have filed declaratory 
judgment actions seeking a judicial declaration 
that the amounts they charge are reasonable.17  
In fact, the Michigan Court of Appeals has  
specifically held that a declaratory judgment action 
is an “appropriate mechanism” for determining 
whether charges are of the type for which the in-
sured is entitled to coverage under the no-fault act.18 

III. The advantages of a declaratory  
judgment action

Adopting an offensive strategy of filing declaratory 
judgment actions to challenge the reasonableness 
of healthcare provider’s charges offers several 
tactical advantages to no-fault insurers that will 
better enable them to fulfill their cost-policing duty. 

 a.  Venue
In any contest, much about the outcome hinges 
on whether the arena in which it is fought favors 
one side or the other. In the no-fault context, 
choice of playing field is governed by MCL 
600.1621 of Michigan’s venue statutes. It provides 
that the plaintiff may file suit seeking recovery of 
no-fault benefits in the county where “a defendant 
resides, has a place of business, or conducts  
business, or in which the registered office of a 
defendant corporation is located.” 

Since most no-fault insurer’s sell policies statewide, 
they are generally deemed to conduct business in 
virtually every county in Michigan. Thus, where a 
healthcare provider obtains an assignment from 
the insured and files a direct action against the 
no-fault insurer seeking the balance of the health-
care provider’s bill, the healthcare provider can 
technically sue the no-fault insurer in any county 
that the healthcare provider chooses. This is so 
regardless of whether the healthcare provider 
conducts business in that county, or whether the 
insured from which the assignment was obtained 
resides in that county. 

Of course, healthcare providers routinely take  
advantage of this by filing suit in venues where 
judges and juries are not particularly insurer-
friendly. Moreover, judges in such venues are not 

prone to granting motions by no-fault insurers 
seeking a change of venue.This is so because the 
plaintiff’s choice of venue is accorded deference.19 
Furthermore, in order to overcome that deference 
MCR 2.222 requires a no-fault insurer to make a 
persuasive showing either that it cannot obtain 
an impartial trial in the chosen venue, or that the 
chosen venue subjects the no-fault insurer to  
inconvenience or prejudice.20 And, since most  
no-fault insurers are deemed to conduct business 
in virtually every county in Michigan, persuading 
a judge that it is inconvenient or prejudicial to the 
no-fault insurer to litigate in a given county can 
be extremely difficult — especially when the 
healthcare provider has specifically selected that 
venue because the healthcare provider knows 
that the judge is not sympathetic to insurance 
companies. 

The result often is that the no-fault insurer will be 
forced to try the case before a jury that is unlikely 
to rule in the insurer’s favor. Moreover, the  
no-fault insurer will often find itself before a judge 
that is unwilling to grant the no-fault insurer  
sufficient discovery time, and more likely to rule 
against the no-fault insurer with regard to discovery 
motions, motions for summary disposition, motions 
in limine, and evidentiary objections. In other 
words, by letting healthcare providers choose the 
venue, no-fault insurers often finds themselves 
litigating in unfriendly territory with the deck  
significantly stacked against them.

If no-fault insurers instead assume an offensive 
posture they will have more control over the  
venue in which the reasonableness of the health-
care provider’s charges will be decided. This is 
because the proper venue will not be any county 
in Michigan, but instead pursuant to MCL 
600.1621 will be the county in which the health-
care provider has a place of business, conducts 
business, or has its registered office. And, of 
course, it will be difficult for the healthcare  
provider to obtain a change of venue, since  
deference will be given to the insured-plaintiff’s 
choice of venue. Moreover, the healthcare  
provider will face an uphill battle trying to make 
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a persuasive showing that it cannot obtain an  
impartial trial, or will be subjected to inconvenience 
or prejudice,21 in a venue in which the healthcare 
provider has voluntarily chosen to conduct business, 
or has established its registered office or a place 
of business. 

There will of course be instances in which the  
permissible venue for the filing of a declaratory 
judgment action is not particularly favorable. 
However, it is an issue that no-fault insurer’s 
should strongly consider, rather than continuing 
to take a defensive posture and permitting health-
care providers to choose the venue. 

 b. Jury perception
Filing a declaratory judgment action affords the 
no-fault insurer the ability to control an aspect of 
juror perception that is even more vital to obtaining 
a favorable determination regarding the  
reasonableness of the healthcare provider’s fee 
— who the parties are.

In situations where the healthcare provider  
obtains an assignment from the insured and 
commences a lawsuit against the insurer, or in 
situations where the healthcare provider sues the 
insured and the insured then files suit against the 
no-fault insurer seeking indemnity, many jurors 
may perceive the insurer as a large corporation 
merely seeking a determination that the out-
standing balance of the healthcare provider’s bill 
is unreasonable in order to maximize the no-fault 
insurer’s profits. Where, however, the no-fault  
insurer files a declaratory judgment action on  
behalf of the insured, the dynamic changes  
considerably. In such instances, the jury may well 
perceive the healthcare provider as a sophisticated 
party exercising undue influence over the humble 
accident victim in order to maximize profits. Indeed, 
as the Court of Appeals has noted, the health-
care provider would likely find itself “on the wrong 
side of a David and Goliath match-up.”22 

 c. More control over litigation
Commencing declaratory judgment actions will 
also enable no-fault insurers to ensure that the 
issue of reasonableness is zealously advocated 
and properly supported. 

No-fault insurers unquestionably possess numerous 
resources that will not be available to the insured 
if the insured is sued by a healthcare provider.  
For instance, no-fault insurers necessarily receive 
and audit bills submitted by healthcare providers 
statewide, and in some instances even nationwide. 
Thus, no-fault insurers are able to compile and 
maintain statistics regarding the amounts charged 
by numerous healthcare providers for a particular 
service, and use those statistics to establish that 
a particular healthcare provider’s charge is  
unreasonable.23 For the same reason, no-fault  
insurers are better able to compile information 
concerning such things as the healthcare provider’s 
costs to render a particular service, and then  
assess whether the healthcare provider’s markup 
over such costs is excessive.24 Moreover, no-fault 
insurers have access to experienced and quali-
fied experts who can adequately explain to jurors 
why the amount that the healthcare provider 
charged the insured is unreasonable. And, of 
course, no-fault insurers are by necessity sophisti-
cated in litigation, and thus are better able than 
the insured to select an attorney who can thought-
fully and persuasively present such evidence to 
the jury. 

IV.  Conclusion
The bottom line is that no-fault insurer’s should 
re-think the means by which they challenge the 
reasonableness of the amounts that healthcare 
providers charge their insureds. Although paying 
what the no-fault insurer deems reasonable and 
waiting for the healthcare provider to take the  
offensive has been the traditional approach, for 
the reasons discussed above, assuming an offen-
sive strategy through the utilization of declarato-
ry judgment actions may be a more effective way 
for no-fault insurers to fulfill their statutory obli-
gation of challenging the reasonableness of 
healthcare provider charges. 
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Spokeo, 16 Months Later
by: Kathleen H. Klaus* and Jesse L. Roth*

Maddin, Hauser, Roth & Heller, P.C.*

We were deep into defending a Fair Credit  
Reporting Act matter last year when the United 
States Supreme Court gave us a gift horse named 
Spokeo, Inc v. Robins. This was exciting, to say the 
least. Thanks to the holding in Spokeo, our plaintiff 
would not have standing to proceed where he  
alleged a mere technical violation of the statute, 
but no actual injury. A status conference took 
place soon after, and we did not miss our chance 
to tell the judge that we intended to file a motion 
to dismiss on the basis of Spokeo. Opposing counsel 
winced. The judge responded, “What’s Spokeo?” 
About 16 months later, with the true impact of 
Spokeo in a state of thorough confusion, we find 
ourselves asking the same question.

To date, federal district courts have applied 
Spokeo inconsistently in consumer litigation, with 
some courts essentially finding that any statutory 
violation leads to an actual injury and other 
courts examining the factual scenario pled for 
cognizable actual damages. Now that there are 
a manageable number of opinions issued by federal 
courts of appeals, we chose to focus our analysis 
on those decisions. 

I.  Spokeo, 16 Months Later
Article III of the United States Constitution limits 
the jurisdiction of federal courts to “actual cases 
or controversies” which means that the plaintiff 
must have suffered an injury in fact. Lujan v.  
Defenders of Wildlife, 504 U.S. 555 (1992).  
In federal consumer litigation, the defense bar 
long maintained that the technical violations of 
consumer protection statutes do not result in the 
type of injury Article III requires. The plaintiff’s 
bar insisted that any violation of a federal statute 
causes damages that federal courts are obligated 
to redress. Both sides of the bar hoped the  

Supreme Court would decide this issue in Spokeo, 
Inc. v. Robins, 136 S.Ct. 1540 (2016), but the  
decision failed to provide the requisite clarity. 

The plaintiff in Spokeo was a consumer about 
whom the defendant website operator allegedly 
published inaccurate information. The plaintiff 
contended that the defendant violated the FCRA 
by willfully failing to “follow reasonable proce-
dures to assure maximum possible accuracy of” 
consumer reports. The trial court dismissed the 
complaint, holding that the plaintiff had not prop-
erly pled injury-in-fact as required by Article III. 
The Ninth Circuit reversed, finding that a plaintiff 
satisfies the injury-in-fact element so long as he 
merely alleges a violation of his statutory rights.

The Supreme Court reversed the Ninth Circuit, 
however, observing that “a plaintiff does not au-
tomatically satisfy the injury-in-fact requirement 
whenever a statute grants a right and purports to 
authorize a suit to vindicate it. Article III standing 
requires a concrete injury even in the context of a 
statutory violation.” Id. at 1543. Put differently, a 
plaintiff cannot “allege a bare procedural violation, 
divorced from any concrete harm, and satisfy the 
injury-in-fact requirement of Article III.” Id. at 
1549. For example, where “a consumer reporting 
agency fails to provide the required notice to a 
user of the agency’s consumer information,” yet 
that consumer information is “entirely accurate,” 
there is no harm as a matter of law. Id. at 1550.

A number of district courts ran with this line of 
reasoning and held that, post-Spokeo, a plaintiff 
does not have Article III standing where he alleges 
only that the defendant committed a technical 
violation of a statute, which by definition is not “de 
facto,” “real” or “concrete.” Other district courts 



  18 fall 2017

Litigation Section • State Bar of Michigan • Visit us on the web at: www.michbar.org/litigation/

disagreed, and homed in on language from Spokeo 
that intangible injuries can also be concrete, so 
long as “the risk of real harm can satisfy the  
requirement of concreteness.” Id. at 1549. These 
district courts effectively held that Spokeo did not 
make any new law or change the state of standing 
doctrine, under which a mere technical violation 
of a consumer statute is often sufficient to establish 
standing because it is not difficult to allege “the 
risk of real harm,” even without any actual harm. 
This issue begged the attention of the courts of 
appeal, which have now begun to weigh in on the 
impact of Spokeo when a plaintiff alleges a tech-
nical violation of one of various consumer statutes.

II.  Post-Spokeo Courts of Appeals
Our review of these decisions from the courts of 
appeals has revealed certain trends. For example, 
to date there is consensus among the courts of 
appeals that have addressed the issue that a 
technical violation of the Fair and Accurate Credit 
Transactions Act (“FACTA”) does not cause an actual 
injury upon a consumer whose credit card  
expiration date was printed on a receipt or from 
whom a zip code was requested in connection 
with a credit card purchase. See Crupar-Weinmann 
v. Paris Baguette America, Inc., 861 F.3d 76 (2nd 
Cir. 2017); Meyers v Nicolet Restaurant of De 
Pere, LLC, 843 F.3d 724 (7th Cir. 2016); Hancock 
v Urban Outfitters, Inc., 830 F.3d 511 (D.C. Cir. 
2016). These courts have found it “hard to imagine” 
how the alleged violation of FACTA “could have 
increased the risk that plaintiff’s identity would 
be compromised.” See Crupar-Weinmann, 861 
F.3d at 82; Meyers, 843 F.3d at 727. 

On the other hand, the courts of appeals are thus 
far in agreement that a technical violation of the 
Telephone Consumer Protection Act automatically 
gives a consumer standing to sue when he or she 
receives an unwanted voice mail or text message. 
See Susinno v. Work Out World Inc., 862 F.3d 346 
(3rd Cir. 2017); Van Patten v. Vertical Fitness 

Group, LLC, 847 F.3d 1037 (9th Cir. 2017). These 
courts say that “Congress squarely identified this 
injury,” and “elevated a harm that, while ‘previously 
inadequate in law,’ was of the same character of 
previously existing ‘legally cognizable injuries,’” 
related to invasion of privacy. See Susinno, 862 
F.3d at 351-352, quoting Spokeo, 136 S.Ct. at 
1549. Thus, an unsolicited phone call or text  
message is per se injurious.

Cases under the Fair Credit Reporting Act, the 
statute involved in Spokeo, have been a mixed 
bag. The Fourth and Seventh Circuits have held 
that alleged informational and privacy injuries 
are insufficient to establish standing when, for 
example, a reporting agency does not disclose 
the source of the information on a consumer’s 
credit report or when an employer gives a  
prospective employee a document that discloses 
that the employer is going to run a credit check 
on the prospective employee but also includes 
other information. See Dreher v. Experian Infor-
mation Solutions, Inc., 856 F.3d 337 (4th Cir. 
2017); Groshek v. Time Warner Cable, Inc., No. 
16-3355 (7th Cir. Aug. 1, 2017). These courts 
found it instructive that the plaintiffs did not 
plead any factual allegations suggesting they 
would have acted any differently had they been 
given the information to which they claimed they 
were entitled. See Dreher, 856 F.3d at 346-347; 
Groshek, at *3-4. They therefore did not allege 
they suffered a concrete injury sufficient to satisfy 
the requirements of Article III standing.

The Ninth Circuit has come to the opposite  
conclusion. In Syed v. MI, LLC, 853 F.3d 492 (9th 
Cir. 2017), the court held that a consumer has 
standing to sue for a violation of the FCRA where 
his prospective employer’s disclosure form con-
tained extraneous information, because the  
consumer is per se deprived of his ability to mean-
ingfully authorize a credit check. Likewise, in its 
recent opinion in Robins v Spokeo, No. 11-56843 
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(9th Cir. Aug. 15, 2017), on remand from the  
Supreme Court, the Ninth Circuit found that the 
plaintiff had standing under the FCRA where he 
alleged that Spokeo published an allegedly  
inaccurate report about him on its website as a 
result of its failing to follow reasonable procedures 
to assure accuracy. The court observed that the 
FCRA provision at issue was designed to protect 
consumers’ concrete interests, and the inaccurate 
report represented a concrete harm to the plaintiff’s 
employment prospects. Id. at *7. 

Our office regularly defends actions brought under 
the Fair Debt Collection Practices Act, and we 
were eager to see how the courts of appeals 
would apply Spokeo in the FDCPA context.  
Eagerness has mostly given way to disappointment. 
The Second, Fourth, Fifth and Eleventh Circuit all 
have found that a technical violation of the FDCPA 
is sufficient to confer Article III standing on a 
debtor. The Eleventh Circuit’s decision in Church 
v Accretive Health, Inc., 654 Fed.Appx. 990 (11th 
Cir. 2016) was one of the first court of appeals 
opinions to address the impact of Spokeo. Church 
alleged that the defendant debt collector failed 
to include certain disclosures required by the  
FDCPA in its initial communication. The court 
found that was sufficient to constitute a concrete 
injury: “The invasion of Church’s right to receive 
the disclosures is not hypothetical or uncertain; 
Church did not receive information to which she 
alleges she was entitled.” Id. at 995. Similar  
conclusions were reached by the Second, Fourth 
and Fifth Circuits. See Papetti v Does 1-25, No. 
16-2582 (2nd Cir. May 26, 2017); Ben-Davies v. 
Blibaum & Associates, P.A., No. 16-2188 (4th Cir. 
June 1, 2017); Moore v. Blibaum & Associates, 
P.A., No. 17-1153 (4th Cir. July 19, 2017); Sayles v. 
Advanced Recovery Systems, Inc., No. 16-60640 
(5th Cir. July 6, 2017).

Happily, the Sixth Circuit has separated itself 
from this pack and found that an FDCPA plaintiff 
did not have standing to proceed with a misrep-
resentation claim. In Lyshe v Levy, 854 F.3d 855 
(6th Cir. 2017), the plaintiff alleged a violation of 

his rights under the FDCPA arising out of misrep-
resentations made by the defendants in discovery 
requests in a state court collection action. The 
plaintiff alleged the misrepresentations constituted 
deceptive conduct made in connection with the 
collection of a debt, in violation of the FDCPA. 
The Sixth Circuit found that the plaintiff did not 
have Article III standing, because:

[The] violation alleged here — a violation of 
a state law procedure not required under 
[the] FDCPA — is not the type contemplated 
by Spokeo, which dealt with the failure to 
comply with a statutory procedure that was 
designed to protect against the harm the 
statute was enacted to prevent. The goal of 
the FDCPA is to eliminate abusive debt  
collection practices. [Id. at 859.]

Notably, the Lyshe court expressly declined to follow 
the Eleventh Circuit’s decision in Church, supra. 
Instead, the court elected to follow the circuits 
that have held, albeit not in the FDCPA context, 
that more is required than a technical statutory 
violation to plead concrete harm to satisfy the  
requirements of Article III standing. Lyshe, 854 
F.3d at 860-861.

Several other statutory violations have been  
addressed by the courts of appeals as well with 
equally divergent results. One court of appeals 
has found that a technical violation of the Real 
Estate Settlement Procedures Act amounts to a 
concrete injury, and another court of appeals has 
found that it does not. See Diedrich v. Ocwen 
Loan Servicing, LLC, 839 F.3d 583 (7th Cir. 2016); 
Mejia v. Ocwen Loan Servicing, LLC, No. 16-16353 
(11th Cir. Aug. 8, 2017); Meeks v. Ocwen Loan 
Servicing, LLC, 681 Fed.Appx. 791 (11th Cir. Mar. 
1, 2017). One court of appeals has found that 
some technical violations of the Truth in Lending 
Act amount to a concrete injury, while other  
technical violations of the Truth in Lending Act do 
not. See Strubel v. Comenity Bank, 842 F.3d 181 
(2nd Cir. 2016). Two courts of appeals have found 
that a victim of a data breach has suffered a  
concrete injury, and one court of appeals has 
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found that the victim has not. Galaria v. Nationwide 
Mutual Ins. Co., 663 Fed.Appx. 384 (6th Cir. 
2016); Attias v. Carefirst, Inc., No. 16-7108 (D.C. 
Cir. Aug. 1, 2017); Beck v. McDonald, 848 F.3d 
262 (4th Cir. 2017). There are other statutes  
implicated as well, but the confused state of the 
doctrine is clear enough.

Among the courts of appeals to have addressed 
the impact of Spokeo on two or more occasions, 
only the Third and Ninth Circuit are consistent in 
their holdings that a technical violation of a con-
sumer statute amounts to a concrete injury suffi-
cient to establish Article III standing to sue. All 
other courts of appeals to have addressed the  
issue twice or more have issued mixed opinions.

Conclusion
The most we can say at this stage is that the results 
at the court of appeals level appear to be end 
driven. An unwanted telephone call? That is a 
concrete injury. A technical misrepresentation by 
a debt collector? Most circuits say it is a concrete 
injury. An expiration date printed on a receipt? 
That is not a concrete injury. This is likely because 
telemarketing and debt collection are viewed as 
industries that are prone to abuse, whereas retail 
stores are not so viewed. At the end of the day, 
though, a plaintiff must allege enough factual 
matter to “‘nudg[e]’” his claim “‘across the line 
from conceivable to plausible,’” which is “a context 
-specific task” requiring a court to “draw on its 
judicial experience and common sense.” See  
Ashcroft v. Iqbal, 556 U.S. 662 (2009), quoting 
Bell Atlantic Corp. v. Twombly, 550 U.S. 544 
(2007). An allegation of mental distress from 
opening a collection letter and other such implau-
sible allegations of injury do not pass muster under 
this standard, in more of these consumer cases 
than the courts of appeals are willing to admit.
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A Strong Theory of the Case: 
The Faster It Is Developed, The Better The Results

by: John J. Conway*

“What is this case really about?” The question is 
simple but often elusive. In every action, this 
question must be answered with a litigant’s theory 
of the case. Beyond the importance of developing 
a strong theory of the case for trial, early  
development is becoming increasingly important 
to saving the client costs and expenses, focusing 
pretrial discovery, avoiding adverse legal rulings 
and, of course, ultimately achieving success at 
the trial.

Identifying, Developing, and Refining the 
Factual Theory of the Case. Seconds into hearing 
the initial facts of a case, the legal mind begins 
forming impressions about the operative facts, 
and consequently, how these facts may, or may 
not, lead to liability. Operative facts are analyzed 
through the prism of applicable legal elements 
and the opposition’s likely version of these same 
or additional facts. Discarding irrelevant facts 
and emphasizing the legally operative facts in a 
simple, memorable, cohesive, and logical fashion 
is essential to developing both a strong factual 
and legal theory of the case. 

Trial practice textbooks may speak about this in 
terms of the presentation of evidence at trial, but 
the theory of the case is also essential to effective 
pretrial advocacy. Even more than a hundred 
years ago, courts observed that from the very  
beginning of a suit, the “complaint must proceed 
on some definite theory” and “on that theory the 
[litigant] must succeed, or not succeed at all.”1 
Legal commentators have argued that if an  
“advocate has no theory of the case,” there is “no 
unifying focal point.”2 Great litigation attorneys 
know this. Rusty Hardin, the defense counsel in 
Roger Clemens’ acquittal, is often called ‘a good 
old boy from Texas’ however his ability to  
summarize his theory of a case in a sentence often 

goes overlooked. Hardin himself stresses the  
importance of developing a “theme for your side 
of the case as early as possible so that as you talk 
to witnesses and review the documents, you can 
look at the facts with an evolving point of view 
that supports your theory.”3 

The theory of the case is a general statement  
explaining what the case is about, taking into  
consideration the operative facts, the governing 
legal standards, and the opposing side’s likely  
argument. Those elements are condensed into a 
proposition that makes it easy for the lawyers, the 
witnesses, and the jurors to remember throughout 
the case. The right theory often wins the case. The 
wrong theory of the case is often the loser.

For example, a theory of the case might assert, in 
an employment termination case, that “this case is 
about discrimination and denial,” or in an insurance 
dispute that “this case is about placing profits over 
people.” A theory of the case offered by the defense 
might assert “this case is about the rush to judg-
ment like a speeding locomotive that is out of  
control and begging for someone to yell ‘stop.’”

With these assertions offered as theories, the  
evidence would naturally be expected to support 
them. The presentation of the evidence would be 
expected to show that an organization was made 
aware of a problem and ignored it; or that a  
decision was made on the basis of costs or an 
overemphasis on earnings, which resulted in 
physical or financial harm. Or, as in the last  
example, that a process was undertaken which 
took on a life of its own, and someone was harmed 
in that process. If the theory is established early, 
the entire case, from complaint to completion, 
will hold together right through to the verdict.
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A Strong Theory of the Case Saves Time and 
Expense. An attorney knows that a complex case 
will often involve boxes of documents and seemingly 
endless pages of deposition testimony. Developing 
a theory of the case early on will promote  
purposeful discovery. It will allow for targeted  
discovery requests and deposition testimony. It 
will focus discovery motions on essential matters, 
rather than piecemeal motions or fighting over  
generic discovery requests which often result in 
even more generic, boilerplate objections. A strong 
theory instills pretrial confidence in making a 
complex case more manageable and in explaining 
to the court, without a moment’s hesitation, why 
the discovery sought is relevant.

Developing a strong theory will reduce the time 
spent preparing a case for discovery and trial. 
When asked how he could remember thousands 
of pages of financial documents in white collar 
prosecutions, a once-noted attorney and now 
judge remarked that a lawyer must be “ruthless” 
in document review. What he meant was that in 
a complicated case, a litigator must quickly and 
effectively reduce a pile of thousands of pages 
down to a manageable and relevant number of 
exhibits. Even if a document contains an arguably 
relevant statement, counsel must be willing to 
get rid of it, and never reference it again. Quickly 
developing a theory of the case early enhances a 
litigant’s ability to shrink a pile of documents 
down and establish the exhibit list early. Reducing 
the documents in line with the theory will likely 
reduce the witnesses who must be deposed to 
discuss the documents. This will, in turn, reduce 
the time spent in depositions and preparing 
pleadings to be filed during the action, thereby 
reducing the costs of a case for the client.  
Identifying and continually refining the theory of 
the case will increase one’s confidence in removing 
an irrelevant document and never looking at it 
again. Ultimately, it will save time and money in 
trial preparation.

Developing a Strong Theory of the Case is 
the Key to Winning a Civil Jury Trial. Despite 
its central importance, the theory of the case is 
typically overlooked until right before a dispositive 
motion or trial. The discovery phase is the proving 
grounds for the theory of the case. Discovery will 
allow for testing the theory; determining whether 
the evidence supports it and perhaps sanding the 
edges or refocusing it. A theory will generally 
guide the entire discovery process. Being able to 
articulate the theory during the witness preparation 
will aid greatly in focusing the witnesses testimony. 
Explaining the theory will assist favorable witnesses 
with their ability to jettison irrelevant facts, and 
even cut down on the wordiness of verbose  
witnesses. Helping the witnesses understand the 
theory of the case will refine the testimony and 
make it sharper. Conversely, if the articulated 
theory generates puzzled looks or requests for 
clarification, adjustments can be made. The theory 
is fluid, not static. It may undergo further changes 
as allegations are replaced by new evidence.4 
The earlier the focus, the less difficult any later 
modifications will be.

The First Witness Should Outline the Theory 
of the Case. Trial counsel will announce their 
theory of the case, but the jury will be instructed 
to provide no evidentiary consideration to what 
counsel says.5 That is precisely why the leadoff 
witness should be able to establish the theory of 
the case through his or her testimony. The testimony 
of the first one or two witnesses (and for strategic 
reasons the initial witnesses may not be the client) 
should provide the jury with an overview and the 
key facts of the theory which subsequent witnesses 
will follow. The initial witness, whoever that witness 
may be, should be able to provide “a macro- 
perspective” which will lay the groundwork for  
ultimately proving the theory with evidence. This 
witness will provide the “who, what, and why” to 
z reliable, and, of course, available to testify first.
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Every Question Asked and Every Document 
Offered Should Support the Theory of the 
Case. Threshold and background questions aside, 
there is no sense in wasting the jury’s time with 
extraneous information. A strong theory of the 
case assures this. As another seasoned litigator 
once explained, there is a simple question to ask 
when preparing examinations and exhibit books, 
“does every document offered and every question 
asked feed into the theory of the case?” If not, 
strike the question from the outline and pull the 
document from the exhibit list. Such firm decision-
making steadies the hand and tightens the case. 
It also brings confidence and clarity to the pre-
sentation and makes it easier for jurors to follow 
the established roadmap.

Crafting An Effective Theory of the Case 
Takes Practice. Ultimately, the theory of the 
case must make common sense. Attorneys need 
to see the world as jurors do, and jurors need to 
see cases as attorneys do. It takes a lot of practice. 
Frequently reviewing a case list is helpful exercise in 
practicing this craft. One of the best methods for 
testing the theory of the case is to run down a list 
of current cases to test whether each case can be 
summarized in one sentence. Scrolling up and 
down a list of open cases, attempting to express 
in no more than two sentences the theory of the 
case, not only sharpens the mind, it sharpens the 
case. A strong theory developed in the outset of 
litigation, strengthened through discovery, and 
presented confidently at trial will lead to the desired 
result — a verdict in the client’s favor.

ENDNOTES

1  Oolitic Stone Co. v. Ridge, 83 NE 246, 247 (Ind. S. Ct. 
1908)(citing Mescall v Tully, 91 Ind. 96 (1883)).

2 Larry Pozner & Roger Dodd, Cross-Examination Science 
and Techniques 2-3 (2015).

3 Trial Pros: Rusty Hardin, Law360 (2016), available at: 
http://www.rustyhardin.com/wp-content/up-
loads/2016/05/Trial-Pros-Rusty-Hardin.pdf.

4 “You have to be careful, though, and not develop a 
myopic theme before you are deep enough into the 
facts to be sure your view of the case can be satisfied… 
You absorb the facts gathered from witnesses and 
documents, you mold them into the theme of your 
case and you fit that into the controlling law that will 
be given to the jury.” Hardin supra note 3.

5 See Jury Must Only Consider Evidence; What Evidence 
Is / Prohibited Actions by Jurors, M. Civ. JI 2.04, 2-7 
(“The lawyers’ statements and arguments are not  
evidence. They are only meant to help you understand 
the evidence and each side’s legal theory.”)
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Even When You Win, You Lose: 
Subcontractor’s Indemnity Obligation Enforced  
Despite Being Absolved of Liability at Trial

by: Scott R. Murphy*

In Provenzino v Macomb County, 2017 WL 104544 
(Mich. App. 2017), the Michigan Court of Appeals 
reversed the trial court’s decision to dismiss a gen-
eral contractor’s claim for indemnity where the 
plaintiff’s allegations arose “in any way” from the 
subcontractor’s work. The appeals court reasoned 
that the broad indemnity language of the parties’ 
agreement encompasses indemnification for the 
subcontractor’s conduct regardless of whether the 
subcontractor is found actually negligent.   

The case arose from a severe motorcycle accident 
in Macomb County, Michigan, during a construc-
tion project on Harper Avenue that included asphalt 
resurfacing and concrete reconstruction. Florence 
Cement Company (Florence) was the general 
contractor and Lois Kay Contracting Company 
(Lois Kay) was the asphalt subcontractor. The 
plaintiff was severely injured while heading south-
bound on Harper Avenue traveling at about 20 
miles an hour; he saw friends in a local bar and 
attempted to turn into the parking lot. When the 
plaintiff turned, he encountered a 4-inch rise 
from the new asphalt resurfacing and lost control 
of his motorcycle. Plaintiff brought claims against 
both Florence and Lois Kay for negligence. Pursuant 
to its subcontract agreement with Lois Kay,  
Florence asserted cross-claims against Lois Kay 
for contractual indemnity. 

The indemnity provision contained in the subcon-
tract was broad and shifted a great deal of  
responsibility to the subcontractor. In pertinent 
part, it stated: 

INDEMNIFICATION: Subcontractor agrees, 
and shall bind all sub-subcontractors to 
agree to indemnify Contractor, Owner and 
all other parties the Contractor is obligated 
to indemnity pursuant to the Prime Contract 
(hereinafter “Indemnities”), and to defend 
and hold Indemnities forever harmless from 
and against all suits, actions, legal and  
administrative proceedings, claims, demands, 
damages, interest, attorneys’ fees, costs 
and expenses of whatsoever kind or nature 
whether arising before or after completion 
of Subcontractor’s work and in any manner 
directly or indirectly caused or claimed to 
be caused by any action or negligence of 
Subcontractor of Sub-subcontractor, and  
regardless of whether directly or indirectly 
caused or claimed to be caused in part by 
a party indemnified hereunder or by anyone 
acting under their direction, control or on 
their behalf, until such time as a judgment is 
entered against Contractor by a court of law. 

At the trial court level, Lois Kay filed a motion for 
summary disposition, arguing that Florence was 
solely negligent because plaintiff’s allegations  
revolved around signage, barricades, ramps, 
clean-up and warnings in general, and not  
because of Lois Kay’s milling the road surface. 
Relying upon Michigan’s anti-indemnity statute, 
Lois Kay argued that MCL § 691.991 applied and 
prohibited Florence from seeking indemnity for its 
sole negligence. The trial court agreed and dis-
missed the general contractor’s indemnity claim.
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Cause of the injury

The Court of Appeals focused on whether the 
plaintiff’s injury arose from Lois Kay’s conduct.  
In order to make this determination, the court  
focused on the allegations that the plaintiff “was 
confronted by unclearly marked signage/cones/
barrels, etc.,” as well as a differential in height of 
approximately inches in the asphalt. According to 
the plaintiff, these unreasonably dangerous condi-
tions caused him to lose control of his motorcycle. 

In construing the indemnity provision against 
these allegations, the appeals court examined 
the language of the contract according to its 
plain and ordinary meaning to determine whether 
plaintiff’s alleged injuries arose out of the sub-
contractor’s conduct. In reaching its decision, the 
court explained: 

The case was not just about signage, barriers 
and warnings, which fell within Florence’s 
scope of work. Rather, plaintiff’s broad  
allegation that the combined defendants 
created an unreasonably dangerous condi-
tion included the height differential, which 
was the result of Lois Kay’s work. The issue 
is not whether Lois Kay was actually  
negligent; the issue is whether plaintiff’s  
allegations arose “in any way” from  
Lois Kay’s work, thereby triggering the  
indemnification provision. 

This case illustrates the importance of paying 
close attention to the indemnity provisions of 
your contract. The failure to negotiate a fair and 
reasonable indemnity provision could leave you 
in the same position as Lois Kay — paying for the 
legal defense of the general contractor even 
when you have been absolved of liability at trial. 
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