
Letter from the Chair ..................................................................................... 2

December 2014 
Federal Rules Amendments  ......................................................................... 3

A Stranger in a Strange Land:
Litigating in Bankruptcy Court ..................................................................... 6

Arguing on the Side of Culture
BOOK REVIEW .............................................................................................. 10

Playing Many Parts
Acting Skills for Lawyers - BOOK REVIEW ................................................ 14

Full Attention Before, During and After:
Henry Hecht’s Effective Depositions ......................................................... 16
 

WHAT’S INSIDE

THE LITIGATION journal

FALL 2014



Litigation Section • State Bar of Michigan • Visit us on the web at: www.michbar.org/litigation/

Dear Fellow Litigation Section Member:

As a young lawyer, I was excited to be the first one 
in my office to get a computer on my desk. I could 
hardly imagine then the explosion of technology 
that would result in the laptops, I-Phones, Androids 
and tablets of today. The practice of law, and  
perhaps litigation more than any other area, has 
changed dramatically with the continuing develop-
ment of modern technology. This year, the Litigation 
Section will continue to provide information on how 
best to utilize technology in litigation, but perhaps 
as important, we will be working to ensure that our 
means of interacting with our membership keeps up 
with modern trends. Therefore, we will be  
implementing a number of initiatives to improve the 
way the Section communicates with its members as 
well as providing easier access to the world of  
information regarding issues important to  
litigators. The State Bar of Michigan is in the  
process of undergoing a major overhaul of its  
website and through that process, the Litigation 
Section is going to take full advantage of all the new 
services that will be offered through that site.  
Additionally, plans are in the works to provide video 
conferencing for all Litigation Section meetings as 
well as providing educational opportunities through 
webinars and other electronic means so as to allow 
busy litigators to take full advantage of our  
resources while limiting the amount of time  
necessary to access those resources.

As reported in the last Litigation Journal, with the 
help of ICLE, the Litigation Section will be moving to 
an institute-style seminar program that will allow 
for Section members to attend a one or two day 
event with numerous breakout sections covering a 
variety of topics rather than attend multiple  

one-day seminars. Several other sections of the 
State Bar have switched to this format with great 
success. ICLE will continue to assist us in putting on 
the incredibly successful Masters in Litigation series 
twice a year.  The Section will also continue to have 
its summer conference, which is scheduled for July 
24 and 25, 2015 at Crystal Mountain Resort in 
Thompsonville, Michigan. Mark your calendars 
now, as that event has always been one of the most 
well received and heavily attended events  
sponsored by the Section.

We have assembled a great team to lead the  
Section this year but we are always looking to get 
more members involved.  We currently have several 
open seats on the Governing Council and we are 
looking for Section members to fill those seats.  
We are always looking to including newer lawyers 
to ensure that we get their input. Even if you do not 
want to be on the Governing Council, there are 
many activities and committees you can join. If you 
are interested in being nominated for any position, 
please contact one of the Executive Committee 
members or any Governing Council member and 
they can provide you with information on how to get 
the nomination process started.

This year is set to be a very exciting year for the  
Litigation Section, and on behalf of the Executive 
Council and the Governing Council, thank you for 
your support of the Section and we look forward to 
serving you this year. 

       
Best Wishes,
Michael P. Donnelly
Litigation Section, State Bar of Michigan

Letter from the Chair

by: Michael P. Donnelly
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Unless Congress unexpectedly intervenes, amend-
ments to the Federal Rules of Evidence, Federal 
Rules of Civil and Appellate Procedure, and Federal 
Rules of Criminal Procedure, approved by the  
Supreme Court in April 2014, will take effect on  
December 1, 2014.  

Compared to the amendments due to take effect in 
December, 2015, involving substantial changes to 
the Federal Rules of Civil Procedure governing  
discovery, the 2014 amendments are less sweeping.  
Of the 2014 amendments, the more substantive  
relate to the treatment of prior consistent  
statements under Rule of Evidence 801(d)(1)(B), 
business records pursuant to Rules 803(6) and (7), 
and public records per Rule 803(8). This article sum-
marizes the 2014 amendments, with emphasis on 
the amendments to the Federal Rules of Evidence.  

2014 Amendments to the 
Federal Rules of Evidence

Federal Rule of Evidence 801(d)(1)(B): Rule 801(d)
(1)(B) allows for the substantive use of certain prior 
consistent statements of a witness subject to  
cross-examination, but excepts from the hearsay 
rule only those consistent statements offered to  
rebut allegations of recent fabrication, improper 
motive, or influence. The amendment (Fed. R. Evid. 
801(d)(1)(B)(ii)) expands the hearsay exception and 
states that prior consistent statements can be  
offered “to rehabilitate the declarant’s credibility as 
a witness when attacked on another ground.” The 
amendment answers the question on the minds of 
scholars and judges since the Rule’s enactment 38 
years ago, namely, “why the drafters of Rule 801(d)
(1)(B) carved out a hearsay exception for prior  
consistent statements admitted to repair impeach-
ing attacks on witness motivations, but failed to  
extend the same treatment to other similarly  
situated prior inconsistencies admitted to repair 
other types of impeaching attacks[?]”1   

Under the current version of Fed. R. Evid. 801(d)(1)
(B), prior consistent statements are properly  
introduced as substantive evidence only if they  
pertain to recent fabrications, improper motives or 
influence. Obvious examples include a plea bargain 
offered to a prosecution witness or favors given to a 
defense witness. But, the Rule does not currently  
provide for the substantive admissibility of consistent 
statements probative to explaining an apparent  
inconsistency such as claims of a faulty memory.  
Instead, the Rule leaves many prior consistent  
statements potentially admissible only for the limited 
purpose of rehabilitating a witness’s credibility.

As noted by the Rules Advisory Committee, the 
amendment to Rule 801(d)(1)(B) is intended to  
expand the scope of substantively admissible  
consistent statements, but such admissibility is still 
constrained by the Supreme Court’s requirement 
that consistent statements must be made prior to 
the time when any alleged fabrication, influence or 
motive arose,2 and they are only admissible if the 
intent is to rehabilitate a witness whose credibility 
has been attacked. In short, the amendment is not 
intended to make any consistent statement  
admissible that was not otherwise previously-the 
only change is that prior consistent statements  
otherwise admissible for rehabilitation are now  
admissible on substantive grounds. 

Federal Rules of Evidence 803(6), (7) and (8): F.R.E. 
803(6) and (7) provide for the admission of  
business records. F.R.E. 803(8) permits the introduc-
tion of public records. Each rule has a “trustworthi-
ness” requirement, and the amendments would 
clarify who has the burden of proof to show lack  
of trustworthiness. Once the proponent of the  
business or public record satisfies the requirements 
for admission, the amendments call for the party 
opposing admission to bear the burden of proof.
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The Rule amendments are all substantially similar 
and support admission of the business or public  
record unless the opponent shows that the source of 
information or the method or circumstances of  
preparation indicate a lack trustworthiness. The 
amendments resolve a split of authority on the ques-
tion of who bears the burden of “untrustworthiness.”

According to the Rules Advisory Committee notes, it 
is appropriate to impose upon the party opposing 
admissibility the burden to show a lack of trustwor-
thiness when the proponent satisfies the require-
ments excepting the record from hearsay. In meeting 
the burden, however, the Committee explained that 
a determination of untrustworthiness depends upon 
the circumstances. For example, a record prepared 
in anticipation of litigation, favorable to the prepar-
ing party, may be deemed untrustworthy without the 
opponent introducing evidence on the point.

Other Rule Changes Effective 
December 1, 2014

Federal Rules of Appellate Procedure: Consistent 
with significant changes in the Federal Rules of 
Bankruptcy Procedure (not a subject of this article), 
a new Fed. R. App. P. 6(c) is added to govern the 
situations in which direct appeal from a Bankruptcy 
Court decision to the Court of Appeals is permitted.

Federal Rules of Civil Procedure: Correcting an  
inadvertent omission that occurred when rules were 
amended in 2007, Fed. R. Civ. P. 77(c)(1) clarifies 
that the legal holidays in which a clerk’s office may 
not be opened by court order are those described in 
Rule 6(a)(6) (rather than Rule 6(a)(4)). No substan-
tive change is intended.     

Federal Rules of Criminal Procedure: Five rules are 
amended.  

Rules 5 and 58, addressing initial appearances and 
misdemeanors, respectively, are each revised using 
identical language. The amended rules add a  
requirement that all defendants be notified that a 
defendant who is not a United States citizen has a 
right to ask a federal attorney or law enforcement 
official to advise a consular official of his or her 
country of nationality of his or her arrest, and that 
even without the defendant’s request such a  

notification may be required by treaty or other  
international agreement. Non-citizens have long 
had the right to this notification, but it has not been 
codified in the federal rules. The new requirement 
increases the likelihood that the requisite  
notification will be given, provides a record of the 
notification, and, by requiring that all defendants 
be so notified, relieves the prosecution of having to  
determine the citizenship of defendants.    

Amended Rule 12 reorganizes and revises require-
ments for pretrial motions. Rule 12(b)(1) provides 
that a pretrial motion may raise any defense, objec-
tion or request that the court can determine  
without trial on the merits. This provision is relocat-
ed, and the term “trial on the merits” replaces the 
archaic “trial of the general issue.” Rule 12(b)(2) 
provides (as former Rule 12(b)(3) did, using  
different language) that a motion challenging the 
court’s jurisdiction may be made at any time. Rule 
12(b)(3) specifies motions that must be made  
before trial. Subsection (A) contains a new,  
non-exhaustive list of motions claiming a defect in 
instituting prosecution that must be brought before 
trial, identifying improper venue, preindictment  
delay, a speedy trial violation, selective or vindictive 
prosecution, and an error in the grand jury proceed-
ing or the preliminary hearing. Subsection (B) of 
Rule 12(b)(3) adds another non-exhaustive list, this 
time of motions challenging defects in the indict-
ment or information that must be brought before 
trial, including duplicity (two or more offenses 
charged in the same count), multiplicity (charging 
the same offense in more than one count), lack of 
specificity, improper joinder and failure to state an 
offense. Subsections C, D and E of Rule 12(b)(3)  
continue to require that motions to suppress evi-
dence, for severance, and for discovery, must be 
brought before trial. Rule 12(c) combines and modi-
fies portions of former Rules 12(c) and 12(e).  
The new rule permits a court to set and amend a 
deadline for pretrial motions. Under current Rule 
12(e), if a party does not meet the pretrial motion 
deadline, he or she waives the right to bring the  
motion. Since waiver is generally regarded as the 
intentional relinquishment of a known right, and 
there is no provision in the rules for determining 
whether the rights are intended to be waived, the 
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rules change the language. New Rule 12(c)(3)  
provides that a motion that does not meet the dead-
line is “untimely,” but that it may still be considered 
if the party shows good cause – generally defined 
as requiring proof of both cause and prejudice – or, 
in the case of a motion claiming failure to state an 
offense, prejudice, thus implicitly removing the 
“cause” requirement for such a motion.  

Rule 34, entitled “Arresting Judgment,” is amended 
to conform with one of the Rule 12 amendments.  
Under current Rule 34, the court must “arrest”  

(withhold or stay) a judgment if it concludes it lacked 
jurisdiction of the charged offense, or if the indict-
ment or information did not charge an offense.  
Since Rule 12(b)(3) now provides that challenges to 
the indictment or information are to be brought  
before trial, new Rule 34 provides that a judgment 
must be arrested only for lack of jurisdiction.      

Rule 6, finally, contains a technical amendment  
to correct a reference to a statute that has been 
reorganized.

  

*Thaddeus E. Morgan of Fraser Trebilcock, Lansing, and Mark W. McInerney of Clark Hill PLC, Detroit, are members of State 
Bar of Michigan’s Standing Committee on United States Courts.  Among the Committee’s missions is to study, recommend and 
report on changes in the rules, practices and procedures in the federal courts applicable to Michigan practice.   

ENDNOTES

1.  Richter, Seeking Consistency for Prior Consistent State-
ments: Amending Federal Rule of Evidence 801(d()1)(B), 
46 Conn L R 937 (2014)

2.  Tome v United States, 513 US 150 (1995).
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A Stranger in a Strange Land: 
Litigating in Bankruptcy Court

by: Marc N. Swanson and Ronald A. Spinner*

I. Introduction 
One of my commercial litigator friends was recently 
called upon to defend a motion filed by a bankrupt-
cy trustee seeking to disallow a proof of claim she 
had filed on behalf of a client in a bankruptcy case.  
The claim was significant, and she wanted to know 
how the motion would be handled. Among other 
things, she wondered if she could conduct  
discovery, if there would be a hearing with or  
without evidence, could she ask for a jury, and what 
appeal rights would exist if she did not prevail.  
Other friends who represent clients that have been 
sued by a trustee or another party in a bankruptcy 
case have asked similar questions. These are all 
good questions, and many have different answers 
in bankruptcy than they would in a typical civil case 
in state or federal district court. This article  
summarizes answers to these questions.  

II. Discussion 
The first issue one always faces is whether you are 
dealing with an adversary proceeding or contested 
matter. The Federal Rules of Bankruptcy Procedure 
(the “Rules”) classify bankruptcy disputes into three 
categories; these are the two most common.  
Adversary proceedings are akin to a plain, old- 
fashioned lawsuit filed in a state or federal court. 
They are assigned case numbers separate and  
distinct from that of the bankruptcy case and are 
treated as lawsuits within the bankruptcy case. Rule 
7001 provides a list of matters that require adver-
sary proceedings to resolve, including collection of 
amounts due to the bankruptcy debtor, preference 
and fraudulent transfer suits, lien determinations, 
and discharge disputes. Just about everything else 
is a contested matter, including my friend’s claim 
dispute. The determination of whether your issue is 
a contested matter or an adversary proceeding  
determines both the procedures employed by the 
bankruptcy court and how quickly your matter can 
be adjudicated.  

A.  Commencing bankruptcy court litigation

Contested matters cover the great majority of 
disputes in a bankruptcy case and are designed 
to be the most efficient form of litigation in a 
bankruptcy court. They are commenced by  
motion with “reasonable notice and opportunity 
for hearing.”1 The moving party does not have to 
serve a summons, and the bankruptcy court can 
even grant relief without a hearing, although 
this is rare. Service of the motion, along with a  
notice and opportunity to respond, will  
typically be by mail and perhaps via e-mail if an 
attorney has appeared on behalf of a client. In 
general, a party has 14 days to respond to a  
motion. If no response is filed, a certification of 
no response may be filed and an order entered 
granting the relief requested in the motion. If 
the non-moving party responds to the motion, 
the court will set a hearing. Usually, it will not 
consider evidence at this hearing. If the court 
determines that evidence beyond affidavits is 
required to resolve the motion, it will either 
schedule an evidentiary hearing or, if the  
dispute is complex, convert the contested  
matter into an adversary proceeding. Contested 
matters that are complex, require significant 
discovery, and involve live testimony are often  
converted into adversary proceedings. On  
conversion, a new case is opened. Future  
filings are docketed in this new case, not the 
main bankruptcy case. This can make it much 
easier to track the matter.

Adversary proceedings typically follow the same 
procedures as general civil litigation and are 
commenced with the filing of a complaint. One 
key difference, however, is that the complaint in 
an adversary proceeding may be served by mail 
to the defendant’s last known addresses  
anywhere in the U.S.2 Another key difference is 
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that non-governmental defendants in adversary 
proceedings have 30 days from the date the 
summons is issued to respond to the complaint 
as compared to 21 days after service, as under 
the Michigan state court rules.3 As in general 
civil litigation, the judge will issue a scheduling 
order containing deadlines and dates for discov-
ery, expert reports, dispositive motions, witness 
lists, exchange of trial exhibits, and trial. 

B.  Discovery in bankruptcy court litigation

The discovery procedures in contested matters 
are usually similar to those in general civil  
procedure. However, the bankruptcy court’s  
local rules can modify these procedures and 
some bankruptcy courts, such as the Eastern 
District of Michigan, provide that “[d]iscovery in 
a contested matter is permitted only upon a 
court order for cause shown.”4 If a party obtains 
leave to conduct discovery in a contested matter 
or is involved in an adversary proceeding, the 
discovery rules generally track those in federal 
civil litigation. With respect to contested  
matters, Rule 9014(c) provides that “unless the 
court directs otherwise,” all discovery rules  
applicable in adversary proceedings (Rules 
7026-7037) apply in contested matters, except 
for Rule 7027 (relating to the timing of some  
depositions) and parts of Rule 7026 (mandatory 
disclosures, disclosures regarding expert testi-
mony, additional pretrial disclosures, and man-
datory meeting before scheduling conference).  

C.  Right to a Jury Trial 

The right to a jury trial in a contested matter or 
an adversary proceeding has been the subject 
of significant litigation over the years, and has 
been described by one leading bankruptcy  
treatise as “confused.”5 In general, jury trials 
are not available in contested proceedings. The 
Supreme Court has certainly concluded this for 
contested matters involving claims objections,6 
finding no right to a jury trial because the claims 
allowance process is equitable in nature.7   

Parties are well advised to consider the effect of 
filing a proof of claim on their jury trial rights if 
they believe that the bankruptcy trustee has  
significant counterclaims. Filing a proof of claim 
likely waives a parties’ right to a jury trial if the 
trustee brings a lawsuit against the party for a 
preference or a fraudulent transfer.8 For  
example, the Second Circuit in Bankruptcy  
Services, Inc. v. Ernst & Young (In re CBI Holding 
Co.)9 ruled that a defendant was not entitled to a 
jury trial on a malpractice claim that resulted in 
a judgment in excess of $70 million because the 
defendant had filed a proof of claim for $200,000.  

In adversary proceedings, a right to jury trial  
under non-bankruptcy law may be preserved if 
you have not filed a proof of claim, though the 
bankruptcy court likely will not conduct the trial. 
If a jury trial is properly sought, the case will be 
heard by the bankruptcy court until trial, at 
which point, the district court will conduct it.10  

If you believe your client has a right to a jury 
trial, you should ask for it in your answer or  
other responsive pleadings.  

D.  Appeals 

While bankruptcy and state court appeals have 
similarities, they also have differences. One  
major difference is the speed at which bankrupt-
cy appeals progress. Another is the presence of 
an intermediate court, the Bankruptcy Appellate 
Panel (or B.A.P.), in which panels of three  
bankruptcy judge hear appeals from bankruptcy 
court judgments if authorized by the District 
Court. In Michigan, appeals to the B.A.P. are 
permitted in the Western District but not the 
Eastern District. Other than these key differenc-
es, however, most remaining aspects likely will 
feel familiar to a state court practitioner. 

How one appeals an adverse bankruptcy  
outcome first depends on the type of outcome to 
be appealed. Just as in Michigan state courts, a 
party usually only has a right to appeal final 
judgments, orders, or decrees.11 To appeal  
interlocutory matters, a party must move for 
and receive leave.12 While the line between final 
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and interlocutory is somewhat blurred in bank-
ruptcy, if a party appeals an interlocutory order 
without leave, the appellate court will lack juris-
diction over the appeal and will dismiss it.13 To 
ask for leave to appeal, a party must attach a 
motion for leave to its notice of appeal14 (dis-
cussed infra).15 It should be noted that leave to 
appeal interlocutory matters is rarely granted.16 

If the order or judgment to be appealed is final 
(or if leave is granted), the next step is to  
determine where the appeal will be heard.  
Bankruptcy appeals can follow multiple paths. 
In all instances, the federal court for the same 
district can hear the appeal.17 And, in the  
Eastern District of Michigan, this is the path the 
appeal will take.18 However, in the Western  
District, the default path is for the B.A.P. to hear 
the appeal. The appeal will be heard in  
Cincinnati where the U.S. Circuit Court of  
Appeals for the Sixth Circuit is located If the  
appellant prefers to have the district court hear 
the appeal, it must so elect when it files its  
notice of appeal.19 The appellee also has 30 
days to request this.20

To begin the process, a party files a notice of 
appeal with the bankruptcy court within 14 days 
of the date of entry of judgment, order, or  
decree appealed from.21 This is shorter than the 
21 days afforded in state court.22 The notice 
must follow the official form and be accompa-
nied by the filing fee.23 Unlike in state court, the 
court will serve the notice.24 

Within 14 days of filing the notice of appeal (or 
entry of the order granting leave to appeal), the 
appellant must state the issues on appeal and 
designate items from the bankruptcy court  
record which will make up the record for the  
appeal.25 This differs from state court practice 
in two ways: (1) it is much shorter than the 28 
days a party has for filing its Docketing  

Statement in state court, and (2) in state court, 
the entire lower court record is automatically 
transmitted for the appeal.26 In a bankruptcy 
appeal, anything not designated as part of the 
record will not be in front of the appellate court 
and cannot be referenced there. The opposing 
party will have 14 days from the appellant’s  
designation to designate additional record 
items.27 There are procedures for dealing with 
record items that are physical or otherwise not 
on file with the bankruptcy court and for  
obtaining transcripts that have not yet been  
prepared.28 When the record is assembled and  
transmitted to the district court or the B.A.P.,  
it will be docketed there.29 

Once docketed, the appellant has 14 days to file 
its appeal brief.30 The appellee has 14 days to 
respond after being served with the appeal 
brief, after which the appellant has 14 days to 
file a reply brief.31 These deadlines are much 
shorter than usual for state court practice.32  
As in Michigan appellate courts, briefs must 
conform to specific formatting and length  
requirements.33 

After this, the appeals court will decide the  
matter. As in state court, oral argument may or 
may not be allowed.34 

III. Conclusion 
In sum, bankruptcy proceedings and proceedings in 
state courts share many similarities. That is the 
good news; state court practitioners are not  
entering a world completely unfamiliar to them. The 
important point is to know the differences so that 
the sense of familiarity does not lull you into a false 
sense of security, and cause you to miss key  
deadlines or commit procedural errors. With study 
(or partnership with experienced bankruptcy  
counsel), commercial litigators can feel right at 
home in most bankruptcy proceedings.
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*Marc N. Swanson and Ronald A. Spinner are attorneys at Miller, Canfield, Paddock & Stone in Detroit. They specialize in 
bankruptcy, restructuring, and insolvency. 
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I. Introduction
Human service professions are increasingly  
acknowledging the ubiquitous role of culture in the 
human experience. This is evidenced in professional 
codes of ethics, professional school accreditation 
standards, licensing, and in some cases through 
state statutes regarding professional codes of  
conduct. Across professions, concerted efforts are 
being made to infuse standards of culturally  
responsive practice into curricular content and 
training. For example, instruction on cultural  
competence is expected in business and medical 
education.1 Psychology and social work both require 
their professionals to exercise cultural competence. 
When it comes to cultural competence,2 though, the 
legal codes of ethics and professional practice are 
strangely silent. Legal education requires no cours-
es on cultural competence,3 and neither the Model 
Rules of Professional Conduct nor the Michigan 
Rules of Professional Conduct make mention of  
culture.4 Despite this gap in legal training and pro-
fessional guidance, lawyers routinely encounter  
cultural differences and will do so with more fre-
quency as American society becomes more diverse.5  

This article briefly describes what it means to be  
culturally responsive and examines selected cases in 
which cultural differences were explicitly considered. 
Finally, the article makes suggestions for attorneys 
regarding cultural sensitivity or cultural humility.

II. Culturally Responsive Professional Practice
Culture typically refers to the accumulation of 
shared social experiences that are maintained,  
accommodated or assimilated within cultural  
communities.6 Recent discussions in the profession-
al literature call for an understanding of culture as 
a complex set of relationships, responses, and  
interpretations that differentiate individuals and 
families beyond a list of cultural categories or 

Arguing on the Side of Culture 
SBM Litigation Section Magazine

Debra Chopp, Robert Ortega, Frank Vandervort

traits.7 Dimensions of cultural diversity also include 
power differentials, privilege and oppression, that 
are crucial in understanding cultural diversity. 

Culturally responsive professional practice tradi-
tionally encompasses four components. First, a 
knowledge component draws attention to culturally 
shared socialization experiences and the intergen-
erational transmission of values, practices, and be-
liefs, recognized as distinct within cultural commu-
nities. Second, an awareness component requires 
consciously engaging in and incorporating knowl-
edge about the unique cultural experiences of clients. 
Third, an affective or cultural sensitivity component 
that aligns with cultural empathy. From this perspec-
tive the professional is encouraged to tune into or 
develop an appreciation of the associated feelings 
about their own and their client’s cultural experienc-
es. The fourth component considers the cultural  
appropriateness of professional decision-making or 
actions made in collaboration with or on behalf of 
clients. This fourth component integrates profession-
al and cultural knowledge and skills.8

III. Culture and the Law 
While culturally responsive professional practice is 
not commonly discussed in the legal community,  
issues that implicate culture have been explicitly 
considered by courts in different contexts. 

Case Law

Courts have occasionally considered culture when 
deciding cases once culture has been introduced by 
litigants. In other cases, culture has provided a 
backdrop for litigation. 

In Sate v Kargar,9 the Supreme Judicial Court of 
Maine was forced to consider the impact of cultural 
practices in a case involving criminal charges of 
child sexual abuse. In that case, the defendant was 
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charged with two counts involving the sexual abuse 
of his son. The charges came about when a  
neighbor girl whom the Kargars were babysitting 
observed Mr. Kargar kiss his young son’s penis. The 
girl told her mother who had previously seen a  
photograph of Mr. Kargar kissing the son’s penis in 
a family photo album. 

He was charged with two counts of sexual assault. 
At trial he moved under the state’s de minimis  
statute to dismiss the charges. He argued that his 
actions were an accepted part of his Afghani  
culture and that there was no harm to the child 
from his actions. At the hearing on his motion, the 
defendant called several recent Afghani immigrants 
who testified that kissing a son’s penis is a common 
practice in Afghanistan and is done to show love to 
the child. He also submitted affidavits of two expert 
witnesses supporting this interpretation of his  
actions. The trial court denied his motion and he 
was convicted as charged. 

On appeal, the court reversed his convictions.  
It found that Mr. Kargar’s actions, while technically 
illegal, did not involve any moral turpitude and were 
not harmful to his son. In so deciding, the court  
noted that “[t]here is no real dispute that what  
Kargar did is accepted practice in his culture.”10  
The court was careful to point out that Kargar’s 
“conduct remains criminal. Kargar does not argue 
that he should now be permitted to practice that 
which is accepted in his culture.”11 Thus, the court, 
on the basis of the accepted cultural practice,  
excused Mr. Kargar’s actions, but his actions were 
not justified, and his cultural practice must bend to 
meet the law in the future. 

A similar case came about a decade later involving 
a Dominican mother, who was charged with sexual 
abuse of her son for the same type of practice. 
Those charges grew out of a child custody dispute. 
The trial court, applying the rule set out in Kargar,  
found that the State proved beyond a reasonable 
doubt that she had committed Gross Sexual Assault 
(involving the kissing of the child’s penis) but that 
because her actions were rooted in a recognized 
cultural practice and did not harm the child, the 
court granted her request to dismiss the charges.12 

While these cases illustrate how some litigants have 
successfully asserted culture in a legal dispute,  
Muhammad v Paruk13 is an example of a case in 
which culture, specifically a cultural practice with 
its source in religious belief, provided the backdrop 
for litigation. Ms. Muhammad, an African- 
American resident of Michigan and a practicing 
Muslim, wore a hijab whenever she went into  
public. Ms. Muhammad became embroiled in a  
legal dispute with a car rental company, which  
resulted in a small claim action. As part of that suit, 
she was to testify. The judge instructed her that she 
would need to remove her hijab so that he could see 
her face while she spoke in order to assess her  
credibility. Asserting her religious beliefs, Ms.  
Muhammad refused to remove the hijab. The judge 
instructed her that she would need to remove the 
face covering or he would dismiss her case. She 
again refused. The court dismissed her case. 

Ms. Muhammad sued the judge in federal court  
asserting that his dismissal of her lawsuit violated 
her right to exercise her religion freely as protected 
by the First Amendment as well as her right to  
access the court system to resolve grievances. The 
court dismissed her claims. In the wake of the  
Muhammad case, the Michigan Supreme Court 
amended Michigan Rule of Evidence 611 to add 
subsection (b), which states, “The court shall  
exercise reasonable control over the appearance of 
parties and witnesses so as to (1) ensure that the 
demeanor of such persons may be observed and 
assessed by the fact-finder and (2) ensure the  
accurate identification of such person.” In essence, 
the court found that cultural beliefs and religious 
practice must sometimes give way to other consid-
erations, such as the ability of a court to function in 
its traditional role as factfinder.14  

A final case in which culture emerged as an issue 
was a divorce and custody case in Washtenaw 
County in 2011.15 The University of Michigan Law 
School Pediatric Advocacy Clinic represented a  
Colombian Spanish-speaking woman in her divorce 
from her American husband. At issue in the case 
was the custody of the couple’s baby. The husband 
requested, and the court granted, a psychological 
evaluation of both parties that would result in a  
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custody recommendation to the court. Because the 
psychologist who evaluated the parties did not 
speak Spanish, she used a Spanish-language  
interpreter to conduct her evaluation. 

In her final report, the psychologist recommended 
that the husband be awarded sole physical and  
legal custody of the child. A lengthy trial ensued and a 
prominent issue in the trial was whether the psycholo-
gist who evaluated the parties adequately considered 
cultural explanations for the parties’ behavior.

For a court to make a decision on the custody of the 
child, it must evaluate the “best interests” of the 
child.16 These factors look at inter alia the love and 
affection between the parents and the child, the 
parents’ ability to care for the child, nurture the 
child’s relationships, and provide medical care and 
education to the child. While culture is not explicitly 
part of the best interest analysis, many of the  
factors implicate culture. For example, if a party 
comes from a culture in which food is an expression 
of love and affection, then offering food frequently 
is a sign of love. Similarly, if a party comes from a 
culture in which holding a child frequently is a sign 
of love, then that trait would be evaluated positively. 
If a party comes from a culture that places a higher 
value on independence, then encouraging a child to 
explore will be valued positively. Favoring one  
cultural orientation over another in offering psycho-
logical impressions about differential parenting 
may suggest cultural bias.

Another prominent issue in the case was language 
and the heightened risk of misunderstanding both 
words and behavior when relying on interpreters. 
Unlike psychology, the legal profession does not 
have official guidelines on the use of interpreters. 
While the court was unpersuaded that the psychol-
ogist demonstrated cultural bias in her evaluation, 
it awarded joint legal and physical custody to the 
parties after being presented with culture-based  
interpretations of the mother’s words and behavior. 

Given the diversification of the United States and 
the increased presence of limited English proficient 
litigants in the courts in Michigan,17 issues of culture 
will continue to arise in attorneys’ offices and in 
Michigan’s courts.

IV. Suggestions for Change
Culturally responsive legal practice does not require 
detailed knowledge of any given culture. What is 
crucial is that legal professionals develop a respect-
ful attitude toward culturally diverse perspectives. 
Rather than learning to identify and respond to sets 
of culturally specific traits about the client, cultur-
ally responsive education and continuing education  
must develop within the legal profession a greater 
sense of cultural humility that draws attention to 
engaging in culturally relevant professional  
practice through self-awareness, openness to the 
culturally diverse perspectives of others, and an  
acceptance of the fact that professional expertise is 
limited to that which is known and not all that is to 
be known.18 It may be helpful to seek out formal  
continuing education on the topic of cultural  
humility or cultural competence.19 

Culturally responsive practice also requires person-
al self-reflection. This reflection involves examining 
one’s own cultural assumptions about human be-
havior, and whether there are cultural explanations 
for someone else’s behavior. The imperative to be 
culturally aware is not an imperative to excuse be-
havior on cultural grounds. There will be times in 
which a behavior that has a cultural explanation 
will still be deemed illegal or unethical. Lawyers 
should be aware of when culture is – or may be – at 
work in an individual case. Just as in the  
Washtenaw County case discussed above, culture 
has effects that we do not necessarily consider until 
we examine the case through a cultural lens. In that 
case, once the cultural implications were identified, 
they provided a means to frame the case differently 
and to present the client’s behavior in a different 
light. More important is to consider the unique  
contributions offered by cultural explanations to 
better understand and account for client behaviors.

Attorneys should raise cultural issues in pleadings 
filed with the courts, and utilize those pleadings as 
a means of educating the court about the cultural 
issues in a case. For instance, in a child custody 
case, the attorney might file a trial brief which  
articulates the cultural issues to be addressed and 
how those cultural issues should impact the court’s 
decision-making.
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Lawyers should seek out, consult with, and, when 
appropriate, present expert opinion regarding  
relevant cultural matters. The Kargar case provides 
an example. In that case the attorneys secured  
affidavits from experts from outside the jurisdiction 
to support the evidence presented live in court 
through lay witnesses who could testify to cultural 
practices in the Afghani community. Universities 
may be helpful resources, particularly when the  
cultural issue is not well known to the broader  
community or seems particularly strange to the 
typical American or judge. Again, the Kargar case 
provides an excellent example of how otherwise 
seemingly bizarre behavior becomes less so when 
understood in the context of the litigant’s culture. 

Conclusion
With the growing diversity of our state, matters of 
cultural difference will grow in significance for  
litigators. No individual can be an expert on all  
cultures as cultural variations become increasingly 
evident, for example, in parenting and childrearing 
practices. Lawyers must become more aware of the 
role culture plays and learn to raise issues of culture 
in relevant cases. Litigators have an ethical duty to 
learn from their clients inclusive of their cultural 
perspectives, and to educate the court on behalf of 
clients regarding relevant cultural matters to  
ensure the best decision-making on behalf of clients. 
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All the world’s a stage,
And all the men and women merely players:
They have their exits and their entrances;
And one man in his time plays many parts,
-- Shakespeare, As You Like It

I know. You’re a lawyer, not an actor. You don’t want 
to be an actor. And if God had intended for you to 
be an actor, she would have given you an agent. I 
understand. That’s why we’re not talking about  
auditioning for the theater. We’re focusing on  
communication skills, skills that will serve us well in 
our daily conversations, our conference communi-
cations and our courtroom presentations.

Laura Mathis wants her Acting Skills for Lawyers to 
help us translate our knowledge of the facts and the 
law into persuasion. “The secret is out: The commu-
nication you send from your body is often more 
powerful than your words. . . . Once the computer is 
turned off and the research is done, it’s all about 
the performance — and you have been cast in the 
leading role.” Acting Skills for Layers was “designed 
to improve your public speaking skills so that others 
can more readily follow your arguments and be  
persuaded by them.”

Mathis has coupled her passion for theater with the 
need for attorneys to effectively communicate,  
negotiate and persuade. She is a professional actor, 
director and writer, and she has developed a  
consulting business to help attorneys develop their 
performance skills. Her book captures both her  
passion and her practical techniques for applying 
acting skills to the legal profession.

Acting Skills for Lawyers shows us how to remove 
the obstacles to clearly communicating our  
message to another person and, at the same time, 
how to keep the characteristics that make us unique.  
Us, only better, like the Internet moving toward Web 

3.0 and Daniel becoming Tosh.0. Mathis shows how 
to turn words into expressions of thought, to shape 
ideas into a compelling story, to use our bodies to 
support and reinforce our message, and to add a 
bit of passion, confidence, presence and commit-
ment to our delivery.  

Mathis breaks her 146 pages into 10 chapters. She 
moves through the concepts of presence, vocal vari-
ety, body language, improvisation and storytelling, 
and she addresses specific law-related challenges, 
such as taking depositions, preparing witnesses 
and delivering statements and arguments. Her 
chapters include specific exercises, “quick tips” and 
illustrations to help us put theory into practice.

As an example, let’s look at chapter 1, The Art of 
Presence. The goal here is “to command the audi-
ence’s attention through projection, focus, atten-
tion, expression, and confidence.” Part of this goal 
is to “become comfortable with truly being you, in 
the most effective and interesting way possible.” 

Mathis begins her tutoring with psychological  
preparation and, from there, shows how to develop 
a sense of calm and how to use creative visualiza-
tion. She discusses staying true to ourselves, doing 
research and breaking out of our shells. Along the 
way, Mathis includes exercises and tips on telling a 
joke, taking a bath, not betraying our true self,  
making entrances and exits, and standing on a 
chair. Her concluding remarks remind us: 

You are far more likely to make a fool of yourself 
if you hold back, if you stay tight, if you don’t 
take chances. For one day, practice really  
showing emotions. Tell stories and jokes with 
gusto. . . . People will start noticing you and  
listening to you. You will have command of the 
room simply by putting yourself out there.  
And this offering, this skill, this attitude shift is 
stage presence.

Playing Many Parts:
Acting Skills for Lawyers

by: David C. Sarnacki*

BOOK REVIEW
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This book helps us find our “more relaxed, interest-
ing, and focused you.” It shows how to develop and 
use presence, voice, gestures, inner characters and 
roles, delivery, improvisation, storytelling, witness 
coaching and monologue skills to be more effective 
in settings inside and outside of the courtroom.

Here are some additional tidbits to consider whether 
the guidance in Acting Skills for Lawyers will help you:

• It is important to recognize what kind of role 
you naturally play and develop it to its fullest.  It 
is equally important to be able to switch gears 
when necessary and play other roles as well. . . 
. Knowing which role to play, and when to play 
it, is crucial to your success as an attorney.

• Body language accounts for 70 percent of our 
understanding of emotions, our reception of 
subliminal messages, and our grasp of  
relationships. . . . Most of the time, the  
attorneys I work with place themselves in a tiny 
little box when they speak, never allowing 
themselves to communicate more than half an 
arm’s length out in any direction.

• What quality interviewers have in common with 
one another is marrying the gift of gab with the 
ability to glean juicy details from their guests. . . 
. The end goal is to get the person you are talk-
ing with to respond to you and share informa-
tion he or she never anticipated sharing.

• [An attorney] must be able to recall informa-
tion quickly, develop rapid-fire response skills, 

and work in tandem with co-counsel when  
necessary to develop a story or answer in the 
heat of the moment.

• While at trial, an attorney’s responsibility is to 
present his or her client’s story in a manner that 
will persuade the judge or jury to see the case 
through the lens of the client. . . . Actors utilize 
techniques to shape scenes and entire scripts so 
that the message is conveyed as whole, rather 
than a mishmash of unconnected parts.

• Actors know how to prepare a monologue to 
be impactful on their audience. Attorneys  
already know how to draft a solid closing  
argument, but they are not taught the skills  
required to drive home their argument by way 
of delivery. Actors have been honing this skill 
since junior high drama club. A closing  
argument is nothing more than a monologue, 
the staple of the dramatic actor.

Are you ready to find your “more relaxed, interest-
ing, and focused you”? Mathis’ Acting Skills for  
Lawyers can help. Its techniques for vocal variety, 
improvisation and storytelling translate into ways 
for us to capture attention, keep the audience  
focused and clearly communication our message. 
While you are not an actor, all the world is a stage.

Laura Mathis, Acting Skills for Lawyers  
(2011, American Bar Association) $59.95.

*David C. Sarnacki practices family law, mediation and collaborative divorce in Grand Rapids, Michigan. He is a past  
Chairperson of three State Bar Sections: Family Law, Litigation and Law Practice Management Section. He is listed in  
Best Lawyers in America.
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Gage: Mr. Zuckerberg, do I have 
your full attention?

Mark Zuckerberg: [stares out the window] No.

Gage: Do you think I deserve it?

Mark Zuckerberg: [looks at Gage] What?

Gage: Do you think I deserve your 
full attention?

Mark Zuckerberg: I had to swear an oath  
before we began this  
deposition, and I don’t want 
to perjure myself, so I have a 
legal obligation to say no.

Gage: Okay - no. You don’t think I 
deserve your attention.

Mark Zuckerberg: I think if your clients want to 
sit on my shoulders and call 
themselves tall, they have the 
right to give it a try - but 
there’s no requirement that I 
enjoy sitting here listening to 
people lie. You have part of 
my attention - you have the 
minimum amount. The rest 
of my attention is back at the 
offices of Facebook, where 
my colleagues and I are  
doing things that no one in 
this room, including and  
especially your clients, are 
intellectually or creatively  
capable of doing.

[pauses]

Mark Zuckerberg Did I adequately answer your 
condescending question?

--The Social Network (2010)

Do I have your full attention? Henry Hecht wants 
your attention. He wants you to adopt the same  
attitude of tremendous preparation for depositions 
as you have for trials. And he wants to help you  
understand how to prepare in three distinct stages: 
before the deposition, during the deposition and 
after the deposition.

Do you think Hecht deserves your full attention?  
He’s been teaching lawyers and UC-Berkeley law 
students for more than 25 years. His litigation expe-
rience includes the Watergate Special Prosecution 
Force and an active caseload from his firm in San 
Francisco. In this mammoth compilation, he covers 
the 25 chapters (and 11 appendices) of Effective 
Depositions in 848 pages. To add special insights, 
he calls upon 18 colleagues to author segments of 
the book, which he edited.

To state the obvious, Effective Depositions is  
comprehensive. It covers the law, strategy, tech-
nique and practical advice from beginning to end. 
Concepts are put into context through case studies, 
and Hecht includes examples, models, forms and 
checklists to facilitate understanding.

The breadth of this work is illustrated in segments 
that I tabbed as I read the book:

Creating a Discovery Plan

Preparing to Take or Defend a Deposition

Twenty Guidelines for Deposition Testimony

Preparing for Witness Preparation: Seven Rules

Preparing the Witness: Rules for Reconstructing Reality

How to Avoid Putting Privileged Documents at Risk

The “Science” of Asking Questions

Nonverbal Communication

How to Lay a Foundation for the Admissibility  
(or Inadmissibility) of a Document

Full Attention Before, During and After:
Henry Hecht’s Effective Depositions

by: David C.Sarnacki*

BOOK REVIEW
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Objections that Must be Made at the Deposition or 
They are Waived

Preparing One’s Own Expert for Deposition

How to Depose an Expert: Ten Subjects that Should 
be Covered

Additional Six Questions that may be Appropriate

Deposition Perjury by Your Witness

What to Do When the Fifth Amendment Pays Civil 
Litigation a Visit

Pretrial Uses of Depositions and Preparing for Trial

Using Depositions at Trial

Hecht often identifies the challenge facing you in 
taking or defending a deposition. He then engages 
you in a practical discussion of the concepts,  
specifies the steps and sequence in effective prepa-
ration, and provides an example or case study to 
put concepts into action. The chapters end with 
Notes, citing the cases, authorities and references 
supporting Hecht’s discussion.

To illustrate the scope of Hecht’s Effective  
Depositions, consider the chapter on “Taking the  
Deposition.” His 60 pages are broken into 11  
segments covering arranging the room, conferring 
with the court reporter, the initial statement by the 
court reporter, the deponent’s opening remarks and 
stipulations, opening questions, organization of 
questions, examination techniques, breaks, the  
“‘Science’ of Asking a Question,” nonverbal commu-
nication, and conclusion. To further illustrate, Hecht’s 
practical discussion of question research — type,  
sequence and wording — ends with these two  
summaries:

To recap: First, the form of a question can affect 
a witness’s answer. General questions usually 
produce more accurate but less complete  
answers; narrow questions usually produce 

more complete but less accurate answers.  
For both accuracy and completeness, begin 
with general questions that allow the witness to 
tell the story in his own words; then move to 
specific questions that increase the range or 
coverage of the witness’s answers. This, of 
course, is exactly how the T-funnel questioning 
technique works.

****

In sum, researchers have established that a 
question’s wording can influence the response.  
This phenomenon has been documented in a 
variety of contexts, such as when a person  
reports his own experiences, describes events 
recently witnessed, or answers a general  
question (“How short was the movie?”) not tied 
to a specific incident.

For deposition takers, the lesson is obvious: 
Words count—even the articles prefacing a 
word. Therefore, be careful when asking a  
question. Changing a single word can signifi-
cantly affect the answer.

All the more reason for buying this book.

Noteworthy appendices to Effective Depositions  
include “A Lawyer’s Guide to Preparing a  
Deposition Witness” (Appendix 4), “Model  
Questions for Discovery About a Conversation:  
The Four ‘Cs’” (Appendix 6), and “Model Questions 
for an Examination About a Document” (Appendix 
7).  Effective Depositions also includes a Table of 
Cases and a comprehensive index.

Does Effective Depositions deserve your full  
attention? I hope that I adequately answered that 
condescending question.

Henry L. Hecht, Effective Depositions (2d ed., 2010, 
American Bar Association). $149.95.

*David C. Sarnacki practices family law, mediation and collaborative divorce in Grand Rapids, Michigan. He is a past  
Chairperson of three State Bar Sections: Family Law, Litigation and Law Practice Management Section. He is listed in  
Best Lawyers in America.
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LLC, 229 FRD 422, 432 (S.D.N.Y. 2004).

7.  See, e.g., NTL, Inc. Sec. Litig., 244 FRD 179, 194-195 
(S.D.N.Y. 2007) (adverse inference granted where party 
failed to ensure compliance with its duty to preserve  
resulting in destruction of records held by related non- 
party) , aff ’d, 2007 WL 1518632 (S.D.N.Y. May 17, 2007).

8.  Peerless Indus., Inc. v. Crimson AV, LLC, 2013 WL 85378 
(N.D. Ill. Jan. 8, 2013).

9.  Id. at 4.

10.  Fletcher v. Dorchester Mut. Ins. Co., 773 N.E.2d 420,  
424-225 (Mass. 2002).

11.  See Fed. R. Civ. P. 45; MCR 2.305.

12.  Fed. R. Civ. P. 45(e).

13.  Fed. R. Civ. P. 45(c).

14.  Fed. R. Civ. P. 26(c).

15.  Peskoff v. Faber, 244 FRD 54, 63-64 (D.D.C. 2007).

16.  Michigan Administrative Code R 408.701 et seq.

17.  18 U.S.C. § 1520.

18.  Miller v. Allstate Ins. Co., 573 So. 2d 24 (Fla. App. 1990).

19.  Pirocchi v. Liberty Mutual Ins. Co., 365 F. Supp. 277  
(E.D. Pa. 1973).

20.  Fada Indus., Inc. v. Falchi Bldg. Co., L.P., 730 N.Y.S.2d 827 
(N.Y.Sup.Ct. 2001) (insured-insurer is special relationship 
giving rise to duty to preserve); Nkemakolam v. St. John’s 
Military School, 2012 WL 3583593 (D.Kan. Aug. 20, 2012) 
(student-teacher constitutes special relationship giving rise 
to duty to preserve); DiDomenico v. C&S Aeromatik  
Supplies, Inc., 682 N.Y.S.2d 453 (2d Dep’t 1998)  
(employer-employee consitutes special relationship giving 
rise to duty to preserve); contra Wilson v. Beloit Corp.,  
725 F.Supp. 1056 (W.D. Ark. 1989).

*Kenneth J. Treece and Phillip M. Shane are attorneys in the Electronic Discovery and Records Management Team at Miller, 
Canfield, Paddock & Stone PLC in Kalamazoo. They focus their practice on electronic discovery and records management,  
including the identification, preservation, collection, review, and production of electronically-stored information.
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