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Editor’s Note—Spring 2015

This issue of the Michigan Child Welfare Law Journal includes a variety of informative pieces. And most impor-
tantly, as many of you know the Journal has been delayed in recent months due to funding concerns. �ese 

issues have been resolved and you should once again receive and enjoy the Journal on a regular basis. �anks for 
your patience!

—Joseph Kozakiewicz
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Message from the Chair

There are many months that are devoted to causes 
and issues.  In April, the cause is Child Abuse 

Prevention Month.  In honor of this month, Gover-
nor Snyder has issued a Certi�cate of Proclamation 
which is contained in this month’s edition of the 
journal.  Also included are some interesting Child 
Abuse Statistics for the State and Nation from the 
Children’s Trust Fund.  �ese statistics should give 
pause to all of us to stop and think about how we 
can aid in ending child abuse.

In this edition, you will also �nd an article written 
by Paula Aylward.  Paula serves on the Children’s Law 
Section as a council member.  She recently received 
an award as “Parent Attorney of the Year” from the 
Foster Care Review Board.  In her spare time, she has 
prepared an interesting article concerning the Central 
Registry for your review. We hope that you will take 
the time to enjoy it, along with an article featuring her 
in our edition of “Attorneys Making a Di�erence” by 
Stephanie Cardenas.

As you may have heard, the Department of Hu-
man Services has merged with the Department of 
Community Health.  �e new agency is called the 

Department of Health and Human Services.   As 
more information is learned, we will pass it along to 
you.  Please keep informed by checking out the new 
Children’s Law Section website.  New resources and 
information will continue to be added.  We hope to 
use the website as a way to keep you apprised of new 
developments such as the merger and other interesting 
things happening in child welfare and juvenile justice.   

I have included some Tips and Reminders for 
Child Interviewing this month.  �e goal is to as-
sist Lawyer-Guardian Ad Litems in thinking more 
about how and why they are interviewing children in 
child abuse cases versus merely meeting a child for a 
brief time before hearings.  Good interviews require 
thought and preparation.  Ultimately, this will lead to 
better legal representation for children.  Maybe, one 
day, child abuse prevention month can be longer than 
a month!   

Best wishes, 
Christine Piatkowski       
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Michigan1 (FY2014)**:
• �ere was an increase of the complaints 

that were investigated: 2001, 70,784; 2009, 
71,780; 2010, 78,893; 2011, 83,627; 2012, 
91,159; 2013, 87,980, 2014 80,117’.

• In 2014 26% of investigations resulted in 
evidence of abuse or neglect.1

• Of the 80, 117 con�rmed investigations in 
2014, a total of 21,049 complaints were con-
�rmed representing 30,953 identi�ed victims.1

• 38% of victims were under the age of four. 1

• In approximately 83.5 percent of all cases the 
perpetrator is the parent (biological, adoptive, 
putative or step-parent). 1

• Since the �rst year that the Five Category 
Disposition data became available (FY2002), 
the distribution of investigation disposi-
tions has remained consistent. Twenty-two 
to twenty-seven percent are category I, 11, or 
Ill (con�rmed - preponderance of evidence), 
and 72 to 78 percent are category IV or V (no 
preponderance of evidence). In FY 2014 those 
percentages were 26 and 74, respectively. 1

• In a study by Caldwell & Noor (2005), costs 
of child abuse in Michigan were estimated at 
$1,827,694,855.  �e costs of prevention a1·e 
a traction of the costs of abuse.  Cost savings 
1·anged from 96% to 98% depending on the 
prevention model tested.2

(* *OHS Data Management Unit �ndings indicate 
that FY 2014 �gures may be subject to some level of 
inaccuracy due to the change in repo11ing system from 
SWSS To M1SACWIS during FY 2014.)

Nationally:3 (FY2013)
• An estimated 679,000 children were victims of 

maltreatment.3

• An estimated 3.5 million CPS referrals rep-
resenting 6.4 million children were received 

resulting in 2.1 million investigations or as-
sessments.1

• An estimated 1,520 in 2013 (1,640 children 
in 2012) died from abuse or neglect. 1

• Of the 678,932 con�rmed cases of ab use in 
.2013, 79. 5 percent of victims experienced 
neglect, 18 percent were physically abused, 9 
percent were sexually abused, and 10 percent 
of victims experienced various forms of psy-
chological maltreatment, such as threatened 
abuse, parent’s drug/alcohol abuse, etc. Because 
a victim may have su�ered from more than one 
type of maltreatment, every maltreatment.

• type was counted, which is why the percent-
ages total to more than 100.0.3

• During 2013, approximately 91A percent of 
victims were maltreated by a parent(s), and 
12.9 percent were non-parents.

• �e consequences of child abuse cost the 
country at least $124 billion annually, costing 
the average American family approximately 
$1,400 each year.4  

Endnotes

1  Ml Department of Human Services’ “Children’s Protec-
tive Services 2014 Trends Report Summary.”  Please see 
the report (included in the CAP Month Toolkit) for 
additional statewide and l1istorical data.

2  Caldwell, R & Noor, I. (2005). “�e Costs of Child 
Abuse vs. Child Abuse Prevention: A Multi-year Follow-
up in Michigan.”

3  U S Department of Health and Human Services’ “Child 
Maltreatment 2013.” �e report can be accessed at the 
following URL: http://www.acf.hhs.gov/sites/default/�les/
cb/cm2013.pdf#page=20

4 U.S. Department of Health and Human Services Child 
Welfare Information Gateway <https://www.childwelfare.
gov/pubs/factsheets/long_term_consequences.cfm>

* Child Help, http://www.childhelp.org/pages/statistics

Child Abuse Statistics: Michigan & National

by Children’s Trust Fund
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In 1975, Michigan enacted the Child Protection 
Law,1 which requires the Michigan Department of 

Human Services (“DHS”) to maintain the Michigan 
Child Abuse and Neglect Central Registry,2 a database 
containing information on approximately 275,000 
Michigan residents accused of child abuse or neglect 
by the DHS Children’s Protective Services.3 �e 
Central Registry database is a “system maintained at 
the DHS that is used to keep a record of all reports 
�led with the DHS under [the Child Protection Law] 
in which relevant and accurate evidence of child abuse 
or neglect is found to exist.”4 �e Central Registry 
has been described “as a permanent blacklist, one that 
can ruin lives without giving those accused of child 
abuse or neglect a chance to challenge the �ndings of 
a Children’s Protective Services investigation before 
their names are added.”5 State Representative Rose 
Mary Robinson has described the Central Registry as 
“an onerous thing” and “a terrible thing.”6

Unfortunately, the process required to seek ex-
punction of a record from the Central Registry 
database was fraught with injustice. For example, 
noti�cation that an individual had been placed in 
the database was sent by ordinary �rst-class mail, 
which did not ensure that the person placed in the 
database actually received the notice. Further, though 
this noti�cation was required to be sent within thirty 
days from the listing on Central Registry, often the 
notice was not sent out on a timely basis to the person 
listed. I have heard from some clients that they never 
received any notice that they had been branded child 
abusers until years – and sometimes decades – after 
they had been listed on the Registry. A related prob-
lem was that the process of obtaining an administra-
tive hearing has been unduly obstructive and confus-
ing; rather than allowing a person to simply request 
an administrative hearing regarding the allegations of 

abuse or neglect, the person had been required to �rst 
request expunction from the local county o�ce and, 
in the likely event that the DHS supervisor denies the 
request, then submit a second request for an adminis-
trative hearing regarding the allegations. Prospective 
clients have told me that they had no idea they were 
entitled to an evidentiary hearing to challenge the 
Registry listing as they assumed that when the DHS 
supervisor denied their expunction request, that was 
the �nal word on the matter.  

Other issues with the expunction process included 
evidentiary concerns. For example, information in 
the database would be expunged only if the investiga-
tion “fail[ed] to disclose evidence of abuse or neglect,” 
which has been taken to mean any evidence of abuse 
or neglect no matter how incredible or tenuous. �e 
thin reed of “any evidence” thus could maintain a per-
son’s  listing on the Registry even in the face of strong 
countervailing evidence, or a person’s innocent (and 
logical) explanation for the evidence, or a claimant’s 
obvious motive to fabricate an allegation against the 
person being investigated. 

If a person’s request for expunction was denied be-
fore August 1, 1999, information in the database was 
required to be automatically expunged once the child 
alleged to have been abused or neglected reached the 
age of eighteen or once ten years had elapsed after the 
report was received by the DHS, whichever occurred 
later.7 After August 1, 1999, the date the “life amend-
ment” became e�ective, and until the instant amend-
ment, information contained in the Registry database 
was required to be maintained until the DHS receives 
reliable information that the individual accused of the 
abuse or neglect “is dead.”8 �at is, individuals placed 
in the database after the “life amendment” remained 
there for life.

Public Act 30 of 2014: 
A Small Step in the Right Direction

by Paula A. Aylward © 2014
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On July 8, 2013, Michigan State Rep. Margaret 

O’Brien introduced House Bill 4893 to rectify some 
of the problems associated with the process required to 
seek expunction of a record of child abuse or neglect. 
On March 11, 2014, Governor Snyder signed the bill 
into law as Public Act 30 of 2014.9 �e law is to take 
e�ect 180 days after the date the bill was enacted into 
law, i.e., on March 31, 2015.

One remedial provision of Public Act 30 is the 
requirement that noti�cation that an individual 
has been placed in the database be sent to the indi-
vidual by registered or certi�ed mail, return receipt 
requested, and delivery restricted to the addressee. 
�is provision, MCL 722.627(4), should increase the 
probability that the individual accused of child abuse 
and neglect will receive timely and actual notice that 
he or she has been placed in the database.

Another of the Act’s remedial provisions is the 
provision allowing a person who is the subject of a 
report or record to request that DHS conduct a hear-
ing to review the request for amendment or expunc-
tion of a report or record. Gone is the old bifurcated 
procedure in which a person had to �rst request 
expunction from the database and, if denied, then 
submit a second request for an administrative hearing 
regarding the allegations. �is amended provision, 
MCL 722.627(6), may increase the probability that 
an individual accused of child abuse and neglect will 
not be confused by the old bifurcated procedure and 
erroneously believe that there was no further admin-
istrative remedy once the DHS denied his request for 
expunction. Unfortunately, the Legislature included 
the bitter with the sweet by requiring that any request 
for a hearing must be made within 180 days from the 
date of service of the notice of the right to a hearing, 
rather than on the date that the notice of the right to 
a hearing was actually received by the individual. MCL 
722.627(6).

If the hearing request is made within the 180-day 
time period, the DHS is required to conduct an ad-
ministrative hearing to determine by a preponderance 
of the evidence whether the report in whole or in part 
should be amended or expunged from the Cen-
tral Registry. Id. �e amendment provides that the 
180-day time period can be extended an additional 
sixty days for “good cause.” Although not speci�cally 
addressed in the Act, the import of this provision is 
that after the 240-day period elapses an individual is 
no longer entitled to request an administrative hear-

ing ever.10 Practitioners should be alert to this change 
and ensure that their clients request an administra-
tive hearing within the 180-day period set out in the 
statute. Id.

Another remedial feature of the statutory amend-
ment is the requirement that information be ex-
punged from the database if the investigation does not 
establish abuse or neglect by a preponderance of the 
evidence, or, if a trial court dismisses a petition based 
on the merits of the petition �led under the Probate 
Code (a child protective proceeding) because the 
DHS failed to establish that the child comes within 
the jurisdiction of the court. In light of the Legisla-
ture’s replacement of the former “evidence of abuse 
or neglect” and “relevant and accurate information 
evidence of abuse or neglect” language with the new 
“a preponderance of the evidence” language, the DHS 
may no longer simply claim that the evidence of abuse 
or neglect is relevant and accurate. Nor may Children’s 
Protective Services workers simply select that evidence 
which �ts their theory while ignoring other coun-
tervailing evidence that undermines the complaint/
claim of abuse or neglect. Rather, Children’s Protective 
Services workers are required to weigh the counter-
vailing evidence and make determinations, including 
credibility determinations, and (at least in theory) 
address why a claimant’s version of abuse or neglect 
is more plausible or credible than the denial posed by 
the person accused of the abuse or neglect.

An important characteristic of Public Act 30 is the 
provision which purportedly reinstates the automatic 
expunction after ten years for some cases. Oddly, for 
an individual listed as a perpetrator in the database af-
ter September 7, 2014, however, the Act provides only 
that “the department shall maintain the information 
in the central registry for 10 years.” Nowhere does the 
act mandate expunction after the ten year time period 
for an individual, which omission may lend itself to 
the argument that expunction after the ten year time 
period is relegated to the DHS’s discretion. �e same 
result obtains for an individual who is the subject of a 
report or record made prior to September 7, 2014, in 
which case “the department may remove the informa-
tion for a person described in this subparagraph after 
ten years without a request for amendment or expunc-
tion.” Although for such an individual the removal 
language is more direct, the use of the permissible verb 
“may” seems again to render expunction after the ten 
year time period discretionary with the DHS. 
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Note that the life-record retention policy remains 

in e�ect in cases involving:
• Severe physical injury

• Sexual abuse

• Exposure to methamphetamine production

• Abandonment

• Criminal sexual conduct involving penetration, 
attempted penetration, or assault with intent to 
penetrate

• Battering, torture, or other severe physical abuse

• Loss or serious impairment of an organ or limb

• Life threatening injury

• Murder or attempted murder

• �ere is risk of harm to the child and (a) the 
parent’s rights to another child were terminated, 
or (b) the parent’s rights to another child were 
voluntarily terminated following the initiation of 
termination proceedings involving any one of the 
above-listed circumstances, voluntary manslaugh-
ter, or aiding and abetting, attempting to commit, 
conspiring to commit, or soliciting murder or 
voluntary manslaughter11

Although Public Act 30 does take a small step in 
the right direction, it does not go nearly far enough. 
As aptly noted by State Representative Rose Mary 
Robinson, Public Act 30 “is a very small �rst step to 
providing minimal due process.”12 A more comprehen-
sive set of reforms to the statute should entail pre-
deprivation procedural protections and the ability to 
request an administrative hearing irrespective of how 
much time has elapsed since notice was given. Until 
such reforms are enacted into law, Michigan residents 
will continue to fall victim to being branded child 
abusers without ever having been heard, all under the 
guise of child protection. 

Endnotes

1 Public Act 238 of 1975, e�ective Oct. 1, 1975; MCL 
722.621, et seq.

2 MCL 722.627(1).

3 “Child abuse registry called unfair, Michigan’s ‘big-
gest civil rights violation’”, Detroit Free Press, 
freep.com, http://www.freep.com/article/20140324/
NEWS01/303240011/ (last visited September 21, 
2014).

4 MCL 722.622(c).  

5 “Child abuse registry called unfair, Michigan’s ‘big-
gest civil rights violation’”, Detroit Free Press, 
freep.com, http://www.freep.com/article/20140324/
NEWS01/303240011/ (last visited September 21, 
2014).

6 “Child abuse registry called unfair, Michigan’s ‘big-
gest civil rights violation’”, Detroit Free Press, 
freep.com, http://www.freep.com/article/20140324/
NEWS01/303240011/ (last visited September 21, 
2014).

7 MCL 722.627(7).

8 Id.

9 Available at http://legislature.mi.gov/doc.aspx?2013-
HB-4893

10 At least one other state permits nunc pro tunc appeals 
in exceptional circumstances. See e.g., JC v Dep’t of Pub 
Welfare, 720 A2d 193, 197 (Pa Cmwlth 1998) (noting 
that an appeal nunc pro tunc may be allowed “where 
delay in �ling the appeal was caused by extraordinary 
circumstances involving fraud or some breakdown in 
the administrative process, or non-negligent circum-
stances related to the appellant, his counsel or a third 
party” and where the person seeking permission to �le 
the appeal establishes that the appeal was �led within a 
short time after learning of and having an opportunity 
to address the untimeliness, the elapsed time period is of 
very short duration, and the appellee is not prejudiced 
by the delay).

11 �is list mirrors the “aggravated circumstances” list 
found in MCL 712A.19a(2), MCL 722.638, and MCR 
3.965(D)(2).

12 “Child abuse registry called unfair, Michigan’s ‘big-
gest civil rights violation’”, Detroit Free Press, 
freep.com, http://www.freep.com/article/20140324/
NEWS01/303240011/ (last visited September 21, 
2014).
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Tips and Reminders for 
Lawyer-Guardian Ad Litem 
Interviews with Children 

by Christine Piatkowski

Introduction

�e Lawyer-Guardian Ad Litem (GAL) plays a 
special role in determining what is in the best interest 
of the child. Knowledge and preparation are essential 
to making a recommendation to the court. A crucial 
part of the preparation includes interviewing the 
child. No single interview technique will work with 
every child of every age in order to determine what 
is in their best interest. By utilizing various interview 
techniques, information can be obtained to advance 
the position and best interest of the child. 

Pre-interview

It is imperative to seek out the facts of the case prior 
to meeting with the child. For example, ascertaining 
information from parents, caseworkers, counselors, 
and other potential witnesses will provide focus to the 
interview. Review of relevant court �les and records 
will typically provide the L-GAL with the information 
needed to develop a plan for the client meeting. 

Prior to interviewing a child, ask the adults if 
the child has been questioned by anyone else. If so, 
the child’s position might be distorted or have even 
changed. Parents and siblings may be coercing the 
child into making statements that do not necessary 
re�ect his or her point of view. Keep in mind that the 
child may become harmed by repeated interviews. 
Perhaps some information can come from a counselor, 
teacher, relative, social worker, or other source. 

Familiarity with local services and resources helps 
to determine whether they are of any real bene�t to 
the families. Some children and parents are recep-
tive to counseling. Other families may be resistant to 

formal counseling, yet they may be willing to speak 
to a social worker or other professional. Knowing the 
family and where to obtain appropriate services will 
assist in facilitating a timely resolution to the case.

 �e usual setting for the client interview is in the 
child’s home, unless this would be inappropriate. �e 
home may be perceived as a comforting setting which 
will allow the child to freely disclose information. 
Privacy rights should be ensured during the interview. 
Usually, it is best to interview children outside of the 
presence of the parties. Adults often have a tendency 
to answer questions for children. Moreover, adult 
body language may a�ect the child’s statements. �e 
L-GAL who is meeting a child for the �rst time may 
be unaware of repercussions the child may su�er as a 
result of his or her answers. As such, client safety must 
always be considered. Take note of the child’s home 
environment. Helpful information can be obtained 
just by looking around a person’s home. 

If it is not appropriate to interview a child in 
their home, interviews might take place in a neutral 
location, such as an o�ce, restaurant or school. If the 
L-GAL chooses to interview a child in an alternative 
setting, an appointment to visit the home should still 
be arranged so that the home can be viewed. A neutral 
environment may be preferable when it appears that 
caregivers are attempting to in�uence the child; or, if 
a child is fearful of disclosing sensitive information 
in the family setting. Each case will depend upon the 
facts presented. 

A decision will need to be made regarding whether 
siblings will be interviewed together or separately. 
Depending on the facts of the case, it may be accept-
able to interview more than one child at a time. If this 
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is done, be aware that children may be reluctant to 
depart from the opinion of a brother or sister. Further, 
if there are facts of a sensitive nature involved, there is 
a risk of one sibling notifying the caregiver or alleged 
perpetrator of comments made by the other. In cases 
involving physical and sexual abuse, it may be best to 
question each child separately.

It is just as important to observe children as it is 
to talk to them. Just like observing a person’s home, 
much can be learned from looking at a person. For 
example, if a child is dressed inappropriately for the 
weather in a heavy sweatshirt on a warm day, the child 
could be hiding evidence of physical abuse. If a child 
is an infant and/or unable to communicate verbally, 
the caregiver can be present at the interview to provide 
answers to necessary questions. �is is an excellent 
opportunity for the L-GAL to witness the interac-
tion between the caregiver and the child. What does 
the caregiver know about the care of the child? Is the 
caregiver familiar with the child’s medical history? Are 
there other adults that care for the child? If so, how 
frequently? Are the babysitters appropriate? 

Interview

MCL 712A.17d(1)(d) requires a L-GAL to meet 
with and observe the child before each proceeding or 
hearing to assess the child’s needs and wishes regarding 
the representation and issues. At an initial visit, an ex-
planation of the role of the L-GAL should be provided 
to the child. �is explanation shall include discussion 
surrounding the L-GAL’s responsibilities to report to 
the court, investigate the facts of the case, and make 
recommendations that are in the child’s best interest. 
�e child should be informed that the L-GAL is not 
acting solely as the child’s attorney and, if a con�ict 
is identi�ed, another attorney may be appointed by 
the court to advance the child’s position. �e L-GAL 
has an obligation to notify the court of the child’s 
position, even if the L-GAL does not believe that the 
child’s position is in his or her best interest.

Establish a rapport with the child. Questions and 
discussion should be intermingled.

Children who are verbal can provide a great deal 
of information. What is ascertained will depend upon 
how the child is questioned. It is important that the 

child is made to feel comfortable at the beginning of 
the interview. Greet the child and attempt to iden-
tify and discuss the child’s interests. School activities, 
music, television shows and current events signi�cant 
to the child’s age group will be successful springboards 
for initiating the interview. �ese topics may also as-
sist in facilitating information gathering. 

Use language appropriate to the child’s age; how-
ever, do not talk “down” to the child. Children can 
sense if they are being patronized and will be resentful 
of these e�orts. Encourage the child to ask questions 
and participate in the interview process. Allow the 
child to discuss issues a�ecting him or her as they 
come up during the interview rather than adhering to 
a rigid speci�c interview plan. 

General questions are preferred over speci�c ques-
tions. Open-ended questions accurately gauge the 
child’s feelings on sensitive subjects. 

Occasionally, a child will feel uncomfortable with 
an adult who writes notes while they are speaking. 
At the onset of the interview, discuss the necessity of 
writing down some of the child’s information. If it 
is essential to write down information as the child is 
talking, ask for the child’s permission.

Sometimes, children will not want to discuss sensi-
tive subjects. Creative interview techniques such as the 
use of pictures, games, dolls and books may assist in 
producing the necessary information. One technique 
is to have the child draw a picture of his or her fam-
ily. Ask the child to explain and describe the family 
members. If a family member is omitted, ask the child 
why they have excluded that member. Perhaps it will 
be disclosed that the omitted person is not close to 
the child, frightens the child, has abused the child, 
or is absent. �e same can be done with a drawing of 
their home. �is may lead the L-GAL to discuss where 
abuse occurred in the home, where parents sleep, their 
concerns about foster care, etc.

Be aware of the fact that children involved in 
child welfare and custody disputes often perceive 
that they are responsible for making decisions such 
as placement. �ese decisions are, of course, not for 
the child to make. �e child should be informed that 
the court will ultimately decide where they will live. 
Do not guarantee that the child will be placed with a 
particular caregiver.
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Children may perceive the role of the Lawyer-

Guardian Ad Litem as an unwelcome role because  the 
L-GAL is associated with the “court.” It may be neces-
sary to visit and interview children on more than one 
occasion to establish rapport and obtain needed infor-
mation. Children involved in child welfare proceed-
ings are typically having a di�cult time. �erefore, the 
tone that is set at the initial meeting may determine 
future dealings with the child. 

In instances involving very young children and, 
in some cases, special needs children, there could be a 
problem soliciting information. �e Lawyer-Guardian 
Ad Litem may have to rely upon observations. Some 
items to note include: health and well-being, observ-
able physical marks or bruises, general cleanliness, and 
interaction with caregivers. Does the caregiver interact 
appropriately with the child? Does the child tense up 
or shrink from the caregiver? Does it appear that the 
child’s needs are being met? Do the child and care-
giver appear to be bonded? Is the foster care situation 
adversely a�ecting the child?

At the end of an interview, it is best practice to ask 
the child whether or not they would like to ask the L-
GAL questions or tell the L-GAL anything additional. 
�e L-GAL should also make sure that the child and 
caregiver have contact information for the attorney. 

Conclusion

Knowledge and preparation are essential to the 
child interview process and will assist in the Lawyer-
Guardian Ad Litem’s e�orts to make recommenda-
tions to the court. Interviewing children is a skill 
that is learned over time. Trainings are going on 
around the State concerning child and adolescent de-
velopment, cultural sensitivity, trauma, among other 
topics.  �ere are numerous resources available to as-
sist L-GAL’s with interview techniques. �e State of 
Michigan has a Forensic Interviewing Protocol and 
a Lawyer Guardian Ad Litem Protocol that can be 
reviewed for more speci�c information. Although it 
is not a L-GAL’s role to conduct a forensic interview, 
this manual can assist with questions that have likely 
already been asked of the child by other professionals 
to avoid unnecessary duplication.

 Some of the most di�cult decisions made by the 
Lawyer-Guardian Ad Litem are those that a�ect the 
child’s future. �erefore, particular attention should 
be given to the child’s desires and statements when 
forming recommendations. Moreover, if the L-GAL 
has met with the child and signi�cant others in the 
child’s life, the L-GAL will be in a better position to 
ask the court to entertain motions or enter orders that 
are needed to protect the child. 
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Introduction

Child protection agencies and courts have used 
minor guardianships under the Estates & Protected 
Individuals Code (EPIC) to divert cases from the child 
welfare system for many years. Michigan Department 
of Health & Human Services (MDHHS) policy in-
structs children’s protective services (CPS) workers to 
allow parents and interested persons to establish minor 
guardianships during a CPS complaint investigation, 
as long as CPS completes its investigation, reaches ap-
propriate conclusions based upon the evidence, and, if 
appropriate, �les a petition seeking court jurisdiction.1 
Establishing a minor guardianship under EPIC is a 
dispositional option available to courts in cases under 
the juvenile code.2

In 1997, the federal government established legal 
guardianship as a permanency goal for children in 
foster care.3 Often the feasibility of guardianship as a 
foster child’s permanency goal hinges on the availabil-
ity of continuing �nancial support for the proposed 
guardian. Prior to 2008, persons appointed as minor 
guardians under EPIC were not eligible for an ongo-
ing monthly payment from MDHHS to support the 
guardianship. In 2008, the federal government estab-
lished the Guardianship Assistance Program (GAP) for 
relatives appointed as guardians of children in foster 
care.4 In response, the Michigan Legislature enacted 
statutes giving courts authority to establish “juvenile 
guardianships” for children in foster care with both 
relatives and non-relatives, and giving MDHHS 
authority to provide those guardians with a monthly 
assistance payment.5

Despite formal recognition of juvenile guardian-
ship as an appropriate permanency plan for children 
in foster care and the availability of �nancial assistance 
to support such guardianships, the use of juvenile 
guardianship as a permanency goal in Michigan 

remains problematic. Determining whether juvenile 
guardianship is appropriate for a child is di�cult in 
itself. In general, juvenile guardianship is appropriate 
where ongoing court and agency supervision and sup-
port is not necessary because parental contact will not 
endanger the child and the guardian has the ability 
and demonstrated desire to make educational, health 
care, and other decisions a�ecting the child; the child 
has resided with the guardian for an extended period 
of time and has a psychological or emotional attach-
ment to the guardian; and there is no basis for or need 
to radically alter the child’s family structure.

Moreover, the di�culty of this decision is exac-
erbated by MDHHS central o�ce’s ability to deny 
�nancial assistance to the guardian because it or the 
child’s caseworker disagrees with the proposed per-
manency goal. Because many prospective juvenile 
guardians require �nancial assistance to act as a juve-
nile guardian, determining GAP eligibility e�ectively 
determines whether a juvenile guardianship will be a 
child’s permanency goal in many cases.6

In this article, I �rst sketch procedures for estab-
lishing juvenile guardianship as a child’s permanency 
goal and applying for guardianship assistance pay-
ments. I then discuss the criteria that courts may 
apply when determining whether juvenile guardian-
ship is appropriate for a given child. Finally, I examine 
the requirement that reuni�cation and adoption be 
“ruled out” as appropriate permanency goals before a 
juvenile guardianship is implemented. Although this 
“rule out” requirement pertains to GAP eligibility and 
not the guardianship itself, such eligibility e�ectively 
determines whether a juvenile guardianship will be 
ordered in many cases, and I urge courts and attorneys 
to consider applicable policy examples when decid-
ing whether juvenile guardianship is appropriate in a 
given case.

Choosing Subsidized Juvenile 
Guardianship as a Permanency Plan

by Tobin Miller
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Establishing a Juvenile Guardianship

A juvenile guardianship is a permanency goal for a 
child who is under the court’s jurisdiction pursuant to 
MCL 712A.2(b) or the Michigan Children’s Institute 
(MCI) superintendent’s jurisdiction pursuant to MCL 
400.203. As with any permanency plan, a juvenile 
guardianship “is intended to be permanent and self 
sustaining . . . .”7 A juvenile guardianship “may con-
tinue until the child is emancipated.”8

Any interested person may be appointed as the 
juvenile guardian for a child in foster care.9 To be eli-
gible for guardianship assistance payments, the guard-
ian must be the child’s relative or legal custodian10 and 
licensed as a foster parent.

If parental rights have not been terminated, a court 
may appoint a juvenile guardian following a perma-
nency planning hearing (PPH). �e court must deter-
mine that the child should not be returned to his or 
her parent, but that the agency should not request ter-
mination of parental rights, and that it is in the child’s 
best interests to appoint a guardian for the child.11 If 
parental rights have been terminated, a juvenile guard-
ian may be appointed if the court determines that it 
is in the best interests of the child, and if the MCI 
superintendent or his designee consents to the juvenile 
guardianship.12 �e MCI superintendent must consult 
with the child’s lawyer-guardian ad litem (LGAL) on 
the issue.13 In any case, a court may appoint a juvenile 
guardian only after it holds a PPH.14

A court is not bound by an agreement between 
the parties that juvenile guardianship is an appropri-
ate permanency plan.15 Parental consent to a juvenile 
guardianship is not required but may contribute to the 
stability and longevity of the guardianship because a 
parent whose parental rights were not terminated “has 
the ability to seek termination of the guardianship.”16 

Supervising agencies must conduct criminal back-
ground checks, central registry clearances, and home 
studies (completed within the last year) on all prospec-
tive juvenile guardians.17

Establishing Guardianship Assistance Eligibility

A prospective juvenile guardian may be eligible to 
receive a regular assistance payment on behalf of the 
child. Eligibility for this form of assistance is deter-
mined by MDHHS subsidy o�ce (within MDHHS 
central o�ce in Lansing). �e program is funded by 
federal title IV-E and state funds.18 MDHHS subsidy 

o�ce must certify eligibility for assistance and the 
assistance agreement must be signed before the court 
appoints a juvenile guardian.

�e Juvenile Guardianship Assistance Act contains 
two sets of eligibility criteria, one for children and 
one for prospective juvenile guardians. �e criteria for 
children are:

(a)  �e child has been removed from his or her 
home as a result of a judicial determination 
that allowing the child to remain in the home 
would be contrary to the child’s welfare.

(b)  �e child has resided in the home of the 
prospective guardian for, at a minimum, 6 
consecutive months.

(c)  Reuni�cation or placing the child for adop-
tion is not an appropriate permanency op-
tion.

(d)  �e child demonstrates a strong attachment 
to the prospective guardian and the guardian 
has a strong commitment to caring perma-
nently for the child.

(e)  If the child has reached 14 years of age, he or 
she has been consulted regarding the guard-
ianship arrangement.”19

�e criteria for prospective juvenile guardians are:
(a)  �e guardian is the eligible child’s relative or 

legal custodian.

(b)  �e guardian is a licensed foster parent and 
approved for guardianship assistance by the 
department. . . .

(c)  �e eligible child has resided with the pro-
spective guardian in the prospective guardian’s 
residence for a minimum of 6 months before 
the application for guardianship assistance is 
received by the department.”20

�e foster care maintenance payment rate for the 
child establishes the maximum permissible amount for 
the juvenile guardianship assistance payment rate.21 

Determining Whether Juvenile Guardianship Is 
in a Child’s Best Interests

In In re COH,22 the Michigan Supreme Court ad-
dressed whether the statutory preference for relative-
foster care placement applies to a post-termination of 
parental rights juvenile guardianship, whether a court 
may compare the suitability of a relative who seeks 
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juvenile guardianship of the children and a licensed 
foster parent who seeks to adopt the children, and 
whether the “best interest factors” in the Child Cus-
tody Act apply to the determination.

�e COH Court held that the statutory preference 
for placement of children with a relative foster parent 
does not apply to the decision to appoint a juvenile 
guardian after termination of parental rights.23 Al-
though not directly addressed by the Court, the rela-
tive placement preference likely does not apply to pre-
termination of parental rights juvenile guardianship 
decisions either. �e Court concluded that the relative 
placement preference applies during the �rst 90 days 
following a child’s removal from home and during the 
time for any review of the agency’s placement decision 
under what is now MCL 722.954a(6), but a pre-
termination of parental rights juvenile guardianship is 
typically addressed after this period has expired. De-
spite the lack of a preference for juvenile guardianship 
for relatives, family ties may be a factor in a decision 
to grant or deny a juvenile guardianship.24

As noted above, a court may appoint a juvenile 
guardian for a child if the court determines that it is 
in a child’s best interests to do so. Courts have broad 
discretion “regarding how to determine what is in the 
child’s best interests depending on the case-speci�c cir-
cumstances.”25 When determining whether appointing 
a juvenile guardian is in a child’s best interests, a court 
may rely on the “best interest” factors in the Child 
Custody Act, the Adoption Code, or any other rele-
vant factor.26 �e Adoption Code factors are “a logical 
decision-making tool when only one party petitions 
for guardianship, because the court need not compare 
the petitioning party to any other party.”27 (�e Adop-
tion Code factors also contain a provision concern-
ing siblings, which the Child Custody Act does not 
contain.) �is implies that the Child Custody Act 
factors are more appropriate for cases involving two or 
more juvenile guardianship petitioners, or where one 
party has petitioned for juvenile guardianship and one 
party has applied to adopt the children, as in COH. 
However, the similarity of the various statutory lists of 
factors and the broad judicial discretion to apply any 
relevant factor in a case lessen the importance of this 
distinction.

In COH, the trial court addressed a juvenile guard-
ianship petition by a paternal grandparent of three of 
the children. �e paternal grandparent, who resided in 
Florida, was not considered for initial placement. �e 

children had been placed with licensed foster par-
ents for almost two years when the court denied the 
paternal grandparent’s juvenile guardianship petition. 
�e children’s foster parents had applied to adopt the 
children. �e trial court relied on the following “best 
interest” factors:

• �e children’s bond with the foster parents. 
Only one child displayed a bond with the 
relative.

• �e foster parents’ demonstrated capacity to 
give the children love and guidance.

• Although the relative had greater �nancial 
resources than the foster parents did, the foster 
parents had su�cient income to support the 
children.

• �e children’s stated preference to remain with 
their foster parents. One of the children was 
agreeable to placement in either home.

• �e children’s interest in placement stabil-
ity favored their placement with the foster 
parents.

• �e Michigan Supreme Court found no fault 
with the trial court’s consideration or applica-
tion of these factors, which are re�ected in the 
Michigan Adoption Code and Child Custody 
Act. 

�e decision in COH demonstrates the importance 
of a factor listed in all of the statutory “best inter-
est” lists,28 addressed in other relevant case law, 29 and 
stated explicitly in MDHHS policy30: placement sta-
bility and continuity of care. If a child has been placed 
with a caregiver for a considerable period of time, the 
child has bonded to that caregiver, and the caregiver 
desires to care for the child during his or her minority, 
the child’s interest in stability is typically given con-
siderable weight when making permanency decisions 
for that child. When considering a pre-termination 
of parental rights petition for juvenile guardianship, 
important factors include the desirability of maintain-
ing a parent-child relationship and the child’s need for 
certainty and stability.31

MDHHS Policy Factors on “Ruling Out” Adop-
tion

One of the issues discussed at oral argument in 
COH was whether applicable law set forth a hierarchy 
of permanency goals—whether the adoption of a child 
is always to be preferred over guardianship or perma-
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nent relative foster care placement, for example. No 
such hierarchy is explicitly stated in law,32 but federal 
law and Michigan’s Guardianship Assistance Act33 
require the MDHHS to “rule out” reuni�cation and 
adoption as appropriate permanency goals for a child 
before approving guardianship assistance payments 
to a guardian on behalf of the child. �e requirement 
to “rule out” reuni�cation may presumably be met by 
a court’s determination, during a permanency plan-
ning hearing, “that a return to the parent would cause 
a substantial risk of harm to the child’s life, physical 
health, or mental well-being.”34 

If the child’s caseworker believes that juvenile 
guardianship is the appropriate permanency goal, 
MDHHS policy requires the caseworker to document 
in the case service plan a reason why reuni�cation and 
adoption are not appropriate permanency goals for 
a child. �e policy lists the following broadly stated 
examples: 

• “Strong cultural beliefs that are in opposition 
to termination of parental rights. 

• “It is in the child’s best interest to maintain the 
parental rights of the birth parent(s) because 
the child and parent(s) have a meaningful 
relationship as evidenced by attachment and 
regular visitation. However, the parent, due to 
physical, medical or mental health disabilities 
is unable to provide day-to-day supervision 
and care for the child. �e guardianship would 
allow the child to be cared for by a guardian 
on a permanent basis and maintain a relation-
ship with the birth parent.[35] 

• “In the case of a youth age 14 or older who 
has been provided information and counsel-
ing concerning permanency options and 
outcomes, the youth may choose not to be 
adopted but is willing to enter into a juvenile 
guardianship relationship.[36] 

• “A relative is willing to provide a permanent 
home for the child but does not want to 
change the legal relationship (for example, 
grandparent or aunt) to the child.[37] 

• “�ere are obstacles to adoption by a relative 
who has been determined to be the best place-
ment for the child. 

• “Based on a long term placement with a foster 
family that has decided not to adopt, the 

placement is the best choice to provide a per-
manent family for the child through a juvenile 
guardianship.”38

MDHHS subsidy o�ce (which is within the agen-
cy’s central o�ce in Lansing) determines eligibility for 
guardianship assistance payments. Subsidy o�ce may 
deny a child’s eligibility for guardianship assistance be-
cause it or the agency caseworker disagrees that juve-
nile guardianship is an appropriate permanency plan. 
“A child is eligible to receive guardianship assistance 
if the department determines that . . . [r]euni�cation or 
placing the child for adoption is not an appropriate 
permanency option.” (Emphasis added.)39 Michigan’s 
Guardianship Assistance Program is funded in part by 
federal title IV-E funds, and the federal government 
assigns a state’s “title IV-E agency” the authority to 
determine whether reuni�cation and adoption have 
been properly “ruled out.”40 MDHHS is Michigan’s 
“title IV-E agency.”

Denial of GAP eligibility e�ectively eliminates ju-
venile guardianship as a permanency option in many 
cases. 41 To lessen the possibility of the caseworker or 
subsidy o�ce disagreeing with a court about whether 
juvenile guardianship is an appropriate permanency 
goal for a child, courts and attorneys should address 
the policy factors listed above and ensure that the case 
falls within one of the policy categories. Although the 
policy does not have the force of law, subsidy o�ce 
relies on these policy factors when determining GAP 
eligibility, and it appears that that o�ce has the legal 
authority to deny eligibility when it believes that 
reuni�cation and adoption have not been properly 
ruled out.

Conclusion

Courts have considerable discretion to make 
the di�cult, fact-speci�c determination of whether 
juvenile guardianship is in a child’s best interests. In 
addition to carefully considering criteria applicable to 
the determination of whether a juvenile guardianship 
is in a child’s best interests, if a prospective guardian 
seeks guardianship assistance payments, courts should 
carefully consider whether reuni�cation and adoption 
have been “ruled out” as an appropriate permanency 
goals for a child. If the child’s caseworker or MD-
HHS subsidy o�ce determines that adoption is the 
more appropriate permanency goal for the child, the 
prospective guardian will not be eligible for assistance 
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payments, and in many cases, this will eliminate juve-
nile guardianship as a possible permanency goal for the 
child. 
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“I’m sorry but you are on Central Registry.  We 
can’t hire you.”  If this statement was said to you, 

you may want to call Paula Aylward. Paula Aylward 
has been practicing law tor 25 years but began practic-
ing law in Michigan in 2000.  She opened up her own 
law practice in 2006, in the town of Marshall, and 
found there was actually a strong need for attorneys 
that would represent people on the Department of 
Human Services Central Registry and needed recourse.  
Ms. Aylward knows the purpose of the Central Reg-
istry and that there is a need for it but she also knows 
there are people placed on the Central Registry that 
should have their names expunged from the list. She 
has heard from clients that didn’t know their name was 
on the list and then found out ten years later when 
applying for their Masters in Social Work or after 
going to school for years to become a schoolteacher 
and being denied.  Ms. Aylward would like to see the 
rules and laws concerning Central Registry changed to 
include more due process for the people being placed 
on the list.

In addition to her Central Registry work, Ms. 
Aylward also uses her expertise to pursue her own cases 
handling Section 45 hearings, Foster Care license revo-
cation and day care licensure revocation appeals.  She 
readily lends her expertise to other attorneys trying to 
handle these tough issues in their own family law and 
juvenile law cases.  Her vast knowledge of the subjects 
has helped her on the Foster Care Review Board as one 
of the volunteer committee members that developed 
parent and child visitation recommendations when the 
children are placed foster care.  Ms. Aylward also pro-
vides pro bona legal services to veterans through the 
�omas M. Cooley Law School “Service to Soldiers” 
Program and the University of Detroit Mercy School 
of Law’s program “Project SALUTE.”  She is also an 
active member of the State Bar of Michigan Parents, 
Appellate, Family and Children’s Law Section. She is 
currently an active member on the Children’s Law Sec-
tion Committee.  When Ms. Alywand is not practicing 
law she is trying to spend as much time with her fam-
ily- her number one priority. 

Attorneys Making a Difference: 
Paula Aylward
by Stephanie Cardenas
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Upcoming Events 

The Children’s Law Section invites all members to 
actively participate in our events and meetings.  

We also welcome members to notify us of announce-
ments and items of interest to our membership.  If 
you would like something included in future editions, 
please notify the section chairperson.  

Council Meetings

Meetings are held on the third �ursday of each 
month.  

All meetings are held at the State Bar of Michigan, 
306 Townsend, Lansing, MI unless otherwise an-
nounced.  Changes will be posted on the State Bar of 
Michigan Children’s Law Section website in advance 
when made. 

Meetings start at 5:00 p.m.
Children’s Law Section members who are not 

Council members are welcome to attend all Council 
meetings.  If you are not a Council member and wish 
to attend, please contact the Chairperson, Christine 
Piatkowski, at piatkowski.law@chartermi.net, in 
advance so that appropriate accommodations can be 
made for space and food.  

Annual Meeting 

�e Children’s Law Section will be hosting its 
annual business meeting on Friday, October 9, 2015 
at the State Bar Annual Meeting in Novi.  Everyone 
is invited to attend.  �e event is currently scheduled 
from 9:00 a.m. until 11:00 a.m.   Stay tuned for more 
details.

Upcoming Events Around Town

• April 6-7, 2015, Youth Behind Bars Capitol Fo-
rum, sponsored by Michigan Council on Crime 
and Delinquency (MCCD), registration is 
found on-line by going to the MCCD website. 

• July 22-23, 2015, 4th ABA National Parent Attor-
ney Conference-Contact the American Bar Asso-
ciation Center on Children and the Law at (202) 
662-1720 or on-line for more information.

• July 24-25, 2015, 16th ABA Annual Conference 
on Children and the Law-Contact the Ameri-
can Bar Association Center on Children and 
the Law at (202) 662-1720 or on-line for more 
information.  


