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Editor’s Note—Fall 2013

As our new Children’s Law Section Chairperson 
explains in her note, this issue of the Michigan 

Child Welfare Law Journal reflects a new visual look as 
well as a new approach to content. The Children’s Law 
Section is committed to provide material that will be 
useful for all practitioners working with the juvenile 
community.  As Chris points out, the section will seek 
to provide relevant public policy, legislation, and case 
law addressing juvenile matters in Michigan. We are 
grateful to Chris for her leadership and enthusiasm in 
working to improve the section’s journal. 

In addition to the materials provided by the sec-
tion, this issue also includes “Wilderness Therapy Set-
tings: An Industry in Need of Legal and Regulatory 
Oversight” (Pollack, Eisenberg & Shipp).  Wilderness 
therapy is aimed primarily at adolescents. Treatment 
includes a range of interventions that incorporate 
nature and the wilderness as a prominent aspect of 
treatment.  Wilderness therapy’s action-oriented 
approach is thought to be particularly appropriate 
for adolescents, and is intended to build self-esteem, 

internal locus of control, interpersonal skills, trust and 
team building, and a sense of group belonging. The 
authors discuss both the clinical and legal aspects of 
wilderness therapy, but also note that some programs 
are not properly structured or monitored, which may 
put youth at risk of harm. 

The spring 2012 issue of this journal included 
an article by Shelley Spivack and Steven Hull titled 
“Arts In Detention: The Buckham Fine Arts Project/
Genesee Valley Regional Center Share Art Program.” 
Building upon this article, Shelley and Jill Rosen-
baum subsequently wrote a recently published book 
regarding a gender specific poetry program for girls in 
detention: Implementing a Gender Based Arts Program 
for Juvenile Offenders. Congratulations Shelley and Jill!

 Please let us know what you think of your new 
Child Welfare Law Journal.  

—Joseph Kozakiewicz
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Message from the Chair

The Children’s Law Section is undergoing big 
changes this year.  This edition of the Child Wel-

fare Journal is just one example.  Not only is the cover 
of the journal different, the content is also changing.  
The Children’s Law Section is working very hard on 
your behalf to include articles and information of 
interest and use to attorneys and to others involved in 
the juvenile community.    

Plans are in the works for the Children’s Law 
Section to take on an even more active role than in 
years past as a key leader in initiating, monitoring 
and addressing public policy, legislation, and legal 
matters pertaining to a range of juvenile topics.  In 
this edition, please read “The Legislative Update.”  
Here you will find information concerning contem-
porary legislative proposals, court rules and admin-
istrative orders.  

Most recently, two amicus briefs have been filed 
in the Michigan Supreme Court by the Children’s 
Law Section.  The first brief concerns the One Parent 
Doctrine.  This is a doctrine that allows the court to 
take jurisdiction over a child in cases where a parent is 
absent, unavailable and/or non-responsive.  In Michi-
gan, jurists have used the doctrine in cases where 
parents are present and available before the court.  The 
Michigan Supreme Court asked for input to answer 
the question of whether the One Parent Doctrine 
violates a parent’s rights to due process and equal 
protection.  The second brief, In re COH, ERH, JRG, 
KBH, addresses the role of Juvenile Guardianships.  In 
this complex case, the Section was asked to weigh in 
on whether a juvenile guardianship involving a relative 

can be created after a termination of parental rights.  
These cases illustrate the fact that a single case can 
have systemic impact.

Education is a hot topic in both child welfare and 
delinquency proceedings.  Many groups and organiza-
tions are advocating for jurists and lawyer-guardian ad 
litems to become more proactive in identifying and 
resolving the educational needs of children.  In delin-
quency matters, there is a push to stop the school to 
prison pipeline.  As an attorney that practices school 
law, I have included some frequently asked questions 
concerning this area of specialty.  

Finally, the Children’s Law Section has changed its 
by-laws.  This year is the first time that a chairperson 
will serve a two year term in office.  I am very excited 
to be the first chairperson to fill this role and I want to 
thank you for this amazing opportunity.  It is my dis-
tinct honor and pleasure to be part of the Children’s 
Law Section and to work on your behalf.  Two years 
seems like a very short period of time when there are 
so many goals to accomplish.  I would encourage you 
to contact me at piatkowski.law@chartermi.net at any 
time to discuss your thoughts and ideas.  The section 
will also be hosting meetings, social events and train-
ings in the near future.  I hope that you will introduce 
yourself to me and join in the festivities.  

      
  Best Wishes,      
  Christine Piatkowski

It’s a New Day for the Children’s Law Section 
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The issue of juvenile competency has been debated 
in the State of Michigan for many years.  Discus-

sion has focused on the age at which a child is deemed 
competent to take part in juvenile proceedings and to 
assist with his or her defense.  There are now laws that 
specify that a juvenile under the age of 10 is presumed 
incompetent to stand trial.1  Children 10 years of age 
or older are presumed to be competent to proceed 
to trial unless the issue of competency is raised by a 
party.2

An attorney may wish to consider requesting a 
competency evaluation for a child when they suspect 
that a juvenile cannot understand the nature and 
seriousness of the charges; the delinquency process; 
the trial process; pleas; consequences; the roles of the 
people involved in the case, and/or the child’s legal 
rights.  Situations involving children with mental 
health, cognitive, auditory or processing problems 
may present as more obvious examples of juveniles in 
need of evaluation.  Other facts may also trigger the 
need for a competency evaluation based upon a case 
by case assessment.      

A juvenile, the juvenile’s attorney, or the prosecut-
ing attorney can request a competency evaluation at 
any time during the proceeding.  A competency evalu-
ation can also be ordered by the court at any time. 
3   If a request for evaluation is made, the delinquency 
proceeding is suspended until the juvenile’s compe-
tency is determined.4  

The current laws amend the Mental Health 
Code and the Probate Code.  The laws require that a 
“qualified forensic mental health examiner” conduct 
the competency evaluation.5  This means that only a 
psychiatrist, psychologist or mental health professional 
endorsed by the Department with the necessary expe-
rience and training will be allowed to make compe-
tency recommendations.  It is expected that evaluators 
will be knowledgeable and experienced in the areas of 
forensic evaluation procedures; evaluation, diagnosis 
and treatment of children with emotional disturbance, 
mental illness, or developmental disabilities; and be 
familiar with the competency standards in this state.  
A clinical understanding of child and adolescent 
development is also noted as a condition for identify-

ing an appropriate evaluator.  Although the court has 
the final selection of an expert, each party retains the 
right to select their own qualified examiner to conduct 
additional evaluations at the party’s expense, if they so 
desire.6

Prior to the evaluation, the court shall order the 
prosecutor and the juvenile’s attorney to provide the 
evaluator with all information related to the child’s 
competency.7  Items such as psychiatric records, school 
records, medical records and child protective records 
are cited as examples of documentation that can be 
provided by the juvenile’s attorney.  This information 
is to be turned over to the evaluator within 10 days 
after the court issues the order for the competency 
evaluation.8  Ideally, the evaluator will have an op-
portunity to review all of the documentation prior to 
the start of the competency assessment.  During the 
evaluation, statements made by the juvenile may not 
be used for any other purpose than assessment of his 
or her competency without the written consent of the 
juvenile or the juvenile’s guardian after the opportu-
nity to consult with legal counsel.9  The law states that 
the constitutional protections against self-incrimina-
tion apply and that any evidence or statements made 
by the child during the evaluation are not admissible 
in any proceedings to determine the juvenile’s respon-
sibility. 10 

A competency evaluation should take place in the 
least restrictive environment and should result in a 
written report produced to the court within 30 days of 
the original order for evaluation.11  The least restrictive 
environment means that a child should preferably re-
main at home.  Residential or institutional placement 
should be used only as an option of last resort.  Copies 
of the report must be given to the juvenile’s attorney, 
the prosecutor, and any guardian ad litem no later 
than 5 days after the court receives the report.12  The 
contents of the report shall contain an extensive list of 
items that include, but are not limited to, an outline 
of all procedures, techniques, and tests used; records 
reviewed; factors that affect competence; the juve-
niles ability to understand the court process, charges, 
and impact of his or her actions; the child’s ability to 
reason, etc.  The laws outline the requirements for the 

Juvenile Competency Laws 
by Christine Piatkowski
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contents of the report in detail and should be con-
sulted when handling competency cases.13 The court is 
now required to seal submitted reports by court order 
after adjudication or a finding that a juvenile is unable 
to regain competence.14

 A court must hold a hearing to determine com-
petency within 30 days of the filing of the evaluator’s 
report.15  The parties may enter a written stipulation 
based on the report or they can introduce other evi-
dence during the hearing concerning the minor’s men-
tal condition.16  A juvenile is incompetent to proceed 
if he or she lacks a reasonable understanding of the 
proceeding.  A child can also be found incompetent if 
he or she is unable to consult with and assist his or her 
attorney in preparing his or her defense in a meaning-
ful manner and/or lacks sufficient understanding of 
the charges against him or her.17  Consideration is to 
be given to age-appropriate norms when making this 
determination. A court is required to dismiss charges 
with prejudice if the court finds a juvenile incompe-
tent to proceed and there is a substantial probability 
that he or she would remain incompetent to proceed 
for the foreseeable future.  If appropriate, the court 
may determine custody of the child.18 

The law now includes and addresses restoration or-
ders.  If the court makes a finding of incompetence but 
finds that competence can be restored in the foreseeable 
future, the court can issue a restoration order.  There 
are some exceptions.  If the charge is a traffic offense 
or misdemeanor, the matter must be dismissed.  If the 
offense is a serious misdemeanor, the court may dismiss 
the matter or suspend the proceeding.  If the offense is 
a felony, the proceedings shall be suspended.19  Before 
issuing a restoration order, the court is required to hold 
a hearing to determine the least restrictive environment 
for completion of the restoration.20       

Courts may issue a restoration order that is valid 
for 60 days from the date of the initial finding of 
incompetence.  Restoration orders are applicable 
during this time until a qualified forensic mental 
health examiner submits a report that the juvenile has 
regained competency or, in the alternative, receives a 
report that there is no substantial probability that the 
juvenile will regain competency within the period of 
the order.  Restoration orders may also be continued 
under the stated time frames until the charges are 
dismissed or the juvenile reaches 18 years of age.21  

Once the restoration order is entered, a qualified 
restoration provider is involved with the child.  The 

restoration provider serves to provide education or 
treatment that may result in the juvenile becoming 
competent to proceed.  The restoration provider gives 
information to the qualified forensic mental health 
examiner and to the court every 30 days, or sooner, if 
the juvenile is no longer incompetent to proceed or 
the restoration provider determines that there is no 
substantial probability that the juvenile will be compe-
tent to proceed within the time period of the order.22  
The restoration provider can recommend that the 
original restoration order be renewed by the court for 
another 60 days but not exceed a total of 120 days, if 
the provider anticipates that the juvenile’s competency 
will be restored within the period of the renewed 
restoration order.  The provider must make the recom-
mendation for an extension by no later than 14 days 
before the expiration of the initial 60 day order.23  

If it is determined that competency cannot be 
restored, the court shall determine custody of the ju-
venile by directing that civil commitment proceedings 
be initiated or by releasing the child to the parent, 
legal guardian or legal custodian under appropri-
ate conditions and dismissing the charges against 
the minor.24  If the child cannot be restored due to 
serious emotional disturbance, the court may order 
under certain conditions that mental health services 
be provided to the juvenile by the department for a 
period not to exceed 60 days.25  If this is ordered, a 
report shall be issued by the entity providing men-
tal health services to the court and to the qualified 
forensic mental health examiner no later than 14 days 
before the expiration of an order for treatment.  The 
court shall review the report and renew the order for 
another period of treatment not to exceed 60 days for 
a total of 120 days or, in the alternative, determine the 
custody of the juvenile and dismiss the charges. 26 

 The effect that these laws will have on juveniles in-
volved in delinquency hearings and the impact on the 
court system remain to be seen.  Uniform guidelines 
for evaluators, evaluations, hearings and court orders 
are a step in the right direction for insuring the due 
process rights of children.  The new laws acknowledge 
that adult competency standards do not operate in the 
same way for children.  They also help to clarify the 
process and procedures for attorneys, jurists and oth-
ers charged with the task of objectively determining 
juvenile competency issues.  For children that become 
involved with the delinquency system based on mental 
health reasons and developmental disabilities, the new 
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laws may provide more timely relief and appropriate 
support to prevent future court involvement.                

About the Author

Christine Piatkowski is an attorney at law in 
Brighton, Michigan.  She is licensed to practice law in 
Michigan and Illinois.  Ms. Piatkowski has her own 
general practice law firm that includes particular concen-
tration in the areas of juvenile law, disability law, family 
law and school law matters.  Ms. Piatkowski has exten-
sive experience in representing schools, individuals with 
disabilities, parents and children. She frequently serves as 
a presenter and trainer in these areas of law.  She is also 
involved with a number of public and private agencies 
and committees devoted to these matters.  

Endnotes
1  MCL 330.2062(1); MCL 712A.18n(1)
2  MCL 330.2062(1); MCL 712A.18n(1)
3  MCL 330.2062(2); MCL 712A.18n(2)
4  MCL 330.2062(3); MCL 712A.18n(3)
5  MCL 330.2064(1); MCL 712A.18o(1)
6  MCL 330.2064 (1)(2);MCL 712A.18o(1)(2)
7  MCL 330.2066; MCL 712A.18p

8  MCL 330.2066(4); MCL712A.18p(4)

9   MCL 330.2070(4);MCL 712A.18r(4)

10  MCL 330.2071(1)(2); MCL 712A.18r(1)(2)

11  MCL 330.2066(5); MCL 330.2064; MCL 
712A.18p(5); MCL 712A.18o

12  MCL 330.2066(8): MCL 712A.18p(8)

13  MCL 330.2066; MCL 712A.18p

14  MCL 330.2070(5); MCL 712A.18r(5)

15  MCL 330.2068(1); MCL 712A.18q(1)

16  MCL 330.2068(1); MCL 712A.18q(1)

17  MCL 330.2060a(3)(a)(b); MCL 712A.1(g)(i)(ii)

18  MCL 330.2068(2); MCL 712A.18q(2)

19  MCL 330.330.2074(1)(a)(b)(c); MCL 712.18s(1)(a)
(b)(c)

20  MCL 330.2074(2)(a); MCL 712A.18s(2)(a)

21  MCL 330.2074(2)(b)(i)(ii)(iii); MCL 712A.18s(b)(i)
(ii)(iii)

22  MCL 330.2074(2)(c)(i)(ii); MCL 712A.18s(c)(i)(ii)

23  MCL 330.2074(3); MCL 712A.18s(3)

24  MCL 330.2074(4)(a)(i)(ii)(b); MCL 712A.18s(4)(a)(i)
(ii)(b)

25  MCL 330.2074(5); MCL 712A.18s(5)

26  MCL 330.2074(6)(a)(b); MCL 712A.18s(6)(a)(b)
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Many clients look to attorneys for assistance 
related to their child’s educational needs.  These 

needs can encompass a variety of different issues.  
Some examples of situations which may involve school 
law include, but are not limited to, the following:  
cases in which parents seek assistance for children with 
disabilities, school truancy matters, suspension/expul-
sion issues, private school placement, charter school 
enrollment, Schools of Choice, school record disputes, 
transportation concerns, sexual and peer harassment, 
delinquency matters occurring on school property, 
personal injury and tort claims, teacher-union dis-
putes, First Amendment violations, discrimination, 
retaliation, birth trauma/neurological impairment, 
public policy concerns, public meetings, slander/libel 
and reports alleging abuse/neglect.  Below are some 
questions and answers that address several common 
school law concerns.

Q. Are there any advantages to hiring an attorney who 
specializes in school law versus using family counsel?

A. Depending upon the factual basis, there may be 
significant benefits to utilizing an attorney with 
experience in the area of educational law.  For 
example, attorneys regularly practicing in this 
area of law are familiar with strategy, case law, 
state and federal laws and mandates, policies, 
procedures, opposing counsel, and the reviewing 
of school paperwork.  School law attorneys may 
also be helpful as “of counsel” in certain situations 
where juveniles are charged with crimes pertain-
ing to school property or offenses, abuse/neglect 
cases, personal injury/tort claims,  special educa-
tion needs, etc.  In certain actions, attorneys that 
do not regularly handle school law matters will be 
presumed to have the knowledge base required for 
educational cases.  It may be difficult to reverse 
school decisions and/or appeal a matter if proce-
dures are not followed properly or legal advice is 
not sound.  There may also be long term implica-
tions which affect the course of a student’s school 

needs based upon short term educational deci-
sions made by laypersons and/or inexperienced 
counsel.

Q. Does a child with special needs automatically qualify 
for special education?

A. No.  In order to qualify for special education ser-
vices, a student must be identified as eligible for 
special education services pursuant to state and 
federal laws.

Q. What does “FAPE” mean?

A.  The acronym “FAPE” stands for “free appropriate 
public education”.  FAPE is defined as:

  Special education and related services that-

 (a)  are provided at public expense, under 
public supervision and direction, and 
without charge;

 (b)  Meet the standards of the State 
educational agency, including the require-
ments of this part;

 (c)  Include an appropriate preschool, 
elementary school, or secondary school 
education in the State    
involved; and

 (d)  Are provided in conformity with an 
Individualized Education Program (IEP) 
that meets the requirements of 34 C.F.R. 

      §§ 300.320-300.324.1

Q. If a child does not qualify for special education 
services, is he/she eligible to receive any assistance 
from the local school?

A. The local school may make accommodations or 
modifications to a child’s educational program 
on either an informal or formal basis.  Behavior 
intervention plans and plans created as a result 
of eligibility for services under Section 504 of 
the Rehabilitation Act of 1973 are common 
examples of formal plans provided to support 
regular education students.

Answers to School Law Questions 

 by Christine Piatkowski
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Q. When a child is placed into a licensed foster care 

placement or, alternatively, into the home of a relative 
by the Department of Human Services, is the child 
allowed to attend the school in the district in which the 
child now resides?

A. Yes.  A child placed under the direction of a child-
placing agency is considered to be a resident for 
educational purposes of the school district where 
the home in which the child is living is located.2

Q. During a Child Protective Services Investigation, can a 
child protection interview take place at the school?

A. Yes.  The Child Protection Law requires the De-
partment of Human Services to notify parents or 
guardians when a child is interviewed in school.  
Temporary delay is permitted if the notice would 
compromise the safety of the child or the child’s 
siblings, or the integrity of the investigation.

Q. Are parents entitled access to their children’s 
educational records?

A. Yes.  Parents are entitled to review and inspect any 
school records or documents which relate to their 
enrolled children.3  These rights may be trans-
ferred to the student when the student reaches 
eighteen years of age.  The school may charge a 
nominal fee to obtain copies of the records.

Q. What does “Schools of Choice” mean?

A. Schools of Choice programs allow individual 
school boards the option to participate in enroll-
ing students from anywhere within the interme-
diate school district.  The student’s home school 
district is not required to provide permission for 
the enrollment and the receiving school is al-
lowed to obtain the funding typically provided 
to the resident school for these students.4  School 
districts that utilize Schools of Choice programs 
provide parents with an opportunity to apply for 
positions in receiving schools.  If there are more  
applications than positions, a district must use a 
lottery system to determine who will be enrolled.

Q. What is the age range for compulsory school 
attendance?

A. In Michigan, every parent, guardian, or other 
person having control and charge of a child from 
the age of six to sixteen shall send that child to 

a public school during the school year.5  Some 
exceptions exist for private or parochial schools, 
home schooling, etc.

Q. Does a parent have the right to home school their 
child?

A. A parent does have the right to home school their 
child.  The state cannot use truancy laws to pun-
ish parents who home school their children.  A 
state may establish minimum standards for home 
schooling education.  It is best practice to check 
with the State Department of Education for its 
current home schooling requirements.     

Q. Can a school district require parents to place children 
on medication as a pre-condition to attending school?

A. No.  A public school cannot mandate that a par-
ent place a child on medication as a pre-condition 
to allowing that child to attend school.  The 
decision whether or not to medicate a student is a 
decision to be made by the parents/legal guardian 
and their private physician.

Q. Are special education students treated differently than 
regular education students for disciplinary purposes?

A. Yes.  Special education students are subject to 
special rules and regulations for disciplinary 
purposes.  Depending upon the length of a school 
suspension, a special education student may 
continue to receive educational services during the 
suspension or expulsion.  If the reason for disci-
pline involves a weapon, or if the student poses a 
danger to himself/herself or others, then different 
rules apply for suspending or removing a special 
education student from school.

Q. Is there a difference between a suspension and an 
expulsion?

A. A suspension is typically defined as an exclusion 
from school and school activities for a period of 
ten days or less. 6 A student may also be sus-
pended pending an investigation of the student’s 
conduct.  An expulsion can take either of two 
forms.  In the first, the Board of Education may 
take action to permanently remove a student from 
school. In the second, the Superintendent can ex-
pel a student for up to 180 days per most school 
policies.7
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Q. Can a parent be represented by an attorney if their 

child is being permanently expelled from school?

A. Yes.  As in any case, it is beneficial to have legal 
counsel from the moment a parent is noti-
fied about an expulsion.  Police officers acting 
as school liaisons may attempt to file charges 
against a juvenile for offenses that occur in the 
school setting.  Additionally, if there is a chance 
that a long term expulsion may be prevented, 
the attorney can begin working with the school 
immediately.  Parents also need to be aware that 
they possess certain rights prior to engaging in 
the expulsion process.  The expulsion process in-
volves legal and procedural mandates that should 
be adhered to by the parents and their counsel, 
since long-term consequences may result from 
attempting to disregard the expulsion and/or 
improperly contesting it. 

Q. Can a school district revoke a student’s bus privileges?

A. Maybe.  If the school district determines that a 
child is posing a danger to himself/herself or oth-
ers, the school may offer alternative transportation 
options or request that a parent provide transpor-
tation for a period of time.  In order to prevent 
removal from the bus, there are some tactics that 
may be implemented to preserve the transporta-
tion; however, each case will need to be assessed 
on an individual basis to determine whether it is 
possible to prevent the removal. 

About the Author

Christine Piatkowski is an attorney at law in 
Brighton, Michigan.  She is licensed to practice law in 
Michigan and Illinois.  Ms. Piatkowski has her own 
general practice law firm that includes particular concen-
tration in the areas of juvenile law, disability law, family 
law and school law matters.  Ms. Piatkowski has exten-
sive experience in representing schools, individuals with 
disabilities, parents and children. She frequently serves as 
a presenter and trainer in these areas of law.  She is also 
involved with a number of public and private agencies 
and committees devoted to these matters.  

Endnotes
1  34 CFR § 300.17; 20 U.S.C. 1401(9) 
2  MCL 380.1148
3  Family Education Right to Privacy Act, 20 USC 

§1232g
4  MCL 388.1705
5  MCL 380.1561
6  MCL 380.1309
7  MCL 380.1311
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Wilderness therapy, aimed primarily at ado-
lescents presenting with problem behaviors, 

includes a range of interventions that incorporate 
nature and the wilderness as prominent aspects 
of treatment. In theory, wilderness therapists seek 
to effect both behavioral and attitudinal changes. 
Through providing a context of challenging outdoor 
living and a group setting in an emotionally safe 
place, wilderness therapy aims to address problem 
behaviors and to facilitate an emerging sense of 
healing, well-being, and personal and social re-
sponsibility.1 Wilderness therapy’s action-oriented 
approach is said to be particularly appropriate for 
adolescents and is intended to build self-esteem, in-
ternal locus of control, interpersonal skills, trust and 
team building, and a sense of group belonging.2 

There is, however, a shadowy legal side to 
wilderness therapy. When these programs are not 
structured in the correct way and appropriately 
monitored, there can be serious and sometimes 
deadly consequences. This article focuses on both 
the clinical and legal aspects of wilderness therapy 
and pointedly notes this industry’s lack of regula-
tion. Part I reviews much of the wilderness therapy 
literature, program efficacy, and controversies. Part 
II looks at a number of domestic and international 
lawsuits. Part III examines the minimal extent to 
which there has been regulatory oversight. Part IV 
provides recommendations for ensuring that wilder-
ness therapy programs are facilitated in a way that 
maximizes safety and effectiveness, as well as offer-
ing a brief conclusion.

Part I. A Clinical Viewpoint: Strengths and 
Weaknesses of Wilderness Therapy 

There are many views as to exactly what wilder-
ness therapy is. The term “wilderness therapy” is 
often used interchangeably with adventure therapy, 

wilderness adventure therapy, wilderness experience 
programs, challenge courses, outdoor behavioral 
healthcare (OBH), and other outdoor programs 
that vary in their structure and focus.3 In the 
research literature, many authors distinguish 
wilderness therapy from other wilderness experi-
ence programs by describing wilderness therapy as 
a licensed program run by licensed professionals 
involving assessment, treatment planning, and ser-
vice delivery.4 Whether this distinction is consis-
tent in the “real world” is another matter. Many 
self-labeled “wilderness therapy” programs do not 
necessarily fulfill these criteria since not all states 
demand these credentials.5

According to one estimate, there are approxi-
mately 26 wilderness therapy programs in the 
United States, although an earlier survey found 65 
self-identified wilderness programs.6 One research-
er reported that more than 12,000 families engage 
in this form of treatment in the United States ev-
ery year, although again, this figure may fluctuate 
with the number of existing programs.7 As noted, 
though, whether all of these surveyed programs ac-
tually meet criteria for wilderness therapy remains 
unclear.8

Typical clients for wilderness therapy are ado-
lescents aged 14-17, although there are now pro-
grams for individuals over the age of 18 as well.9  
Historically, wilderness therapy has been associated 
with delinquent youth, but populations served by 
wilderness programs now include mild traumatic 
brain injury patients, victims of rape and incest, 
psychiatric inpatients, and developmentally dis-
abled clients.10  Wilderness therapy has also been 
suggested for adolescent sex offenders, adolescents 
suffering depression, and even as an intervention for 
the entire family.11

Wilderness therapy programs are typically headed 
by an executive director (or program director).  

Wilderness Therapy Settings: 
An Industry in Need of Legal and Regulatory Oversight

by Daniel Pollack, Khaya Eisenberg, and Katie M. Shipp
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Sub-administrators include a clinical director to 
supervise clinical staff providing psychotherapy, a 
medical supervisor (usually a nurse) to oversee the 
adolescents’ physical health, and administrative 
staff.  Direct care is provided by field staff and by 
clinical staff.12  According to one survey, the median 
number of total employees at wilderness therapy 
programs was approximately 30, while the median 
number of clients served annually was 95.13

The above-mentioned survey found that the 
highest proportion of wilderness therapy staff serve 
in a “field” capacity, and it is with these staff mem-
bers that participants spend most of their time.14  
Field staff may be responsible for leading group 
discussions, modeling positive behaviors, building 
healthy positive relationship with clients, reinforc-
ing therapeutic techniques, curriculum instruction, 
and more.15 Field staff is required to be aged 20 or 
older, to have a high school diploma, and to have 
“counseling” and “leadership” skills, although the 
requirements for learning and demonstrating these 
skills have not been extensively studied.16  The typi-
cal field staff to client ratio at programs is 1:4, but 
this varies by program.17  

The lowest proportion of hired staff at wilderness 
therapy programs was clinical personnel.18  These 
staff members typically hold graduate degrees in 
mental health-related fields and have direct con-
tact with the adolescent on a weekly or daily basis, 
depending on the program.19 Some organizations 
reported hiring clinicians seasonally for the summer, 
the busiest time, as opposed to year-round.20  

Wilderness therapy programs vary by duration 
(fixed length or open-ended), structure, and services 
offered.  Some programs are structured to offer only 
a brief assessment of the child over three to four 
weeks, while others provide a more comprehensive 
program with specific behavioral or emotional goals 
for the child.21  A small percentage of programs are 
described as “therapeutic schools with a wilderness 
component,” while others may or may not include 
a school component depending on the duration 
and goals of the program.22  While many programs 
claim to offer counseling and psychotherapy, the 
credentials of the counselors may vary.23  Wilderness 
therapy programs are also quite costly, with an aver-
age charge of $278 per day leading to revenues of 

$96 million annually.  Some programs accept third-
party payments; a significant proportion does not.24

A. Clinical Controversies

Wilderness therapy programs have recently 
come under a great deal of scrutiny.25  Of greatest 
concern are allegations of human rights violations, 
abuse, and neglect, sometimes leading to death, 
taking place in these frequently unregulated set-
tings.26  One report found multiple incidents of 
abuse, failure to recognize signs of dehydration and 
other physical ailments, untrained staff, lack of 
nourishment, and failure to scout land destinations 
in advance.27 Part II provides a legal analysis of cases 
that have been initiated due to these types of allega-
tions. It is important to note, however, that the sites 
where these abuses occurred were under-regulated 
private (often for-profit) facilities as opposed to 
more highly regulated, licensed wilderness therapy 
settings.28 

That said, less striking but still troubling is the 
range of ethical issues raised by this increasingly 
popular therapy modality.  Informed consent, 
always an issue with adolescents whose treatment is 
frequently initiated by their parents, is particularly 
relevant with regard to wilderness therapy settings.  
Youth often passively resist, or even actively refuse, 
this form of treatment.29  One newspaper article 
vividly describes parents hiring a forceful and in-
timidating transport service to coerce their unwill-
ing children to attend these programs.30

Researchers have also raised concerns about the 
feasibility of individualized treatment planning.  
Given the typically reluctant reaction on the part 
of the adolescent participant, the degree to which 
the treatment plan is informed by input from the 
client is questionable.  Additionally, as noted above, 
many wilderness programs tend to hire fewer clini-
cal staff than outdoor staff.  This begs the question 
of whether the participants’ mental health needs are 
truly being met.31 

Protecting confidentiality is quite complex in a 
wilderness therapy setting, more so than in a clini-
cian’s office.  For example, when the participant 
divulges a confidence while hiking or sharing a 
meal, do the same rules of confidentiality apply as 
they would in a therapist’s office?  In a wilderness 



The Michigan Child Welfare Law Journal

10


therapy setting, the boundaries between “therapy” 
and “non-therapy” moments are often unclear.  
While this can be viewed as an advantage in many 
respects, the diffuse nature of the interactions in 
wilderness therapy can lead to ethical ambiguity.32

Further, the wilderness therapy context gives 
rise to unique relationships which deviate markedly 
from the traditional therapeutic relationship which 
develops in a mental health professional’s office.33  
The environment is less neutral and impersonal, re-
sulting in the elimination of barriers and more fluid 
boundaries between client and therapist.  While 
some authors feel that less-strict boundaries can be 
beneficial in therapy,34 the potentially flexible nature 
of professional boundaries in wilderness therapy can 
create ethical concerns. Therapeutic boundaries are 
meant to distinguish between the personal and the 
professional and to protect clients from exploita-
tion.  When these boundaries are challenged, the 
consequences for the client can be undesirable.35  

Wilderness therapy can also be problematic as a 
care option that removes the child from the family.  
In general, treatment programs that focus exclu-
sively on the child arguably reinforce the idea that 
the problem and solution lie within the child as op-
posed to addressing broader, more systemic issues.36  
Moreover, removing a child from his daily environ-
ment may result in changes that prove short-lived 
once the child returns.37

In order for treatment gains to be maintained, 
aftercare planning is a vital component of any 
therapy program.  While studies suggest that the 
majority of wilderness therapy programs do claim 
to offer clients a clear aftercare plan, parents often 
report aftercare planning to be inadequate.38  

In general, parents often lack sufficient informa-
tion on wilderness therapy programs, relying on 
promotional material provided by the program that 
often does not cite evidence-based research support-
ing the program’s effectiveness.39  In several cases, 
parents who decided to send their child to a Wilder-
ness Therapy program have alleged misleading or 
blatantly false promotional materials that led them 
to choose the program. Professionals are advised 
to evaluate information about wilderness therapy 
programs carefully before making a referral.40  This 
is particularly important since existing wilderness 

therapy programs vary in program guidelines, staff 
competence, and therapeutic quality.41

B. Evidence of Wilderness Therapy’s Effectiveness

Some promising, albeit limited, research points 
to wilderness therapy’s effectiveness with a broad 
range of adolescents.42  One review of the literature 
found positive results reported in half of the studies 
examined, and neutral or mixed results for the other 
half, but no negative results.43  The researcher cited 
the most common cause of neutral or mixed results 
as failure to maintain gains over time.  Other factors 
included progress in some areas of functioning but 
not others, varying reports from different sources, 
positive change that failed to reach statistical signifi-
cance, and difficulty interpreting findings.44  

In attempting to understand the specific vari-
ables contributing to successful outcomes of wilder-
ness therapy, researchers cite the strong therapeutic 
alliance that develops in wilderness therapy, as well 
as the sense of group identity, as important process 
variables.45  Other relevant components identified 
in a review of the literature include spending time 
in the wilderness, success at outdoor challenges, and 
removal from the adolescent’s current home situ-
ation.46  Finally, much research demonstrates that 
family involvement is a critical factor in maintain-
ing gains brought about by wilderness therapy.47

At the same time, the findings on wilderness 
therapy are challenged by a variety of method-
ological and other issues.  Many studies use small 
sample sizes and do not collect longitudinal data 
on the longer-term effects of wilderness programs.48  
The wide range of programs and differing goals of 
wilderness therapy within these programs create 
definitional issues that make it difficult to draw 
general conclusions about the overall effectiveness 
of wilderness therapy.49  The fact that wilderness 
therapy is not a manualized, standardized treatment 
means that while it may be described, at best, as 
evidence-informed, it cannot be categorized as an 
evidence-based treatment (EBT).50

Furthermore, as noted earlier, many of the find-
ings on wilderness therapy are mixed and therefore 
inconclusive.  Some studies found statistically signifi-
cant reductions in emotional and behavioral symp-
toms both initially and over time, but also found 
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some deterioration in specific areas at later follow-
up.51  Several researchers conclude that only some 
wilderness therapy programs are effective, on some 
outcome measures, for some populations, and that the 
specific variables or processes that influence wilderness 
therapy’s effectiveness are not well understood.52

Finally, it is noteworthy that much of the re-
search on wilderness therapy has been conducted 
with programs that are members of the Outdoor 
Behavioral Healthcare Industry Council (OBHIC), 
which represent only a small fraction of the avail-
able wilderness therapy programs.53  Little is known 
about programs that are not OBHIC members, or 
even about programs that are OBHIC members but 
have not participated in research.54  Additionally, 
OBHIC appears to be reporting research conducted 
by just one principal investigator.55  The quality of 
this research notwithstanding, additional studies 
authored by other parties would provide a more bal-
anced view.56  Clearly, more work needs to be done 
to further develop the underlying ideology, clinical 
techniques, and standards of care in this field.

Part II. A Legal Viewpoint: The Shadowy Side 
of Wilderness Therapy

As mentioned earlier, due in part to lack of 
oversight and regulation some wilderness therapy 
programs have come under a great deal of scrutiny. 
Death and abuse of children in these programs 
have saturated news headlines in recent years. This 
part will provide an overview of these cases. The 
findings cited in this section are not meant to be a 
generalization of all wilderness programs but rather 
are intended to provide insight into what can and 
does happen when the industry is not overseen by 
appropriate state and federal entities. 

Wilderness therapy programs often require 
parents to pay anywhere from $30,000 to $80,000 
per year and to sign contracts releasing the program 
from accountability for the services they deliver.57 
One particular program mandates parents to sign a 
contract that “holds the program harmless for false 
advertising or for any medical complication caused 
by staff mistakes, for ‘bites, sores, infections, slow 
healing cuts’ and for all illegal or criminal acts com-
mitted against their child by staff members ‘outside 
the scope of their employment.’”58 

Programs are known to direct their marketing to 
families of youth with psychiatric diagnoses, claim-
ing to offer expertise in treating mental and behav-
ioral illnesses.59 However, psychiatrists are rarely 
involved in the treatment team’s decisions.60 This 
has led to reports of overmedication, dosing errors, 
and inappropriate medication of youth.61 Further, 
staff members may not receive any formal clinical 
training.62 These untrained staff members are often 
charged with sole responsibility for the safety and 
well being of the youth, for several weeks at a time, 
when they take the youth out into the wilderness 
and expose them to extreme elements. Reports 
have also indicated that youth residents are often 
involved in the discipline of their peers,63 an ex-
tremely controversial practice as the youth residents 
are dealing with issues of their own.64 Additionally, 
many programs forbid contact with parents, either 
initially the first few months or as a consequence 
when youth are deemed to not be following pro-
gram rules.65

 Several deaths have occurred in these facilities, 
and the stories inundate news headlines. Reasons 
for these deaths include “inappropriate use of physi-
cal restraints, improper protection against the ele-
ments, excessive physical demands, and suicide.”66 
Reports also include findings of severe emotional 
abuse, long periods of isolation, and neglect in pro-
viding for safety, cleanliness, nutrition and medical 
care of the youth.67 Even when these programs are 
forced to close, the owners may simply relocate and 
rename the program.68 As one report states, “new 
schools were continually created to take in students 
from schools that were abruptly shut down. But the 
directors and staff at the new schools were often ‘the 
same incompetent and untrained’ people who ran 
the schools that had been closed.”69 

In order to fully comprehend what can happen 
at wilderness therapy programs when there is a lack 
of essential oversight, it is necessary to look at the 
most controversial cases. Many lawsuits initiated by 
parents and students against wilderness camps are 
settled outside of court for undisclosed amounts of 
money. This makes it difficult to track the precise 
number of abuse incidents. The forthcoming sec-
tion provides an overview of the types of alleged 
abuses. In those cases that were settled or dismissed, 
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the allegations were never deemed proven by a trier 
of fact. However, some cases did conclude with a 
court determination of guilt. This part provides ex-
amples of cases initiated against programs operated 
in the United States and abroad. Additionally, it 
examines cases initiated by wilderness camps against 
those who have alleged unsound operating proce-
dures and abuse. 

A. Programs in the United States

In 1994, sixteen-year-old Aaron Bacon was 
enrolled in Northstar wilderness program for 
troubled youth by his parents.70 Northstar is owned 
and operated by Aspen Education Group. Bacon’s 
parents enrolled him in the program because their 
son had started “dabbling in drugs and slacking 
off in school.”71 Without warning, though with his 
parent’s consent, Bacon was transported from his 
home in Phoenix, Arizona, to Escalante, Utah.72 
The staff member who was primarily responsible 
for Bacon during his stay at Northstar was nineteen 
years old.73 

As the American Psychological Association 
reported, 

“Aaron’s bloodstained and tattered journal told 
the tale of a hellish struggle for survival in the 
wilderness as participants were denied food 
for 14 of the 20 days on the trail while be-
ing forced to hike eight to 10 miles a day.”74  

Bacon lost 23 pounds and died of acute perito-
nitis resulting from a perforated ulcer after spending 
almost a month in a northern Arizona high desert.75 
While hiking in the desert, Bacon often complained 
of feeling tired and in pain.76 The instructors did not 
get medical help because they believed Bacon was just 
“faking it.”77 Due to weakness, Bacon was unable to 
carry is pack several times and was forced to leave it 
behind.78 This resulted in his spending several nights 
without a sleeping bag, coat, and cooking supplies.79 
One night the temperature was as low as twenty-five 
degrees Fahrenheit.80

 Bacon was often denied food, sometimes for 
days at a time, either as a result of leaving his pack 
behind, because he could not start a fire, or as pun-
ishment.81 Some nights, Bacon’s only dinner was a 
mixture of powdered milk and brown sugar, given 

secretly to him by another student.82 While camp-
ing in the desert, Bacon lost control of his bowels, 
began vomiting, and complained of a stomachache, 
dizziness and seeing spots.83 The instructors blamed 
this on Bacon’s “bad attitude,”84 harassing and mim-
icking him.85 

Bacon repeatedly requested but was denied medi-
cal assistance.86 Eventually, a medical technician did 
come to the campsite to examine Bacon;87 however, 
the instructors did not report the severity of Bacon’s 
state to the technician, and the technician refused to 
take Bacon back with her that night,88 stating instead 
that she would come back again the next day to check 
on him.89 By the next morning, Bacon was unable to 
stand. When a different physician’s assistant finally 
arrived, he began advanced life support procedures, 
but it was too late.90 The physician’s assistant later 
reported that Bacon looked so gaunt that he did not 
recognize him as the boy he examined several weeks 
earlier.91  At the time, Utah did not have any laws or 
regulations covering wilderness programs for youth. 
Bacon’s nineteen-year-old counselor was convicted of 
abuse or neglect of a child.92 

On April 19th, 2005, Jennifer Havlan, on behalf 
of her minor son Jeremy Havlan, filed a complaint 
against World Wide Association of Specialty Pro-
grams, Majestic Ranch Academy, Inc., and Peart 
Ranch, LLC.93 World Wide Association of Specialty 
Programs (WWASP) describes itself as an “associa-
tion of residential programs which provide education 
and behavior modification for troubled teenagers.”94 
WWASP runs a network of domestic and interna-
tional schools and has come under much scrutiny 
over the last several years due to allegations of sexual 
abuse, severe physical abuse, and neglect.95 One article 
reported that within the last 16 years, 15 behavioral 
facilities operated by WWASP have been closed in the 
United States and abroad due to similar allegations.96 
Plaintiffs alleged in their complaint that WWASP 
provided training, guidance, programs, orders and 
directions to Majestic Ranch Academy, Inc. where 
Jeremy was a student.97 Majestic Ranch Academy, Inc. 
is an academy for troubled youth between the ages of 
7 and 13.98 

Havlan’s complaint alleged that a staff member 
of Majestic Ranch Academy, Coombs, repeatedly 
slammed Jeremy against a wall and table, threw 
him on the ground, and struck him with his hands, 
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causing serious bodily injury.99 Also, during his stay, 
Jeremy was repeatedly restrained, placed in handcuffs 
without consent or lawful justification, and subjected 
to several incidents of verbal and emotional abuse.100 
It was also alleged that Jeremy was subjected to physi-
cal, psychological and emotional abuse, neglect and 
humiliation.101 Prior to the civil claim, one of the 
defendants pled guilty to child abuse/neglect.102 Plain-
tiffs asserted claims for battery, intentional infliction 
of emotional distress, negligent infliction of emotional 
distress, false imprisonment, and negligence.103 This 
case was dismissed in June 2010,104 possibly by an out 
of court settlement. 

On August 25, 2006, William Chase Wood and 
his parents filed a lawsuit against WWASP.105 By 
the time this case reached the United States District 
Court of Utah, Central Division, it included 350 
plaintiffs and 60 defendants.106 The plaintiffs included 
children and their parents from all over the United 
States, including Florida, Texas, California, Louisiana, 
Minnesota, Kentucky, Maryland, and Michigan.107 
From about the mid-1990’s to mid-2000’s, student 
plaintiffs had been placed in at least one of the named 
schools.108 All of these schools except one fell under 
the umbrella organization WWASP.109 Some of the 
schools included Casa by the Sea, Dundee Ranch, 
High Impact, Tranquility Bay, Majestic Ranch Acad-
emy, Academy at Ivy Ridge, and Carolina Springs 
Academy.110 

The facts of the case alleged that:

“Parent plaintiffs entrusted their minor chil-
dren to the control and direction of defen-
dants because defendants promoted, advertised, 
and marketed Defendant residential boarding 
schools as a place where children with problems 
could get an education while receiving instruc-
tion and direction in behavior modification for 
emotional growth and personal development.111 

The plaintiffs’ complaint stated causes of action for 
child abuse, assault, battery, fraud, breach of contract, 
conspiracy, and false imprisonment.112 The alleged 
abuses included being locked in small boxes and 
cages, forced to assume distorted and painful physical 
positions for long periods of time, exposed to extreme 
temperatures for long periods of time, bound and 
tied by hands and/or feet, kicked, beaten, and thrown 

to the ground.113 They also included being forced to 
lie in urine and feces, clean toilets with toothbrushes 
and use them afterward, made to eat their own vomit, 
being subjected to sexual abuse, and being made to 
eat raw or rotten food.114 It was also alleged that the 
children were also subjected to a “buddy system” 
where older students were allowed to mentally, sexu-
ally, and physically abuse younger students.115 Due 
to lack of subject matter jurisdiction, this case was 
dismissed in 2011.116

On November 9, 2011, thirteen plaintiffs filed a 
complaint against Mount Bachelor Educational Cen-
ter, Inc. (“Mount Bachelor”).117 Mount Bachelor is a 
“therapeutic boarding school” for troubled teens that 
the State of Oregon Department of Human Services 
ordered closed.118 The plaintiffs alleged institutional-
ized physical and psychological child abuse.119 The 
camp counselors were allegedly untrained, high school 
educated counselors.120 Almost none of the counsel-
ors had undergone any formal training in psychol-
ogy, psychiatry, or child development.121 Despite this 
lack of training, counselors still attempted to provide 
psychological treatment and behavior modification to 
children residing at Mount Bachelor.122 

Plaintiffs claimed that they were denied basic 
medical care, forced through “Lifestep” group encoun-
ters which include no rest breaks, little or no sleep, 
very little food, and trauma-inducing activities such as 
forcing known victims of child sexual abuse to act out 
sexual activities with other residents and staff.123 Chil-
dren were sent out into the wilderness with little or no 
food or supplies for days, oftentimes alone.124 Allega-
tions also included exposure to extreme cold and heat, 
forcible and unnecessary physical restraint, denial of 
meals, forced marches, strip searches, and ingestion of 
spoiled and rotting food.125  Plaintiffs were also forced 
to beat objects until their hands bled, were denied pre-
scription medication,126 and were forced to physically 
attack and restrain other residents.127 Plaintiffs asserted 
fifty-eight claims for relief in their complaint.128 These 
included intentional infliction of emotional distress, 
battery, and breach of contract.129 This case is believed 
to be ongoing at the time of this writing.

B. International Programs

It has been reported that WWASP has operated 
several programs outside of the United States.130 



The Michigan Child Welfare Law Journal

14


These countries include Jamaica, Mexico, Samoa and 
the Czech Republic.131 The exact number of these 
programs and how many continue to operate remain 
unclear.132

Austen v. WWASP provides an example of alleged 
abuses that occurred at two programs, managed 
by WWASP in Mexico.133 On May 31, 2011, Carl 
Brown Austen filed a complaint against WWASP, Casa 
by the Sea, High Impact, and Teen Help LLC.134 Aus-
ten attended Casa by the Sea and High Impact; both 
schools were owned, operated, staffed and managed 
by WWASP.135 Casa by the Sea was organized under 
the laws of Mexico but conducted its business from 
the state of Utah.136 High Impact was located in Baja, 
Mexico, but also conducted its business from the state 
of Utah.137 Austen’s parents enrolled him at Casa by the 
Sea in Ensenada, Mexico when he was 12 years old.138 
His parents stated that due to racial bias at school, Aus-
ten had become discouraged and resentful.139 

Austen alleges that he was often thrown to the 
ground until his face was bloody and forced to take 
cold showers.140 When staff found out that Austen 
had planned to escape, they assigned him to High 
Impact.141 At High Impact, he was often hog-tied and 
left for hours, forced to walk barefoot, and denied 
food.142 The Mexican Federales closed down High 
Impact because of parents’ complaints.143 At this time, 
Austen was returned to Casa by the Sea and eventually 
returned home.144 

After returning home, his parents sent Austen back 
to Casa by the Sea because of his behavior prob-
lems.145 Upon his return, Austen attempted to hang 
himself. Casa by the Sea attempted to transfer him to 
Tranquility Bay but Austen’s mother decided to bring 
him home.146 Plaintiff describes his life after Casa by 
the Sea as a “life of indolence, drugs, and misery try-
ing to drown out the torture and abuse.”147 This case 
was dismissed on August 22, 2012 due to plaintiff’s 
failure to respond.148  

Academy at Dundee Ranch is another WWASP 
program operated abroad.149 Costa Rican authorities 
seized the American-owned academy after learning of 
physical and emotional abuse allegations.150 Approxi-
mately 200 children, aged 11-17, lived at the pro-
gram, which was housed in a former hotel.151 About 
30-50 children fled on foot to authorities. Costa Rican 
authorities reported physical and emotional abuse, 

isolation, and physical restraints.152 They also reported 
that the physical plant was inadequate, the program 
lacked adequate personnel, a majority of the American 
children had expired tourists visas, and the school was 
so crowded that children had to sleep on the floor.153 
Academy at Dundee Ranch charged parents more 
than $30,000 per year.154 One of the children who at-
tended the ranch reported that the staff did not speak 
English, they were not permitted to talk to anyone, and 
they were cramped in small spaces.155 When Academy 
at Dundee Ranch was closed, another program oper-
ated by WWASP moved into the same location.156 This 
program was known as Pillars of Hope.157 

Costa Rica was forced to close another program 
operated by WWASP in Costa Rica in March 2011.158 
This time the program was known as Teen Mentor 
and was closed because of alleged psychological and 
physical mistreatment of residents.159 An article in the 
New York Times reported that investigations of abuse 
allegations have also occurred at WWASP programs in 
Czech Republic and Samoa.160

C. Cases Initiated by Wilderness Programs

WWASP has initiated cases against parents, pro-
grams, and reporters. Those opposing WWASP allege 
that WWASP brought these suits intending to cause 
fear and intimidation through the high cost of litiga-
tion.161 These suits have been largely unsuccessful. 

WWASP filed a complaint against Parents United 
Resources Experts, Inc. (PURE) and its owner and 
manager, Sue Scheff, in 2004.162 WWASP claimed 
that Scheff engaged in a “continuous course of con-
duct to disparage the business reputation and goodwill 
of World Wide.”163 Plaintiffs claimed that PURE 
accused WWASP of “abuse, neglect, negligent homi-
cide and brainwashing for the sole purpose of causing 
financial damage to World Wide” and reported this 
information on the Internet and to parents interested 
in teen residential programs.164 Their causes of action 
included intentional interference with prospective 
economic advantage, defamation, civil conspiracy, and 
unfair business practices.165 

WWASP claimed that Scheff had enrolled her 
child in a WWASP program and reported that she was 
satisfied with the experience.166 In her counterclaim, 
Scheff acknowledged that her daughter was enrolled in 
a WWASP facility but alleged that WWASP provided 
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“inadequate medical care and treatment, inadequate 
education, unsanitary and unhealthy living condi-
tions, inadequate nutrition, and damaging therapy 
and counseling given to individuals without proper 
credentials, certification and/or training.”167 Scheff 
claimed that her daughter suffered neglect, abuse, 
and physical injury, emotional and mental distress.168 
Scheff also claimed that WWASP misrepresented the 
purposes and nature of the program.169 The District 
Court of Utah found neither party was entitled to 
affirmative relief170 and found no cause of action for 
either party.171 WWASP appealed but the Tenth Cir-
cuit affirmed the district court’s judgment.172 

WWASP also filed a complaint against Thomas G. 
Houlahan, a United Press International reporter, in 
2004.173 WWASP’s cause of actions included inten-
tional interference with prospective economic advan-
tage, injurious falsehood, and defamation.174 WWASP 
alleged that Houlahan contacted several parents of 
students enrolled at WWASP programs175 claiming 
to be a reporter with United Press International who 
had been investigating World Wide and its member 
schools for eight months.176 According to WWASP, 
the defendant falsely informed parents that their chil-
dren were being physically abused.177 WWASP also 
alleged that defendant published such statements.178 
The complaint was dismissed for lack of personal juris-
diction.179 WWASP appealed to the Tenth Circuit and 
the court affirmed the lower court’s judgment.180 

Part III. State Response (or lack thereof) to 
Wilderness Therapy Programs

As Kimball DeLaMare, chairman of the National 
Association of Therapeutic Schools and Programs, has 
stated, “there are significant disparities from state to 
state … overall they have not done much.”181 Only 
nine states have statutes and/or regulations that spe-
cifically address outdoor or wilderness youth camps: 
Alabama, Kentucky, Maine, Maryland, Montana, 
Nevada, Oregon, Texas and Utah.182 Colorado, Con-
necticut, New Jersey, and New York have statutes and/
or regulations that apply to youth camps but do not 
address outdoor or wilderness camps specifically.183 
Statutes and/or regulations vary widely from state to 
state in terms of what they cover.

Utah was one of the first states to enact a statute 
regarding outdoor youth programs. The Utah statute, 

entitled “Outdoor Youth Programs,” is one of the 
most comprehensive and detailed statutes available.184 
It is one of only two states that provide for consumer 
evaluations.185 The statute requires licensing and 
inspection of all programs.186 It also states that until 
charges of abuse, neglect, or licensing violations are 
resolved, no license shall be issued to any program 
with owners, silent owners, or any staff management 
personnel who were previously owners or employees 
of a program against which the charges were al-
leged.187 If the charges result in a conviction or civil or 
administrative findings verifying the allegations, the 
state will not grant a license to said program.188 These 
provisions prevent the relocation of camps guilty of 
severe mistreatment to youth. The statute also requires 
that all information provided to parents, community, 
and media be factual.189 

This statute specifically addresses many of the 
problems that arose and caused the death of Aaron 
Bacon during his attendance at a wilderness camp in 
Utah.190 The statute requires that at least six quarts of 
water be available per person, per day.191  If tempera-
tures are above 90 degrees staff shall must make sure 
the children consume a minimum of three quarts of 
water per day and electrolyte replacement must be 
available at all times. 192  The Utah statute also man-
dates that each program ensure each child’s consump-
tion of a minimum of 3000 calories per day.193 It 
specifically states that food shall not be withheld for 
any reason, including punishment.194 Food must be 
from a balance of the food groups and there shall be 
no program fasting for more than 24 hours per expe-
ditionary cycle.195 

The Utah statute requires that each child shall have 
the clothing and equipment necessary to protect the 
child from the environment.196 Mandated equipment 
includes sunscreen, insect repellant, backpack that 
shall at no time exceed 20 percent of a child’s body 
weight, personal hygiene items, sleeping bags rated 
for the current seasonal conditions, basic clothing and 
shelter and ground pads when the average nighttime 
temperature is 39 degrees or lower.197 This equipment 
shall never be denied or removed from the child. 
If the child is at anytime unable to carry his or her 
equipment, the group must cease hiking.198 Further, 
program employees must never deprive a child of their 
equipment as a punishment.199 

Under the Health Care section, each child must 
be assessed every 14 days by a qualified professional 
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and that there shall be no consequences for a child 
requesting to see the health care professional.200 All 
programs must have a policy and procedure for sui-
cidal ideation.201 Utah also requires that support staff 
be accessible within one hour of the field.202 Impor-
tantly, the Utah statute requires that all staff working 
with children be of a certain age (varies according to 
position), have appropriate experience, be educated in 
a relevant field, and receive training.203 The statute also 
requires that no youth under the age of 13 or above 
the age of 17 attend outdoor youth programs.204

According to the Utah statute, hiking must never 
exceed the physical capability of the weakest member 
of the group and is prohibited when the temperature 
is above 90 degrees or below 10 degrees.205 The staff 
must maintain a daily log that reports all accidents, 
injuries, medications, medical concerns, behavioral 
problems, and all unusual occurrences.206 The pro-
gram must provide the children with the opportunity 
to clean their bodies at least twice weekly.207 Also, 
programs are prohibited from restricting or censoring 
incoming mail from parents or guardians.208 

  Several states have followed in Utah’s foot-
steps and adopted similar statutes and/or regulations 
to address outdoor or wilderness programs. These 
states have statutes and/or regulations that broadly 
address youth camps without providing specifically for 
outdoor or wilderness programs. Some states have ad-
opted additional provisions beyond those adopted by 
Utah. For example, some states require criminal and 
sex offender background checks on all employees, spe-
cifically restrict the use of physical restraint, provide 
for individual service plans for each student, require 
a written policy and/or procedure for “time-outs” or 
seclusion of youth, and have a board of directors or an 
advisory committee.209 No state, however, provides for 
a central reporting system that would track incidents 
of child abuse, neglect, or death.

Part IV. Recommendations and Conclusion

In July 2013, the New York Times published an 
article titled “Students Recall Special Schools Run like 
Jails.”210 This article outlined the severe abuse that chil-
dren can face in camps that are not properly run and 
described the allegations students have made in recent 
lawsuits.211 It explained that there are no federal laws 
governing schools like those built on the World Wide 
model.212 The article also discusses how Congress has 
failed to pass a bill that would ban abuse and the with-

holding of food.213 This failure, the article explains, is 
because lawmakers are hesitant to impose new federal 
standards on matters often regulated by states.214 How-
ever, state regulators are also reluctant because “the 
programs exist in an ill-defined area of law.”215  As the 
New York Times article recognizes, without the neces-
sary oversight, wilderness therapy programs present a 
high risk of abuse. 

In order to ensure program effectiveness, it is 
necessary to ascertain that wilderness therapy is be-
ing applied in a clinically sound and safe manner. To 
this end, it is imperative that all wilderness therapy 
programs be licensed and regularly inspected to ensure 
compliance. As noted, the total number of wilderness 
programs for youth is currently unknown. As Fried-
man et al. explain, 

“The problem of identifying how many of such 
programs exist nationally is a reflection of the 
inconsistency between states in how they define 
such programs and whether they license them, 
as well as the absence of any federal efforts to 
address this issue and overall definitional confu-
sion within the children’s mental health field.”216

To address this problem, any state and federal 
statutes and regulations must provide a clear and 
consistent definition of what wilderness therapy is 
and what constitutes a wilderness therapy program. 
This requires policymakers, researchers and therapists 
to work together. All programs that come under the 
umbrella of the wilderness therapy program definition 
should be licensed and overseen by the state. Frequent 
and unannounced inspections are the best way to 
ensure compliance. 

It would also be ideal for all programs, their owners, 
and top management staff to be entered into a cen-
tral registry. This central registry would report any 
programs that have been shut down and those who 
are currently being investigated or facing charges. 
It would also include information on any past and 
present noncompliance. The central registry would 
assist in ensuring that all states are aware of programs 
and owners who have been investigated in other 
states. It would prevent the relocation of programs 
that have been shut down due to abuse and neglect 
of children. Additionally, all programs should be re-
quired to collect consumer evaluations, which should 
be made publicly available. A central registry of this 
information is the most effective way of ensuring 
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that important information regarding the safety of 
children be shared amongst the states. 

As with any therapy program, all staff working 
with youth must have adequate background experi-
ence and education. Staff should undergo criminal 
background and sex offender checks. Standards should 
be established for in-depth training of all staff. Interns 
and volunteers who do not comply with background 
checks, have appropriate education, or have not re-
ceived training should be prohibited from supervising 
youth alone. 

All programs should be required to maintain ap-
propriate child-staff ratios. Additionally, it is necessary 
for staff to maintain a daily log of significant events. 
When children are not on site, staff must maintain 
contact with the home base and seek medical assistance 
when necessary. States should require that appropriate 
and necessary medical assistance always be available for 
the youth within a reasonable amount of time. 

Prior to entering a wilderness therapy program, all 
youth should complete a health and physical examina-
tion by a licensed professional. The program should be 
required to provide the child and their family with a 
clear and accurate disclosure of the physical and men-
tal demands the child will likely experience while at-
tending the program. Also, each child in a wilderness 
therapy program should meet regularly with a licensed 
professional and have an individual service plan. Each 
child should be assessed routinely by a health and 
mental health professional. All programs should have 
a set of written policies and procedures.

No program should be allowed to deny food or 
water as punishment, and all programs should be 
restricted on the use of physical force. Also, programs 
should be limited in the amount of physical exer-
tion they can require of youth. It is essential that all 
programs be forced to meet hydration and nutritional 
requirements. No youth should go without food for a 
significant amount of time. States should also man-
date that wilderness programs ensure that all youth 
have adequate clothing and equipment. This includes 
and is not limited to sleeping bags, tents, jackets, and 
shoes. No child should be denied adequate clothing 
and equipment for the inability or unwillingness to 
carry them. 

On May 15, 2013, H.R. 1981: Stop Child Abuse in 
Residential Programs for Teens Act of 2013 was intro-
duced.217 The purpose of this bill is to “require certain 
standards and enforcement provisions to prevent child 

abuse and neglect in residential programs and for 
other purposes.”218 Wilderness or outdoor experience, 
expedition, and intervention programs are included 
within the coverage of this bill.219 If passed, this bill 
would require these programs to meet several mini-
mum standards. Child abuse, neglect, and disciplinary 
techniques or practices that involve the withholding 
of essential food, water, clothing, shelter, or medical 
care necessary to maintain health and safety would be 
prohibited.220 It would also require that each child be 
free from physical and mechanical restraints and seclu-
sion to the same extent and in the same manner as a 
non-medical, community-based facility for children 
and youth, as required under section 595 of the Public 
Health Service Act 42 U.S.C. 290jj.221 Each child 
would be required to have reasonable access to the 
telephone with as much privacy as possible.222 Also, all 
children must have access to appropriate state, local, 
and national child abuse hotlines.223 

H.R.: 1981 would also require each staff member, 
including volunteers, would be required to become 
familiar with what constitutes child abuse and neglect 
in their state and must be familiar with the mandated 
reporter laws.224 It would also mandate that all em-
ployees and volunteers know the signs and symptoms 
of heatstroke, dehydration, and hypothermia.225 Addi-
tionally, employees and volunteers would be required 
to submit to a criminal history, sex offender registry, 
and Federal Bureau of Investigation fingerprint check. 
Parents and guardians would be required to receive a 
full disclosure, in writing, of staff qualifications and 
their roles and responsibilities.226 All programs would 
be required to have policies and procedures for the 
provision of emergency medical care.227 The bill would 
also require the program to notify parents and guard-
ians within no more than 48 hours of any on-site 
investigation or report of child abuse and neglect, 
violation of health and safety standards, or a violation 
of state licensing standards.228 

Also, H.R. 1981 would require a website be made 
available to the public that includes the name and 
location of each program and the owner of the pro-
gram.229 The website would be mandated to include 
information on the program’s history of violations, 
current status with state licensing requirements, any 
deaths that occurred while a child was under the 
care of the program, and any penalties levied against 
such programs.230 The website would also contain 
information regarding the best practices for helping 
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adolescents with mental health disorders or behavioral 
challenges.231 If passed, this bill would be a substantial 
step in the right direction towards protecting children 
and assuring parents that the care they seek out for the 
child is delivered in a safe and clinically sound man-
ner. This bill adopts many of the recommendations 
listed above and would serve to better protect the 
welfare of children.

Children are among the most vulnerable popula-
tions. It is imperative that federal and state govern-
ments ensure that programs providing therapy to 
these children are adequately overseen and regulated. 
Research has suggested that wilderness therapy pro-
grams can be effective if implemented in a safe and 
clinically sound manner. However, without appropri-
ate oversight, abuse of children can and does occur. 
Therefore, it is necessary for policymakers to require 
these programs to adhere to certain regulations. 
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Alabama ✔ ✔ ✔ ✔ ✔ ✔

Colorado ✔

✔* 
(adequate 

shelters must be 
provided)

✔

Connecticut ✔* 
(licensing only)

Kentucky ✔

✔ * 
(specifically 

states that the 
license is non-

transferable to a 
new owner)

✔*  
(not required to 
be approved by 
the board but 
must have a 

written policy & 
procedure)

✔* 
(must provide 
appropriate 
clothing and 

footwear)

✔

Maine

✔* 
(includes a 

section on “trip 
camping”)

✔ ✔

Maryland ✔

✔* 
(licensing only; 

inspections 
required only by 
health and fire 
department)

✔* 
(must obtain a 
certificate of 

approval)

✔ 
✔ ✔

Montana ✔
✔* 

(licensing only)

✔* 
(cannot relocate 
or change name 
without seeking 
a new license)

✔* 
(must be in 
accordance 

with Montana 
state law)

✔ ✔ ✔

Nevada ✔ ✔ ✔ ✔

New Jersey ✔ ✔

New York ✔

✔* 
(past history of 
noncompliance 

will be 
considered 

when issuing 
permit)

✔

Oregon ✔
✔*  

(licensing only)
✔ ✔ ✔

Texas ✔ ✔ ✔

Utah ✔ ✔ ✔ ✔ ✔ ✔ ✔

Appendix A
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Alabama ✔ ✔ ✔ ✔ ✔ ✔

Colorado
✔* 

(age & training 
requirement)

✔ ✔ ✔ ✔

Connecticut ✔ ✔ ✔ ✔

Kentucky ✔ ✔ ✔ ✔

Maine ✔ ✔

Maryland

✔* 
(unless consistent 
with child’s service 

plan)

✔ ✔ ✔

✔* 
(unless the have 

completed background 
checks)

✔

Montana ✔ ✔ ✔ ✔ ✔ ✔
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✔* 
(may restrict child 
from sending mail 

during the first 
3 weeks of the 

program)

✔ ✔ ✔ ✔ ✔
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✔* 

(age & 
training only)

✔ ✔

New York ✔ ✔ ✔ ✔ ✔

Oregon ✔ ✔
✔*  

(unless they meet 
certain requirements)

✔ ✔

Texas ✔ ✔

✔*  
(no prohibition but 

requires completion of 
training & orientation 

program)

✔

Utah ✔ ✔ ✔ ✔ ✔ ✔ ✔
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Alabama ✔ ✔ ✔

Colorado ✔ ✔ ✔

Connecticut ✔

Kentucky ✔ ✔ ✔ ✔

Maine ✔

Maryland ✔ ✔ ✔ ✔ ✔

Montana ✔ ✔ ✔ ✔ ✔ ✔

✔* 
(annual youth 
satisfaction 

surveys)

Nevada ✔ ✔ ✔ ✔ ✔ ✔
✔*  

(encouraged but 
not required)

New Jersey ✔ ✔

New York ✔ ✔

Oregon ✔ ✔ ✔ ✔ ✔ ✔

Texas ✔ ✔

Utah ✔ ✔ ✔ ✔ ✔ ✔
✔*  

(encouraged but 
not required)

Written Policy and/
or Procedures for 

Seclusion or “Time 
Outs”

Advisory Committee 
and/or Board of 

Directors

Alabama ✔

Colorado ✔

Connecticut

Kentucky ✔ ✔

Maine

Maryland ✔ ✔

Montana ✔

Nevada

New Jersey ✔

New York

Oregon ✔

Texas ✔

Utah
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Alabama ✔ ✔ ✔

Colorado ✔ ✔ ✔

Connecticut ✔

Kentucky ✔ ✔ 

✔*  
(only permitted 
in emergency or 
crisis situations)

✔ ✔

Maine

✔* 
(only specifically 

requires Sex 
Offender check)

Maryland ✔ ✔ ✔ ✔ ✔

Montana ✔ ✔ ✔ ✔ ✔ ✔

Nevada ✔ ✔ ✔

New Jersey ✔ ✔ ✔

New York ✔

Oregon ✔ ✔ ✔ ✔ ✔

Texas ✔

Utah ✔ ✔ ✔ ✔

-This chart only evaluates the specific laws on outdoor youth programs or youth camps listed below and does not 
include other potentially applicable state laws and regulations.

- Alabama: Ala. Admin.Code r. 950-1-12-0.01-.34; Colorado: Colo. Rev. Stat. Ann. § 26-6-101.4 -113 (West); 12 
Colo. Code Regs. 2509.8:7.711-711.7; Connecticut: Conn. Gen. Stat. Ann. § 19a-420 -429 (West); Conn. Agencies 
Regs. § -19-13-B27a; Kentucky: Ky. Rev. Stat. Ann. § 199.640 (West); 922 Ky. Admin. Regs. 1:460; 922 Ky. Admin. 
Regs. 1:305; 922 Ky. Admin. Regs. 1:300 §3(1)-(5), §3(6)(a)-(c), §3(7), §4(1)-(2), (5), §5-§7; 922 Ky. Admin. Regs. 
1:390; Maine: Me. Rev. Stat. tit. 22, § 2492-2501; Code Me. R. 10-144, Ch. 208, § 1-9; Maryland: Md. Code Regs. 
14.31.06.01-.19; Montana: Mont.Admin.R. 37.98.102-37.98.1822;Nevada: Nev. Rev. Stat. Ann. § 432A.320-.560 
(West); New York: N.Y. Comp. Codes R. & Regs. tit. 10, § 7-2.2-.13; New Jersey: N.J. Admin. Code 8:25-1.1-15.2.; 
Oregon: Or. Admin. R. 413-215-0901 -1031; Texas: Tex. Health & Safety Code Ann. § 141.001-.020 (West); 25 Tex. 
Admin. Code § 265.12-.25; Utah: Utah Admin. Code r. R501-8.
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The Children’s Law Section, and its Legislation 
Subcommittee, is working hard on behalf of its 

members to address pending legislation and to initiate 
new legislation that will be of benefit to and assist in-
dividuals in the area of child welfare law and juvenile 
law. The Children’s Law Council has been actively 
engaged in the following issues on behalf of the Sec-
tion and its members:

1. Best Interest Factors: The Children’s Law Section 
has submitted to legislators a draft of best inter-
est factors legislation to be considered in child 
welfare proceedings. The factors are specific to 
juvenile proceedings and are intended to replace 
the child custody factors that some attorneys and 
jurists may currently rely upon to make decisions 
concerning a child’s best interest. 

2. Medical Marijuana: The Children’s Law Section has 
proposed legislation which is intended to provide 
clarity concerning a parent’s use of medical mari-
juana in cases referred for child welfare proceed-
ings.

3. Private Agency/Privatization: There are a number of 
concerns that have been raised regarding privatiza-
tion of agency services involving child protective 
proceedings and adoption. The Children’s Law 
Section is engaged in discussions with key legisla-
tors intended to address the issues raised by pri-
vate agency case work and practices. In October 
2013, the Senate Appropriations Sub-committee 
on the Department of Human Services held a 
meeting to discuss the merits of privatization in 
Kent County. Kent County is considered by many 
as an example of how private agencies have effec-
tively been introduced into a county and used by 
courts, attorneys and the public.

4. Juvenile Criminal Records SB 471 is now Public Act 
152 of 2013:

•	 SB 471-Prohibit dissemination of juvenile 
criminal history record information Public 

Act 152 prohibits the inclusion of any juvenile 
records via the iCHAT system.

Positions Taken by the Children’s Law Section 
5. Life Imprisonment-CLS is following HB 4806/HB 4808/

SB 318/SB 319: 
•	 HB 4808-Rep. O’Brien-eliminate manda-

tory life imprisonment for certain crimes to 
reflect U.S. Supreme Court decision in Miller 
v Alabama.

•	 HB 4806-Rep. Haveman-revise factors to 
consider where minor is accused of life of-
fense.

•	 SB 319-Rep. Jones-provides for procedures 
for determining whether a juvenile convicted 
of murder should be sentenced to imprison-
ment without parole eligibility. 

•	 SB 318-Rep. Jones-Amends Correction Code 
of 1953 to allow parole of certain juvenile of-
fenders under certain circumstances.

 
6. Expunction from Central Registry:

•	 HB 4893-Rep O’Brien-central registry 
records-require certain notice to recipients 
regarding expungement, limit maintenance of 
records to 10 years, and add certain individu-
als to the list of those who may receive the 
confidential record.

•	 CLS Position: Support

7. Responsible Father Registry-CLS oppose HB 4659/HB 
4661/HB4662:
•	  HB 4659-Rep Kosowski-Create a responsible 

father registry

•	  HB 4661-Rep Denby-Register with the 
responsible father registry in order to  
receive notice of certain proceedings

•	  HB 4662-Rep Kowall-Notice to putative 
father regarding certain hearings

Legislative Update

by William Kandler, Cusmano Kandler & Reed, Lobbyist for Children’s Law Section
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•	  CLS Position: Oppose HB 4659, HB 4661 

and HB 4662

8. Adoption Bills - Faith-Based Adoption Bills:
•	 HB 4927/HB 4928/HB 4991-allows for faith 

based adoption agencies to deny a placement 
based on religious objections 

•	 HB 4660-Rep Shirkey-Process by which puta-
tive fathers are identified or located in adop-
tions

•	 SB 0457-Rep. Warren-provides two unmarried 
persons can adopt a child

•	 HB 4647-Rep. O’Brien-modify supervisory 
period for infants less than 1 year of age placed 
for adoption. 

•	 HB 4646-Rep. Kurtz-provide for general 
revisions for adoption; temporary placement, 
consent and release. 

•	 CLS position: Oppose HB 4927/HB 4928/
HB 4991; Support HB 4646 and 4647.

9. Delinquency Procedure-CLS is following HB 4807: 
•	 HB 4807-Rep. Kowall-revises criteria for waiv-

ing jurisdiction over juveniles to adult court or 
disposition.

Children’s Law Section Bills Considered and 
Followed 

10. Foster Care Bill of Rights:

•	 HB 4649- Rep Cotter-create Foster Parents 
Bill of Rights

•	 HB 4650-Rep Glardon-Require Children’s 
Ombudsman to investigate violations of re-
source families bill of rights law

•	 HB 4385-Rep. Slavens-Creates Foster Care 
Parents Bill of Rights Act

•	 HB 4649-Create resource families bill of 
rights.

11. Truancy tied to Driver’s License: HB 4606-Rep 
Haines-If a juvenile is found truant after disposi-
tion an abstract of the court record is to be sent to 
the Secretary of State. The Secretary of State shall 
suspend the juvenile’s license for 6 months from 
the date of disposition, or if not licensed, not 

grant the juvenile a license for 6 months from the 
date of disposition.

12. Crimes Against Minors:
•	 HB 5012-Rep.Kowall-create presumption of 

coercion under certain circumstances (prosti-
tution).

•	 HB 5007-Rep Singh-prohibit the sale and use 
of electronic cigarettes to minors

•	 SB 537-Rep. Anderson-prohibit tattooing, 
branding or body piercing of minors under 
16 and requires that written consent forms be 
kept on file for 1 year.

13. Youthful Trainee:
•	 HB 4701-Rep. Kowall-revoke probation and 

youthful trainee status for violating the Ferious 
Metal and Non-Ferious Metal Regulation and 
Scrap Metal Offenders Registration Act. 

•	 HB 4294-Rep. Santana-allow assignment of 
youthful trainee status multiple times.

•	  HB 4206-Rep. Santana-modify eligibility for 
youthful trainee program

•	  SB 170-Rep. Johnson & Rep. Colbeck-mod-
ify eligibility for youthful trainee program up 
to 26th birthday.

14.  Children’s Ombudsman:
•	  HB 4050-Rep. Kurtz-Expand criteria to 

include children who have died as a

•	  result of abuse or neglect and allows Chil-
dren’s Ombudsman to investigate.

•	  HB 5039-Rep. Kurtz-Expand duties of Chil-
dren’s Ombudsman

15. Probate:
•	  SB 144-Sen. Anderson-Allows court to sched-

ule certain hearings before the minor turns 18 
years of age for developmentally disabled.

•	  SB 176-Sen. Hildenbrand-Allows court to 
schedule a hearing before the individual turns 
18 years of age for developmentally disabled.

•	  SB 177-Sen. Hildenbrand-Allows probate 
judges to schedule certain hearings  
prior to minor turning 18 years of age.
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16. Human Trafficking:

•	 HR 244-A resolution to memorialize the Con-
gress of the United States to amend the Com-
munications Decency Act of 1996 to allow the 
prosecution by state and  local governments 
of individuals who promote prostitution and 
child sex  trafficking through online advertise-
ments. 

•	 HB 5012-Create presumption of coercion un-
der certain circumstances for minors engaged 
in prostitution.

•	 HB 5158-Create commission on human traf-
ficking.

•	 SB 584-Eliminate statute of limitations for 
child sex trafficking or commercial sexual 
exploitation of children offenses.

•	 SB 585-Sen. Nofs-Minimum age of per-
son committing certain prostitution-related 
crimes; increase, and prohibit local units 
of government from enacting or enforcing 
ordinances that establish a lower minimum age 
except under certain circumstances.

•	 SB 586-Provide for jurisdiction of probate 
court over individuals less than 18 years of 
age who commit certain prostitution related 
crimes.

•	 SB 587-Provide for counseling program for 
children found to be victims of human traf-
ficking.

•	 SB 588-Provide for affirmative defense for vic-
tims of human trafficking in certain criminal 
prosecution.

•	 SB 589-Sen. Caswell-Expands grounds for 
termination of parental rights to  include 
certain victims of human trafficking.

•	 SB 590-allow victims of human trafficking to 
sue violators for damages.

•	 SB 591-Allow under certain circumstances set-
ting aside criminal conviction on grounds of 
being a victim of human trafficking.

•	 SB 592-Victims of human trafficking to re-
ceive medical and psychological care.

•	 SB 593-Sen. Warren-Allows consideration 
within foster care system for minors who may 
be victims of human trafficking.

•	 SB 596-Create human trafficking board.

•	 SB 597-implement training requirements for 
medical professionals regarding human traf-
ficking.

•	 SB 598-definition of racketeering include en-
ticing away a female under 18 years of age.

•	 SB 602-sex offender registration; definition 
of tier II offender; revise to include crime of 
soliciting prostitute.

17. Adoption: 
•	  HB 4589-Clarify adoption of children in 

foster care by foster parents

•	  HB 4060-Rep. Irwin-Provides for second par-
ent adoption.

•	  HB 4660-Revise process by which putative 
fathers are identified or located in adoptions.

•	  SB 457-Sen. Warren-provides for second par-
ent adoption. (Family Law Section Supports)

 
18. Health:

•	  SB 165-Sen. Marleau-requires hospital policy 
regarding life-sustaining or non-beneficial 
treatment to be disclosed in writing upon 
request and provide to parent or guardian if it 
applies to a minor or ward.

19. Department Human Services:
•	 HB 5038-Rep. Kurtz-staffing ratios for child 

welfare cases
 
20. Mandatory Reporters:

•	  HB 4199-Rep. McCann-Expands mandatory 
reporting requirements to include coaches and 
school volunteers.

 
21.  Abuse:

•	  HB 5026-Allow court jurisdiction over 
dependent juveniles in danger of substantial 
physical or psychological harm.

22. Education:
•	  HB 4388-Sen. Al Pscholka-Family Indepen-

dence Assistance Program group’s compliance 
with compulsory school attendance in order to 
receive assistance.
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•	 SB 74-Require cyberbullying to be defined 

and addressed in anti-bullying policy and 
require certain reporting.

•	 SB 304-Sen. Schuitmaker-require adoption 
and implementation of local truancy policies 
by schools and prosecutors.

•	 SB 305-Sen. Schuitmaker-Provides for family 
division of circuit court to notify Secretary of 
State of truancy disposition.

•	 SB 306-Sen. Schuitmaker-Establish certain 
school attendance requirements to maintain 
driver’s license.

 
23. Criminal:

•	 HB 4366-Eliminate reference to felony con-
viction on job applications  

•	 HB 4583-Provides for immediate termina-
tion of parental rights and visitation rights for 
parent or legal guardian upon sentencing for 
criminal sexual conduct or other sex crimes.

•	 HB 4719-Provides penalties for leaving chil-
dren without appropriate supervision.

•	 HB 4720-Description of crime involving leav-
ing child unattended

•	 HB 4807-Rep. Pscholka-revises criteria for 
waiving jurisdiction over juvenile to adult 
court or disposition.

•	  HB 4940-Crimes against minors; Criminal 
Sexual Conduct

•	  HB 5018-Eliminate requirement for Attor-
ney General review of a set-aside application. 
(Criminal Law Section opposes)

•	  HB 5019-Rep. Johnson-Eliminates require-
ment for Attorney General Review of a  
set-aside application. (Criminal Law Section 
Opposes)

•	  SB 135-Sen. Jones-revises age of consent for 
sexual contact between school employee and 
student.

•	  SB 318-Allow parole of certain juvenile of-
fenders under certain circumstances (Criminal 
Law Section supports)

•	  SB 319-Procedures for determining whether 
juvenile convicted of murder should be 
sentenced to imprisonment without parole 
eligibility. (Criminal Law Section supports and 
amends)

The Section welcomes your ideas and suggestions 
for ways to improve the practice of law. Please contact 
the Section Legislative Subcommittee if you would 
like to comment on legislation. We would also like 
to hear from you if there is a hot topic, court rule or 
legislative idea that you think may benefit juvenile 
practice.  
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INTRODUCTION

The Children’s Law Section of the State Bar of Michigan (“CLS”) is governed by the 

nineteen elected members of the Children’s Law Council.  The CLS is comprised of 

approximately 438 legal professionals practicing in the area of juvenile law. The Children’s Law 

Section gratefully accepts the invitation of this Court to file an amicus brief on a controversial 

procedure for the last twelve years in child protection cases. This is a practice called the one-

parent doctrine, a common-law doctrine created in 2002 by the Michigan Court of Appeals in

In re CR, 250 Mich App 185, 202-203, 205; 646 NW2d 506 (2001).  The court called the 

doctrine an “alternative process”, Id at 203, and  “variations on what would otherwise be a fairly 

uncomplicated procedural progression from petition, to adjudication, to disposition, to family 

reunification or termination if necessary.”  Id at 202.  Eleven years later, the one-parent doctrine 

is routinely used and sometimes abused.   

 Other states have considered one-parent doctrine issues.  Like Michigan, some states 

allow a court to take jurisdiction through one parent to secure authority to protect the child.

Something unique to the states of Michigan and Ohio are that children are allowed to be taken 

into custody, and placed into foster care, without an actual adjudication and finding of parental 

unfitness against both parents.  In Michigan, the doctrine articulated in In re CR eliminated the 

right to trial for the second parent. Id at 203.  Although In re CR did not address custody, in trial 

practice the doctrine has been extended to deprive a non-offending parent of custody.  Now 

Michigan practice is what the Ohio supreme court adopted: “When a juvenile court adjudicates a 

child to be abused, neglected or dependent, it has no duty to make a separate finding at the 

dispositional hearing that a non-custodial parent is unsuitable before awarding legal custody to a 

non-parent.” In re CR, 842 NE 2d 1188,1192 (Ohio 2006 ) (4-3 decision).  If Michigan discards 
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or limits the one-parent doctrine, “Ohio stands alone among the states in drawing no 

constitutional line at all... [by] granting no protection to the fit parent.” Angela Greene, The Crab 

Fisherman and His Children:  A Constitutional Compass for the Non-Offending Parent in Child 

Protection Cases”, 24 Alas L R 173, 181, 198 (2007).

 The case of Stanley v Illinois is the leading child welfare case that is in direct contrast to 

the holding in Michigan’s In re CR.  In Stanley v Illinois, 405 US 645 (1972), the Court focused 

on the constitutional rights of parents in proceedings between the state and the family. The case 

holds that the there must be a showing of parental unfitness before a court can take a child from a 

parent.  405 US at 649, 658 

 This Court has long recognized the competing interests at stake in a child protection case, 

which are reflected in the above state and federal precedents.  The agency and court need 

authority to act in its  parens patriae  authority to ensure swift decisions in the best interest of 

children, while still being mindful of parental constitutional rights. “The power of parental 

control, through recognized as a natural right and protected when properly exercised, is by no 

means an inalienable one.”  In re Gould, 174 Mich 663, 669-670; 140 NW 1013 (1913).

“Parental authority is subordinated to the supreme authority of the State”, id, when there is “a

powerful countervailing interest, protection .” DHS v Miller, 433 Mich 331, 346; 445 NW2d 

161 (1989).

 The Children’s Law Section decided it can best serve as a Friend of the Court by advising 

the Court on the existing state law on adjudication trials and placement of the child, the 

procedures affected by a law change.  If the Court rules in favor of the appellant, the CLS urges 

the court to use existing state law to formulate the general rules for non-offending parents and 

the specific remedies that it provides the appellant.
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ARGUMENT

  I.   THE COURT SHOULD DECLINE TO DECIDE 
   ISSUES NOT PRESENTED BY THESE FACTS 

The Children’s Law Section has concerns about the Court ruling on issues that are not 

properly before the court for decision. There are several topics related to the one-parent doctrine 

issues raised by the parties and amici, which are not suitable for appellate review in this case. 

Jurisdiction One concern is that the ruling could abolish the use of one parent’s 

adjudication to establish court jurisdiction.  This procedure is not challenged by the appellant. 

Acquiring state custody and jurisdiction through one parent—or no parent—is essential to 

provide emergency protective custody and other court actions to protect a child when no parent 

is available, willing, or identified, such as for orphans, foundlings, wandering toddlers, and crime 

scene bystanders.   

Trials and Verdicts   A requirement for adjudication of both parents could require 

double trials and create a risk of inconsistent verdicts. Whether the adjudication is by two trials, 

or one trial with separate verdicts, if only one parent wins the trial, this could provoke a dispute 

about the court’s jurisdictional authority to take legal custody of the child.. According to cases 

cited by the appellant and other amici, some states dismiss the child protection case if one fit 

parent is available, either based on the state’s statutory scheme or the Constitution.  In Michigan, 

the procedure for duplicate trials and split verdicts should be left to the Legislature, court rules, 

or future cases, because the issue is not present on these facts. Only one parent, appellant father 

Laird, wants a trial.   

Late Parents Frequently, one parent is not involved until later in the case; usually this 

is a father.  Whatever the cause of this late arrival, having to provide a tardy or absent parent full 
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rights for an adjudication trial and custody at this stage is problematic. It can delay permanency 

for the child and require the child to move to another home, conceivably to the home of a parent 

who is a stranger to the child.  There are statutes and court rules dealing with this situation that 

have not been briefed.  Fortunately, this problem is not presented by the facts of this case--Mr. 

Laird having been involved with his children and the court case from day one—which allows the 

Court to defer ruling on what the process is due for tardy parents. 

 Case Service Plans for Non-Offending Parent    Although briefed by the parties and 

other amici, the CLS declines to brief the issues about case service plans for non-offending 

parents.  The question of this exercise of the court’s dispositional authority to order a service 

plan for the non-offending parent, and the resulting impact on the termination decision, is 

complicated and controversial.  1  The issue is not ripe because the appellant’s parental rights 

have not been terminated at all, much less for non-compliance with a service plan. See Mich 

Chiropractic Council v Comm’sr Off of Fin & Ins Servs, 475 Mich 363 Mich 363, 378-382; 715 

NW2d 822 (2006) (ripeness focuses on the “timing of the action” and avoids decisions on 

“hypothetical injury” based on undeveloped facts). Also, there is a better case pending in this 

Court to decide the legality of this prevalent practice.  It is a parental termination case in which 

the service-plan termination issue had been preserved and decided by the Court of Appeals. In re 

Farris, Supreme Ct Docket No 147636, lv filed (8-26-13), unpublished per curiam opinion of the 

Court of Appeal, issued Aug 8, 2013 (Docket No 311967) (Shapiro, J, dissenting). The CLS 

urges the court to grant leave in that case rather than address the issue in this case. 

1  There are reasonable differences on the trial court’s authority based on possibly conflicting constitutional 
dictates and state law, including MCL 712A.6; MCL 712A.18 (1); MCL 712A.18f (4); MCR 3.973 (A), (F)(3); and 
DHS v Macomber, 436 Mich 386; 461 NW2d 671 (1990).   
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Adjudication Required for Termination    Another issue that is not raised in this case 

is this holding of In re CR: “the family court’s failure to hold an adjudication with respect to 

Richardson did not bar it from proceeding to terminate his parental rights.”  250 Mich App at 

203   Other state law is unclear on this issue, see MCR 3.977 (E)(2),  and it is not ripe for 

decision in the pre-termination context of this case. 

 II.    IF THE COURT DECIDES BOTH PARENTS 
   HAVE A RIGHT TO A FITNESS HEARING,  
   AN ADJUDCIATION TRIAL IS THE  
   PROCEDURAL REMEDY FOR RESPONDENTS 

A. An Adjudication Trial Is the Only Fitness Hearing  
    Before the State Takes Jurisdiction  

Stanley v Illinois held that “as a matter of due process of law, Stanley was entitled to a 

hearing on his fitness as a parent before his children were taken from him[.]”   405 US at 649.  

This holding was reiterated on page 658:  All parents “are constitutionally entitled to a hearing 

on their fitness before their children are removed from their custody.”   In Michigan, an 

adjudication trial is the only procedure that satisfies this due process requirement.  

 The adjudication trial is the proceeding for making fact-findings about the fitness of a 

respondent parent before a court takes jurisdiction over the child.  MCR 3.972 (A);  MCR 3.903 

(A)(27)  (“ ‘Trial’ means the fact-finding adjudication of an authorized petition to determine if 

the minor comes within the jurisdiction of the court.”);  DSS  v  Brock, 442 Mich 101, 108-109, 

111; 499 NW2d 21 (1993); In re Hatcher, 443 Mich 426, 433, 435; 505 NW2d 834 (1983);          

Fritts v Krugh, 354 Mich 97, 110; 92 NW2d 606 (1958) (“It is necessary first to determine the 

jurisdictional facts[.]). 

 The adjudication trial satisfies the Stanley fitness hearing requirement because it is a fact-

finding procedure focusing on whether the parent or the child’s home is currently fit.  A child 
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protection case is not just about obtaining court jurisdiction of a child.  A child protection trial 

determines parental fitness. The question being tried is whether a respondent committed an 

offense against a child, as defined by the jurisdiction statute, MCL 712A.2 (b).  MCR 3.903 

(C)(7), (10); In re Hatcher, 443 Mich 426, 435; 505 NW2d 834 (1993) (at the adjudicative phase 

“the court weighs the evidence to determine whether the child is neglected”); Harmsen v Fizzell, 

351 Mich 86, 92; 87 NW2d 161 (1957) (petition is based on parental failures that constitute child 

neglect).   The offense is charged in a petition,  which is “a complaint or other written 

allegation...that a parent...has harmed or failed to properly care for a child”  MCR 3.903 (A)(20).

The petition must contain “the essential facts that constitute an offense against the child under 

the Juvenile Code.”  MCR 3.961 (B)(3); see also MCL 712A.11 (3).  An adjudication “is a trial 

on the merits of the allegations in the petition”. In re AMB, 248 Mich App 144, 176; 640 NW2d 

262 (2001); MCR 3.903 (A)(27).  At the trial  “the verdict must be whether one or more of the 

statutory grounds alleged in the petition have been proven”  by a preponderance of the evidence.

MCR 3.972 (C)(1), (E)

   B. The Right to Jury Trial Applies 

 The law  is clear that a respondent can demand a jury trial, if the demand is timely.      

MCL 712A.17 (2); MCR 3.911 (A), (B); MCR 3.965 (B)(7).   Contrary to the assertions of

appellee DHS and amicus PAAM, trial by jury is a constitutional right in this civil case.

Mich Const, art I, § 14; art IV, § 44.  “For the jury, the issue of fact [is] neglect.....Inasmuch as a 

jury trial is specifically authorized by a statute, when a jury is employed its use is limited to the 

conventional jury function, that of fact finding.” In re Mathers, 371 Mich 516, 531, 532;

124 NW2d 878 (1963). 
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   C. Disposition Procedures Are Not a Substitute  
    For an Adjudication Trial 

 The argument that disposition procedures are an adequate substitute for an adjudication 

trial started in the decade prior to the ruling in In re CR. 2 The earliest known use of this defense 

to thwart an adjudication trial is in the Lemmer case from Clinton County, which is discussed in 

section I (D) below.  In the present case this argument has been advanced by the appellee DHS 

and two amici. 3   The reasoning is that the disposition phase also determines parental fitness, 

and so it is an acceptable due process alternative to an adjudication trial for the co-respondent.  

The procedures cited by its advocates include: notice and opportunity to be heard at all hearings; 

court appointed attorney; a case service plan for both parents; hearings on rehabilitation 

progress;  permanency decision based on a fitness finding; a termination proceeding requiring 

higher standards of proof and evidence admissibility for an unadjudicated parent; and the right to 

counsel at the termination hearing.   

 Offering disposition procedures in the Juvenile Code and court rules as an adequate 

substitute for an adjudication trial is erroneous for several reasons.

 First, there is no authority in state law supporting that argument. There is no statute or 

court rule creating any exception to the right to trial. The advocates of this position have “created 

this new standard out of thin air.” Hunter v Hunter, 484 Mich 247, 272; 771 NW2d 694 (2009).   

 Second,  the dispositional phase is not a substitute for the adjudicative phase because 

there is a “clear distinction” between them.  In re Jacobs, 433 Mich 24, 36, n 12; 444 NW2d 789 

(1989); accord DHS v Cox, 269 Mich App 533, 536-537; 711 NW2d 426 (2006) (“Child 

2 CR  hints at the disposition procedures-as-substitute  rationale.  See CR  at 205-206 (admissible evidence at 
termination),  208 (participation and counsel at hearings), 209 (notice of termination charges).   It has not been fully 
developed in a published case since then. 
3  Br AT 3-4,10 (appellant had multiple “meaningful” hearings); Br Juv App Clinic 12-16, 25; Br Pros Attys 
Assoc of Mich 13-14. 
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protective proceedings have long been divided into two distinct phases; the adjudicative and the 

dispositional phase.”).   In the adjudicative phase there is “a determination of whether statutory 

grounds exist for juvenile court jurisdiction.”  In the disposition phase there are hearings “to 

determine what action, if any, should be taken with respect to the child.” People v Gates,

434 Mich 146, 152; 452 NW2d 627 (1990); accord  MCR 3.972 (E); MCR 3.973 (A) 

 Third, eliminating the adjudication trial creates a risk of error about parental fitness.  The 

procedures of an adjudication trial, especially the burden of proof and admissible evidence, 

reduce that risk. Santosky v Kramer, 455 US 745, 75,  n 9  (1982) (“[T]he standard of proof is a 

crucial component of legal process, the primary function of which is to minimize the risk of 

erroneous decisions”); Stanley v Illinois, 405 US 645, 657 (1972) (“Procedure by presumption is 

always cheaper and easier than individualized determination” but it “needlessly risks running 

roughshod over the important interests of both parent and child”); DSS v Brock, 442 Mich 101, 

111; 499 NW2d 21 (1993) (“The procedures used in adjudicative hearings protect the parents 

from risk of erroneous deprivation of this [liberty] interest.”).  A mistake about parental unfitness 

has familial and safety implications for the child.  Santosky at 760-761; Stanley, 405 US at 652 

(“[T]he state registers no gain towards its declared goals when it separates children from the 

custody of fit parents.”); DHS v Brock, supra, at 113, n 19 (“An error in the fact-finding hearing 

that results in a failure to terminate a parent-child relationship which rightfully should be 

terminated may well detrimentally affect the child.”). Thus, the lack of adjudication findings for 

both parents can cause over-protection from innocent parents and under-protection from unsafe 

parents.  An adjudication verdict identifies parental problems, informs the services needed to fix 

them, and at the disposition phase becomes both substantive evidence of unfitness and a gauge 
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for making permanency decisions.  See In re JK, 468 Mich 202, 214; 661 NW2d 216 (2003); 

MCL 712A.19a (5). 4

 Fourth, the United States Supreme Court rejected a similar legal argument, which offered  

the statutory “package” of procedures to satisfy a due process deficit in the fact-finding phase of 

a child protection case. Santosky, supra at 757, n 9. 5

   D. This Court Should Decide the Precedential 
    Value of a 1995  Peremptory Order on the  
    Identical Issues  

 In 1995, seven years before CR was decided, this Court ruled on the question of whether 

a parent is entitled to an adjudication trial after the other parent pled to the petition. In re 

Lemmer, 449 Mich 894 (1995), prior appeal on other grounds, 191 Mich App 253; 477 NW2d 

503 (1991).  In Lemmer this Court denied the co-respondent father an adjudication trial after the 

mother pled.  The remand order required an advisory jury on the termination grounds, with 

legally admissible evidence and a preponderance standard.  For the trial court finding of a 

termination ground, the Court allowed the judge to use relevant and material evidence to satisfy 

the clear and convincing requirement.   

 These are the procedural facts of Lemmer from the Court of Appeals opinion and the 

Supreme Court file, which contains the appeal application pleadings and the party responses to a 

show-cause order on the proposed relief.   In 1990 both parents were respondents in the initial 

petition charging the father with sexual abuse and the mother with failure to protect from the 

abuse and alcohol problems.  Lemmer, supra at 254; Applic AT   The petition requested 

4  In the disposition phase the court monitors service compliance to determine progress on rectifying the 
fitness problems found at the adjudication.  MCL 712A.18f (1); ;MCL 712A.19 (7).  The law allows for termination 
of parental rights if the provided rehabilitation services have not fixed the parental problems noted at adjudication.  
MCL 712A.19b (3)(c)(i). 
5  In  New York  the “fact-finding hearing” is the first phase of a termination proceeding.  The value of 
reducing  factual errors is equally applicable to Michigan’s fact-finding hearing, the adjudication trial. 
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termination of parental rights of both parents.  Response AE 1   In 1991 the Court of Appeals 

decided a discovery issue on child interviews in an appeal by the father.  Lemmer, supra,191

Mich App 254.  During the appeal the state made a plea bargain with the mother, who pled to 

unknown charges in the petition against her in exchange for the state temporarily dropping the 

termination request against her.  Applic AT 10; Response AE 2   After the appeal, through trial 

and appeal litigation in 1993-1994, the father succeeded in securing a right to a jury adjudication 

trial.  Applic AT, Exs A, E   At the same time, experts were recommending reunification with the 

father, which the agency refused to implement. Response AE 7   In 1994 the Court of Appeals 

denied an appeal application by the Department of Social Services (DSS) seeking review of the 

lower court order granting the father a trial. In January 1995 the DSS filed an application for 

leave to appeal to this Court. On July 14, 1995, the Court issued a summary disposition order 

denying the father an adjudication trial with remand procedures for handling a pending petition 

to terminate the father’s rights.  Throughout the case, the father demanded a jury and argued the 

denial of a jury trial was unconstitutional based on a due process violation.

 This case has not been cited by any party or other amicus. This Court should decide 

whether this peremptory order is binding precedent. Arguably, it has no precedential value 

because it does not contain a concise statement of the applicable facts and reasons for the 

decision. See DeFrain v State Farm Mutual Automobile Ass’n, 481 Mich 359, 371; 817 NW2d 

504 (2012). 

   E. Some Courts Provide Adjudication of Both Respondents 

 Although not widespread, some Michigan courts are adjudicating both respondent 

parents.  In Washtenaw County, if the second parent demands a trial, he is given a trial or 

dismissed from the petition.  If one respondent pleads to the petition, a Saginaw County probate 
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court judge allows a trial for the co-respondent before an advisory jury.  The Kent County 

juvenile prosecutor representing DHS usually charges both parents, where the facts support it, 

and seeks to adjudicate both respondents by plea or trial.  In Livingston County the second 

parent is provided a bench trial by the judge or referee. 

III. STATE LAW PROVIDES THE STANDARDS FOR 
   CUSTODY FOR  A NON-OFFENDING PARENT 
   DURING A CHILD PROTECTION CASE

 As discussed in the Introduction on page 1,  the original one-parent doctrine did not apply 

to putting a child of a non-offending parent in foster care.  This is a practice that rapidly 

developed after the CR  decision. Remarkably, this loss of custody for an unadjudicated parent

has not been addressed in a published opinion from either appeal court.  The appellee agency and 

the other amici briefs do not challenge the merits of the idea that a fit parent should get custody 

(or “placement” as it is called in child welfare cases). If the Court follows its precedents, and 

uses state law standards, the general rule should be clear:  A non-offending parent cannot be 

deprived of custody, unless the child is unsafe.

   A. For Over a Hundred Years the Michigan 
    Supreme Court Will Not Deny Custody 
    To a Fit Parent in Any Type of Case 

 The Michigan Supreme Court would be one of the least likely courts to endorse state 

violations of custodial rights of parents in a child protection case.  For a hundred years this Court 

has been in the forefront of recognition and enforcement of the natural and constitutional right to 

parental custody as against third parties and the State, unless the child is endangered or 

abandoned. 6   No matter the type of case, the fit parent gets custody as against any non-parent.

6  Under older cases from this Court and the United States Supreme Court, the source of the law was often 
called “natural law”.  Modern cases cite the liberty right in the Due Process Clause of the Fourteenth Amendment as 
the source of the substantive right to family integrity, which is shared by parent and child.   
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 In a 1964 third-party custody case, In re Ernst, 373 Mich 337; 129 NW2d 430 (1964),  

the Court reviewed the then five decades of precedents that have recognized and enforced the 

custodial rights of fit parents. The oldest case cited was from 1913, In re Gould, 174 Mich 663; 

140 NW 1013 (1913).  The Ernst opinion evokes all the modern constitutional concepts 

mentioned in the party and amici briefs in this case: natural right of parental custody; prior 

judicial fitness determination; rebuttable presumption of parental fitness; parental custody and 

decisions are best for the child; and the parens patriae authority of the state.  The Court summed 

up the well-established law in Michigan as of that date:

 “ ‘[U]nless it clearly appears that the parent is for some reason unfit to have its 
possession, the rule is well established in our law that the parent is entitled to the 
possession of his child against all others.’” [Ernst at 363-364, quoting In re 
Goldinger, 207 Mich 99; 173 NW 370 (1919)] 

***

Although the Court has varied its language, from time to time, in describing the 
process by which it reaches its results, it has not deprived a natural parent of its 
child's custody except upon a finding of unfitness for the exercise of parental 
responsibility, of parental neglect, or of abandonment.  [Ernst at 363] 

***

Whether we conclude that this Court's concern for the natural parents' rights (and 
obligations) is based upon “natural law” concepts, statutory preferences, or upon 
sound common-law principles, the fact remains that in this State our precedential 
authority requires that we presume the child's best interests lie with his natural 
parents' exercise of custodial rights absent a showing of the natural parents' 
unfitness or their neglect or abandonment of the child whose custody they seek. 
[Ernst at 370] 

Before Ernst, the Court applied the above principles in several child protection cases. Eg, In re 

Mathers, 371 Mich 516; 124 NW2d 878 (1963); Fritts v Krugh, 354 Mich 97; 92 NW2d 606 

(1958).  After Ernst, the Court has reaffirmed these core parental rights principles, without 

exception, as grounds for returning children to their fit natural parents.  Eg, Hunter v Hunter,  
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484 Mich 247; 771 NW2d (2009); In re Clausen, 442 Mich 648; 502 NW2d 752 (1993); In re 

Weldon, 397 Mich 225; 244 NW2d 216 (1976).  

   B. Custodial Rights Include Physical Custody 
     and Custodial Management  

 The CLS cannot improve on the presentation of  the familial rights of parents and 

children  in the brief of amicus National Association of Counsel for Children, the preeminent 

organization for child attorneys and guardians ad litem.  The relevant core principle is that a 

parent has custodial rights to the child, which include the right to choose a substitute custodian. 

The rule applies regardless of the parent’s role in the family court case (respondent or non-

respondent), 7  legal status (custodial non-custodial), 8  criminal history (clean or convicted),9  or 

absence (free or incarcerated). 10

 In addition to the cases cited in III (A), other binding precedents hold that custody rights 

include custody management decisions. Although physical custody “is inherently central to the 

parent’s control over his of her child”, Hunter v Hunter, 484 Mich 247, 263; 771 NW2d 694 

(2009), the constitutional right also includes “management of their children”.  DSS v  Brock,

442 Mich 101, 111; 499 NW2d 21 (1993).  Constitutional law confers a rebuttable presumption 

7  “Child protective proceedings that divest a nonoffending parent of his or her child’s custody implicate that 
liberty interest, regardless of whether the petitioner has formally identified the parent as a respondent.”  In re 
Williams, 286 Mich App 253, 280; 799 NW2d 253 (2009) (Gleicher, J, concurring). 
8 DHS v Rood, 483 Mich 73, 121-122; 763 NW2d 597 (2009); DHS v Johnson (In re AP), 283 Mich App 
574; 770 NW2d 403 (2009) at 591 (“Thus, when a parent is fit and a child’s needs are met, there is no reason for the 
state to interfere in a child’s life.”) at  605-606 (“Because Reid had become a fit parent, the compelling 
circumstances justifying petitioner’s initial interference in the minor child’s life no longer existed and the state no 
longer had any interest or right to intervene in Reid and B.J.’s enjoyment of their parent-child relationship, which  
they both have a fundamental liberty interest.”).  
9 People v Tennyson, 487 Mich 730; 790 NW2d 354  (2010) at 742, n 7 (“Criminal punishment should be the 
only routine consequence of criminal conduct, not the termination of parental rights.”), at 756 (court rejected that “a 
criminal conviction, by itself, constitutes a basis for neglect”); DHS  v Mason, 486 Mich 142; 782 NW2d 747 (2010) 
( “criminal history alone does not justify termination”);  Rood, supra at 118.
10 DHS v Mason, supra; DHS v Hansen, 486 Mich 1037; 783 NW2d 124 (2010).  Parents can be absent for a 
variety of  more palatable reasons—illness, employment, education, military duty. See In re Weldon, 397 Mich 225, 
296; 244 NW2d 827 (1976) (Levin, J, concurring). 
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of fitness of parental decisions, In re Ernst, 373 Mich 337, 363; 129 NW2d 430 (1964),  which 

cannot be overruled “simply because a state judge believes a ‘better’ decision could be made.”  

Troxel v Granville, 530 US 57, 72-73 (2000).   For a placement decision in a child protection 

case, this translates to a rule that a non-offending  parent can select the caregiver when the state 

takes custody of his child, provided the child is not endangered.

   C.   An Incarcerated Non-Offending Parent Has 
    the Right to Choose a Fit Caregiver  

 As of the dismissal of the charges against him against him on April 12, 2012 ( 46a, 50a), 

the appellant father was not a respondent. He was a non-offending parent.  He was not charged 

with any offense against his children. He never had a fitness hearing. There were no judicial 

fitness findings against him. He was not denied placement based on unfitness. 11   He was denied 

placement based on the court of appeals decision in CR. 88a-90a   Therefore, the trial court 

should have granted his motion for immediate placement filed on August 22, 2012 (75a).  But 

now the facts have changed so the analysis and remedy must also change. 

 When appeal was granted in this case on January 18, 2013, the remedy for a violation of 

the father’s right to custody would be an order returning the children to him, unless the children 

would be endangered.  Then this appeal would be about deciding the legal standard and 

procedure the trial court should use on remand to make the safety decision.   

 During this appeal, material facts have changed that make it imprudent for the court to 

rule on the alleged due process violation, as applied to deprivation of physical custody rights.

11  The appellee DHS’s assertion  that the court made fitness findings against the father at a motion hearing on 
September 5, 2012, and then denied him placement, is wrong. BR AT 4   The hearing was oral argument only and 
the court took the motion for placement under advisement. 69b   There is no evidence that the court ever read the 
psychological report on the father by Dr. Lowder that the appellee filed in this Court. 39b  The record shows the 
court read a caseworker’s written summary quoting only the last paragraph in the doctor’s report, which the judge 
said  “particularly troubled” him. 67b  There is no evidence that Dr. Lowder’s report was filed in the trial court—it 
lacks a clerk stamp or exhibit sticker and is not on the clerk’s register of actions filed by appellee. 2b-4b  If Dr. 
Lowder’s report was not filed in the trial court, it is inappropriate for the appellee to have included it in its 
Appendix.  It is also notable that some findings in the body of the report contradict the doctor’s negative conclusion.  
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On May 10, 2013, the father was convicted in federal court of felony drug dealing. 98b 12

Contrary to what the appellee DHS implies, this does not end the involvement of the father in the 

trial court or this appeal.  This Court will not “endorse the all too common decisions of the DHS 

and the circuit courts by ignoring the mandates of statutes and court rules when a parent is in 

prison.” DHS v Mason, 486  Mich 142, 167; 782  NW2d 747 (2010).  However, the CLS agrees 

with the appellee DHS that the issue of denied physical custody is moot due to the father’s 

incarceration. Br AT 8   This narrows the justiciable and material issue in this appeal to custody 

management:  does due process require the family court to give a non-offending incarcerated 

parent his chosen caregiver?   

 This is the state law on that issue. As a general rule, an incarcerated parent can select a 

person to care for his children.  See page 13 and notes 7-10.  If he chooses a fit caregiver, he is 

not committing child neglect.  MCL 712A.2 (b)(1)(B); Mason, supra, at 160.  “Michigan 

traditionally permits a parent to achieve proper care and custody through placement with a 

relative.”  Id at 161, n 11.  If the prisoner parent chooses the relative placement option preferred 

by state law, MCL 722.954a (5), this choice can insulate him from an order terminating his 

parental rights. Mason at 169.  The placement standard for assessing the chosen relative is 

provided in a foster care law: “a child’s relative or relatives who are willing to care for the child, 

are fit to do so, and would meet the child’s developmental, emotional, and physical needs.”  

MCL 722.954a (5).  

 If the Court decides the father has a custody management right that was violated, the 

Court should order review of the order affirming DHS placement of the children with the aunt, if 

12  Normally, a party cannot add evidence to an appeal record that is not in the trial court record, especially 
about events after the appeal was filed. There is an exception for mootness evidence. Although the appellee did not 
use the proper procedure—a motion to dismiss or motion to amend the record—to get that evidence into the appeal 
record , the Court should excuse that lapse and decide the issue. This satisfies the Court’s justiciability limits, 
expedites  the ruling in a custody case, and clarifies the material issue for court decision.   
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requested by the father on remand. 36a-37a   Perhaps he has changed his mind and wants the 

aunt to care for the children while he is imprisoned or longer. The review should be with a 

remand order to make a decision on the father’s custody choice based on current facts.  In 

general, the rule should be that the non-offending appellant gets his choice of caregiver, absent a 

valid safety problem. With those uncertainties and a stale record, it is best for the trial court to 

make the decision on whether to validate the father’s current caregiver choice.  

 The CLS acknowledges provisions of the same statute, section 4a of the Foster Care and 

Adoption Act, which vests the placement decision in the agency. MCL 722.954a (1), (4).   The 

validity of this statute as applied to an objecting non-offending parent has not been briefed by the 

parties.  Most importantly, the appellee has not raised it, which constitutes a waiver of any 

argument that this father’s right to choose the caregiver is non-existent or limited by state law. 

The interplay of this statute with constitutional requirements should be deferred to a future case 

where the issue is preserved and briefed. 
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REMEDIES  

 The Children’s Law Section encourages the Court to rule consistent with this shared core 

value in the child welfare community: To secure the well-being of families, achieved through 

appropriate legal means, while putting child safety first. Each parent in a child protective 

proceeding is entitled to due process of law. Every respondent has a right to an adjudication trial 

to determine if the state can prove by a preponderance of the evidence that the parent has 

committed an offense against a child.  In a child protective proceeding, one parent’s position 

should not be legally determinative of the second parent’s position.  Parents are entitled to equal 

protection of the law.  Children are ultimately entitled to safety and protection from harm.   

 The CLS envisions that future legislative and court rule changes will need to be made in 

order to address the issues raised by changing the one-parent doctrine. For now, the Court will 

have to use existing state law, with the overlay of constitutional compliance, to set the path for 

recovery from the one-parent doctrine going forward, while acknowledging that some issues will 

be left for future cases, the Legislature, or this Court in its rule-making authority.  It is in these 

details of process that the CLS urges the Court to decide in a manner that promotes the section’s 

interests in clarity, consistency, justice, and child well-being.

Dated: October 30, 2013   _________________________________ 
      Elizabeth Warner (P59379) 
      Attorney for Amicus Children’s Law Section 
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STATEMENT OF FACTS 

The following is a brief summary of facts derived from the Court of Appeals 

opinion. The Department of Human Services (DHS) removed the four children from their 

mother’s custody in February 2008. In October 2008, the four children were placed 

together in the home of their current foster parents. Appellee, the paternal grandmother of 

three of the children, has resided in Florida since 2005. Although she had contact and 

visitation with the children following their placement in foster care, they were not placed 

in Appellee’s home. Nonetheless, Appellee has maintained a “very close and loving” 

relationship with the children. In re COH, unpublished opinion per curiam of the Court of 

Appeals, issued June 25, 2013 (Docket Nos. 309161 and 312691), p 3. The trial court 

terminated the parental rights of the children’s fathers. In July 2010, DHS petitioned the 

trial court to terminate the parental rights of the children’s mother, and Appellee 

petitioned the trial court to be appointed juvenile guardian of the children under MCL 

712A.19c. The trial court terminated the mother’s parental rights and denied Appellee’s 

petition for juvenile guardianship. In denying Appellee’s juvenile guardianship petition, 

the trial court relied on the “best interest” factors in MCL 722.23 of the Child Custody 

Act and compared Appellee with the children’s current foster parents, who had filed a 

petition to adopt the children. The children were then committed to the Michigan 

Children’s Institute (MCI). 

 The Court of Appeals reversed the trial court’s order denying Appellee’s petition 

for juvenile guardianship and remanded the case for entry of an order appointing 

Appellee the children’s juvenile guardian. DHS appealed to this court, which granted 

leave to appeal on October 2, 2013. 



The Michigan Child Welfare Law Journal

58



6

INTRODUCTION

The Children’s Law Section of the State Bar of Michigan (CLS) is governed by 

the 19 elected members of the Children’s Law Section Council.  The CLS is comprised of 

approximately 438 legal professionals practicing in the area of juvenile law. The CLS 

gratefully accepts the invitation of this Court to file an amicus brief on the law governing 

the preference for placing children with relatives in child protective proceedings, juvenile 

guardianship following termination of parental rights, and applying the “best interests of 

the child” standard to permanency decisions. 

Relatives of children removed from their homes for abuse or neglect undoubtedly 

play a crucial role in child protective proceedings. In September 2013, 13,402 Michigan 

children resided in foster care. Of these children, 4,521 resided with relatives. By 

comparison, 6,511 resided with unrelated foster parents. Michigan Department of Human 

Services Fact Sheet, September 2013, DHS Office of Communications. Placing a child 

with a relative ameliorates the negative effects of removal, preserves the child’s and 

relative’s sense of family identity, and may provide a permanent placement within the 

existing family structure. 

Federal law encourages states to “consider giving preference to an adult relative 

over a non-related caregiver when determining a placement for a child . . . .” 42 USC 

671(a)(19). In Michigan, MCL 722.954a(5) sets forth a preference for placing a child in 

foster care with an appropriate relative following the child’s removal from his or her 

home. However, when MCL 722.954a(5) is read in the context of related laws, it 

becomes clear that the preference for placing a child with a relative extends only to 90 
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days following a child’s removal from parental custody. After this 90-day period, a 

child’s needs for stability, continuity, and permanence must be considered along with the 

child’s and relative’s interests in familial integrity when making placement and 

permanency decisions. Children’s needs are reflected in the “best interests of the child” 

standard, and a trial court must make difficult factual findings and legal determinations 

when deciding whether a proposed permanent caregiver, such as a juvenile guardian, will 

meet a child’s needs. When an appellate court reviews those findings, it should apply a 

deferential “clear error” standard of review. 

When considering a child’s interests in stability, continuity, and permanence, several 

of the “best interests of the child” factors contained in the Child Custody Act are relevant. 

The factors contained in MCL 722.23 may be applied to a court’s determination of 

whether a juvenile guardianship under MCL 712A.19c is in a child’s best interests. These 

“best interest” factors and substantially similar factors contained in statutes governing 

guardianship and adoption are relevant when making child-placement and permanency 

decisions in a variety of contexts, including the decision to grant or deny a juvenile 

guardianship under MCL 712A.19c. Where the children’s unrelated foster parents have 

demonstrated their intent to adopt the children (as in this case), a court will necessarily 

compare the parties’ abilities to meet the children’s needs. Because several of the “best 

interest” factors in statute and case law permit a court to compare the relative abilities of 

competing parties to meet a child’s needs, such a comparison is appropriate in cases 

under MCL 712A.19c. 
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ARGUMENT

I. THERE IS NO PREFERENCE FOR RELATIVES UNDER MCL 
712A.19C(2) WHEN A CIRCUIT COURT DECIDES WHETHER 
TO CREATE A JUVENILE GUARDIANSHIP AFTER PARENTAL 
RIGHTS HAVE BEEN TERMINATED.

MCL 712A.19c(2) does not explicitly state that there is a preference for placing a 

child with a relative when establishing a juvenile guardianship following termination of 

all parental rights. The statute only directs the court to determine whether a juvenile 

guardianship is in a child’s best interests. A juvenile guardian appointed under MCL 

712A.19c may be a relative, unrelated licensed foster parent, or unrelated person with 

whom the court has placed the child (“fictive kin”). Guardianship assistance payments 

are available to any of these persons. MCL 722.872(f) and (h); MCL 722.874(1)(a). 

In its opinion, the Court of Appeals relied primarily on MCL 722.954a(5) in 

concluding that  “[t]here is a strong preference that children who have been removed 

from their parent’s care be placed with relatives.” COH, supra, p 2. MCL 722.954a(5) 

states in relevant part: 

“Before determining placement of a child in its care, a supervising agency shall 
give special consideration and preference to a child’s relative or relatives who are 
willing to care for the child, are fit to do so, and would meet the child’s 
developmental, emotional, and physical needs.”1

A “supervising agency” may be “the department if a child is placed in the department's 

care for foster care, or a child placing agency in whose care a child is placed for foster 

care.” MCL 722.952(l). 

1 This provision was added by 2010 PA 265, effective December 14, 2010. Thus, the statute became 
effective after Appellee’s petition for juvenile guardianship was filed but before the entry of the trial 
court’s order denying the petition on May 3, 2011. 
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The Court of Appeals cited DHS foster care policy FOM 722-3, p 3, which 

requires supervising agency workers to identify relatives throughout a case as potential 

placements and permanency providers for a child, and FOM 722-3, p 6, which states that 

“placement with siblings and relatives is usually in the child’s best interest.” Although 

not cited by the Court of Appeals, DHS foster care policy also sets forth the general rule 

that the fewer placement changes a child experiences, the better. “Any placement should 

be chosen with a view toward preparing the child for the long-range plan.” DHS Policy 

FOM 722-3, p 3. 

Although MCL 722.954a(5) establishes a preference for relatives when a child is 

initially placed in foster care, that preference does not extend throughout the life of a 

child’s foster care case. This is apparent upon reading all of the provisions of MCL 

722.954a together, along with other applicable law. These laws support the conclusion 

that there is no “relative preference” that extends beyond the first 90 days following a 

child’s initial removal from home. When considering the correct interpretation of a 

statute, the statute must be read as a whole. Moreover, the statute must be read in 

conjunction with other relevant statutes to ensure that legislative intent is correctly 

ascertained. In re MKK, 286 Mich App 546, 556; 781 NW2d 132 (2009). 

MCL 722.954a(2) states: 

“(2) Upon removal, as part of a child’s initial case service plan as required by 
rules promulgated under 1973 PA 116, MCL 722.111 to 722.128, and by section 
18f of chapter XIIA of the probate code of 1939, 1939 PA 288, MCL 712A.18f, 
the supervising agency shall, within 30 days, identify, locate, notify, and consult 
with relatives to determine placement with a fit and appropriate relative who 
would meet the child’s developmental, emotional, and physical needs.”2

2 DHS policy requires children’s protective services (at the time of removal) and supervising agency foster 
care workers to take specified actions to identify, locate, notify, and consult with a child’s relatives. See 
DHS Policy PSM 715-2, pp 8-11 and FOM 722-6, pp 5-7 for the required procedures. 
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The supervising agency is tasked with identifying relatives who would be appropriate 

placements for the child within the first 30 days after the child’s removal from parental 

custody. Administrative rules governing child placement agencies promulgated under 

MCL 722.111 et seq. require a supervising agency to create an initial service plan within 

30 days of a child’s removal from his or her home. Mich Admin Code, R 

400.12418(1)(a). Among other things, the initial service plan documents the agency’s 

consideration of possible relative placements. 

MCL 722.954a(2) also cites MCL 712A.18f, which addresses case service plans. 

MCL 712A.18f(2) requires a supervising agency to prepare a case service plan and 

submit it to the court and parties before the court enters an order of disposition. The case 

service plan must “provide for placing the child in the most family-like setting available 

and in as close proximity to the child’s parents’ home as is consistent with the child’s 

best interests and special needs” and specify “[t]he type of home or institution in which 

the child is to be placed and the reasons for the selected placement.” MCL 

712A.18f(3)(a). Although the agency’s proposed case service plan documents the 

agency’s proposed placement of the child, the court’s order of disposition actually 

specifies and formalizes the child’s placement. MCL 712A.18(1). Typically, the court 

continues a child’s placement in foster care under MCL 712A.18(1)(b) (relative foster 

care) or MCL 712A.18(1)(c) (licensed unrelated foster care) and incorporates all or part 

of the case service plan in its order of disposition. MCL 712A.18f(4). 

Regarding the time requirements for preparation of the case service plan under 

MCL 712A.18f, applicable court rules require an order of disposition to be entered no 

later than 91 days after a child’s removal from home, absent delays related to 
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adjudication. See MCR 3.972(A) (“trial must commence as soon as possible, but not later 

than 63 days after the child is removed from the home unless the trial is postponed . . .”) 

and MCR 3.973(C) (“When the child is in placement, the interval [between trial and 

disposition] may not be more than 28 days, except for good cause”). As explained below, 

this 91-day period for entry of a dispositional order corresponds to a 90-day deadline in 

MCL 722.954a(4). 

MCL 722.954a(4) requires a supervising agency to make a written placement 

decision within 90 days of the child’s removal from his or her home and provide that 

written decision to all relatives who expressed an interest in placement and the involved 

attorneys. 

“(4) Not more than 90 days after the child’s removal from his or her home, the 
supervising agency shall do all of the following: 

“(a) Make a placement decision and document in writing the reason for the 
decision.
“(b) Provide written notice of the decision and the reasons for the 
placement decision to the child’s attorney, guardian, guardian ad litem, 
mother, and father; the attorneys for the child’s mother and father; each 
relative who expresses an interest in caring for the child; the child if the 
child is old enough to be able to express an opinion regarding placement; 
and the prosecutor.”3

A relative denied placement of the child may ask the child’s lawyer-guardian ad 

litem (LGAL) to review the agency’s placement decision. If the LGAL determines that 

the denial was not in the child’s best interest, the LGAL may petition the court for review 

of the agency’s decision. MCL 722.954a(6) states: 

“(6) A person who receives a written decision described in subsection (4) may 
request in writing, within 5 days, documentation of the reasons for the decision, 
and if the person does not agree with the placement decision, he or she may 
request that the child’s attorney review the decision to determine if the decision is 

3 DHS policy FOM 722-3, pp 18-19 requires the supervising agency to document its placement decision in 
Form DHS-31 and provide it to the persons listed in the statute.  
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in the child’s best interest. If the child’s attorney determines the decision is not in 
the child’s best interest, within 14 days after the date of the written decision the 
attorney shall petition the court that placed the child out of the child’s home for a 
review hearing. The court shall commence the review hearing not more than 7 
days after the date of the attorney’s petition and shall hold the hearing on the 
record.” 

See also MCR 3.966(B), which mirrors the requirements in MCL 722.954a(6). 

In some circumstances, a non-relative foster parent may appeal a foster child’s 

removal from the foster parent’s home to the Foster Care Review Board. MCL 

712A.13b(1). However, a non-relative foster parent may not appeal a child’s replacement 

if “[t]he change in placement is less than 90 days after the child’s initial removal from his 

or her home, and the new placement is with a relative.” MCL 712A.13b(1)(b)(iii).

Following the 90-day period, a child may only be replaced if there are allegations of 

maltreatment against the child’s foster parent or if the replacement is determined to be in 

the child’s best interests. MCL 712A.13b(1)(b)(iv), (4), and (6). 

The provisions cited above contain a series of related pre-disposition procedures 

intended to identify appropriate relative placements for children and finalize decisions 

regarding those placements within 90 days after a child’s removal from parental custody. 

A child’s placement is formalized in the court’s order of disposition, entered 

approximately 91 days following the child’s removal from home. Following the 90-day 

mark, there are no applicable statutory provisions referencing or protecting the preference 

for placement with a relative; the statutory provisions that apply during the dispositional 

phase speak to children who were placed with relatives following removal. MCL 

712A.19(4) (required dispositional review hearings for children in relative placements 

intended to be permanent), MCL 712A.19(11) (relative with whom a child is placed may 

14

Although we conclude that the “relative preference” contained in MCL 722.954a 

does not apply to juvenile guardianships under MCL 712A.19c, we do not wish to 

undermine the importance to children in the child welfare system or their relatives of the 

procedures contained in MCL 722.954a. The failure to fully comply with this statute and 

related laws and policies may result in the failure to achieve permanency for children 

with willing, fit, and loving relatives. 

II. ALTHOUGH NO PREFERENCE FOR RELATIVES EXISTS 
UNDER MCL 712A.19C(2), THE TRIAL COURT 
APPROPRIATELY CONSIDERED JUVENILE GUARDIANSHIP 
WITH THE PATERNAL GRANDMOTHER.

As argued above, the preference for placement of a child with an appropriate 

relative does not extend beyond the first 90 days following the child’s removal from 

parental custody. Because the children’s paternal grandmother was not entitled to 

preferential consideration, the trial court was not required to give juvenile guardianship 

with the paternal grandmother priority over alternative forms of permanency. The 

children’s current foster parents have petitioned to adopt the children, and the trial court 

could consider how each proposed permanency goal would best meet the children’s 

needs.4

Following termination of parental rights, a fit and willing relative may be 

considered as a permanent placement for the child. DHS adoption policy5 requires a 

child’s supervising agency to consider relatives who “have an established relationship 

with the child and/or provide a familiar environment for the child” for permanent 

4 This issue is discussed in V., below. 
5 DHS policy sets forth similar considerations for juvenile guardianships. See, for example, DHS Policy 
GDM 600, pp 5-6. 
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submit information to the court for consideration at a dispositional review hearing), MCL 

712A.19a(6)(a) (a child’s placement with a relative militates against termination of 

parental rights), and MCL 712A.19a(12) (relative with whom a child is placed may 

submit information to the court for consideration at a permanency planning hearing). 

Moreover, the FCRB and court must review any replacement of a child during the 

dispositional phase using a “best interest” standard (unless there are allegations of 

maltreatment against the foster parent). As explained below, the “best interest” standard 

requires consideration of a child’s attachment to his or her current caregiver and the 

child’s need for stability. 

MCL 712A.19c governs court review hearings following termination of parental 

rights. These hearings are conducted following initial disposition hearings. Thus, the 

“relative preference” contained in MCL 722.954a does not apply to a juvenile 

guardianship under MCL 712A.19c(2). 

The Court of Appeals recently held, in an unpublished opinion, that the statutory 

preference for relative placement in MCL 722.954a(5) did not apply to a court’s review 

of the MCI superintendent’s denial of consent to adopt. In re AEG, unpublished opinion 

per curiam of the Court of Appeals, issued November 7, 2013 (Docket No. 316599), pp 

4-5. The Court concluded that the “plain and unambiguous language of MCL 722.954a 

indicates that the Legislature intended the statute to provide procedural requirements 

where a child is removed pursuant to a child protective proceeding; there is no indication 

that the statute was intended to apply to MCI’s adoption decisions after termination.” 

AEG, supra, p 5. Similarly, there is no indication that the Michigan Legislature intended 

MCL 722.954a to post-termination juvenile guardianship decisions. 
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Although we conclude that the “relative preference” contained in MCL 722.954a 

does not apply to juvenile guardianships under MCL 712A.19c, we do not wish to 

undermine the importance to children in the child welfare system or their relatives of the 

procedures contained in MCL 722.954a. The failure to fully comply with this statute and 

related laws and policies may result in the failure to achieve permanency for children 

with willing, fit, and loving relatives. 

II. ALTHOUGH NO PREFERENCE FOR RELATIVES EXISTS 
UNDER MCL 712A.19C(2), THE TRIAL COURT 
APPROPRIATELY CONSIDERED JUVENILE GUARDIANSHIP 
WITH THE PATERNAL GRANDMOTHER.

As argued above, the preference for placement of a child with an appropriate 

relative does not extend beyond the first 90 days following the child’s removal from 

parental custody. Because the children’s paternal grandmother was not entitled to 

preferential consideration, the trial court was not required to give juvenile guardianship 

with the paternal grandmother priority over alternative forms of permanency. The 

children’s current foster parents have petitioned to adopt the children, and the trial court 

could consider how each proposed permanency goal would best meet the children’s 

needs.4

Following termination of parental rights, a fit and willing relative may be 

considered as a permanent placement for the child. DHS adoption policy5 requires a 

child’s supervising agency to consider relatives who “have an established relationship 

with the child and/or provide a familiar environment for the child” for permanent 

4 This issue is discussed in V., below. 
5 DHS policy sets forth similar considerations for juvenile guardianships. See, for example, DHS Policy 
GDM 600, pp 5-6. 
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placement. DHS Policy ADM 610, p 1. The children’s paternal grandmother had an 

established relationship with the children. 

If the child was not placed with the relative following the child’s removal from 

home, a replacement of the child into the relative’s home must be in the “best interests of 

the child.” MCL 712A.13b(1)(iv), (4), and (6). The “best interest” standard also applies to 

juvenile guardianship following termination of parental rights. MCL 712A.19c(2). 

III. APPELLATE COURTS SHOULD APPLY THE DEFERENTIAL 
“CLEAR ERROR” STANDARD OF REVIEW TO A CIRCUIT 
COURT’S DETERMINATION OF THE CHILDREN’S BEST 
INTERESTS PURSUANT TO MCL 712A.19C(2).

Deciding whether juvenile guardianship is in a child’s best interests, like all post-

termination of parental rights permanency decisions, requires difficult factual and legal 

determinations concerning the child’s history, current condition, and relationships with 

family members and foster parents. A child’s supervising agency gathers detailed 

information about the child and presents it to the court, and the court may take testimony 

on the issues. Because a trial court’s “best interest” determination under MCL 

712A.19c(2) involves careful and individualized fact-finding, appellate courts should 

apply the deferential “clear error” standard. In this case, the Court of Appeals reviewed 

the trial court’s denial of the petition for juvenile guardianship using a de novo standard

of review, the standard applicable to interpretation of statutes and court rules. 

Generally, an appellate court reviews for clear error a trial court’s factual findings 

in proceedings involving the rights of children. In re Moiles, ___ Mich App ___ ; ___ 

NW2d ___ (2013). “A court’s factual findings underlying the application of legal issues 

are reviewed for clear error.” In re Morris, 491 Mich 81, 97; 815 NW2d 62 (2012). 



The Michigan Child Welfare Law Journal

68



16

“A finding is clearly erroneous if, although there is evidence to support it, [the 

reviewing court is] left with the definite and firm conviction that a mistake has been 

made.” In re HRC, 286 Mich App 444, 459; 781 NW2d 105 (2009). The reviewing court 

cannot substitute its judgment for that of the trial court. In re Hall, 483 Mich 1031; 765 

NW2d 613 (2009). 

Requiring a “clear error” standard of review of decisions under MCL 712A.19c(2) 

would be consistent with case law precedents. In an unpublished opinion, the Court of 

Appeals applied a “clear error” standard to the decision to grant a juvenile guardianship 

in lieu of termination of parental rights. In re Jones, unpublished opinion per curiam of 

the Court of Appeals, issued December 21, 2010 (Docket No. 298759), p 2. The Court of 

Appeals has also held that a trial court’s findings of fact regarding the “best interest” 

factors in the Michigan Adoption Code are reviewed for clear error. In re BKD, 246 Mich 

App 212, 215; 631 NW2d 353 (2001). 

IV. A CIRCUIT COURT MAY APPLY THE “BEST INTEREST” 
FACTORS IN MCL 722.23 OF THE CHILD CUSTODY ACT 
WHEN DECIDING WHETHER TO GRANT A PETITION FOR 
JUVENILE GUARDIANSHIP.

Case law permits, but does not require, a court to apply the “best interest” factors 

in MCL 722.23 when determining whether termination of parental rights is in the best 

interests of a child. In re Sherman, 231 Mich App 92, 102; 585 NW2d 326 (1998). In 

contrast with child-custody cases, courts in child protective proceedings are not required 

to make findings on each factor contained in MCL 722.23 when deciding whether 

termination of parental rights is in a child’s best interest. “However, . . . it is entirely 
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appropriate for a probate court to consider many of the concerns underlying those best 

interest factors in deciding whether to terminate parental rights.” Sherman, supra.

Although the determination of a child’s best interests in the context of a 

termination of parental rights may involve different considerations than those involved in 

a juvenile guardianship, a court’s reliance on the “concerns underlying” the “best 

interest” factors in the Child Custody Act is equally unproblematic when deciding 

whether to grant a petition for juvenile guardianship. This is because the “best interest” 

factors in the Child Custody Act set forth considerations applicable to custody decisions 

in a variety of contexts. The Sherman court quoted In re Barlow, 404 Mich 216, 236; 273 

NW2d 35 (1978) in this regard: “The Legislature has . . . set forth a number of areas of 

concern in [the Child Custody Act] which it deemed should be evaluated in a large 

category of inquiries into a child’s welfare.” 

This is borne out by examining the various statutory definitions of the “best 

interests of the child.” The Michigan Legislature has established nearly uniform “best 

interest” criteria to apply when determining a child’s custody, guardianship, or adoption. 

MCL 722.23 (custody), MCL 700.5101(a) (guardianship), and MCL 710.22(g) 

(adoption). This strongly suggests that, regardless of the context in which a decision 

regarding a child’s custody or placement is to be made, the factors contained in these 

statutes are relevant to the decision. The “best interest” factors in these statutes generally 

reflect children’s needs. 

The “concerns underlying” some of the “best interest” factors contained in the 

Child Custody Act are very relevant to a decision to grant or deny a petition for juvenile 

guardianship. When making decisions regarding replacement and juvenile guardianship 
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following termination of parental rights, a supervising agency and MCI superintendent or 

the court may be required to weigh a child’s needs for continuity of care, maintaining 

established relationships with caregivers, and family integrity. Those considerations are 

contained in MCL 722.23(a) and (d), which require a court to consider: 

“(a) The love, affection, and other emotional ties existing between the parties 
involved and the child.

* * * 
“(d) The length of time the child has lived in a stable, satisfactory environment, 
and the desirability of maintaining continuity.” 

It should also be noted that the “best interest” factors contained in MCL 700.5101 

of the Estates and Protected Individuals Code (EPIC) may also be very relevant to a 

court’s decision regarding juvenile guardianship. Although “[a] juvenile guardianship is 

distinct from a guardianship authorized under the Estates and Protected Individuals 

Code,” MCR 3.903(A)(13), the two are quite similar. A juvenile guardian appointed 

pursuant to MCL 712A.19c has the powers and duties that minor guardians have under 

EPIC. MCL 712A.19c(7) and MCL 700.5215. MCL 700.5101(a)(i) and (iv) contain the 

same language as do MCL 722.23(a) and (d). See also MCL 710.22(g)(i) and (iv) (the 

same factors must be applied in a case under the Michigan Adoption Code). 

Similarly, case law allows a court in a child protective proceeding to consider a 

child’s emotional ties and need for permanence, stability, and finality when determining 

whether termination of parental rights is in the child’s best interests. In re BZ, 264 Mich 

App 286, 301; 690 NW2d 505 (2004) and In re McIntyre, 192 Mich App 47, 52-53; 480 

NW2d 293 (1992). 

 Thus, it is appropriate for a court to apply the “best interest” factors contained in 

the Child Custody Act—or the substantially similar factors contained in EPIC and the 
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Michigan Adoption Code—to its decision to grant or deny a juvenile guardianship under 

MCL 712A.19c. 

V. A CIRCUIT COURT MAY PROPERLY COMPARE CHILDREN’S 
FOSTER PARENTS WITH A PROPOSED JUVENILE GUARDIAN 
WHEN DECIDING WHETHER A JUVENILE GUARDIANSHIP IS 
IN THE BEST INTERESTS OF THE CHILDREN.

In concluding that the trial court erred in comparing the children’s paternal 

grandmother with the children’s foster parents, the Court of Appeals stated: 

“Notably, the present case does not present a dispute between parties who have a 
legal or substantive right to the custody of the minor children. Because a juvenile 
guardianship is intended to be a permanent and self-sustaining relationship, MCL 
722.875b, it is similar to adoption. When a person seeks adoption of a child, a 
trial court generally does not compare the prospective adoptive parent with 
alternate placements for the child. See MCL 710.22(g) (listing the best interest 
factors under the Adoption Code, MCL 710.21 et seq. . . . Here, where appellant 
is the grandmother of the children and where appellant has an established and 
continuing relationship with the minor children, the trial court should have 
considered whether appellant was an appropriate juvenile guardian for the 
children without regard to the foster care parents.” COH, supra, pp 3-4. 

It is true that neither the children’s paternal grandmother nor their foster parents 

had a right to custody of the children, that juvenile guardianship is similar to adoption, 

and that when one party seeks to adopt a child, the court does not compare the 

prospective adoptive parent to alternate caregivers. However, in this case, the paternal 

grandmother petitioned to obtain a juvenile guardianship, and the foster parents have 

filed a petition to adopt the children. The children and their paternal grandmother have an 

established relationship, but the children have resided with the foster parents since 

October 2008. The supervising agency and the court were required to consider how each 



The Michigan Child Welfare Law Journal

72



20

of the proposed caregivers and each of the possible permanency goals could best meet the 

children’s needs. 

It should be noted that adoption is the preferred permanency goal for children 

after the possibility of reunification with a parent has been foreclosed by termination of 

parental rights, and a supervising agency is required to “rule out” adoption as a 

permanency goal before recommending juvenile guardianship. MCL 722.875a(a) and 

DHS Policy GDM 600, pp 1-2.6

It is improper to consider the advantages of a child’s foster home when deciding 

whether a statutory basis for termination of parental rights exists. In re Foster, 285 Mich 

App 630, 635; 776 NW2d 415 (2009). However, after a statutory basis for termination of 

parental rights has been established, a court may consider the advantages of a child’s 

foster home when deciding whether termination of parental rights is in a child’s best 

interests. Foster, supra. This is because following establishment of a statutory basis for 

termination of parental rights, a parent’s constitutionally protected interest in the parent-

child relationship no longer exists. In re Trejo, 462 Mich 341, 355-56; 612 NW2d 407 

(2000). A court is then free to compare the relative abilities of the parent and current 

foster caregiver to meet the needs of the child. Because neither a petitioner for juvenile 

guardianship under MCL 712A.19c(2) nor a child’s foster parents have a right or 

protected interest in their relationship with the child, they are in the same position as a 

parent following establishment of a statutory basis for termination of parental rights. A 

court considering a child’s best interests under MCL 712A.19c(2) should likewise be able 

to compare the abilities of two proposed permanency providers to meet the child’s needs. 

6 The children’s paternal grandmother also applied to adopt the children, but the MCI superintendent 
denied her request for consent to adopt. The trial court upheld the MCI superintendent’s decision following 
a “section 45 hearing” in 2012. 
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As argued above, the trial court appropriately considered the “best interest” 

factors in the Child Custody Act when determining whether to appoint a juvenile 

guardian. The “best interest” factors in the Child Custody Act (and the substantially 

similar factors in EPIC and the Michigan Adoption Code) permit comparison of the 

relative abilities of competing parties to meet some of those needs. Under MCL 

722.23(b) and (c), for example, a court may evaluate “the capacity and disposition of the 

parties involved” to give the child “love, affection, and guidance” and provide the child 

with “food, clothing, [and] medical care.” MCL 710.22(g)(ii) and (iii) contain 

substantially similar language, applicable to adoptions. 

Finally, although a child’s supervising or adoption agency may consider relatives 

who “have an established relationship with the child and/or provide a familiar 

environment for the child” for permanent placement, DHS Policy ADM 610, p 1, an 

agency must weigh the child’s existing relationships with relatives along with the child’s 

psychological attachment to his or her current caregivers and other factors: 

“If a child resides with licensed foster parent(s), the psychological attachment of a 
child to the foster parents must always be considered before replacing the child to 
a different adoptive home. The child’s age, developmental stage and frequency 
and number of replacements must all be considered in relationship to the length of 
time the child has resided in the foster home.” DHS Policy ADM 610, p 2. 

 It is an “undisputed fact that the emotional ties between foster parent and foster 

child are in many cases quite close, and undoubtedly in some as close as those existing in 

biological families.” Smith v Org of Foster Families for Equality & Reform, 431 US 816, 

844 n52; 97 S Ct 2094; 53 L Ed 2d (1977). When deciding whether juvenile guardianship 

with a relative or adoption by foster parents is in children’s best interests, a trial court 

should consider the children’s emotional attachment to their foster parents and assign it 
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appropriate weight in light of the children’s history and current conditions. In this case, 

the trial court concluded that the children had found “stability and comfort” with their 

foster parents during the five years that they have been placed in the foster parents’ home. 
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REMEDY

The CLS urges this Court to review the Muskegon Circuit Court Family Division’s 

decision under MCL 712A.19c(2) using a “clear error” standard of review. If this Court 

concludes that the trial court’s decision was not clearly erroneous, CLS urges this Court 

to reverse the Court of Appeals’ decision and reinstate the children’s commitment to the 

MCI. The CLS also requests that this Court hold that the “relative preference” contained 

in MCL 722.954a(5) does not apply to petitions for juvenile guardianship under MCL 

712A.19c(2), that a court may rely upon the “best interest” factors in the Child Custody 

Act (or the substantially similar factors contained in EPIC and the Michigan Adoption 

Code ) when deciding whether juvenile guardianship is in a child’s best interests under 

MCL 712A.19c(2), and that a court may compare a petitioner for juvenile guardianship 

and a child’s current foster parents when determining the child’s best interests under 

MCL 712A.19c(2). 

Dated: _______________________  _________________________________ 
      Tobin L. Miller (P56601) 

Attorney for Amicus  
Children’s Law Section 



The Michigan Child Welfare Law Journal

76



ARTICLE I
NAME AND PURPOSES

SECTION 1. This Section shall be known as the Children’s Law Section of the State Bar of Michigan and 
shall concern itself with all aspects of law, legislation and policy concerning children. 

ARTICLE II
MEMBERSHIP

SECTION 1. Each member of the Section shall pay annual dues.  The Section reserves the right to change 
the amount of dues by a 2/3 majority vote of the council at the annual meeting or at the first council meeting 
after the annual meeting in such case that there is no quorum at the annual meeting.  Prior notification 
of an annual due change is not required. However, the change in dues will not take effect until the year 
succeeding the vote.  Any member of the State Bar of Michigan upon request to the Executive Director 
and upon payment of dues for the current fiscal year (October 1 - September 30) shall be enrolled as a 
member of the Section. Thereafter the annual Section dues shall be paid in advance each year with annual 
bar dues. Members so enrolled and whose dues are so paid shall constitute the membership of the Section. 
Any member of the Section whose annual dues shall be more than six (6) months past due shall thereupon 
automatically cease to be a member of the Section.

SECTION 2. Newly admitted members of the State Bar of Michigan, upon written request, shall become 
members of the Section for the balance of the fiscal year in which application is made, without payment of 
dues to the Section, if such written request is made to the State Bar during the first year of membership in the 
State Bar of Michigan. 

SECTION 3. Law student members of the State Bar of Michigan may become non-voting members of the 
Section upon application to the section without the payment of dues. 

ARTICLE III
OFFICERS, COUNCIL MEMBERS, AND LIAISONS

SECTION 1. The officers of this Section shall be a Chair, Vice-Chair, Secretary, and Treasurer. These officers 
constitute the Executive Committee. The Executive Committee shall not act without prior council approval. 

SECTION 2. There shall be a Section Council consisting of 19 members, including the Chair, Vice-Chair, 
Secretary and Treasurer; all shall be members of the Section, together with 15 section members who shall be 
elected by the Section at the Annual Meeting.

SECTION 3. Liaisons from other sections, who are not Children’s Section council members, shall have 
standing to vote at council meetings if the Children’s Section has reciprocity in the section; however, liaisons 
will not be included in the quorum and shall not be eligible to serve as officers of the section or council. 
Liaisons shall be appointed for annual terms by the Chairperson to the Criminal Law Section and to the 
Family Law Section of the State Bar. Liaisons may also be appointed to other organizations. 

Bylaws of the Children’s Law Section 
of the State Bar of Michigan 
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SECTION 4. The Chair, Vice-Chair, Secretary, and Treasurer shall be nominated and elected at each Annual 
Meeting of the Section in which their term is up for election, to hold office for a term beginning at the close 
of the Annual Meeting at which they shall have been elected and ending 2 years following the date of their 
original election date of the Section when their successors shall have been elected and qualified. If the Office 
of Vice-Chair is vacant at the Annual Meeting then the office of Chair shall also be nominated and elected. 

SECTION 5. Five section members shall be elected at each Annual Meeting of the Section to serve on the 
Council for terms of 3 years.

SECTION 6. REMOVAL OF COUNCIL MEMBERS. The Secretary shall keep a count as to each member 
that is present for each meeting.  If a council member fails to attend council meetings in person or via phone, 
and also fails to be excused by a person on the Executive Committee for 3 consecutive meetings, the Secretary 
shall inform the council of the person’s third consecutive absence and a designated member of the Executive 
Committee shall contact the council member who has missed three meetings to determine the reasons for 
the absences.  The designated Executive Committee member shall then provide said explanations and report 
back to the Executive Committee and the Executive Committee shall decide if the council member shall be 
provided the opportunity to remain on the council for another meeting or determine whether the issue shall 
be presented at the next Council meeting and call a vote for possible removal and replacement of the absent 
council member. 
A council officer or member can be removed from their council position for good cause by a vote of 2/3 of 
the entire council.

ARTICLE IV
NOMINATION AND ELECTION OF OFFICERS

SECTION 1. At least 15 days prior to the Annual Meeting and annual vote of elected officers and council 
members, a designated member of the Executive Committee shall provide notification to all council members 
and section members via the Children’s Law Section listserv that there are one or more council vacancies 
available and that nominations are being accepted until 5 days prior to the annual meeting.  The notice to the 
listserv shall include that nominations can be made by any section member, an explanation of duties required 
for the position, and that the nominated individual must express an interest and/or desire to act in such a 
capacity.  Nominations for the same council positions may also be made from the floor.  Should there be no 
quorum at the Annual Meeting to cast votes for the Executive Committee or should the Annual Meeting 
not be held at the same time as the State Bar of Michigan’s Annual Meeting, then a vote shall be held at the 
first Council meeting held after the date of the State Bar of Michigan’s Annual Meeting.  Prior notification 
requirements as stated earlier in this section shall apply to this Meeting as well.   

 Section members may vote online using a ballot provided by the council on the listserv or they may 
attend the Annual Meeting and vote in person there.  These ballots shall be provided to all section members 
at least 15 days prior to the Annual Meeting via email by a designated member of the Executive Committee.  
The ballots shall be returned to the designated member of the Executive Committee who shall receive and 
collect all ballots via email or other approved transmission no later than 5 days prior to the Annual Meeting.  
Voting will be closed until the actual Annual Meeting where additional written ballots submitted in person at 
the Meeting will be tallied and added to previous ballots collected.  Once collected, the designated member 
of the Executive Committee shall tally all ballots.  A second person of the Council who is not running for 
an elected position shall also tally all ballots and both persons shall provide a report to the current Chair of 
the Section no later than 2 days prior to the Annual Meeting.  All results shall be held confidential until the 
Annual Meeting.  



The Michigan Child Welfare Law Journal

78


Should there not be a consensus or a majority vote at the time of the Annual Meeting for an 

elected position, the two candidates with the most votes will be submitted for consideration to the section’s 
membership via email for official vote at the next Council Meeting.  Voting shall be held confidential and 
designated to one person of the council that is not running for election.  Results shall be tallied and provided 
at the next Council meeting.  The person sitting in the contested elected position shall continue their 
position until the election takes place at the next Council meeting and a new member is chosen.    

SECTION 2. ELECTIONS. All contested elections shall be by written ballot or email ballot unless otherwise 
authorized by resolution duly adopted by the Section at the Annual Meeting at which the election is held.

ARTICLE V
DUTIES OF OFFICERS

SECTION 1. CHAIR. The Chair shall preside at all meetings of the Section and of the Council. The Chair 
shall appoint all committees of the Section consisting of Section members to perform such duties and exercise 
such powers subject to the limitations of these Bylaws and the Bylaws of the State Bar of Michigan. The Chair 
shall formulate and present at each Annual Meeting of the State Bar of Michigan a report of the work of the 
Section for the then past year. The Chair shall perform such other duties and acts as usually pertain to the office. 

SECTION 2. VICE-CHAIR. Upon the death, resignation, disability, during the explained absence of the 
Chair, or upon his or her refusal to act as Chair, the Vice-Chair shall perform the duties of the Chair for the 
remainder of the Chair’s term, except in the case of the Chair’s disability or explained absence; then only 
during so much of the term as the disability and/or explained absence continues. 

SECTION 3. SECRETARY. The Secretary shall be the custodian of all books, records, papers, documents, 
and other property of the Section. He or she shall keep a true record of the proceedings of all meetings of 
the Section and of the Council, whether assembled or acting under submission. With the Chair, he or she 
shall prepare the Section’s Annual Report. The Secretary, in conjunction with the Chair, as authorized by the 
Council, shall attend generally to the business of the Section.

SECTION 4. TREASURER. The Treasurer shall keep a true record of all funds received and disbursed and 
shall report thereon to the Council whenever requested. Annually he or she shall submit a financial report for 
presentation to the membership of the Section. Consistent with the Bylaws of the State Bar of Michigan, he 
or she shall be responsible for forwarding all monies of the Section, which come into his or her hands, to the 
State Bar for deposit and credit to the account of the Section. The Treasurer shall present a current financial 
report at each meeting of the Council. 

SECTION 5. Any officer can act as the chair of a council meeting in the absence of the Chair and Vice-Chair.

ARTICLE VI
DUTIES AND POWERS OF THE COUNCIL

SECTION 1. The Council shall have general supervision and control of the affairs of the Section, subject to 
the provisions of the Bylaws of the Section, the Supreme Court Rules Concerning the State Bar of Michigan 
and the Bylaws of the State Bar of Michigan. It shall specifically authorize all commitments or contracts, 
which shall entail the payment of money, and shall authorize the expenditure of all monies appropriated 
for the use or benefit of the Section. It shall not, however, without prior approval of the State Bar Board of 
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Commissioners, authorize commitments or contracts which shall entail the payment of more money during 
any fiscal year than the total of: (a) the amount received in Section dues for such fiscal year; and (b) any 
unexpended funds remaining in the Section treasury from prior years. 

SECTION 2. The Council shall have the authority to remove any chairperson or member from any Section 
Committees. 

SECTION 3. The Council, during the interim between annual meetings of the Section, may fill vacancies in 
its own membership or in the office of Secretary or of Treasurer, or in the event of a vacancy in both the office 
of Chair and Chair Elect the office of Chair. Members of the Council and officers so appointed shall serve for 
the remainder of their respective terms. 

SECTION 4. Regular monthly meetings of the Council shall be held at times and locations to be determined 
by the Chair, and the schedule of regular meetings for each fiscal year shall be published in advance.

SECTION 5. Seven (7) voting members of the Council present shall constitute a quorum at both monthly 
and special meetings of the Council. 

SECTION 6. The Council shall act pursuant to a majority of a quorum of those present at regular and 
special meetings of the Council. 

SECTION 7. The Chairperson of the Section and any voting members of the Council shall submit or cause 
to be submitted to the Council, any motion upon which the Council may be authorized to act; and the 
members of the Council may vote upon such motion so submitted by communicating their vote thereon to 
the Secretary, who shall record upon the minutes each motion so submitted; when, how, at whose request it 
was submitted; and the vote of each member of the Council thereon; and he or she shall retain on file such 
written and signed votes. Action supported by a majority of all the Council members entitled to vote with 
respect to a motion submitted in that manner shall constitute binding action of the Council.

ARTICLE VII
MEETINGS

SECTION 1. The annual meeting of the Section shall be held during and at the same place as the annual 
meeting of the State Bar of Michigan and shall include such programs and order of business as may be 
arranged by the Vice-Chair. 

SECTION 2. Ten (10) members of the Section present at the annual section meeting shall constitute a 
quorum for the transaction of business. 

SECTION 3. All actions of the section other than the amendment of the bylaws shall be taken pursuant to a 
majority vote of a quorum of the members present. 

SECTION 4. Council and section members can attend any meeting in person, or by phone, or other council 
approved electronic means.
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ARTICLE VIII

MISCELLANEOUS PROVISIONS
SECTION 1. The fiscal year of the Section shall be the same as that of the State Bar of Michigan. 

SECTION 2. All debts incurred by the Section, before being forwarded to the State Bar of Michigan for 
payment shall first be approved by the Chair or the Treasurer, or, if the Council shall so direct, by both of them. 

SECTION 3. No salary or compensation of any kind shall be paid to any officer, Council or committee 
member. The Section shall reimburse any expense incurred on behalf of the Section. 

SECTION 4. Any action by this Section must be approved by the Board of Commissioners or the 
Representative Assembly of the State Bar of Michigan before it becomes effective as an official act of the State 
Bar of Michigan. Any resolution adopted or action taken by the Section may, on request of the Section, be 
reported by the Chair of the Section to the Board of Commissioners or Representative Assembly of the State 
Bar of Michigan for action. 

SECTION 5. These Bylaws shall become effective upon their adoption by the Section and the approval 
thereof by the Board of Commissioners of the State Bar of Michigan.

ARTICLE IX 
AMENDMENTS 

SECTION 1. These Bylaws may be amended at any annual meeting of the Section by a two-thirds (2/3) 
vote of the members of the Section present and voting, provided there is a quorum; and provided further 
that any such proposed amendment shall first have been submitted for its recommendation to the Council; 
and provided further that no amendment so adopted shall become effective until approved by the Board of 
Commissioners of the State Bar of Michigan. 

SECTION 2. Any proposed amendment of these Bylaws shall first be approved by the Council at a regular 
or special meeting prior to the annual meeting of the Section at which it is to be addressed. The Council 
shall consider the proposed amendment at such a meeting and shall prepare recommendations thereon; 
and those recommendations, together with a complete and accurate text of said proposed amendments, 
shall be provided to the section via email by publishing the proposed amendments on the Children’s Law 
Section listserv at least 15 days prior to the annual meeting of the Section at which the amendment is to be 
considered. 

SECTION 3. The Section cannot be dissolved or merged with another Bar section until approved by 2/3 
votes by mail of the entire Section membership.

Created 1989 
Amended 2/2/98 
Amended 9/22/00 
Amended 9/27/02 
Amended 3/20/07

Amended 9/17/13
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The Children’s Law Section invites all members to 
actively participate in our events and meetings.  

We also welcome members to notify us of announce-
ments and items of interest to our membership.  If 
you would like something included in future editions, 
please notify the section chairperson.  

Council Meetings

Meetings are held on the third Thursday of each 
month, and start at 5:00 p.m.

All meetings are held at the State Bar of Michigan, 
306 Townsend, Lansing, MI unless otherwise an-
nounced.  Changes will be posted on the State Bar of 
Michigan Children’s Law Section website in advance 
when made. 

Childrens Law Section members who are not 
Council members are welcome to attend all Council 
meetings.  If you are not a Council member and wish 
to attend, please contact the chairperson, Christine 
Piatkowski, at piatkowski.law @chartermi.net, in 
advance so that appropriate accommodations can be 
made for space and food.  

Annual Conference

Arrangements are being made to hold the Chil-
dren’s Law Section Annual Conference.  The conference 
will feature guest speakers on a variety of child welfare 
and juvenile delinquency topics. The event promises to 
be the best yet with new information, tips, trends and 
items of interest.  Watch for announcements in the next 
few months.

Join a Subcommittee 
Members are invited to participate in a number of 
standing subcommittees.  The Children’s Law Section 
has the following standing subcommittees for your 
consideration: 1) Legislative 2) Amicus 3) Education 
and 4) Bylaw.  Additional subcommittees are in the 
process of being developed.  If you are interested in 
participating in a subcommittee, please contact the 
Chairperson, Christine Piatkowski, at piatkowski.
law@chartermi.net.  

Upcoming Events



The Michigan Child Welfare Law Journal Call for Papers 

The editorial board of The Michigan Child Welfare Law Journal invites manuscripts regarding current issues in 
the field of child welfare. The Journal takes an interdisciplinary approach to child welfare, as broadly defined to 
encompass those areas of law that directly affect the interests of children. The editorial board’s goal is to ensure 
that the Journal is of interest and value to all professionals working in the field of child welfare, including social 
workers, attorneys, psychologists, and medical professionals. The Journal’s content focuses on practice issues and 
the editorial board especially encourages contributions from active practitioners in the field of child welfare. All 
submissions must include a discussion of practice implications for legal practitioners. 

The main text of the manuscripts must not exceed 20 double-spaced pages (approximately 5,000 words). The 
deadline for submission is March 31, 2014. Manuscripts should be submitted electronically to kozakiew@msu.edu. 
Inquiries should be directed to: 

Joseph Kozakiewicz, Editor
The Michigan Child Welfare Journal 
School of Social Work
238 Baker Hall
Michigan State University
East Lansing, MI 48823 
kozakiew@msu.edu; (517) 336-8088

mailto:kozakiew@msu.edu



