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Position on the Parole and Commutation Process
    

 on January 8, 2011, the Council of the Prisons and Corrections Section adopted the 
following eight positions relating to the parole and commutation process in the State of 
michigan.  The position expressed is that of the Prisons & Corrections Section only and is not 
the position of the State Bar of michigan.  to date, the State Bar does not have a position on 
this matter.  The total membership of the Prisons & Corrections Section is 153.  The position 
was adopted after discussion and vote at a scheduled meeting.  The number of members in the 
decision-making body is 11.  As to issue 1, the number who voted in favor of the position was 
8; the number who voted against the position was 2; one person abstained.  As to issue 5, the 
number who voted in favor of the position was 10; the number who voted against the position 
was 1.  As to issues 2, 3, 4, 6, 7, and 8, the number who voted in favor of the position was 11; 
the number who voted against the position was 0.

1. Establish Rebuttable Presumption of Parole at Minimum Sentence

Issue:   The michigan Parole Board (“Board”) has discretion in determining when a pris-
oner should be released.  At least 17 states have adopted determinate or “flat” sentences and 
eliminated parole board discretion altogether.  Those that retain indeterminate sentencing 
typically have less of a spread between the minimum and the maximum terms.  michigan’s low 
parole grant rates, particularly for assaultive and sex offenders, have contributed to the state’s 
relatively long length of stay and, thus, to the size and cost of our prisoner population.

Currently, the judge imposes the minimum based on sentencing guidelines devised by the 
legislature, but the Board is free to hold someone to their maximum.  Prisoners with excellent 
institutional records who have completed all required programs are not guaranteed release, even 
though research shows there is little or no gain to public safety by not granting parole at the 
minimum. 

Parole grant rates have fluctuated dramatically over the last two decades.  While the cur-
rent Board is now increasing the grant rate, it requires a statute to ensure the standard for 
parole is an objective one.  A rebuttable statutory presumption specifying when a prisoner 
can be continued beyond his or her minimum would make the decision-making process more 
consistent and objective and would restore the meaning of the minimum sentence, so long as 
the presumption can actually be enforced. 

The Council of State Governments (CSG) has recommended a presumption of parole.  
its position was incorporated in SB 827 (2009-2010).  The CSG proposal raises a number of 
concerns.  

First, the CSG presumption would be prospective, applying only to people sentenced 
after it was enacted.  This would delay its utility.  Prosecutors may prefer this because it would 
not affect cases where they negotiated pleas on the assumption that release would not actually 
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occur at the minimum.  Nonetheless, broader and retroactive application could have certain 
benefits, including by not incarcerating prisoners longer than necessary it would reduce fiscal 
expenditures and treat each incarcerated offender fairly for the type of crime committed.

Second, the CSG would not apply its presumption to people convicted of offenses carry-
ing a maximum penalty of life or any term.  Approximately one-third of all prisoners serving 
indeterminate terms were convicted of such offenses.  it would not matter whether a life 
sentence was actually imposed; the exclusion would be for everyone convicted of all the most 
serious offenses.  These prisoners are also often at the lowest risk of re-offending.  Their mini-
mum sentences may be longer because of the nature of their crimes, but there is no principled 
basis for not considering them for parole once they have served their minimums.  

Third, the CSG also suggested that even those to whom its presumption of parole would 
apply could be kept for up to 120% of their minimum sentences in order to complete treatment 
or because of institutional misconduct.  The use of the 20% mark-up rather than a set number 
of months allows for disparate treatment depending on how long a minimum is being served.  
twenty percent of a one-year minimum is 2.4 months while 20% of a ten-year minimum is two 
years.  Thus, identical misconduct histories or identical needs for treatment could bring very dif-
ferent results.  There is also concern about how much institutional misconduct and what kind of 
failure to complete required programs would permit the denial of parole.

Position:  The Section supports a statutory presumption of parole when the person has 
served his or her minimum sentence.  The presumption should apply to all prisoners, current 
and future.  The presumption would be rebuttable and would not control if the person has 
a poor institutional record or if objective factors demonstrate that the person poses a current 
threat to society.  The Board could defer a prisoner’s parole for the amount of time minimally 
necessary to complete a program to reduce the prisoner’s risk to the community. 

2. Restore Right to Appeal Parole Denials

Issue:  The right of prisoners to appeal parole denials by leave to circuit court was abolished 
in 1999.  Prosecutors and victims can still appeal grants of parole.  individual prisoners have 
no recourse. Broad Board policies cannot be readily challenged, and there is little oversight of 
the Board’s decision-making process.  The existing statutory presumption that people with high 
parole guidelines scores will be released absent “substantial and compelling reasons” has not 
been enforced, leading many low risk offenders with good institutional records to be continued 
based solely on their original offense.  These offenders are typically serving for assaultive and sex 
offenses.  Any new statutory presumption would be similarly unenforceable.  in the meantime, 
prosecutors are more actively appealing grants of parole. 

mCl 791.235(12) requires that prisoners be given reasons why parole is being denied.  
These reasons are commonly based on the interviewer’s conclusion that the prisoner failed to 
show adequate insight, empathy or remorse.  Such conclusions often contradict the evalua-
tions of therapists who oversaw the person’s participation in year-long group therapy sessions.  
oftentimes, the reasons for parole denial are not adequately stated in the Board’s written 
decision. 

An additional statutory change made in 1999 would have to be reversed in order to af-
ford parolable lifers meaningful appeals.  For a lifer, the first decision the Board must make is 
whether to proceed to a public hearing.  if the Board has “no interest” in proceeding, the pris-
oner is not considered again for another five years.  Functionally, the decision not to proceed 
to public hearing is the equivalent of a parole denial.  

mCl 791.234 (8)(c) previously stated that “a decision to grant parole” to a lifer “shall 
not be made until after a public hearing…” The 1999 amendment added two words:  “A deci-
sion to grant or deny parole to the prisoner shall not be made until after a public hearing…” 
(emphasis added).  That is, technically no final decision about a lifer’s release occurs until 
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after a public hearing.  Thus, even if the prisoner’s right to 
appeal was restored, it would not apply to decisions not to 
proceed to public hearing.  A lifer who received a decision of 
“no interest” would not be entitled to a written explanation 
of reasons because that decision would not qualify as a “final 
determination” under subsection (12).

Position:  The Section supports restoring the right of all 
prisoners to appeal parole denials in order to ensure fairness in 
individual cases, permit any statutory presumption of release 
to be enforced and allow a body of law governing the release 
decision-making process to develop.  mCl 791.234(8) should 
be amended to recognize that a decision not to proceed to 
public hearing on a lifer is a denial of release.

3.  Provide Prisoners with Timely Opportunity to 
Respond to Negative Information Material to Parole 
or Commutation Decision

Issue:  mCl 791.235(1)(b) prohibits the Board from mak-
ing a parole decision based on information the Board determines 
“to be inaccurate or irrelevant after a challenge and presentation 
of relevant evidence by a prisoner who has received notice of 
intent to conduct an interview…”  Prisoners are permitted to 
review parole eligibility reports prepared by institutional staff in 
order to check them for errors or omissions.  

other information affecting the decision to grant parole 
or commutation, such as letters from prosecutors, victims or 
other interested parties and pre- and post-interview summa-
ries prepared by the Board’s own staff, may also be inaccurate 
or incomplete.  These documents are not provided to the 
prisoner, so he or she has no opportunity to make a challenge 
and present relevant evidence as the statute contemplates.  
erroneous or incomplete material may influence Board mem-
bers, judges deciding whether to object to a parole or the 
Governor in deciding whether to grant a commutation.  in-
formation provided to judges and the Board can be requested 
(by someone other than the prisoner) under the Freedom of 
information Act but will not be made available until after the 
release decision is final.  The prisoner may never know what 
actually prompted the decision if the critical material is ex-
empt under FoiA or if the decision is a commutation denial 
for which no reason must be given.

Position:  The Section supports legislative or other action 
to require that any substantive communications to or from the 
Board regarding parole or commutation be timely provided 
to the prisoner or his or her representative with a reasonable 
opportunity to respond.  Where protection of the victim 
requires confidentiality, the Board must provide the prisoner 
with information about the substance of negative informa-
tion without revealing the source. 

4.  Apply Parole Guidelines and Other Risk Assessment 
Instruments to Lifers

Issue:  The Board’s use of parole guidelines has been re-
quired by statute since 1992.  over the last several years, the 
Board has also relied on various additional risk assessment 
instruments in an effort to make “evidence-based” decisions 
about who presents a current threat to public safety.  Histori-
cally, the Board has not calculated guidelines scores for lifers.  
it therefore lacked any proven, objective basis for assessing a 
lifer’s actual risk of reoffending.  risk is logically related to 
various characteristics of the offender, not to the nature of 
the sentence, so a risk instrument is no less valid for lifers 
than for any other offender.  

Position:  The Section supports requiring the Board to 
apply the parole guidelines and other appropriate risk as-
sessment instruments to lifers in the same fashion and to 
the same extent as it applies them to other prisoners being 
considered for parole or commutation.   

5.  Eliminate Judicial Vetoes of Lifer Paroles or Require 
Procedural Safeguards

Issue:  until 1941, all life sentences in michigan were 
non-parolable and release could only occur by commuta-
tion.  When the “lifer law”, mCl 791.234, was enacted, 
three procedural requirements were added to the parole 
process for lifers.  The Board must conduct a public hear-
ing, the parole period must be at least four years, and the 
sentencing judge must be given the opportunity to object.  
in 1953, the statute was amended so that the objection 
could be filed by the successor to a sentencing judge who 
was retired or deceased.

Currently, if the judge objects in writing within 30 
days of receiving notice that the Board intends to conduct a 
public hearing, the Board loses jurisdiction to grant parole 
and the scheduled public hearing is canceled.  There are no 
procedural safeguards.  The judge is not required to hold a 
hearing or solicit input from the prisoner, but can speak off 
the record to the prosecutor, the victim or anyone else.  The 
judge does not have to state a reason for objecting and the 
judge’s decision is not subject to appellate review.  The result 
is a lack of consistency statewide in parole outcomes and, 
in many cases, significant added expense to the michigan 
Department of Corrections.

Statistics available for the period from January 2007 
through February 2010 show that of 25 judicial objections, 
16 were based in whole or in part on the offense or effect 
on the victim, seven were based, at least in part, on current 
information about the prisoner, and six gave no reason at 
all.  These statistics demonstrate arbitrariness in the process, 
which can be compounded by the fact that a majority of the 
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objections are not by the sentencing judge, but the second or 
third successor judge.  

Position:  The Section believes that the opportunity to 
exercise a judicial objection should be abolished, especially as 
applied to successor judges who had no involvement with the 
trial or sentence.  

if the opportunity to object is to remain, the Section 
recommends amending the statute to require that:  1) a judge 
who is considering objecting to a lifer parole must give the 
prisoner notice and an opportunity to present positive infor-
mation and to respond to negative information on which the 
judge may rely; 2) a judicial objection must be supported by 
substantial and compelling reasons; and 3) the judge’s objec-
tion be subject to appellate review.1

6.  Create a Specialized Board for Public Hearing Cases

Issue:   Cases that must go through the public hearing 
process, whether lifer paroles or commutations, are differ-
ent from those that are more routine.  The public hearing 
cases typically involve people who have been convicted of 
very serious offenses for which they have served decades in 
prison.  The files are often large and complex.  The deci-
sions are often controversial.  if a commutation is being 
considered on medical grounds, the cost of care, the impact 
of the health issue on risk, and compassion for the prisoner 
must be balanced against how much of the sentence has not 
been served.  By statute and practice, the review process is 
complex and time-consuming, with multiple decisions to be 
made along the way.

Although the Board and the Governor are now willing 
to grant commutations and lifer paroles, a large backlog of 
cases has accrued over the 18 years when they were very rare.  
Given the limited resources the Board has to devote, lifers 
who have been parole-eligible for decades continue to stand 
in line behind cases of medical urgency and the thousands 
of people who annually reach their earliest release dates on 
indeterminate terms. The difficulty is compounded as the 
administrative law judges who have traditionally conducted 
parole revocation hearings are leaving by attrition and not 
being replaced.  Board members are being used to handle 
these hearings, increasing their work load.

it has been suggested in the past that either a separate 
board or a sub-entity of the existing Board be established 
to concentrate on the public hearing cases.  Such a board 
might consist of five members, which was the size of the 
entire board in the early 1970s, when many lifers were 
sentenced.  Among the various proposals were 1) adding 

1  on September 3, 2010 the Council took a position support-
ing the recommendations in this paragraph.

parole board members and using 5 in the sub-board, and 2) 
creating a separate civil service board.  A specialized board 
could develop expertise in these cases and produce efficient, 
consistent results while the other Board members decide 
the high volume of non-public hearing cases.  The special-
ized board could be made permanent and given other non-
routine tasks, such as deciding parole revocations.  in the 
alternative, it could be created with a sunset provision and be 
used to work through the backlog of cases.   

Position:  The Section supports the creation of a special-
ized parole board devoted to “public hearing” cases, i.e, com-
mutations and lifer paroles.  

7.  Public Hearings: Enforcement of Right to 
Representation and Presentation of Evidence

Issue:  Administrative rule 791.7760(5) states:  

At a public hearing on the applicant’s petition for 
pardon, reprieve, or commutation, the applicant may 
testify and present relevant witnesses and oral docu-
mentary [sic] evidence.  The applicant may be repre-
sented by retained or appointed counsel.  The public 
shall be represented by the department of attorney 
general.  The presiding parole board member shall 
summarize all statements and documents presented 
both for and against the application for clemency.

While the rule on its face applies to pardons, reprieves 
and commutations, it also applies to parolable lifers pursuant 
to mCl 791.234(8)(c).  The statute provides:

A decision to grant or deny parole to the prisoner 
shall not be made until after a public hearing held 
in the manner prescribed for pardons and commuta-
tions in sections 44 and 45.

Thus, the public hearing process is the same for a par-
don, commutation or lifer parole.

Prisoners are informed of their rights in advance of 
the hearing.  However, while they are generally aware that 
they may have supporting witnesses testify in their behalf, 
the right to be represented by retained counsel is less well-
known.  Nor is the role of the prisoner’s counsel clearly 
acknowledged by the Board during the hearings.  

representation by retained counsel, whenever pos-
sible, is desirable.  most prisoners need guidance in pre-
paring for a hearing and arranging for the presentation of 
favorable witnesses and evidence.  The Department of the 
Attorney General, which represents the public and not the 
Board, typically questions the prisoner at length about the 
details of the offense.  When the prisoner does not recall 
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or admit to facts as the AG asserts them, the prisoner 
may appear to be dishonest, even when the record may 
not, in fact, support the AG’s allegations.  Victims and 
others who oppose the prisoner’s release may also make 
statements that the prisoner cannot, oftentimes, respond 
to adequately without appearing to be insensitive or lack 
remorse.  The presence of counsel who is familiar with the 
prisoner’s entire history, including the trial court record, 
can best protect the prisoner’s interests and the integrity of 
the proceedings.

Position:  The Section supports including in the notice to 
applicants for a pardon, reprieve, commutation or lifer parole 
that a public hearing has been scheduled, information about 
their rights to be represented by retained counsel and to 
present evidence and witnesses.  it further supports ensuring 
that prisoners are afforded a full opportunity to exercise these 
rights during public hearings so that the process is thorough, 
accurate and fair to all parties.

8.  Expedite the Public Hearing Process for Medically 
Fragile Prisoners and Waive it for Those  Who Are 
Terminally Ill

Issue:  The public hearing process includes two notices to 
the trial court and the county prosecutor, each with a 30-day 
response period.  Public hearings are required even for people 
who are terminally ill.  in these cases, the hearing may delay 

or even prevent the person’s transfer to outside nursing home 
or hospice care.  it burdens the limited resources of mDoC 
health care providers, the Board and the Attorney General.  
The public must continue to pay for the prisoner’s medical 
needs and for custody costs that may no longer be warranted. 

HB 4509 and 4510 (2009-2010), passed by the House, 
would make modest changes to the public hearing process 
that would expedite the release of people being considered on 
medical grounds.  in medical cases, two separate notices to 
the trial judge and prosecutor (one advising that commuta-
tion is being considered and one setting the date for the pub-
lic hearing) could be sent simultaneously and the response 
time would be reduced from 30 days to 14.  if two physicians 
(one mDoC, one independent) anticipate a life expectancy 
of six months or less, the public hearing requirement would 
be waived.  Sex offenders are excluded from this waiver. 

Position:  on February 6, 2010, the Section took a posi-
tion supporting HB 4509 and 4510 (2009-2010).  The Sec-
tion reaffirms its support for legislation that would expedite 
the public hearing process for medically fragile prisoners and 
waive altogether the hearing requirement for prisoners who 
are terminally ill.  The Section sees no basis for excluding se-
riously ill or dying sex offenders from these provisions based 
solely on their offense.  ■
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it has been more 35 years since the united States 
Supreme Court first set forth the due process standards that 
govern the imposition of discipline upon prisoners.  The 
michigan Department of Corrections has recently revised its 
prisoner disciplinary hearings process to reflect changes that 
have occurred since these standards were first established in 
1974.1 The purpose of this article is to highlight the changes 
in the process.

The mDoC misconduct hearings process is based on the 
standards established by the Supreme Court in 1974 in Wolff 
v. McDonnell.2   Violations have historically been defined as 
either “major” or “minor” misconduct, depending on the se-
riousness of the behavior and the risk to institutional security.  
The greater, albeit limited, due process rights are afforded 
to prisoners charged with the major violations based on the 
consequences that occur as a result of the hearing.

Wolff clearly established that prison disciplinary proceed-
ings that could result in a loss of good time, and therefore a 
longer prisoner term, must meet minimal due process require-
ments which include advance written notice of charges at least 
24 hours prior to the disciplinary hearing, the right to call 
witnesses and present documentary evidence; and a written 
statement of the evidence relied on by the disciplinary board 
and the reasons for the disciplinary action.3

minor violations, on the other hand, are lesser offenses 
than major misconducts and thus afford even fewer and more 
limited due process rights because convictions for minor mis-
conduct cannot result in a prisoner’s confinement in segrega-
tion, cannot result in a change in security classification, and 
cannot result in a loss of good time or disciplinary credits. 
4   it is only when prisoner discipline results in a deprivation 
of a prisoner’s life, liberty, or property in a manner that falls 
outside the expected parameters of the sentence imposed that 
the Fourteenth Amendment due process clause is invoked.5  
minor misconducts result only in the loss of routine privileg-
es, such as recreation on yard and use of personal televisions.  

1 mDoC Policy Directive, PD 03.03.105 “Prisoner Discipline”, 
effective 11/01/2010.  

 See  <http://www.michigan.gov/documents/correc-
tions/0303105_337346_7.pdf>.

2 Wolff v. McDonnell, 418 u.S. 539 (1974).
3 Id. at 563-569.
4 Id. at 562-572.
5 Sandin v. Conner, supra, 515 u.S. 472, 485 (1995).

A prisoner’s challenge to the mDoC’s major misconduct 
hearings process ultimately resulted in the assignment of at-
torneys as hearing officers in 1979.  in Lawrence v. Michigan 
Department of Corrections 6, the michigan Court of Appeals 
ruled that major misconduct hearings fell within the defini-
tion of contested cases in the Administrative Procedures Act 
(A.P.A.)7, and must be conducted according to its provisions.  
These provisions include a number of rights which had never 
before been part of any corrections department’s disciplinary 
hearings process, such as the right to counsel and the right to 
cross-examine witnesses.  

The outcry within the mDoC, as well as from others 
outside of the department who felt that Lawrence went too 
far, resulted in swift action by the michigan legislature in 
the passage of the Corrections Hearings Act.8  Although the 
Act created an exception to the prisoner hearings under the 
APA, it also broadened the due process right to a hearing 
to encompass any situation in which a prisoner may be 
deprived of a right or significant privilege.9  The Hearings 
Act also created a Hearings Division within the mDoC 
and mandated that all hearing officers hired after october 
7, 1979 be attorneys.10 

The mDoC has been unique among other states since 
the creation of the Hearings Division.  it is perhaps the only 
state that has required attorneys to conduct routine disci-
plinary hearings.  Because they have been determined to be 
analogous to federal administrative law judges, and because 
their function is “functionally comparable” to that of a judge, 
the courts have found that attorney hearing officers conduct-
ing prisoner discipline are absolutely immune. 11  

6 88 mich. App. 167, 276 N.W.2d 554 (1979).
7 m.C.l. 24.271-24.286.
8 m.C.l. 791.251, et seq.
9 DeWalt v. Warden, Marquette Prison, 112 mich. App. 313, 315 

N.W.2d 584 (1982).
10 The attorneys under the mDoC Hearings Division were 

administratively transferred to the State office of Administra-
tive Hearings and rules (SoAHr) within the Department of 
energy, labor in economic Growth (DleG) by Governor’s 
executive order 2005-1 in march, 2005.  SoAHr’s Adminsi-
trative law examiners continue to conduct mDoC prisoner 
disciplinary hearings as assigned, but are not longer supervised 
by the mDoC Hearings Administrator.

11 Shelly v. Johnson, 849 F2d 228 (CA 6, 1988); Branham v. Spur-
gis, 720 F. Supp. 605 (W.D. mich. 1989).  

Due Process for Prisoner Discipline 
in the Michigan Department of Corrections

By  Richard B. Stapleton
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At the time of the Wolff decision, prisoners serving 
sentences with the mDoC were eligible to earn good time 
for good behavior.  A system for awarding disciplinary credits 
went into effect in 1978.12  Prisoners within the mDoC 
were thus subject to forfeiture good time or disciplin-
ary credits if they were found guilty of major misconduct.  
michigan’s truth in Sentencing Act (tiS) went into effect 
in 1999.13  Since the passage of tiS, prisoners are no longer 
eligible to earn credits on their release dates and thus are no 
longer subject to forfeiture of credits based on misconduct.  
instead, tiS prisoners have disciplinary time added to the 
minimum date for misconduct.  The Parole & Commuta-
tion Board may consider a prisoner’s disciplinary time date, 
but may nevertheless parole a prisoner on the court imposed 
calendar minimum date.14  

There are few remaining prisoners in the michigan 
system still serving sentences with good time or disciplin-
ary credits.  many staff within the mDoC believed that the 
inability to forfeit good time or disciplinary credits for rule 
violation behavior would result in an inability to maintain 
discipline within the facilities.  it was feared that time forfei-
ture was a determining factor in deterring prisoners from en-
gaging in misconduct.   However, despite the fact that most 
prisoners currently incarcerated within the system are serving 
tiS sentences, the number of major misconduct hearings 
that are conducted has decreased along with the decrease in 
the percentage of prisoners who are serving under good time 
or disciplinary credits.  The risk of forfeiture has not proven 
to be a deterrent to misconduct.15

The mDoC, as well as all other functions within state 
government, has been under severe budget constraints.   
management staff have been asked to “rethink the way the 
department does business” and to look at all operations with 
an eye towards efficiency while maintaining the highest level 
of public safety.   A workgroup was formed in 2010 and 
charged with the task reviewing the prisoner disciplinary 
hearings process.  The group was comprised of custody officer 
level staff designated by the michigan Corrections organiza-
tion and key representatives from the mDoC central office, 
including this writer.  

The workgroup reviewed the impact on the truth in 
Sentencing Act on the prisoner population and considered 
whether formal hearings were needed for specific misconduct 
charges.  it was their determination that because forfeiture 
of good time or disciplinary credits is no longer a means of 

12 m.C.l. 800.33.
13 m.C.l. 800.34.
14 The amount of time added for specific misconduct violations is 

defined in r 791.5515.
15 There were 77,678 major misconduct hearings conducted in 

2000; 84,971 major misconduct hearings conducted in 2009.  

sanctioning most prisoners for misconduct, there is no need 
to continue to pay for attorney hearing officer and staff inves-
tigators for formal hearings.  The group reviewed in detail the 
effectiveness of sanctions at the facility level for addressing 
prisoner behavior.   Their recommendations resulted in the 
misconduct Class process that is described below.  

The new misconduct system defines three classes of mis-
conduct violation.16  Hearings for each depend on the conse-
quence of the violation.  Class i violations are heard under the 
formal hearing process set forth in m.C.l. 791.252.  The Class 
ii and Class iii violations are heard under the informal hearing 
process set forth in Administrative rule, r. 791.3310.  

Class i violations are defined by policy as major miscon-
ducts.  These are primarily charges that were formerly clas-
sified as non-bondable major violations, including the rules 
concerning assaults, threatening behavior, and possession of 
weapons.  All substance abuse and sexual misconduct viola-
tions are also included in the Class i charges.  

Prisoners charged with Class i violations continue to re-
ceive the assistance of a staff investigator to collect statements 
from witnesses and other evidence in the prisoner’s behalf 
and for presentation to the hearing officer.  Class i violations 
are heard by attorney hearing officers who work for the State 
office of Administrative Hearings and rules (SoAHr).  

Prisoners found guilty of Class i violations are subject 
to the same collateral consequences as were previously con-
sidered under the former major misconduct process.  These 
include loss of good time or disciplinary credits, addition of 
disciplinary time, and classification to administrative segrega-
tion without a second hearing.  Class i violations may also re-
sult in loss of visiting privileges.  records of Class i violations 
are retained in a prisoner’s permanent files and available for 
review by the Parole & Commutation Board in parole release 
decision process.  

Class ii rule violations are defined by policy as minor 
misconducts.   They are comprised of the charges that were 
formerly classified as bondable major misconduct violations.  
These include charges for disobeying a direct, insolence 
and out place.  Approximately one half of the former major 
misconduct violations are now defined as Class ii.  These are 
generally the charges that address routine non-compliance 
with facility rules.  They are necessarily predictive of law 
abiding behavior or success on parole.  Class ii violations are 
therefore addressed at the facility level by facility staff.

The most significant change in the new hearings process 
assigns the hearings function for Class ii hearings to super-
visors custody staff at the facility.  it is the policy’s intent 

16 All classes of misconduct are defined in PD 03.03.105 “Pris-
oner Discipline”.
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that Class ii hearings be conducted in a less formalized 
manner than is required for major misconduct hearings.  
The staff responsible for the daily operation of the facilities, 
including controlling prisoner behavior and discipline, 
have therefore been designated as Class ii hearing officers.  
Class ii hearings may be heard only by staff at the lieuten-
ant, captain, and resident unit manager level.  These are 
the facility managers who supervise the corrections officers 
engaged in prisoner discipline.  

Prisoners charged with Class ii violations are not enti-
tled under the revised process to present witnesses at their 
hearings and are therefore not provided the assistance of 
a hearings investigator to collect evidence in their behalf 
prior to the hearing.  it is the hearing officer’s responsibil-
ity to investigate relevant issues raised by the prisoner, 
including interviewing witnesses or reviewing Department 
documents that may be necessary for a fair and impartial 
determination of the truth of the matter.  Hearing officers 
prepare a written summary of their decision and, if the 
prisoner is found guilty of the charge, assign the sanction 
to be served by the prisoner. 

An addition to the disciplinary process for Class ii 
hearings is the ability of the prisoner to plead guilty to the 
charges and to waive a hearing.  This can occur at the time 
the charge is served on the prisoner or prior to the hearing.  
The supervisor conducting the review, or the hearing officer 
prior to the hearing, may accept the waiver and assign a sanc-
tion at that time.  

Prisoners who are found guilty or waive a hearing on 
Class ii violations are subject to loss of privileges sanctions 
which may range up to a 30 day period for all violations aris-
ing from a single incident.  Detention (punitive segregation) 
is not an available sanction for a Class ii violation.  A Class 
ii violation cannot result in the addition of disciplinary time, 
loss of good time or disciplinary credits.  

A record of Class ii violations is retained at the facility 
level only and may be considered in the classification process.  
A Class ii hearing decision cannot be the basis for a pris-
oner’s classification to administrative segregation.   Prisoners 
may therefore be transferred to higher levels of custody as a 
result of behavior that is the basis for a Class ii hearing deci-
sion.   Class ii violations are not used against a prisoner in 
parole hearings and are not available to the Parole & Com-
mutation Board when considering parole release.   

Any Class ii violation charged against a prisoner may 
be elevated for a hearing under the Class i process based 
on the seriousness of the specific facts of the misconduct 
as determined by the supervisory staff member assigned to 
review the misconduct and provide notice of the charge to 
the prisoner.  The reviewing supervisor must state the specific 

reasons for elevating charge.   The prisoner is then entitled 
to the assistance of a hearing investigator and will be heard 
on the charge by an attorney hearing officer under the Class 
i hearings process.  if the prisoner is found guilty, the sanc-
tions and collateral consequences will be in accordance with a 
Class i violation.  

Class iii misconducts were formerly identified as a 
minor misconduct violations.  They are generally viewed as 
housing unit issues and include such charges as violation 
of posted rules, temporary out of place and possession of 
non-dangerous contraband.  Class iii violations may result 
only in a loss of privileges sanction.  There are no collateral 
consequences, such as impact on security classification, for a 
Class iii violation.  

An attorney hearing officer’s decision from a Class i 
violation may be appealed by the prisoner or the facility’s 
warden to the Department’s Hearings Administrator by sub-
mitting a request for rehearing pursuant to m.C.l. 791.254.  
A prisoner who disagrees with the decision of the Hearings 
Administrator may also seek judicial review in a state circuit 
court under m.C.l. 791.255.  

Class ii hearing decisions are appealable by the prisoner 
to the deputy warden at the facility where the hearing was 
conducted.   As they are essentially minor misconduct 
violations, Class ii hearing decisions cannot be appealed to 
the Hearings Administrator and are not subject to judicial 
review.  The deputy warden’s decision is the final decision 
in the matter.  They cannot be appealed to the state circuit 
court.17

The appeal procedures for Class iii hearing decisions have 
not changed from the former minor misconduct process.  The 
prisoner may appeal the hearing officer’s decision to the as-
sistant deputy warden.   

The revised misconduct process has resulted in a signifi-
cant reduction in the number of attorney hearing officers 
required to conduct formal hearings in the prison facilities.  
Prior to the change, SoAHr employed 22 administra-
tive law examiners who were solely dedicated to prisoner 
hearings.  There are now 12 administrative law examiners 
conducting Class i hearings at the mDoC’s 38 correctional 
facilities.  it is expected that a majority of the hearings they 
hold will be conducted with prisoners from distant locations 
through video conference equipment.  Although it is too 
early to predict actual savings at this writing, it is expected 
that travel expenses will decrease significantly.  

initial reports from staff and feedback from prisoners 
concerning the new process has been positive.  Supervisory 

17  Martin v. Stine, 214 mich.App. 403, 542 N.W.2d 884 (1995).
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staff have greater responsibility for managing discipline and thus greater involvement in the overall operation of their facili-
ties.  Prisoners now deal directly with command staff, rather than attorney hearing officer from outside of the department, in 
responding to misconduct charges at Class ii hearings.   recognizing that prison disciplinary proceedings occur in a highly 
charged atmosphere in which there are complex relationships between the prisoners and the guards, there is great potential for 
resolving these conflicts with a process that facilitates straightforward communication between the two.   ■

About the Author

Richard B. Stapleton is the administrator of the Michigan Department of Corrections Office of Legal Affairs.  He is the Director’s 
Representative on the Council of the State Bar’s Prisons and Corrections Section.  He received his criminal justice degree from Wayne State 
University and juris doctor from the Michigan State University College of Law.  

The presumption of innocence has long been considered 
a basic tenet of American Jurisprudence.  it can be found as 
early as 1895 in a Supreme Court opinion written by Jus-
tice White in the case of Coffin v. United States.  He writes 
“The principle that there is a presumption of innocence in 
favor of the accused is the undoubted law, axiomatic and 
elementary …”1  tied very closely to the presumption of 
innocence is the concept of Pretrial Justice.  The term pretrial 
justice has recently been defined as “The honoring of the pre-
sumption of innocence, the right to bail that is not excessive, 
and all other legal and constitutional rights afforded to ac-
cused persons awaiting trial while balancing these individual 
rights with the need to protect the community, maintain the 
integrity of the judicial process, and assure court appear-
ance.” 2  The bail decision is meant to balance these rights.  
unfortunately, the Bureau of Justice Statistics reports that 
nationally nearly 2/3 of the jail populations are comprised of 
pretrial defendants.  A great many defendants are detained 
not because they are a danger to the community, but simply 
because they unable to post even small amounts of bail.  un-
necessary detention of pretrial defendants is extremely costly 
to the criminal justice system.  

The pretrial jail population has grown significantly since 
1990 which has come at a great cost to counties.  Nation-
ally jails have seen a 500% increase in spending from 1982 

1 Coffin v. United States, 156 u.S. 432, 545 (1895).
2 VanNostrand, marie Ph.D. & Keebler, Gena. “our Journey 

toward Pretrial Justice” Federal Probation, Volume 71 Number 
2, September 2007, published by the National Criminal Justice 
reference Service.

to 20063.  This increase has occurred despite the fact that 
the National Crime Victimization Survey, conducted by 
the Bureau of Justice Statistics, reports that violent crime 
rates have declined from 1994-2005.  Contrary to public 
perception the jails are not filled with hardened criminals, 
they are not overrun with convicted murderers, rapists and 
child molesters.  They are filled with low level offenders and 
pretrial defendants most of whom have been charged with 
non-violent felony or misdemeanor offenses.  in fact, only 
35% of pretrial detainees have been charged with a violent 
crime.  However, the pretrial population continues to grow as 
the concept of pretrial justice is lost. 

 obviously there are a great number of defendants who 
are not being granted the presumption of release on their 
own recognizance.  instead they are being given financial 
bonds which many are unable to post.  When a bail deci-
sion results in the detention of a defendant, he or she must 
remain in jail thereby driving up the jail population. The 
county is then forced to absorb the costs associated with 
housing that pretrial defendant.  Across the nation 5 out of 
6 felony defendants are unable to post their financial bonds 
even though the most common bond set is under $10,000.  
At a time when unemployment is hovering around 13% and 
home foreclosures are at an all time high, finding money to 
pay even a small amount of bond may be impossible.  

There are other detrimental and costly effects of not re-
leasing pretrial defendants.  The longer a defendant spends in 
pretrial detention the more likely the sentence will be severe, 

3 Bureau of Justice Statistics’ Justice expenditure and employ-
ment extracts series.

The Cost of Pretrial Detention

By Barbara M. Hankey, M.S.A.
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regardless of criminal history or offense.  michi-
gan data taken from the Jail Population informa-
tion System (JPiS) shows this to be true.  in 2008 
felony defendants that were sentenced after admis-
sion to jail, meaning they did not gain release 
status and were in custody at the time of sentence, 
received sentences that were more than twice the 
sentences received by those who were sentenced 
prior to admission in the jail.   These sentences 
were 95 and 46 days respectively.  Data from the 
years 2006 and 2007 show the same trend.  

The concept of being released pending trial 
should be the norm in our criminal justice system.  
Both the National District Attorney Association 
(NDAA) and the American Bar Association (ABA) 
have standards that call for the presumption of 
release at the initial appearance.  michigan Court 
rule 6.106 (C) indicates that “…the court must 
order the pretrial release of the defendant on per-
sonal recognizance or on an unsecured appearance 
bond...”  That is not to say that the use of financial 
conditions of bond isn’t appropriate in some cases.  
However the use of financial conditions of bond 
should be used in a very measured fashion, only 
when the court determines that the defendant’s 
appearance or the protection of the public cannot 
otherwise be assured. Id.  Perhaps Chief Justice 
William rehnquist said it best in his opinion in 
United States v. Salerno, 481 U.S. 739, 755 (1987) 
where he writes “…in our society, liberty is the 
norm, and detention prior to trial or without trial 
is the carefully limited exception.”

in spite of it all, the fact still remains that 
nearly 2/3 of the nation’s jails are filled with 
pretrial defendants.  With fiscal restraints and 
cost-cutting being the theme of the day, the 
time has never been better to rediscover the 
pretrial justice that has been lost.  There must 
be a call to action on the part of all lawyers to 
uphold and protect this most basic tenet of 
American Jurisprudence.   ■

About the Author
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information in this article adapted from Jail 
Population Management: an Elected County Officials’ 
Guide to Pretrial Services, September 2009, by 
Cherise Fanno Burdeen, available at <www.pretrial.
org>.

michigan has an opportunity for the development of an optimal 
criminal justice policy.  Such a policy would equate to positive social 
and economic change.  responsible policy choices at every stage of the 
criminal justice system are essential.

We have an obligation to remember that individuals are sent to 
prison as punishment, not for punishment.  

The high cost of housing inmates has long been a drain on the 
economy.  This does not include the social costs of sending criminals 
to prison and just expecting them to be “reformed” without the ben-
efit of therapeutic or educational assistance. it costs more each year to 
keep one individual in prison than one full year of tuition, room and 
board in any of our state’s 4-year public universities.   

reducing the size of the inmate population makes fiscal as well 
as humanitarian sense.   rather than relying on lengthy incarceration, 
there are more effective ways for criminals to pay their debt to society.

Ninety Five (95%) percent of our prison population will eventu-
ally be released.  With this in mind, it is absolutely in our communi-
ties’ best interest to maximize the possibility of success upon re-entry. 
The Detroit City Council’s recent consideration to eliminate questions 
regarding convictions from city job applications and city contracts is 
evidence that we already recognize the difficulty in re-integration after 
release from prison.  one of the most obvious ways to maximize suc-
cess would be to grant release on parole after the minimum sentence is 
served, particularly with evidence of good behavior and participation 
in prison activities such as education.  it is evident that the longer one 
stays imprisoned, the lower their chances become of finding work or 
maintaining a support network.  However, there are currently 11,000 
michigan prisoners who have been denied parole and are still impris-
oned.1  We choose to deny these significant opportunities. 

our system yields to the pressure to appear “tough on crime,” 
which leads to a tendency to over-punish.

  How can we promote the most appropriate method of punishing 
those who break the law, while upholding our obligation to be fiscally 
responsible and good stewards of our budget, protecting the commu-
nity, and promoting societal welfare at the same time?

There are several major ways of accomplishing this, as suggested 
by juvenile justice scholars in law and adolescent development,  and 
social justice advocates, such as:  developmentally-based laws and poli-
cies making it possible for adolescents to grow into responsible adults 
rather than career criminals, collaboration between correctional systems 

1 Citizens Alliance on Prisons and Public Spending, “The High Cost 
of Denying Parole,” August 2009.

The High Cost of Paying a Debt to 
Society

By Kathleen M. Schaefer, M.A. and Nicole T. George, M.S.W.
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and university systems to promote access to higher education 
and meaningful educational opportunities, reforming sen-
tencing guidelines and reinstating the sentencing commission 
in order to assess how sentencing guidelines are working, 
restoring some form of good time,  restoring community 
placements for prisoners who are near their first eligibility 
date, increasing parole approval rates,  and increasing reliance 
on community court methods.

many communities across the country are experienc-
ing success by engaging their residents in a problem-solving 
approach in community courts.  These courts aim to harness 
the power of the justice system to address local problems.  
The first of these opened in midtown New York City in 
1993, and they have been able to report a $1.3 million 
savings annually from reduced retention costs and reduced 
future arrests.2

We should discourage legislative efforts to over-punish.  
We should adopt criminal justice policies and practices that 

2 See <http://www.courtinnovation.org/index.
cfm?fuseaction=page.viewPage&pageiD=570&documenttopic
iD=17>.

do not lead to the overutilization of our state’s available cor-
rectional resources and we should challenge a legal system 
that is mindlessly punitive.   in our efforts to construct an 
optimal or even adequate criminal justice policy we can both 
protect the community and promote societal welfare and the 
reaching of one of the major goals of the corrections system:  
rehabilitation.

michigan cannot afford to stay behind the curve in 
making strong choices that not only make sense for our fiscal 
future, but help to promote more effective methods and the 
development of an optimal criminal justice policy.   ■  
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The michigan legislature established the legislative Cor-
rections ombudsman in 1975 in order to have its own non-
partisan agency to investigate issues affecting the mDoC, 
prisoners and corrections staff.  

State law (m.C.l. 4.351-4.364) empowers the ombuds-
man to begin an investigation upon receipt of a complaint 
from a prisoner, a legislator, or on the ombudsman’s own 
initiative, concerning an administrative act that is alleged to 
be contrary to law or departmental policy. investigations can 
also begin at the ombudsman’s own initiative for significant 
prisoner health and safety issues and other matters for which 
there is no effective administrative remedy.

Since being re-opened in November 2008, a large 
focus of the ombudsman’s office has been on the health 
care provided to prisoners.  A large percentage of investiga-
tions involve complaints of inadequate access to health care 
and mental health care.  Because of the small staffing levels 
currently in the ombudsman’s office, there are a few tips 
that prisoners, advocates, and family members can follow to 
expedite investigations.

First, prisoners should be reminded that for ongoing 
health care needs and emergent issues, they should kite the 
health care department at their respective facilities.  The 
prisoner should keep accurate records of the content and date 
of their complaints, as well as the dates and responses from 
health care.  it is also important for the prisoner to remain 
persistent, yet patient and respectful, of health care staff. 

Second, prisoners should pursue all available adminis-
trative remedies, including the grievance process. However, 
grievances should not be used as kites. The grievance proce-
dure is intended to remedy past wrongs, not to fix ongoing 
or emergent medical problems.  Prisoners should follow the 
grievance procedure outlined in Policy Directive 03.02.130, 
which provides the following steps and time-frames: 

1. incident

2. Attempt to resolve with staff within 2 business days

3. 5 business days to file a grievance after attempting to 
resolve with staff

4. Step i: the mDoC must respond within 15 business 

Update from the Legislative Corrections Ombudsman’s Office:
Health Care Complaints

By Jessica Zimbelman
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days of receipt of the grievance, unless an extension 
is granted

5. Step i appeal: 10 business days to file appeal after 
receiving the Step i response, or if no response was 
received from the mDoC within the time period

6. Step ii: the mDoC must respond within 15 busi-
ness days of receipt of the appeal, unless an exten-
sion is granted

7. Step ii appeal: 10 business days to file appeal after 
receiving the Step ii response, or if no response was 
received from the mDoC within the time period

Prisoners should be specific and concise in their grievance 
and appeal statements. otherwise, they might run the risk 
of getting an inaccurate response or having their grievance 
rejected.

After the prisoner has completed the grievance proce-
dure, he or she may contact our office if their situation was 
not resolved satisfactorily.  The prisoner should send all 
relevant documentation, such as medical kites, health care 
responses, grievance forms and responses, etc., as this will aid 
in our investigation.

The ombudsman has the authority to begin an in-
vestigation before the administrative remedy is complete.  
However, prisoners, advocates, and family members should 
understand this process still takes time.  unless it is an 
emergency situation, family members who call our office will 
have their complaints addressed in the order in which they 
are received.  it is suggested the prisoner write to our office 

before a family member calls, as we will require written con-
sent from the prisoner to begin an investigation.  upon a first 
contact to our office regarding a medical issue, we will send 
a medical release to the prisoner in order to obtain access 
to their medical files.  While we realize every medical issue is 
important to the person and family involved, in fairness to 
every individual who needs our assistance, we must prioritize 
complaints based on the date of receipt and the severity of 
the situation. 

Finally, our office is investigating several systemic issues 
in the mDoC’s health care system.  We are researching 
issues such as the efficacy of the Pain management Commit-
tee, access to medications, mental health programming, and 
access to specialty care.  We will continue to analyze trends 
and make recommendations to the mDoC based upon our 
findings.

We look forward to continuing to work with prisoners, 
family members, advocates, and the mDoC to ensure ap-
propriate health care is being provided.   ■
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New Edition of the Prisoners’ Self Help Litigation Manual Available

The Prisoners’ Self-Help litigation manual, known for decades to many prisoners and prisoner advocates as a critical tool, 
has recently been released in its fourth edition (August 2010).  it is written by two legal and penitentiary experts with intimate 
knowledge of prisoner’s rights and legal aid work, michigan attorney Daniel e. manville, and John Boston, Director of the 
Prisoners’ rights Project of the New York City legal Aid Society.   

This manual is a guide for those seeking to understand the rights guaranteed to prisoners by law and how to protect those 
rights, strategically focusing on federal constitutional law.  The new edition updates the law to reflect the significant changes 
in prison law and conditions, and includes the most relevant prisoners’ rights topics and approaches to litigation.  updates in-
clude all aspects of prison life as well as material on legal research, legal writing, types of legal remedies, and how to effectively 
use those remedies. 

The Prisoners’ Self Help litigation manual, Fourth edition, is available from oxford university Press-uSA for $39.95.  ■
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Heck’s Claim Preclusion Does Not Apply to Michigan 
Disciplinary Credit System

in Nali v. Ekman, 335 Fed.Appx. 909 (6th Cir. Dec. 9, 
2009), the prisoner claimed 17 violations of his constitution-
al rights.  The district court dismissed all the claimed viola-
tions, and Nali appealed.  The appellate court affirmed except 
for the First Amendment retaliation claim alleging that false 
misconducts were written to retaliate against him.  Naturally, 
he was found guilty of the misconducts and lost good time 
credits as a result of these guilty findings.  

in most lawsuits claiming that prison staff wrote a false 
misconduct to retaliate against the prisoner, the prison will 
seek dismissal of the lawsuit by claiming that because the 
guilty finding on the misconduct was not set aside, Heck v. 
Humphrey, 512 u.S. 477 (1994), requires dismissal of the 
lawsuit.  The Heck Court held a prisoner cannot bring a civil 
lawsuit if the decision from that suit would imply that the 
guilty finding on the misconduct was improperly decided.  
See Edwards v. Balisok, 520 u.S. 1 (1998).  The district court 
dismissed the First Amendment retaliation claim based on 
the holdings in Heck and Balisok.

The Sixth Circuit stated that Heck’s holding had been 
clarified in Wilkinson v. Dotson, 544 u.S. 74 (2005).  The 
Wilkinson Court stated, “that if success on a § 1983 claim 
‘does not mean immediate release from confinement or a 
shorter stay in prison,’ but instead ‘means at most new eligi-
bility review, which at most will speed consideration of a new 
parole application,’ the habeas exception to § 1983 does not 

apply.”  Nali v. Ekman, 335 Fed.Appx. 909, 911 (6th Cir. 
Dec. 9, 2009) (emphasis in original).  The Sixth Circuit also 
stated that in granting the dismissal, the district court had 
not considered the earlier Sixth Circuit decision in Thomas v. 
Erby, 481 F.3d 434 (6th Cir. 2007).  in applying Erby to the 
facts of this case, the Sixth Court:

concluded that under michigan’s disciplinary credit 
program, a prisoner’s success on a “§ 1983 claim 
would not necessarily affect the duration of his sen-
tence because prison officials would retain discre-
tion regarding whether to grant him parole.”  Erby, 
481 F.3d at 439-40 (citing mich. Comp. laws § 
800.33(3), (5), and the michigan Court of Appeals’ 
interpretation of the disciplinary credit program).  As 
a result, the court held that the habeas exception did 
not apply to the prisoner’s § 1983 claim.  Id. at 440. 

Nali, 335 Fed.App. at 911-12.  Because he had lost 
good time credit, which the parole board may consider in 
its decision to parole, the Sixth Circuit implied that Nali’s 
retaliation claim was not precluded by Heck or Edwards.  
The Sixth Circuit did not directly rule on this issue because 
while the appeal was pending Nali’s conviction was reversed 
and he was released from custody.  Id. at 912.  (“We thus 
need not address the district court’s conclusion that Heck 
applies to Nali’s claims, except to note that the court failed 
to distinguish between michigan’s good time credit program, 
available to prisoners ‘serving a sentence for a crime commit-
ted before April 1, 1987’ and michigan’s disciplinary credit 

Legislative Update

Promoting More Accurate Presentence Reports  

Public Act 247 of 2010, effective December 15, 2010, amends the Code of Criminal Procedure to require that a crimi-
nal defendant or defense attorney be provided a copy of the presentence investigation report at least 2 business days before 
sentencing and allows the defendant or counsel to retain a copy.  The bill also prohibits certain information about the victim 
from being disclosed in the report.

These new requirements are expected to allow defendants a better opportunity to timely correct factual inaccuracies or 
omissions in their presentence reports at the time of sentencing.  These reports are critical documents; they are relied on by 
the michigan Department of Corrections in making major decisions about prisoners.  The information in the report is used 
to determine housing placement, access to mental and medical health treatment while incarcerated, and considerations when 
eligible for parole.   ■

Case Updates

By Daniel E. Manville
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program, available to prisoners ‘serving a sentence for a crime 
that was committed on or after April 1, 1987.’”  Compare 
mich. Comp. laws § 800.33(2), with mich. Comp. laws § 
800.33(3), (5).  See also mich. Comp. laws. § 800.34.”).

Staff Disclosure of HIV-Positive Status To Other Prisoner 
Stated A Claim 

The Sixth Circuit has authorized a claim against prison 
staff when that staff has violated prisoner privacy by disclos-
ing prisoner medical information to other prisoners.  Pris-
oner moore filed a lawsuit claiming that his constitutional 
right to privacy was violated when a prison staff member told 
another prisoner that moore was HiV-positive.  The district 
court dismissed the lawsuit for failure to state a claim based 
on a previous Sixth Circuit decision that held the disclosure 
of the HiV-positive status of an inmate to another staff did 
not state a claim.  See Doe v. Wigginton, 21 F.3d 733, 740 
(6th Cir. 1994) (holding that prison officials did not violate 
an inmate’s right to privacy when they disclosed his HiV 
status to a prison correction officer).

The Sixth Circuit held that moore had a Fourteenth 
Amendment right to privacy that protects him from prison 
staff disclosing personal matters to other prisoners, such as 
his HiV-positive status.  Moore v. Prevo, 379 Fed.Appx. 425, 
427-28 (6th Cir. 2010) (unpublished).  The Sixth Circuit 
adopted the reasoning set forth in Doe v. Delie, 257 F.3d 309, 
317 (3d Cir. 2001), where the Court stated:

There are at least two types of privacy protected by 
the Fourteenth Amendment: the individual interest 
in avoiding disclosure of personal matters, and the 
right to autonomy and independence in personal de-
cision-making.  See Whalen [v. Roe], 429 u.S. [589,] 
599-600, 97 S.Ct. 869, 51 l.ed.2d 64 [ (1977) ]; 
[United States v.] Westinghouse [Elec. Corp.], 638 F.2d 
[570,] 577 [ (3d Cir.1995) ]. . . . As described above, 
[the appellant’s] privacy interest clearly falls into the 
first category.  Some courts have referred to the first 
category as a “right to confidentiality,” to distinguish 
it from the right to autonomy and independence in 
personal decision making.  E.g. Powell v. Schriver, 175 
F.3d 107, 113-14 (2d Cir.1999).

it is beyond question that information about one’s 
HiV-positive status is information of the most per-
sonal kind and that an individual has an interest in 
protecting against the dissemination of such informa-
tion. See Doe v. [Southeastern Pa. Transp. Autho.], 72 
F.3d [1133,] 1140 [ (3d Cir.1995) ]; Westinghouse, 
638 F.2d at 577.  moreover, a prisoner’s right to pri-
vacy in this medical information is not fundamentally 
inconsistent with incarceration.  Therefore, we join 

the Second Circuit in recognizing that the constitu-
tional right to privacy in one’s medical information 
exists in prison.  See Powell, 175 F.3d at 112.

We acknowledge, however, that a prisoner does not 
enjoy a right of privacy in his medical information to 
the same extent as a free citizen. We do not suggest 
that [the appellant] has a right to conceal this diag-
nosed medical condition from everyone in the cor-
rections system. [The appellant’s] constitutional right 
is subject to substantial restrictions and limitations in 
order for correctional officials to achieve legitimate 
correctional goals and maintain institutional security.

Moore, 379 Fed.Appx. at 427-28.

Denial of Access to Religious-Meal Program 
Unconstitutional

Prisoner Colvin was placed in a kosher-meal program 
pursuant to a 2003 settlement agreement and a court order 
from a prior lawsuit.  “in may 2007, Colvin was removed 
from the kosher-meal program after he was found to have 
nonkosher protein power in his possession.”  Colvin v. Caru-
so, 605 F.3d 282, 287 (6th Cir. 2010).   He sought reinstate-
ment to the kosher-meal program 60 days after his removal, 
the chaplain interviewed him.  During this interview, Colvin 
was asked to “briefly explain (1) the teachings of Judaism, 
(2) why a kosher diet is required by Judaism, and (3) what 
a kosher diet is and how it differs from food otherwise pro-
vided by the prison.”  Id.  The chaplain concluded, “Colvin 
did ‘not have any sincerely held religious belief in Judaism.’  
He added that Colvin provided ‘only minimal information in 
response to my questioning about his faith’s major teachings.’ 
”  Id.  Based upon this memorandum, Colvin was denied 
reentry into the kosher-meal program.  When Colvin was 
then transferred to marquette Branch Prison, his request for 
reentry into the kosher-meal program was denied based on 
the same reasons for denial at the other prison.

Colvin filed a lawsuit raising several issues based in part 
on the religious land use and institutionalized Persons Act 
(rluiPA).  The three issues discussed here are whether a 
transfer to another prison will moot a claim for injunction 
relief based on the above facts; whether mDoC’s “zero-toler-
ance” policy of removing a prisoner who possessed nonkosher 
items from the kosher-meal program was overly restrictive 
in violation of a prisoner’s religious rights; and whether 
mDoC’s can deny prisoners access to religious program 
based on a lack of objective knowledge of that religion.

Generally, a claim for injunctive relief against treatment 
at one prison will be held to be moot once you are trans-
ferred.  Id. at 295-96 (citing Berryman v. Granholm, 343 Fed.
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Appx. 1 (6th Cir. 2009) (unpublished).  However, a claim 
for injunctive relief will not be moot if it can be shown that 
at the next prison the prisoner will “face[] the potential for 
future harm following the transfer.”  Id.  The Court found 
that Colvin’s claim for injunctive relief was not moot because 
at marquette his request for reentry into the kosher-meal 
program was denied based on the memorandum prepared at 
the prior facility.  The Court found that an injunction could 
prevent future harm and, on remand, the district court was 
to address the request for an injunction.  Id. at 296.

The Court recognized that “[u]nder rluiPA , a prison 
cannot impose a ‘substantial burden’ on an inmate’s ability 
to practice his religion unless there is a showing that the im-
position of the burden ‘(1) is in furtherance of a compelling 
governmental interest; and (2) is the least restrictive means of 
furthering that compelling governmental interest.’ 42 u.S.C. 
§ 2000cc-1(a).”  Id. at 296.  The Court held that based 
on the record on appeal it could not determine whether 
“mDoC’s policy of removing a prisoner from the kosher-
meal program for mere possession of a nonkosher food item 
may be overly restrictive of inmates’ religious rights.”  Id.  
The Court cited approvingly to Lovelace v. Lee, 472 F.3d 174 
(4th Cir. 2006), for the proposition that rluiPA prevented 
prison officials from imposing a “zero-tolerance” in regards 
to prisoners not strictly complying with their religious beliefs 
as being the basis for total denial of the practice of their reli-
gion.  This issue was remanded for further development.

The Court also questioned the rationale for exclud-
ing Colvin from kosher-meal programs because his answers 
to questions about his religion were not acceptable to the 
chaplain.  Id. at 297.  The Court held that prison officials 
were not allowed to determine if a person was a member of 
a particular religion based on whether their answers to ques-
tions were accurate or showed knowledge of that religion.  
The Court said that the test under rluiPA was whether the 
person possessed sincerely held beliefs.

But the touchstone for determining whether a re-
ligious belief is entitled to free-exercise protection 
is an assessment of “whether the beliefs professed 
... are sincerely held,” not whether “the belief is ac-
curate or logical.”  Jackson v. Mann, 196 F.3d 316, 
320(2dCir.1999) (emphasis in original) (citations 
and internal quotation marks omitted).  And, under 
rluiPA, prison officials are to focus their inquiries 
on “the sincerity of a prisoner’s professed religiosity.”  
See Cutter v. Wilkinson, 544 u.S. 709, 725 n. 13, 125 
S.Ct. 2113, 161 l.ed.2d 1020 (2005).

Id. at 298. 

The Court found it unconstitutional for the mDoC’s 
staff to use these questions to determine whether Colvin 

had objective knowledge of Judaism in its determination 
whether he should be allowed to participate in a kosher-meal 
program.  Id. (citing Love v. Reed, 216 F.3d 682, 688 (8th 
Cir. 2000) (rejecting a challenge to the sincerity of a inmate’s 
religious beliefs due to his lack of scripture knowledge, not-
ing that “[w]e would not deny that a Jew’s desire to keep 
Kosher is rooted in religion even if he were not a rabbinical 
scholar capable of explaining the more subtle spiritual aspects 
of Judaism”).

Prisoner Abuses of the Uniform Commercial Code Can 
Result in Criminal Convictions

in Jones v. Caruso, 569 F.3d 258 (6th Cir. 2009) the 
Sixth Circuit affirmed the injunction against the mDoC’s 
enforcement of the policy declaring possession of uCC-re-
lated materials to be “contraband” and subject to seizure, al-
leging that these materials could be used to facilitate criminal 
activity.

The rule was enacted in 2004 after some michigan pris-
oners used the uniform Commercial Code (uCC) provisions 
to file unsubstantiated liens and uCC financing statements 
against prison officials involved with their incarceration.  
in response, the michigan Department of Corrections 
(mDoC), like other state prison systems, imposed rules to 
declare possession of uCC-related materials to be “contra-
band” and subject to seizure, alleging that these materials 
could be used to facilitate criminal activity.  in addition, the 
mDoC lobbied for legislation that makes inmates’ uCC 
abuses punishable as criminal offenses.  As of 2004 it has 
been a felony in michigan to knowingly and intention-
ally file a false or fraudulent financing statement with the 
Secretary of State under the uCC.  See mich. Comp. laws § 
440.9501(6) (2004).  

Prisoner Jones filed his case in 2005 after his letter to the 
Secretary of State was confiscated pursuant to the mDoC 
policy.  in his letter, he requested information about copy-
right and trademark registration in michigan.  He claimed 
that his letter to the Secretary of State was legal mail and that 
the policy used to confiscate his letter violated the united 
States Constitution.  The federal district court issued an 
injunction against the mDoC’s enforcement of the policy 
rule, and the mDoC appealed to the Sixth Circuit.  The 
Sixth Circuit affirmed the injunction, finding that the letter 
addressed to the Secretary of State was not legal mail and 
should not have been confiscated.  Jones v. Caruso, 569 F.3d 
258 (6th Cir. 2009).  The letter was not addressed to a court 
and did not seek legal advice, therefore not meeting the cri-
teria for legal mail set forth in Sallier v. Brooks, 343 F.3d 868, 
878 (6th Cir. 2003) (similar letter to a county clerk found 
not legal mail).  Jones, 569 F.3d at 267-68. 



in determining whether the confiscated letter violated the First Amendment, the Court applied the four-prong test 
set forth in Turner v. Safley, 482 u.S. 78 (1987).  in its analysis, the Court found that the first two-prongs favored the 
mDoC, while the last two favored Jones.  Jones, 569 F.3d at 270-75.  The Court affirmed the injunction by stating that 
it was “not convinced that rule 23 is necessary to further Defendants’ undoubtedly legitimate interest in preventing pris-
oners from filing fraudulent uCC liens.  Thus, we find that Jones is likely to succeed on the merits of his First Amend-
ment claim.”  Id. at 275.   ■
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The Prisons and Corrections Section of the State Bar of michigan analyzes issues affecting prisons, jails and community-
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June 4, 2011 Presentation on Parole Revocations

The Prisons and Corrections Section will conduct a training on the parole revocation process on Saturday morning, June 4, 
2011 at the State Bar Building in lansing.  Guest speakers will include  representatives from the michigan Department of Cor-
rections and the michigan Parole Board.  last year a similar training was conducted by the Section on the topic of the Parole 
Board Public Hearing process.  registration will open in April.  For more information, contact Section Chair, Patricia Streeter 
at (734) 222-0088.

Balancing Our Priorities

in past years the Prisons and Corrections Section presented a symposium entitled “Balancing our Priorities” focused on 
prison population reduction strategies and investing in prevention.  topics included alternatives to incarceration, risk assess-
ment and rehabilitation. Speakers with a wide variety of viewpoints and from different disciplines discussed the michi-
gan Prisoner reentry initiative, mental health and substance abuse treatment, community corrections and creative jail 
programs, and removing barriers to reentry.  The speaker materials from the 2009 symposium are available at a website 
sponsored by the Section, at www.balancingourpriorities.org.   ■
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