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5,400 New Prison Beds:
Why Do We Need Them?

By:  Barbara R. Levine

Crime rates are down.  Fewer
people are being sent to prison for
new crimes and fewer parolees are
being returned with new
sentences.  So why do we need
new prisons?   The numerical
explanation is not hard to find.
The policies driving the numbers
raise a great many questions.

In December 1997, the Michigan
Sentencing Guidelines Commission released its long awaited report.
As required by statute, the Commission addressed the impact of the
proposed guidelines, and of the “truth-in-sentencing” provisions that
will go into effect along with them, on the prison population. The
guidelines require longer sentences for assaultive offenders but
shorter sentences and fewer prison terms for nonassaultive offenders.
“Truth-in-sentencing” eliminates disciplinary credits, adds “bad time”
for prison misconduct, and prohibits prisoners from entering
community placements until they have served their minimum
sentences.

The Commission retained consultants from the National Council on
Crime and Delinquency (NCCD) for the purpose of developing
population projections for the next 10 years.  Their report contains
three important conclusions:

•   Standing alone, the new guidelines would actually reduce the
prison population.  Although the actual impact varies from year to
year, in 2007, 700 fewer beds would be needed if the guidelines are
implemented.

•   “Truth-in-sentencing” would require 5,667 additional beds if

Sixth Circuit Winds Down
Glover Class Action Suit.
The Sixth Circuit sets an accelerated time
line to end court supervision over the Glover
cl ass action s ui t.  See Page 8.

Cain Case Continues on
Course.
Court rulings result in limitations on rights of
prisoners as trial proceedings remain pend-
ing.   See Page  6.

Supreme Court to Decide
Whether ADA Applies to
Prisons.
The U.S. Supreme Court has granted certiorari
to deter mine w hether the Americans with
Disab ilities Act a pplies to pri sons.  See Page
10.

New MDOC Policies Affect
Pre-Sentence Investigations,
Inmates’ Ability to Acquire
Clothing
 The Department of Corrections has initiated
several new policy directives which impact
prisoner’s rights.  These changes will affect
not only the responsibilities of MDOC
employees, but also sentencing arguments
made by criminal law practitioners at the trial
court level.   See Page 7.
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applied only to prisoners convicted of assaultive offenses.  (The Senate
Fiscal Agency projects a need for 11,000 new beds if “truth-in-sentencing”
is expanded to all offenses as proposed in pending legislation.)

•   If neither the guidelines nor “truth-in-sentencing” are adopted, under
current Department of Corrections policies the population will grow by over
20,000 prisoners to 65,040 in 2007.

The startling third conclusion is made even more compelling by the fact that
the baseline projections, supplied to NCCD by the DOC, were revised in late
1997.  Table 2 in the NCCD report compares the original projections, made in
Fall 1996, to those made just one year later.  The original estimate for 2007 was
51,944.  Thus, the projection increased by 13,096 prisoners.

In the past few months, the projections were revised yet again.  While the
NCCD chart shows a need for 53,278 beds by 2001, the DOC is currently telling
the Legislature that 50,578 is the target for that year.  On that basis, the
Governor is requesting funding for 5400 new beds in the 1998-99 budget.  The
construction costs alone would be $186 million.

What causes these projections to keep changing?  Largely, it is policies
implemented recently by the DOC.  The need for prison beds depends on the
number of people sent to prison each year and the average time they serve.

The DOC divides the people sent to prison into five categories:  new court
commitments, probationers with new sentences, parolees with new sentences,
probationers with technical violations (that is, noncriminal violations of
supervision conditions), and parolees with technical violations.  The DOC has
no control over the first three categories.  It has substantial control over
whether technical probation violations result in prison, since probation officers
are DOC employees.  More importantly,  it has complete control over returns to
prison by technical parole violators.

The amount of time a prisoner serves is determined by three factors:  the length
of the judicially imposed sentence, the amount of disciplinary credit awarded,
and when the prisoner is released on parole.  The DOC has no control over the
sentence.  Within statutory constraints, it has total control over the granting
and forfeiture of disciplinary credit.  Additionally, the parole board, whose
members are selected by the DOC director, has complete control of whether and
when any eligible prisoner is paroled.

There is no dispute that, since 1992, new commitments have decreased by 26%
and parolees with new sentences have decreased by 29%.  (The DOC data
does not distinguish between probationers with new sentences and those with
technical violations.)  Yet the number of total admissions in 1992 and 1997 were
almost identical, and the prison population increased by 25%.  While longer
minimum sentences contribute to the need for beds,  three factors within the
DOC’s control explain most of the phenomenon.
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1.   Since 1992, the number of technical parole violators
being returned annually to prison has gone from 1657 to
2742 - - a 66% increase.  In just the two years from 1995-
1997, the jump was 43%.  Within the group of parolees
returned to prison, the shift from those with new sentences
to those with technical violations has been dramatic.  In
1992, 47% of those sent back were technical violators.  In
1997, it was 67%.  This occurred even though the total
number of parolees being supervised declined (although
the number of parole officers increased).

2.  The number of probation violators returned to prison
increased by 60% in just the three years from 1994-
1997.  Although the number of probationers supervised
was virtually the same in 1992 and 1996, the proportion
sent to prison rose from 4.1% to 6.3%.  While the DOC
stopped separating out technical probation violators after
1993, it seems likely that this increase is largely due to
technical violations, in light of the general decrease in the
crime rate and the comparable data on parolees.

3.  The rate of parole has dropped from 63.3% in 1993 to
54.5% in 1997.  The DOC has announced a policy of
denying parole to prisoners convicted of assaultive
offenses, particularly sex offenses.  As these prisoners
keep getting “flopped” at each successive review, the pool
of people eligible for parole contains an ever-growing
number of assaultive offenders who are predestined to
have parole denied.  Movements to parole declined from
9,463 in 1996 to 8,401 in 1997, a difference of 1,062 beds.  In
1989, 18% of prisoners (5,746) were beyond their minimum
term.  By 2004, the DOC projects that 41% of prisoners will
be beyond their minimums; they will require 24,373 beds.

This new parole policy is not based on the individual’s
behavior in prison, on an objective assessment of whether
the prisoner is currently dangerous, or even on the board’s
own parole guidelines.  Nor is it based on the DOC’s own
data about recidivism, which shows that offenders
convicted of homicide and criminal sexual conduct have
the highest success rates on parole.

Instead, the policy is based on the perception that the
board has a mandate to keep these prisoners well beyond
the judicially imposed minimum, regardless of the
expectations of the parties at the time of sentencing (or
plea bargaining).  It is also based upon the board’s belief
that its mandate is to keep virtually all parolable lifers in for
life, despite their statutory eligibility for parole after 10 or
15 years (depending on the conviction date).

Returning to the parole, parole revocation and probation

revocation rates of just a few years ago would save nearly
4000 beds.  Even more beds in secure facilities could be
saved if prisoners were in community placements, such as
corrections centers and tether programs, to the extent they
were prior to the 1993 policy changes.  For the past five
years, the “zero tolerance” policy for minor rule infractions
has drastically decreased those eligible to remain in these
programs.

Before the Legislature commits hundreds of millions of
dollars to building and operating prisons now and for
decades to come, it should examine the policies underlying
the recent increased bedspace projections very carefully.
Among the questions it should ask are:

• Do we want to keep building expensive secure beds to
house prisoners, probationers and parolees who have
violated the rules of their supervision but who have not
committed new crimes?

• Are there not more cost-effective ways to deal with rule
violations?

• What accounts for the sudden increase in commitments
for technical violations by probationers and parolees?

• Should the parole board be permitted to negate,
unilaterally, the importance of the judge’s role in
selecting the minimum sentence, the sentencing
guidelines, and plea agreements reached by the parties?

• Should whole categories of offenders be denied parole
despite their individual suitability for release?

• Are there other ways to decrease bedspace needs, such
as changing the drug laws or reviewing all prisoners
who have served over 20 years?

Crime rates began declining long before the DOC changed
its policies.  If bedspace needs can be reduced simply by
returning to DOC practices that were in place just a few
years ago that justifies the state’s to taking money from
education, mental health, substance abuse prevention and
the environment to increase the number of prison beds?

Continued from Page 2
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In his 1998 Stat e o f t he State Address, Gove rnor Engler
urged the Legislature to abolish prisoner parole appeals.
The only justification cited by the Governor in support of
this was the unsupported claim that no prisoner has ever
won a paro le appeal .  As a result of Gove rnor Engler’s
position, SB 873 was introduced in the Senate which
would abolish prisoner parole appeals while preserving
prosecution and victim parole appeals.  This bill has
passed the Senate and is currently before the House of
Representat ive s.  As will be demonstra ted in this docu-
ment, the bill was conceived under a misunderstanding of
the facts, creates poor public policy by immunizing the
parole board from a duty to comply with the statutes
governing parole appeals, and is probably unconstitu-
tional.

Prisoner Parole Appeals Are Not “Frivolous”

The Governor’s  s tatement that inmat es never win paro le
appeals is demonstrably false.  Inmates have won numer-
ous paro le appeals based on the par ole board ’s refusal to
follow statutory procedures governing parole proceedings.
As a result of prisoner appeals prisoners have secured the
right to insure that:

• all members on a parole panel actually vote on a parole
request;1

• none of the parole board members cast their votes
before all the evidence is presented; 2

• the board considers private psychological reports;3

• a non-English speaking prisoner is entitled to have an
English interpreter present at a parole interview;4

• the parole board follows the parole guideline statutes;5

• the board must give the inmate notice of all issues which
will be discussed at the interview;6

• the board not hand down flops beyond the statutorily
allowed period;7

• an attorney can argue for a prisoner’s parole where the
prosecution and victims are permitted to be represented
by counsel.8

Removal of an enforcement mechanism of these regula-
tions will only  c reate f urt her disregard fo r t he l aw.

As this list demonstrates, the issues which have prevailed
are not trifling or insignificant. Many of the issues have
gone to the basic fairness of these proceedings.  Parole
appeals are the only mechanism available to insure
compliance with the parole board statutes.

The Number of Parole Appeals  Should Decline

Governor Engler’s  State o f t he State address implies that
parole appeals will be increasing, when in fact the
opposi te i s t rue.  At the pr esent moment, a common law of
parole appeals is developing.  Many appeals are based on
procedural arguments where there is currently a disagree-
ment of opinion betwe en c i rcuit judge s.  A gr eat number
of these issues are currently on appeal to the Court of
Appeals and should be resolved within the next two years.
W ith the defi nitive  resolution of these questions by an
appellate court, the pool of possible issues that can be
raised on appeal will decrease and with it the number of
parole appeals.

Need  for Agency Accountability

In 1995, the Governor adopted a position that legislative
oversight over agency rulemaking was an unconstitu-
tional  i nvasion of his sove reign ri ghts t o run exe cutive
level agencies.  This issue is currently on appeal to the
Michigan Supreme Court.  If the Supreme Court agrees
with the Court  of Appeals, the Legi slature will not be abl e
to oversee the parole board ’s rulemaking.   I f t his i s t he

State Bar Prisons & Corrections Section
Position Paper Opposing SB 873

On March 7, 1998, the State Bar Prisons & Corrections Section Council decided to oppose SB 873 which
would pr ohibit a ppeals of parole board decisions by  prisoners  .  The v iews expressed in the fo l lowing position
paper are those of this Section and do not necessarily represent the views of the State Bar of Michigan.

Continued on Page 11
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By:  Suzanne Carol Sc huelke

On February 23, 1998, the United States Supreme Court
refused to rev iew the Sixth Circ uit’s ruling in the Shabazz
v Gabry  suit.  The Sixth Circuit held that new legislation
lengthening the interview cycle for lifer paroles did not
violate t he Ex Post F acto  clause of the United Stat es
Constitution. 1

In 1992, the Michigan Legislature passed legislation
establishing a uniform mandatory parole interview
schedule for inmates who committed their crimes before
the eff ective  date of t he l aw, and re ceived a nat ural l ife,
parolable life, or long indeter-
minate sentence.  Under the
new law,  inma tes w ould be
interviewed initially after ten
years, and then interviewed
every five years from that point
forward. 2  The effect of this law
was to drastically increase the
period between interviews for
numerous inmates. Following
the passage  of t he l aw, a number
of inmates brought suit to
enjoin the enforcement of the
law claiming that the law
violated the pr ohibition aga inst Ex Post Facto  laws
contained in the United States Constitution.

After granting class action certification, the District Court
ruled in favor of the prisoners who had a right to annual
interviews conferred on them by agency regulation and/or
state statute.  The Court found that the state alteration of
the interview schedule had a significant negative impact
on an inmat e’s  parole elig ibility and consequently
constituted an Ex Post Facto  i ncrease in punishment. 3

The Parole Board appealed to the Sixth Circuit which
reversed.

The Sixth Circuit found that the operative test to be
employed by courts to determine in the  parole interview
process violat e t he Ex Post F acto  cl ause i s “whether the
amendments produce a sufficient risk of increasing the
measure of punishment at tached to the cove red crime. ” 4

In California Department of Corrections v Morales , t he
United States Supreme Court upheld a California law
which increased the period between parole interviews for
individuals who we re s erving m ultiple mu rder con victions
and who the Board certified were not likely to receive a
parole in the near future.  The District Court in Shabazz
distinguished Morales  because the class of people

involved in Michigan wa s broader than in Califo rnia and
did not have as remote a chance for parole as in Morales .
The District Court further noted that California required
an individualized determination that the person was not
likely  t o re ceive  a parole, where Michiga n’s system
operated across the board.

The Sixth Cir cuit dismissed the tr ial judge ’s finding of
facts as speculative.  The Court noted a Michigan prisoner
always remains eligible for parole consideration without
an interview and that a prisoner could petition the Board
to exercise i ts d iscretion to hold an earl y i nterview.  The
Court found that the District Court erroneously relied on

anecdotal evidence and inferences to
conclude that inmates suffered a
demonstrable risk.  The Supreme
Court’s denial of cert iorari make s t he
Shabazz  ruling binding in Michigan.

Shabazz  raises serious questions of
whether there is an outer limit to how
far a state can extend the interview
process, b efore t here i s an Ex Post
Facto c lause violat ion.  The Michiga n
Legislature currently has before it SB
873, which would give the Parole
Board the authority to deny a lifer all
parole interviews after the first one.

This provision has currently passed the Senate and is in
the House.   Whether such a procedure  would violate

Shabazz  and Morales  remains to be seen. n

Endnotes

1123 F3d 909 (CA 6, 1997) cert denied ___ US ___, ___ S Ct ___,
___ Led 2d ___ , 66 USLW 335 (1998)

2Inmates convicted of a crime committed after October 1, 1992,
received their initial interview after fifteen years and subsequent
interviews on a five year basis.

3Shabazz v Gab ry,  900 F Supp 118 (ED Mich , 1995).

4123 F3d at 913 (quoting California Department of Corrections v
Morales, 514 US 499, 115 S Ct 1597, 131 Led 2d 588 (1995).

Certiorari Denied in Shabazz
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By:  Sandra Bailiff Girard

Cain, et al  v Michigan Department of Corrections
[MDOC] is a state-wide prisoner class action lawsuit
currently pending in the Court of Claims.  The case is
unusual in several respects.  It is based solely on
Michigan’s Constitution and law,  unlike most pr isoner
rights cases which are based on federal constitutional
cl aims.  Th e Cain  case wa s fi led in pro per  in 1988 by  s ix
prisoners , on behalf of all male prisoners  unti l August 8,
1996.  Rep resented by Charlene Snow,  female pr isoners
were al lowed t o i ntervene in Se ptember,  1988.

Cain  is the largest prisoner class action in Michigan
history,  and the case includes all Michigan pri sons, a ll
current and all future prisoners in the custody of the
MDOC.  The over 40,000 prisoners currently in the system
are divided into two Plaintiff classes:  the Plaintiff class
includes male prisoners, and the Plaintiff-Intervenor class
consists of female prisoners.

The court appointed Prison Legal Services of Michigan,
Inc. t o rep resent the Plaintiff  cl ass i n August 1996, with the
continued assistance of the Class Representatives.
Deborah LaBelle and Donna T ope have joined Char lene
Snow in representing the Plaintiff-Intervenors.  The MDOC
is represented by  A. Peter Govo rchin and Allan Soro s f rom
the Attorn ey Genera l’s  off ice.

The original complaint challenged the imminent, drastic
changes in the MDOC’s  pol i cies rega rding pr isoners ’
personal pr opert y.  A second complaint wa s fi led t hat
raised challenges to prisoner classification, access to
courts, and the prisoner telephone system. Both com-
plaints were later consolidated.

The consolidated complaint alleges that the design of the
prisoner classification system is fundamentally unfair and
is implemented in an arbitra ry and cap ricious manner.   It
also alleges that prisoners’ access to courts is obstructed by
the MDOC’s policies and pra ctices rega rding law libra ri es,
legal assistance, photocopying, stamps, telephones, and
access to attorneys.

The t ri al  began on Ap ri l 10, 1997 with Judge  James R.
Giddings presiding.  Since that date, there have been 126
court appearances.  Trial testimony has been interrupted
several times for hearings on motions for injunctive relief
and show cause hearings on MDOC retaliation against
prisoner witnesses, class representatives, and counsel for
the Plaintiffs.  In addition, the judge continues to handle
his regular docket and periodically must recess this trial in

order to conduct hearings in other cases.

Plaintiffs submitted a witness list of nearly 700 prisoner
witnesses.  It is not yet known how many of these will
actually be called.  One of the difficulties is that the
Defendant argued, and the Judge agreed, that Plaintiffs
and Plaintiff-Interveners must show that all the allega-
tions are true at each of the forty- plus institutions and
that they are not just random incidents.  This requires a
minimum of several witnesses to testify about each
separate institution and each of the counts in the com-
plaint.  Discussions are currently underway to try and
minimize the number of witnesses it will be necessary to
call.

There  have been seve ral  i nteri m rulings on issues invo lv-
ing access to courts.  MDOC policy provides for different
types of searches for prosecutors and judges than it does
for a l l  o ther at torneys pri or t o enteri ng a fa ci l i ty.  After
hearing testimony concerning some particularly intrusive
searches of defense attorneys, the court enjoined the
MDOC from employing a double standard for attorney/
judge searches.

Under MDOC policies, before one prisoner may help
another with a legal mat ter,  t hey must request, and the
assistant deputy warden must approve, a ninety-day
“Legal Assistance Agr eement.”  This a l lows the pr isoner
providing assistance to possess the other’s  l egal  papers
and, if they are placed in different housing units, policy
provides that staff will carry papers and correspondence
between them.  The court ordered Defendant MDOC to
permit Lega l Assistance Agr eements to last for one ye ar,
instead of the original ninety days, and to renew them
upon request even if one or both parties have been
transferred to different institutions or different security
levels.

A motion for partial summary disposition was argued
shortly before trial began.  On October 2, 1997, the court
held that the takings clause of the Michigan Constitution
(Art X, Sec 2) does not require the MDOC to compensate
prisoners for property which it forces them to send out of
the prison.  In most cases, the property was purchased
through the institution ordering procedures, for the
prisoner’s  personal use during their sentence.   The Court
entered this Order on December 5, 1997, and denied
Plaintiffs’ motion for a stay on January 9, 1998.  Plaintiffs
and Plaintiff-Intervenors filed for leave to appeal on
January 30, 1998.

Charting Progress in Cain Case

Continued on Page 7
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By:  Marjori e M. Van Ochten

Property Policy

On January 12, 1998, the Michigan Department of
Corrections began implementing a new policy directive
on prisoner’s  personal pr opert y, after a delay of almost ten
years due to an injunction issued by Ingham County
Circuit Court Judge James Giddings in the class action
lawsuit Cain v MDOC.   The injunction was dissolved by
an Order entered on December 5, 1997, which granted the
MDOC’s Motion for Summary Disposition.

The Court ’s Ord er,  however,  still impedes MDOC imple-
mentation of two of the most important elements of the
new policy:  (1) a reduction in the total amount of
property possessed by high security prisoners, and (2) the
requirement that those same prisoners wear only state-
issued clothing.  These provisions cannot take effect until
each institution has completed and filed an affidavit with
the Court attesting to the existence of both an ample
supply of state-supplied clothing, and an operating
procedure to implement the policy  at  t he fa ci l i ty.

The most substantial immediate effect of the new policy is
a requirement that all personal property acquired by
prisoners, except books and magazines, must be ordered
through the institution from approved vendors.  Previ-
ously,  family and fr iends of inma tes we re al lowed to send
certain items into the fa ci l i ty, especially  clothing,  for
inmate use.  The Department disallowed this practice due
to security concerns that items sent in may contain drugs
or other contraband.

Pre-Sentence Investigation (PSI) Reports

The MDOC has a new policy directive (PD 06.01.140) and
operating procedures (OP 06.01.140 and OP 06.01.141) on
preparation of PSI reports.  The major change in this
policy and the procedures is the use of PSI recommenda-
tion guidelines and a probation risk classification
scoresheet in determining sentencing recommendations.
The guidelines and scoresheet were developed by the
MDOC’s Field Operat ions Administrat ion, with the

assistance from the Dep artment’s Research Section.  Th e
recommendation guidelines must be used in all cases
except those where a prison sentence is mandated by
statute.

The probation risk scoresheet classifies prisoners as
minimum, medium or maximum risk based on such factors
as substance ab use history and pri or c riminal history.   The
PSI recommendation guidelines then use the risk classifi-
cation determination, as well as other factors, such as the
sentencing guideline recommendation for the offense, to
determine whether to recommend that the prisoner be

sentenced to prison or a community alternative n

A new MDOC prisoner property policy took effect on
January 12, 1998.  The most immediate effect is that all
property must be ordered through the institution from
approved vendors.  Prisoners’ families and friends can no
longer send gifts of clothing.  Prisoners at the three
highest security levels will be required to wear state-
issued clothing and to send out all of their personal
clothing, except that Level IV prisoners will be allowed to
keep one set of personal clothing to wear on visits.  The
pol i cy also require s t hat prisoners  at  Level VI gi ve up al l
personal items except health items, a wedding ring,
religious items, legal property and footlockers to store it, a
calendar,  stamps, w ri ting paper and env elopes.  Leve l V
prisoners may keep the above items, as well as a televi-
sion, t ypewri ter,  radio, c assette t ape playe r,  24 t apes and
case, 10 books, and store merchandise.  Level IV prisoners
will be allowed to keep all the above, in addition to one
calculat or,  one electri c s haver,  a  wristwat ch, sunglasses,
one pair of post earrings, one photo album and four leisure
games such as cards or chess.

Levels III, II, and I will be allowed all of the above, plus
the fo l lowing ad ditional items: one lamp, one hair drye r,
curl ing i ron or beard  t rimmer,  personal towe ls, recreation
equipment and musical instruments approved by the
warden, and approved hobby or craft items.  These
prisoners can also keep personal clothing which is on the
institution’s  approve d l ist, i n t he approved amounts, and
which must fit in one duffel bag and footlocker with all
other personal pr opert y.

The harshest aspect of this change in policy is that a
prisoner must send out or get rid of all items that are not
allowed at his or her current security level.  The property
will not be stored by the MDOC.  When the security level
is reduced and more items are allowed, the prisoner must
purchase new items.  The items previously sent out cannot
be sent back in.  This will be financially burdensome, as
most prisoners are from low-income families, with little or

Charting Cain (Continued from  6)

Continued on page 11
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By:  S tuart  Friedman

On March 2, 1998, the Sixth Cir cuit Court  of Appeals
handed down a sixty page ruling which may clear the path
to end court monitor ing over w omen’s prisons in the Stat e
of Michigan. 1  In doing so, the Court could end judicial
oversight of one of longest running disputes in Michigan
prison history.   S uch closure,  however,  l eaves l i ngering
doubts about whether the problems which have brought
about the Glover  s ui t i n t he
first place in fact have been
cured.

Background

In 1977, women prisoners at
the fo rmer Huro n Valley
W omen’s faci l i ty fi led a cl ass
action suit against then
MDOC-Director Perry
Johnson with the hopes of
bringing education and
vocational training on a level
par with those provided in
the men’s  prisons.    In 1979,
U.S. District Court Judge
John Feikens conducted a
two week trial and found that there was “significant
discrimination against the female prison population
occur[ing] in several areas of programming in violation of
the Fourt eenth Amendment.” 2   The Court  entered a
judgment aimed at ending this dispari ty.  The Court  also
found that the Defendants were not providing women
adequate access to the court s.  Two ye ars l ater,  t he part ies
to t he Glover  dispute supplemented the order with a “final
Order” which set forth a plan to remedy the problems. 3

Neither order was appealed and the District Court retained
the authority to implement the orders.

In the more than twenty years since Glover  was f i l ed,
many problems have persisted.  While there have been
improvements, the Department was found in violation of
numerous court rulings over the years.  In 1989, the Court
found that the MDOC and its employees had demon-
strated an “unwillingness or inability to make progress
towards implementing the programs ordere d,” and had
treated the Court ’s  t hreats of contempt “with studied
indi ffe rence. ”  As a result of the judicial deter minat ion of
the Dep artment’s  bad fa ith, the Court  ordered the Defe n-
dants to a ppoint a Special Administra tor and a Compli-
ance Monitor.   The MDOC unsuccessfully  appealed this
order.   Finding that the MDOC had engage d i n a “consis-

tent and persistent pattern of obfuscation, hyper technical
objections, d elay,  and l i tigation by  exhaustion on the part
of the def endants to av oid compliance, ” the Court upheld
this order.

In 1991, the MDOC filed a proposed plan to bring it in
compliance with the original Glover  r ul ing.  P lainti ffs
objected to the plan, claiming both that it was vague and
that it failed to address many of the problems which the
District Court had previously determined existed at the

women’s  p ri sons.  The Defendants
never sought judicial approval of the
plan and the court never approved it.

In December of 1993, the MDOC
brought a motion to modify the
compliance/monitor plans and to
provide for termination of portions of
the decree.  Following an extensive
hearing in the District Court, the court
denied the motion.   As part  of t he
hearing, the trial court made a
determination that numerous deficien-
cies s ti l l  exist in the w omen’s pri sons.
The Department of Corrections
appealed the Court ’s refusal to end
most of the Court supervision.

The Ruling

On March 2, 1998, the United Sta tes Court  of Appeals
partially reversed the trial court.  In reversing the District
Court, the Sixth Circuit was not kind to the MDOC.  It
found that it had acted in bad faith through much of the
proceedings.  The Court also expressed sympathy with the
District Court ’s  attempt to br ing the MDOC in compliance
wi th i ts order.  The Sixth Circ uit, h owever,  bel ieved that
continued judicial attempts to make the Department
comply with interim  orders constituted an unwarranted
intrusion into the management of prisons: 4

[The Court ’s] misdir ection is understandabl e.  It was
necessary for the district court, once it found constitutional
violations, to develop a specific methodology by which
constitutional compliance could be attained and main-
tained.  The intermediate steps it has devised to achieve the
compliance, however, have become the focus of
everyone’s  attention; the ultimat e goal  toward wh ich those
compliance measures have been directed appears to have
been largely ignored.  “Getting there” has obscured  where
“there” i s.

Is Glover v Johnson Nearing an End?

           (Continued on Page 9)
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The Sixth Circuit found that the goals of the Glover
judgment were to: (1)  insure that “sufficient parity” is
achieved between male and female institutions to comply
with the Equal Protection Clause of the Fourteenth
Amendment; and, (2) to insure that female inmates have
the level of access to the courts that is constitutionally
required under the Fi rst Amendment. 5

The Court went on to note that it wished to “cut the
Gordian knot presented by  t his agi ng l i tigat ion,” but
found that in order to do so, it first required sufficiently
detailed findings of fact and conclusions of law addressing
whether the defendants have achieved the parity of
educational and vocational opportunity and the requisite
access to the court that the district court found lacking in
1979. 6

The Court therefore remanded the case to the District
Court and ordered it to hold hearings within 120 days of
the Sixth Circ ui t’s opinion rega rding w hether these go als
were achieved.  In doing so, the Sixth Circuit instructed
the District Court to pay attention to whether there is
currently relative parity between the male and female
facil ities.  The District Court ’s  evalua tion m ust compare
the differences between the facilities in terms of custody
levels, populat ion s izes, and other objective  factors .  W ith
respect to the court access issue, the Sixth Circuit indi-
cated that the question which the District Court should
answer is: whether female prisoners are being provided
adequate access to the courts within the meaning of Lewis
v Casey .7

The Court  also ruled that  t he Prison Lia bility Refo rm Act
of 1995 8 did not apply retroactively to reduce the grants
of plaintiff attorney fees for services rendered before the
passage  of t he act. 9   Judge W elford concurred in part  and
dissented in part .  I n his s eparate opinion, Judge W elford
also opined that it was time to close the Hadix  class action
suit. 10

At the time this art icle we nt t o press, t he plainti ff’ s time to
seek rehearing or rehearing en banc  had not run.  Given
the breadth of the Sixth Circ uit’s ruling,  it seems like ly
that the plaintiffs will seek to have the ruling overturned.
Unless such challenges are successful, it appears that the
end to Glover  is in sight.  One can only hope that the
problems which initially caused the Glover  s ui t t o be

initiated will also end n

Endnotes

1Glove r v  Johnson , ___ F3d ___, 1998 FED A pp 0072P,  1998 US
App LEXIS 3239 (CA 6, 1998).  The decision is available on the
internet at http://www. law.emory .edu/6circuit/m ar98/
98a0072p.06.html.

2Glover v Johnson , 478 F Supp 1075, 1077 (ED Mich, 1979).

3Glover v Johnson , 510 F Supp 1019 (ED Mich, 1981).

41998 US A pp LEXIS at 35-36.

51998 US A pp LEXIS at  37.

61998 US A pp LEXIS at 38-39.

7518 US 343, 116 S Ct 2174, 135 Led 2d 606.

8Prison Litiga tion Refo rm Act of 1995, Pub. L. No. 104-134, 1 1-
Stat 1321 (1996).

91998 US A pp LEXIS at  48. The Court also add ressed seve ral case
specific issues which are beyond the scope of this article.

10Hadix  is a comprehensive class action suit challenging the
conditions at the at the State Prison of Southern Michigan.  Hadix
v Johnson , Civ. No. 80-73501 (E.D. Mich .).

Glover  Ending ? (Continued from 9)



10

By:  S tuart  Friedman

On January 23, 1998, the United States Supreme Court
granted cert iorari  t o t he Third Circ uit’s decision in
Pennsylv ania Depar tment of Corr ections  v Yeskey  t o
determine w hether the Americans with Disab ilities Act
(“A DA”) (42 USC § 1201 et s eq) i s applicabl e t o prisons
and, if so, whether it should be applied in a relaxed
fashion. 1  This issue has been hotly litigated nationwide
and has resulted in a number of conflicting rulings.

Yeskey was a Pennsylvania inmate who was denied
admission to Pennsylvania Boot Camp program based on
his h istory of hypert ension.  Yeskey  fi led s ui t claiming
that t his ex clusion violat ed t he A DA.  Relying on a
minority position, the District Court dismissed the suit,
holding that  t he A DA was i napplicabl e t o pri sons. 2  The
Third Circ uit rejected this view.   Finding that  t here wa s
nothing in the history  of t he A DA which suggested that
Congress intended such an exclusion, the Court found
that the judicial creation of such an exclusion would be
unwarranted judicial legislation.  In so ruling, the Court
noted that the majority of courts which had reviewed the
issue found that  A DA was applicabl e t o pri sons. 3  The
Court also justified this position based on the U.S.
Department of Justice regulations making this statute
applicable to prisons. 4

In reach ing t his ruling,  t he Yeskey Court did not add ress
the equally controversial question of whether judicial
deference to state administration of prisons should factor
in to determining what is a reasonable accomodation.  In
Turner v Safl ey, 5 the high court held that constitutional
rights may be curtailed behind prison walls in order to
accommodate valid penological goals.  In so ruling, the
court applied a highly deferential standard of review of
state determinations of these needs.  Courts have dis-
agreed w hether this standard  ap pl ies t o t he A DA in the
prison setting. 6

The Court ’s rul ing i n Yeskey i s expected by  July.

Endnotes

1Pennsylv ania Depar tment of Corr ections v Yeskey , ___ US ___, 118
S Ct 876, ___ Led 2d ___ (1998).  Th e Third Circ ui t’s decision is
reported at 118 F3d 168.

2See Torcasio  v Murray , 57 F3d 1340 (CA 4, 1995); W hite v Stat e of
Colorado , 82 F3d 364 (CA 10, 1996).  After the Th ird Circ ui t
decided Yeskey , t he Fourth Circ uit re aff irmed its position that  t he
ADA does not apply to prisons.  Amos v Maryland Dep’t of Pub
Safety & Correctional Servs , 126 F3d 589 (CA 4, 1997).

3See Crawford v Indiana Department of Corrections , 115 F3d 481

(CA 7, 1997); Duffy  v Riveland , 98 F3d 447 (CA 9, 1996); Harris
v Thigpen , 941 F2d 1495 (CA 11, 1991); Clarkson  v Coughlin , 98
F Supp 1019 (SD NY,  1995);  Outlaw  v City of Dothan , No. CV
92-92-A-1219-S; 1993 WL 735802 (MD Ala A pr 27, 1993).
Two Michigan court s have agr eed with this view.   See Kaufman  v
Carter , 952 F Supp 520 (WD Mich, 1996); Niece  v Fitzner , 941 F
Supp 1497 (SD Mich, 1996).  See also  Ira Robbins, George Bush’s
America Meets Dante’s  I nferno: Th e Amer ican W ith Disab il i ties Act
in Prison , 15 Yale L & Pol’y Rev 49 (1996).

428 CFR § 42/540(h).

5482 US 78, 107 S Ct 2254, 96 Led 2d 64 (1987).

6See   Pargo  v El l iot , 49 F3d 1355 (CA 8, 1995) ( Turner  i nappl i -
cabl e t o A DA cases).  Contra  Gates v Rowland , 39 F2d 1439 (CA
9, 1994) ( Turner  applies to A DA cases).  See also Craw ford  v
Indiana Department of Corrections , 115 F3d 481 (CA 7, 1997)
(holding that what constitutes a “reasonable” accommodation of
handicap under the A DA r equires judicial r espect for institutional
concerns for prison safety and security).

U.S. Supreme Court Will Decide Whether the ADA Applies to
Prisons
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no income in prison.

The trial was also interrupted for hearings on the property
order and on February 17, 1998, the court began a hearing
on the Plaintiffs’ motion for a preliminary injunction to
stop enactment of the new pr operty policy.   P lainti ffs and
Plaintiff-Intervenors are presenting testimony to show that
state-issued clothing is inadequate for inmate health and
safety, t hat  t he new policy will actually cause more
violence by prisoners, increase mental illness, and
contribute to increased prisoner misconduct at the higher
levels, as many feel they have nothing left to lose.  These
hearings are expected to conclude March 13, 1998, and
the trial will resume the week of March 23rd.

The trial is being held in the Ingham County Jail gymna-
sium in order to provide greater security and to make it
easier to handle the large number of prisoner witnesses.
While the trial is open to the public, there has been very

little attendance by either the public or the media n

Ms. Gira rd is the lead counsel from Pr ison Legal Serv ices
of Michigan, Inc., representing the original Plaintiff class
in this lawsuit.

Postition Paper (Continued from Page 4) Charting Cain (Continued from Page 7)

case, there will be absolutely no oversight over parole
board actions.

Development of an Artificially Negative Body
of Parole Appellate Law

The Governor’s  proposal will have  t he effe ct of fo rcing an
already conservative parole board to become drastically
even more conservative.  Currently there is a balance
between prisoner parole appeals and prosecution/victim
paro le ap peals.  W i th only  prosecution a ppeals e xisting,  a
negative body of case law will develop which will have
the effect of drawing agency discretion even more against
parole.   This will result in driving up the need for prison
bed space.

Constitutional Problems

This proposal also presents serious constitutional prob-
lems associated with these procedures.

First, the proposal ignores the fact that there is a constitu-
tional right to judicial review of these decisions under
Const 1963, art 1, §28.

Second, there are serious equal protection problems
associated with a law which gives the prosecution and
victim the ri ght t o appeal, but not the pr isoner.   I n Wardius
v Oregon , 412 US 470, 37 LEd2d 82, 93 SCt 2208 (1973),
the United States Supreme Court held that equal protec-
tion generally  prohibits conferring of a right on the
prosecution without granting a corresponding right to the
defense.  While Michigan has not addressed this issue,
this principle has been applied to parole board proceed-
ings by  at least one other stat e.  In Tasker v Mohn ,9 t he
W est Virginia Supr eme Court held that equal pr otection
barred the state from permitting prosecutors and attorneys
for victims to appear at parole board hearings, but not
permitting  defense counsel.

Conclusion

Prisoner parole appeals are not frivolous or useless.  These
decisions have brought about greater parole board
accountability and have insured that the Board abides by
the l aw.  The rulings wh ich have been handed down have
significantly improved the quality of parole board
decisionmaking.  Concerns about the amount of parole
appeals will sharply drop over the next two years as the
Court  of Appeals decides the most controve rs ial  i ssues.
Permitting only prosecution and victim parole appeals
may not only be unconstitutional, but will also result in
the development of a lopsided body of case law which

will force an already extremely conservative board to
become even more  s o.  L astly,  t his bill fl ies i n t he face of
the Michigan Constitution’s guarantee of the ri ght t o
judicial review of agency decisions.

Endnotes

1See, e.g., Walker v Parole Board, Calhoun Circuit No. 95-3571-AP;
Franciosi v Parole Board, Wayne Circuit No. 95-356121-AP;
Bryant v Parole Board, 95-527817-AP;  Antanosian v Michigan
Parole Board, Wayne Circuit No. 96-626565-AV; Musa v Pa role
Board , W ayne Cir cuit No. 96-622-581 AP; King v Pa role Board ,
W ayne Cir cuit No. 96-635386.

2See Stewart v Parole Board,  Wayne Circuit No. 97-711357-AP;
Provenza v Parole Board, Wayne Circuit No. 96-646630 -AP.

3See Wiseman v Parole Board,  Oakland Circuit  No. 96-523018-AP.
See also Wilson v Parole Board, Kent Circuit No. 96-13435-AP
(Board must consider its own psych reports when voting  on
parole); Yelle v Parole Board, Saginaw Circuit No. 95-008779 AP
4.

4See Provenza v Parole Board, Wayne Circuit No. 96-646630 -AP.

5Franciosi v Parole Board, Wayne Circuit No. 95-356121-AP;
Pierson v Parole Board, Kalamazoo Circuit No. E-96-3264-AP;
Melson v Parole Board, Kalamazoo Circuit No. E-96-3253-AP;

6Craft v Parole Board, Ingham Circuit No. 95-81718-AP; Fisher v
Parole Board,  Ingham Circuit No. 95-79468-AP.

7Libbey v Parole Board, Wexford Circuit No. 96-12565-AP; Punt v
Parole Board, Ottawa Circuit No. 96-25734-AP.

8Franciosi v Parole Board, Wayne Circuit No. 95-356121-AP.

9165 W Va 55, 267 SE2d 183 (1980).
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A Successful Start for Corr ections Section
By:  Tracie Dominique Palmer,  Editor

W elcome to the inaugural edition of the Pr isons and Corr ections Section New sletter!  As a new section, we  are
proud to announce our successful beginning to what should prove to be a tradition of providing education, policy
statements and practical training on a cross-professional basis throughout the State of Michigan.  Since assuming our
off icial s tatus in Se ptember 1997 at  t he State Bar Annual Meeting,  we have grown to over 140 members .  The prede-
cessor committee produced the first Michigan Bar Journal Prisons and Corrections theme issue (February 1998), which
was distri buted not only  t o a l l  State Bar members , but also to each Stat e l egislator.   I n t he fi rst six months of our
existence,  we have elected a gove rning council, elected our off icers, and held monthly council meetings.  W e  have
taken policy positions on various legislative bills which affect inmates and issued policy papers opposing both the
proposed “Truth-in-Sentencing” legislation (copies available upon request) and the elimination of prisoner parole
appeals (see page 4).  Section representative Barbara R. Levine has spoken at a Senate judiciary committee meeting
regarding our positions on the pr oposed Tr uth-in-Sentencing legi slation.  W e have issued a pre ss release urging
caution in Gove rnor John Engler’s  call for funding to b uild new pri sons.  W e are a l so presenting a half-day  s tate fo rum
on prison expansion designed to bring together representatives from different human services organizations and civic
leaders to debate the policies driving the perceived need for more prison beds and the impact that increasing MDOC
costs will have on other State departmental budgets.

W ith a l l  o f t hese exciting pro jects, we hope not only to educat e our l egal, judicial and legi slative commu ni -
ties, but a lso t o generat e i ncreased section member ship to aid us in ach ieving our go als.  To  t hat  end, we ask that  you
share this issue with one of your professional colleagues, discuss the articles contained within, and urge them to join
our section to aid in its growth and success.  Under the bylaws of the State Bar and our section, membership must be
restri cted t o c riminal justice pr actitioners , d efined as: A person, not curr ently incarc erat ed, who is engaged in an
occupation or profession which affects the enforcement of criminal statutes, or the sentencing and treatment of persons
convicted of a violation of such  s tatutes, or who is a leader of a sta te-wide or nat ional  organizat ion i nvolve d i n
criminal justice adv ocacy.  Membership i s d ivided into three cat egori es:  Full Members hip i s ava ilabl e t o al l  l egal
professionals who are  c urre ntly members  o f t he State Bar of Mich igan fo r Twenty ($20.00) Dollars .  L aw enfo rcement,
legal service,  educa tion and corr ections pro fessionals can join as Associate Members for t he reduced cost of Fi fteen
($15.00) Dollars .  C urr ent inma tes can still subscr ibe to the Section ne wsletter at the subscription cost of Ten ($10.00)
Dollars .  All dues pa yments should be made payabl e t o:  The State Bar of Mich igan, a nd forwa rded to the above
address, along with a completed copy of the application contained within this issue.

Thank yo u fo r your part icipation in our new section.  W e hope that  wi th your assistance and acti vism, we can
continue to pro vide meaningful ser vice to pro fessionals on a sta te-wide basis.  Your input rega rding issues you wish
the section to address, activities you would like the section to undertake, and subjects you would like to see discussed
in t his newsletter,  i s always welcome.

State Bar of Michigan
Prisons & Corrections Section
Michael Franck Building
306 Townsend Street
Lansing, MI  48933-2083


