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GOT A RECORD?  KNOW YOUR RIGHTS

Helping ex-convicts navigate obstacles they may face as they make the
transition from prison to the general population is the focus of a website
recently launched by Legal Aid of Western Michigan’s Reentry Law Project
(RLP) and the Michigan Poverty Law Project.

The Michigan Reentry Law Wiki http://reentry.mplp.org/wiki provides
visitors with answers to frequently asked questions, current case law, statutes,
trends regarding prisoner reentry, and downloadable forms for everything
from obtaining a state identification card to expunging criminal records.  It
also contains a wealth of information to help lawyers, judges, social service
providers, and others involved in the re-entry process.

The wiki format allows the site’s collaborators to easily update information.
The RLP and the Michigan Poverty Law Program spearheaded the site’s
implementation and design, with financing provided by the Michigan State
Bar Foundation, the Grand Rapids Community Foundation, the Open Society
Institute, and the Justice, Equality Human Dignity, and Tolerance Foundation.

The State Bars Criminal Issues Initiative (CII) also assisted with the
website’s development.  The CII operates under the Bar’s umbrella volun-
teer committee, Justice Initiatives, which has assumed the challenge of meeting
the many needs that arise from the interconnection of civil and criminal
issues.

For more information on the Michigan Reentry Law Wiki, contact Judy
Hershkowitz at (800) 968-1442 ext. 6335 or jhershkowitz@mail.michbar.org.

Got a Record? Know Your Rights

1. How to get a public criminal record—how to correct it..
2. Quick guide to immigration consequences of convictions.
3. How-to guide on expungement..
4. fact sheet about employment rights for people with records.
5. Legal outlines for jobs off-limits to people with records.
6. Child support self-help for recent and former prisoners.
7. How to challenge record-based barriers to work and housing.
8. Checklist of consequences for criminal defense attorneys.
9. Sample briefs and motions.
10. Links to statutes.

HIGHLIGHTS
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ACTIVE TOTAL MEMBERS, PRISONS & CORRECTIONS BY
MICHIGAN RESIDENCY

Frequency Percent
MICHIGAN RESIDENT 141 97.9
NON RESIDENT 3 2.1
Total 144 100.0

ACTIVE TOTAL MEMBERS, PRISONS & CORRECTIONS BY US
RESIDENCY

Frequency Percent
US 143 99.3
NON US 1 .7
Total 144 100.0

ACTIVE MICHIGAN RESIDENT MEMBERS, PRISONS &
CORRECTIONS BY GENDER

Frequency Percent
MALE 94 67.1
FEMALE 46 32.9
Total 140 100.0

ACTIVE MICHIGAN RESIDENT MEMBERS, PRISONS &
CORRECTIONS BY GENERATION

Frequency Percent
TRADITIONALISTS
PRE 1944 17 12.1
BOOMERS 1944-1960 69 48.9
GEN X 1961-1980 55 39.0
Total 141 100.0

ACTIVE MICHIGAN RESIDENT MEMBERS, PRISONS &
CORRECTIONS BY RACE/ETHNICITY (EXCLUDES NO RESPONSE
AND PREFER NOT TO ANSWER)

Frequency Percent
ASIAN-PACIFIC ISLANDER 1 .9
AFRICAN 9 8.3
EUROPEAN 96 88.1
HISPANIC-LATINO 1 .9
MULTI-RACIAL 1 .9
OTHER ETHNIC ORIGIN 1 .9
Total 109 100.0

ACTIVE TOTAL MEMBERS BY MICHIGAN RESIDENCY
Frequency Percent

MICHIGAN RESIDENT 32166 86.5
NON RESIDENT 5009 13.5
Total 37175 100.0
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ACTIVE TOTAL MEMBERS BY US RESIDENCY
Frequency Percent

US 37014 99.6
NON US 161 .4
Total 37175 100.0

ACTIVE MICHIGAN RESIDENT MEMBERS BY GENDER
Frequency Percent

MALE 22422 69.8
FEMALE 9695 30.2
Total 32117 100.0

ACTIVE MICHIGAN RESIDENT MEMBERS BY GENERATION
Frequency Percent

TRADITIONALISTS
PRE 1944 4497 14.0
BOOMERS 1944-1960 14803 46.0
GEN X 1961-1980 12642 39.3
MILLENNIALS 1981-2002 224 .7
Total 32166 100.0

ACTIVE MICHIGAN MEMBERS, GENERATION BY GENDER (EXCLUDES INDIVIDUALS NOT
REPORTING GENDER)

MALE FEMALE Total
TRADITIONALISTS NUMBER 4078 418 4496
PRE 1944 PERCENT 90.78% 9.3% 100.0%
BOOMERS 1944-1960 NUMBER 11022 3779 14801

PERCENT 74.5% 25.5% 100.0%

GEN X 1961-1980 NUMBER 7235 5361 12596
PERCENT 57.4% 42.6% 100.0%

MILLENNIALS 1981-2002 NUMBER 87 137 224
PERCENT 38.8% 61.2% 100.0%

Total NUMBER 22422 9695 32117
PERCENT 69.8% 30.2% 100.0%

ACTIVE MICHIGAN RESIDENT MEMBERS BY RACE/ETHNICITY (EXCLUDES NO RESPONSE AND
PREFER NOT TO ANSWER)

Frequency Percent
AMERICAN INDIAN 95 .4
ASIAN-PACIFIC ISLANDER 317 1.3
AFRICAN 1428 5.9
EUROPEAN 20864 85.9
HISPANIC-LATINO 276 1.1
MULTI-RACIAL 367 1.5
ARABIC 264 1.1
OTHER ETHNIC ORIGIN 688 2.8
Total 24299 100.0
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A BLUEPRINT FOR COST-
EFFECTIVE CRIMINAL JUSTICE

IN MICHIGAN

Modeled on the

ABA Blueprint for Cost-effective Pretrial
Detention,

Sentencing, and Corrections Systems

PREPARED BY:
PRISONS AND CORRECTIONS SECTION

STATE BAR OF MICHIGAN

ADOPTED FEBRUARY 2003

Fiscal Accountability
1. Michigan should require the Michigan Sentenc-

ing Commission (see Proposal 4) to prepare
fiscal and prison/jail bed space impact state-
ments before any legislation is enacted that
would create a new criminal offense, change
the number of persons subject to a particular
criminal section, or change  the potential sen-
tence length for any criminal offense.

Sentencing and Community CorrectionsSentencing and Community Corrections
2. Michigan should create a separate state De-

partment of Community Corrections and Su-
pervision that combines the current functions of the
Office of Community Corrections, the parole
board, probation supervision and parole supervi-
sion.  The purpose of the new department would
be to promote, manage and fund community-
based supervision of adult offenders, to con-
duct research and training, to coordinate the
services necessary for offenders to remain in
the community successfully, and to secure and
administer grants to local service provides.  To
insure knowledge assessment of prisoners’
institutional records when making release de-
cisions, at least in a state adult parole board
members should have significant experience
working in a state correctional facility.  The
Department of Corrections would continue to
operate prisons.  The two departments would
work cooperatively regarding community programs
for prisoners who have not yet been paroled and
pre-release planning.

This separation of functions and the award of
department status to community- based over-
sight of offenders would help insure adequate
recognition and funding of community-based
supervision. It would also help insure that pris-
ons are treated as a scarce resource and in-
carceration is treated as a last alternative.
And, since incarceration and community su-
pervision involve inherently different skills,
knowledge, and objectives, it would allow each
department to focus its resources exclusively
on its primary mission.

3. Michigan community corrections programs
should avoid unnecessary supervision and in-
carceration, in part by expanding the use of
means-based fines, so long as adequate com-
munity service opportunities are available to
those who are unable to pay.

4. Michigan should establish a sentencing com-
mission with representatives from the prosecu-
tion, defense, judiciary, law enforcement,
victims’ advocates, corrections, community
corrections, mental health, substance abuse
treatment, and the general public.   Legisla-
tors, who will ultimately vote on the
commission’s work product, should not be
members of the commission.

The commission should be charged with develop-
ing sentencing and parole guidelines that accom-
plish the following objectives: (a) provide that
a community-based sanction is the presump-
tively appropriate penalty for persons who do
not present a substantial danger to the commu-
nity; and (b) ensure that the populations subject
to the jurisdiction’s prison, jail or community-
sanctioning systems do not exceed each
system’s rated capacity.  In order to accom-
plish these objectives, the commission should:

a. Bear primary responsibility for developing and
revising sentencing guidelines for all felony of-
fenses, with the Legislature limited to adopting
or rejecting the commission’s recommenda-
tions.

b. Recommend to the Legislature sentencing
guidelines for judges to follow when impos-
ing sentence after revoking a sentence of
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c. Establish a special panel to review in-depth
the cases of all prisoners who have served
at least 15 years of a parolable term, or 25
years of a mandatory life sentence for first-
degree murder, and recommend whether
parole or commutation, as appropriate, should
be granted. The panel shall consist of the
following five members: one former judge,
two corrections professionals, and two
mental health professionals. Panel recom-
mendations shall be acted upon by the
parole board in special executive sessions
consisting of the five panel members and
five regular parole board members assigned
to the special sessions on a rotating basis.
Legislation establishing the special panel
should be subject to a three-year sunset
provision.

6. Michigan should repeal mandatory minimum
sentencing laws that unduly limit a judge’s
discretion to individualize sentences, so that the
sentence in each case fairly reflects the gravity
of the offense and the degree of culpability of
the offender.

7. Michigan should expand the use of drug courts
and the availability of comprehensive substance
abuse treatment programs, in lieu of incarcera-
tion.

8. Michigan prosecutors should regularly
examine their policies concerning charging,
plea-bargaining, and sentence recommenda-
tions, in order to avoid overcharging, and to
make greater use of community-based
sanctions.

Sentence Modifications

9. The Michigan Department of Community
Corrections and Supervision should develop
graduated community-based sanctions for
non-criminal violations of probation and

probation.

c. Recommend to the Legislature parole
guidelines that:

i. are coordinated with sentencing guide-
lines,

ii. prevent the parole board from denying
parole based solely on the same factors
the trial court considered in selecting the
minimum sentence,

iii. presume release after service of the
minimum absent a poor institutional
record or objective factors indicating the
prisoner is a current threat to public
safety, and

iv. apply to parolable lifers.

d. Recommend to the Legislature separate
parole guidelines for technical parole viola-
tors that account for the nature of the
technical violations and the fact that the
minimum punishment for the underlying
crime has been served.

5. Michigan should review the length of sentences
prescribed by law, and sentencing and parole
guidelines, to ensure that they accurately reflect
current funding priorities, as well as research
findings that question the utility of long sentences,
whether incarceration or community-based, for
certain kinds of crimes. To accomplish these
objectives, the Legislature should:

a. Provide the Sentencing Commission with
adequate research staff to annually collect
and analyze data on the impact of drug
courts and other community-based pro-
grams, the imposition and revocation of
probation, sentencing guidelines, truth in
sentencing, and parole guidelines on the
length of time served, recidivism rates, and
the capacity of state and local correctional
facilities and community-sanctioning
systems and services.

b. Amend current truth in sentencing require-
ments to reflect national norms regarding
the award of disciplinary credits:

i. Require violent offenders to serve at
least 85% of their minimum sentences

ii. Establish credit amounts for non-violent
offenders after reviewing the average
amount awarded to such prisoners
nationally
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13. Michigan should implement and fully fund
programs within prisons and jails, and within
community-based sanctioning programs, to provide
educational opportunities, vocational and job
training, mental health and substance abuse
treatment, counseling, and other programs
designed to reduce recidivism, To avoid extending
incarceration longer than necessary, Michigan
should:

a. Require the MDOC to provide prisoners with
the opportunity to complete all required pro-
grams, such as adult basic education and OED
testing, substance abuse treatment, sex of-
fender treatment, and assaultive offender
treatment, before their first parole eligibility date
and should prohibit the denial of parole based
on the prisoner’s inability to complete an
unavailable program.

b. Require the MDOC to compile data and publish
a report regarding prisoner program completion
and the reasons for non-completion, including
the number of people who did not complete
required programs before their earliest release
dates because: 1) they voluntarily opted out, 2)
programs were not available at the institutions
where they were housed, or 3) their participa-
tion in programs was disrupted by transfers to
different institutions or returns to court,

c. Require the MDOC to conduct research on the
relationship between program completion and
1) release on parole and 2) recidivism.

Allocation of Jail Space

14. In order to reduce unnecessary detention and save
jail space for persons who need to be incarcerated,
Michigan should call upon the State Court Adminis-
trative Office to sponsor a task force on pretrial

parole. It should utilize imprisonment for such
violations only as a last resort.

10. Michigan should establish a mechanism to
apply sentencing reforms, where appropri-
ate, to currently incarcerated inmates.

11. Michigan should require the MDOC Bureau
of Health Care Services to prepare a
quarterly report to the parole board with
information about prisoners who are terminally
ill, chronically physically ill or incapacitated,
or over age 65. The parole board should
then be required to review each prisoner’s
circumstances to determine whether the
prisoner presents a threat of violent behavior
and is otherwise a suitable candidate for a
recommendation of commutation, The
Bureau’s report and the parole board’s
decisions shall be provided to the Office of
the Legislative Corrections Ombudsman
who shall recommend changes needed to
improve the review process and who may
recommend the reconsideration of any
individual parole board decisions.

Reentry and the Reduction of Recidivism

12. Michigan should adopt a comprehensive plan
to reduce return rates to prison and jail that
includes the development of reentry plans,
procedures, and services to facilitate
released inmates’ reintegration into the
community, and relief from legal obstacles
that impede reintegration.  Aspects of this
plan should include the following:

a. Develop cost-effective transition programs
for re-entering prisoners, whether on parole
or discharging from their maximum
sentences,

b. Aggressively pursue all available public and
private funding for innovative community-
based supervision methods and community
services needed to decrease recidivism,
including drug, re-entry and mental health
courts, day reporting centers, substance
abuse and mental health treatment, medical
care, job training and placement, higher

education, parenting classes, and family
counseling.

c. Reduce the caseloads of probation and parole
officers, and define their roles as enabling
their clients’ successful integration into the
community, not merely monitoring
compliance with the conditions of
supervision.
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AMERICAN BAR ASSOCIATION
CRIMINAL JUSTICE SECTION

REPORT TO THE HOUSE
OF DELEGATES

RESOLVED, That the American Bar Associa-
tion urges federal, state, local, and territorial govern-
ments to ensure that prisoners are afforded meaning-
ful access to the judicial process to vindicate their
constitutional and other legal rights and are subject to
procedures applicable to the general public when
bringing lawsuits,

FURTHER RESOLVED, That the American
Bar Association urges Congress to repeal or amend
the Prison Litigation Reform Act (PLRA) as follows:

1. Repeal the requirement that prisoners (includ-
ing committed and detained juveniles and
pretrial detainees, as well as sentenced
prisoners) suffer a physical injury in order to
recover for mental or emotional injuries caused

services, jail bed space, and the possible establish-
ment of regional facilities, that includes representa-
tives from the Michigan Judges Association,
Michigan District Judges Association, the Michigan
Sheriffs Association, the Prosecuting Attorneys
Association of Michigan and the Criminal Defense
Attorneys of Michigan.

Correctional Operations and Facilities

15. In light of the MDOC’s share of the general fund
budget and the impact of its operations on prisoners
and staff, the Legislature should increase the
resources and expertise of the Auditor General for
conducting fiscal and program audits of the MDOC
to independently determine the effectiveness of
programs, appropriateness of security classifica-
tions, and compliance with statutes, rules and
professional standards.

The Department of Community Corrections and
Supervision should compile data on the results of
community-based supervision programs, and should
require grants and contracts with private vendors to
include financial incentives for successful outcomes
and financial disincentives for unsuccessful out-
comes.

by their subjection to cruel and unusual
punishment or other illegal conduct;

2. Amend the requirement for exhaustion of
administrative remedies to require that a
prisoner who has not exhausted administrative
remedies at the time a lawsuit is filed be
permitted to pursue the claim through an
administrative-remedy process, with the
lawsuit stayed for up to 90 days pending the
administrative processing of the claim;

3. Restore the equitable authority of federal courts
in conditions-of-confinement cases;

4. Allow prisoners who prevail on civil-rights
claims to recover attorney’s fees on the same
basis as the general public in civil-rights
cases; and

5. Repeal the provisions extending the PLRA to
juveniles confined in juvenile detention and
correctional facilities.

FURTHER RESOLVED, That the American Bar
Association urges Congress to hold hearings to deter-
mine what other provisions of the PLRA should be
repealed or modified, and what steps the federal
government can and should take to foster the just
resolution of prisoner grievances in the nation’s prisons,
jails, and juvenile detention and correctional facilities.

REPORT

In 1996, Congress enacted the Prison Litigation Reform
Act (PLRA). Pub. L. No, 104-34, 110 Stat. 1321
(1996). Although the PLRA placed substantial
restrictions on prisoners’ access to the courts to
vindicate constitutional and other legal rights, Congress
never fully vetted the statute and its implications. A
House Report issued in 1995 briefly discussed two
House bills that contained some, but not all, of the
provisions that were later included in the PLRA. H.R.
REP. NO, 104-21, at 5-6 (1995). But the PLRA itself
simply was inserted and approved as a rider to an
omnibus appropriations bill, much to the consternation of
members of Congress who recognized the need for in-
depth review of legislation of such import. See, e.g.,
142 CONG. REC. S2297 (1996) (statement of Senator
Simon) (“I am very discouraged that this legislation
was considered as one of the many issues on an
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1. Repeal the PLRA’s physical-injury require-
ment. The PLRA prohibits a prisoner from
recovering damages for mental or emotional
injuries suffered while in custody unless the
prisoner also was injured physically. See 42
U.S.C. § 1997e(e). The effect of this provision
is to leave a wide range of constitutional
violations beyond redress, including some forms
of torture. The physical-injury requirement, for
example, would foreclose prisoners in this
country from recovering compensatory dam-
ages for the kinds of mistreatment that oc-
curred at the Abu Ghraib prison in Iraq and
ignited worldwide outrage and revulsion. See
e.g. Bean v. Washington, 1999 WL
759481(N.D. Ill. 1999) (prisoner’s claim for
damages dismissed where correctional officials
sicced an attack dog on the plaintiff, but the dog
did not bite him); Walker v. Akers, 1999 WL
787602 (N.D. Ill, 1999) (claim alleging that
correctional officer, while holding an electric
stun gun, demanded that the prisoner-plaintiff
perform a sex act dismissed because of the
absence of a physical injury). Absent a physical
injury, the requirement bars prisoners confined

appropriations bill. Legislation with such far-reaching
implications certainly deserves to be thoroughly
examined by the committee of jurisdiction and not
passed as a rider to an appropriations bill.”).

For several reasons, the PLRA, is of especial
concern to all who believe in the need to adhere to
the Constitution and other legal requirements. First,
the Act places formidable, and often insurmountable,
obstacles in the paths of incarcerated individuals
seeking redress from the courts for violations of their
federally secured rights. And without access to the
courts, the legal rights accorded prisoners are
ephemeral and unenforceable — meaningless
words and empty promises.

Second, the PLRA contravenes the basic premise, one
to which the American Bar Association has long
subscribed, that it is as important for prisoners to have
ready access to the courts to enforce their legal rights as
it is for everyone in our country. For over twenty-five
years, the ABA steadfastly has maintained that
convicted individuals should be able to bring and defend
lawsuits “under procedures applicable to the general
public,” ABA Standards for Criminal Justice,
Collateral Sanctions and Discretionary
Disqualification of Convicted Persons, Standard 19-
2.6(a)(i) (3rd ed. 2004); ABA Standards, for
Criminal Justice, Legal Status of Prisoners,
Standard 23-8.5(a) (1981).

Third, the PLRA singles out for differential treatment
individuals who are particularly vulnerable to violations
of their constitutional and other legal rights, In part
because prisoners are isolated from public view, in part
because they are so reviled, and for other reasons,
prisoners are frequently the targets and victims of illegal
conduct. The recently issued report of the Commission
on Safety and Abuse in America’s Prisons reaffirmed
what is generally known about the nation’s correctional
systems; that problems of sexual and physical abuse of
prisoners, the failure to meet their basic medical and
mental-healthcare needs, and sordid conditions of
confinement continue unabated in many prisons and jails
across the country. Commission on Safety and Abuse in
America’s Prisons, Confronting Confinement (2006).
The Commission report also underscored that the
federal courts historically have played an integral role in
unveiling and remedying the mistreatment of prisoners
and violations of their rights that occur behind the walls
and fences of this nation’s prisons and jails, a role that

the Commission found the PLRA has greatly
undermined. Id. at 84-87.

Fourth, the PLRA singles out for differential treatment
individuals who are particularly ill-equipped to surmount
the barriers to justice the Act erects, Most prisoners are
functionally illiterate, with seven out of every ten
performing at the lowest literacy levels. Karl O.
Raigler et al., Literacy Behind Prison Walls xviii, 17
(1994), More than half of all prisoners, including jail
inmates, are mentally ill. Bureau of Justice Statistics,
U.S. Dep’t of Justice, Mental Health Problems of
Prison and Jail Inmates, at 1 (2006). And the
persons subject to the PLEA include another category
of individuals especially vulnerable to the prolixities of
the PLRA: juveniles, those confined in juvenile as well
as adult detention and correctional facilities.

The ABA is calling on Congress to revisit the PLRA
and repeal or amend those provisions of the Act that
curtail the ability of confined juveniles, jail inmates,
and prisoners to vindicate their constitutional and
other legal rights. As a first priority, the ABA is
urging Congress to make the following changes to
the PLRA:
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in vile conditions or subjected to patent viola-
tions of their constitutional rights from obtaining
compensatory relief. See e.g. Alexander v.
Tippah County, Mississippi, 351 F.3d 626,
631 (5th Cir. 2003) (physical-injury requirement
necessitated the dismissal of the Eighth Amend-
ment claim of a prisoner who vomited from the
smell of the raw sewage covering the floor of
his isolation cell); Harper v. Showers, 174
F,3d 716, 719 (5th Cir. 1999) (prisoner confined
in filthy, feces-smeared cells barred by the
physical-injury requirement from recovering
damages); Ashann-Ra v. Commonwealth
of Virginia, 112 F. Supp. 2d 559, 566 (W.D.
Va, 2000) (although prisoner’s complaint that
female officers routinely saw his genitals stated
a violation of a “clearly established” constitu-
tional right, the physical-injury requirement
barred his claims for monetary relief). And
because most courts have construed the
physical-injury requirement to apply to constitu-
tional violations that typically do not cause
physical injuries, such as First Amendment,
equal protection, and procedural due process
violations, prisoners cannot obtain compensa-
tory relief for violations of these fundamental
rights. See Geiger v. Jowers, 404 F3d 371,
375 (5th Cir, 2005) (listing cases holding that the
physical-injury requirement applies to all
constitutional violations).

2. Amend the requirement for exhaustion of
administrative remedies to provide that
prisoners who have filed a lawsuit within
the time period set by the statute of
limitations but have not exhausted their
administrative remedies can pursue their
claim through an administrative-remedy
process while the lawsuit is stayed, The
PLRA requires prisoners to exhaust available
administrative remedies before filing a lawsuit
that challenges the legality of the conditions of
their confinement under 42 U.S.C. § 1983 or
any other “[f]ederal law,” In Woodford v.
Ngo, 126 S.Ct. 2378 (2006), the Supreme
Court held that this exhaustion requirement
implicitly includes a procedural-default sanc-
tion. In other words, if a prisoner does not file a
grievance within the timelines set by prison
officials, the prisoner has failed to exhaust
administrative remedies and is barred from

bringing suit. In an amicus brief filed with the
Supreme Court, the American Bar Association
strongly disagreed with this interpretation of
the PLRA’s exhaustion requirement.

One of the problems with the exhaustion requirement,
as it is currently constructed, is that it effectively
closes the courthouse door to many prisoners. See
e.g. Gauntt v. Miracle, 2002 VOL 1465763 (N.D.
Ohio) (complaint alleging injuries from a correctional
officer’s excessive use of force dismissed because of
the prisoner’s failure to meet a 5-day deadline in filing
a grievance). The deadlines for filing a prison
grievance typically are very short, usually no more
than fifteen days and in some states as little as two to
five days. See Id. at 2402 (Stevens, J., dissenting).
In effect, a procedural-default rule engrafted onto the
exhaustion requirement imposes a statute of limita-
tions on many prisoners that ranges from a few days
to a few weeks. Yet the Supreme Court has recog-
nized that many victims of civil-rights violations will
not recognize, even within 120 days, that their rights
have been violated. See Felder v. Casey, 487 U.S.
131 (1988) (holding that a state statute requiring that
state and local officials be notified of a claim within
120 days after the incident on which it is based is
unenforceable in a § 1983 suit).

Prisoners isolated from the outside world and often
illiterate, are even less likely to recognize, in an even
shorter timeframe, that their rights have been
violated and that they have the right to legal redress.
And since prisoners live in an environment fraught
with suspicion and fears of retaliation, they are even
less likely to muster the courage, particularly under
such tight time constraints, to seek the redress to
which they are or may be entitled. Finally, some
constitutional violations are so egregious (e.g. rape by
a correctional officer) or stigmatizing (e.g. failure to
protect from a homosexual assault) that a prisoner-
victim will need more time than that allotted for the
filing of a grievance to overcome the trauma of the
event before seeking administrative or legal redress.

Consequently, the PLRA’s exhaustion-of-remedies
requirement should be amended to allow prisoners the
same amount of time as other individuals to recognize
and pursue their legal rights. This objective can be
realized by allowing prisoners who have filed a lawsuit
within the time period set by the statute of limitations
but have not exhausted their administrative remedies
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to pursue their claim through an administrative-
remedy process while the lawsuit is stayed. With this
refinement to the PLRA, prison officials will retain the
opportunity to interview material witnesses, marshall
relevant evidence, and resolve grievances, either
averting or preparing for litigation.

3. Restore the equitable authority of courts in
conditions-of confinement eases. Lawsuits
seeking injunctive relief have been brought to
remedy what are sometimes egregious viola-
tions of prisoners’ constitutional rights. See e.g.
Tillery v. Owens, 907 F.2d 418 (3d Cir. 1990)
(cellblocks infested with vermin, bed bugs,
mice, fleas, and lice; bird feces on floors and
railings and , “so dense” that cellblock windows
are “virtually covered”; auditorium and gymna-
sium, where several hundred inmates are
supervised by one correctional officer, are
“dens of violence”; no master system for
unlocking cells during a fire, as a result of which
it would take at least fifteen minutes to evacu-
ate all inmates from a cellblock, although the
block would be filled with smoke within two to
three minutes); Gates v. Collier, 501 F.2d 1291
(5th Cir. 1974) (water supply contaminated with
sewage; exposed electrical wiring; lack of
sufficient fire-fighting equipment; broken
windows; cells known as the “dark holes,”
which lack lights, a sink, a toilet, or furniture and
which have a hole in the floor for bodily wastes;
inmates placed in the dark hole without clothes
or bedding; brutal methods of discipline em-
ployed, including the forced administration of
milk of magnesia to inmates and turning fans on
wet and naked inmates); Madrid v. Gomez,
889 F. Supp. 1146 (N.D. Cal. 1995) (endemic
failure to meet prisoners’ medical needs and
prevalent use of excessive force against
prisoners, such as when correctional officers
held a mentally ill prisoner in a bathtub of
scalding water, burning him so badly that large
clumps of skin from his buttocks hung down
around his legs).

Despite the importance of enforcing prisoners’
constitutional rights and the demonstrated penchant of
some government officials to violate or tolerate
violations of those rights, the PLRA significantly
restricts, in a number of ways, the traditional equitable
power of courts to redress unconstitutional conditions

of confinement. To give but three examples of ways
in which the PLRA has contracted courts’ remedial
authority, the Act limits the amount of time that a
preliminary injunction can remain in effect in a
conditions-of-confinement ease to just ninety days. 18
U.S.C. § 3626(a)(2).

Second, the Act provides that upon motion of a
defendant or certain state or local officials, an
injunction will be terminated two years after its entry
unless the court finds that the injunction is needed to
remedy a “current and ongoing” violation of a federal
right, extends “no further than necessary to correct
the violation,” is “narrowly drawn,” and is the least
intrusive means” of correcting the violation. Id. §
3626(b)(1)(A)(i); Id. § 3626(b)(3). In other words, to
avoid termination of the injunction, the plaintiffs must
once again prove their entitlement to relief. (By
contrast, when defendants seek termination of an
injunction in a case in which nonprisoners prevailed,
the defendants have the burden of proving that they
are operating an institution in conformance with the
Constitution and that it is unlikely that they will resume
their unconstitutional conduct. Board of Education
v. Dowell, 498 U.S. 237, 247 (1991)). And even if
the prisoner-plaintiffs are able to make the showing
required by the PLRA, the Act allows the defendants
to file a termination motion every year thereafter,
placing perpetual and onerous burdens on the plaintiffs
and the court. 18 U.S.C. § 3626(b)(1)(A)(ii).

Finally, the mere filing of  a motion to terminate an
injunction, without more, automatically stays the
injunction thirty to ninety days after the motion is filed.
Id. § 3626(e)(2). In other words, enforcement of the
injunction halts pending the adjudication of the motion
even if the defendants have failed to comply with the
injunction and unconstitutional conditions persist in the
prison.

As the American Bar Association has long contended,
legislation should not curtail the remedies available to
federal courts to enforce constitutional rights. Report
of the Board of Governors to the House of Delegates,
Annual Report of the American Bar Association 701
(1982). In addition, the scope of the courts’ equitable
powers in cases involving prisoners are held to be no
different than the scope of those powers in cases
brought by all other litigants. The remedial authority
that the PLRA has wrested from courts therefore
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The PLRA places a number of restrictions on the
attorney’s fees that can be recovered under § 1988 by
prisoner-plaintiffs who prevail in civil-rights suits,
restrictions that do not apply to any other prevailing
litigants, For example, instead of the defendant paying
the full fee award, a certain portion (up to twenty-five
percent) of the damages a prisoner recovers must be
applied to pay the attorney’s fees awarded against the
defendant. 42 U.S.C. § 1997e(d)(2). In addition, the
PLRA imposes a cap on the hourly rate at which
attorneys who represent prevailing prisoners are
reimbursed, creating a disincentive for attorneys to
represent prisoners. Id. § 1997e(d)(3), And no matter
how much time a lawyer invests in a prisoner-client’s
case, the fee award is capped at 150% of the
judgment. Id. § 1997e(d)(2). See Riley v. Kurtz, 361
F.3d 906, 917-18 (6th Cir. 2004) (finding that the 150%
cap forbade the award of additional attorney’s fees
for the over $25,000 in fees and expenses incurred
by the prisoner’s counsel in successfully defending on
appeal the judgment entered on the prisoner’s behalf),
For example, if a, prisoner recovers a hundred dollars
in damages, the fee award will be just $150, hardly the
recompense needed to enable prisoners seeking
damages for violations of their constitutional rights to
procure the assistance of counsel.  See e.g. Robbins
v. Chronister, 435 F.3d 1238 (10th cir., 2006) (finding
that a prisoner awarded one dollar in damages for the
violation of his Fourth Amendment rights was entitled
to $1.50 in attorney’s fees).

These restrictions on attorney’s fees make it even
more difficult for prisoners to secure counsel to
represent them in cases brought to remedy violations
of their civil rights. Consequently, the Commission on
Safety and Abuse in America’s Prisons recommended
that the PLRA’s restrictions on attorney’s fees be
removed, Commission on Safety and Abuse in
America’s Prisons, Confronting Confinement 86
(2006). The American Bar Association joins in that
recommendation.

5. Repeal the PLRA provisions extending its
requirements to juveniles confined in juvenile
detention and correctional facilities, The
PLRA’s proponents professed that its provi-
sions were designed to curb the filing of
frivolous lawsuits by prisoners. Juveniles
incarcerated in juvenile detention and correc-
tional facilities had not filed the frivolous
lawsuits that those lobbying for the PLRA’s

should be returned to them. And to the extent that the
enactment of these restrictions on the courts’
equitable powers stemmed from legitimate concerns
about the length of time that some correctional
facilities have operated under a court order, Congress
should initiate a full ranging factual inquiry to
determine the reasons for the prolonged periods of
time that some court orders’ have been in effect. See
e.g. Glover v. Johnson, 934 F.2d 703, 715 (6th Cir.
1991) (“The history of this case shows a consistent
and persistent pattern of obfuscation, hyper-technical
objections, delay, and litigation by exhaustion on the
part of the defendants to avoid compliance with the
letter and the spirit of the district court’s orders. The
plaintiff class has struggled for eleven years to
achieve the simple objectives of equal protection
under the law generally, and equality of opportunity
specifically.”). Only then can an informed decision be
made as to what steps Congress can and should take
to ensure that unconstitutional conditions of
confinement are abated promptly.

4. Amend the PLRA to allow prisoners who
prevail on civil-rights claims to recover the
same attorney’s fees recoverable in civil-
rights cases brought by the general public.
Title 42 U.S.C. § 1988(b) provides for the
award of “reasonable” attorney’s fees to
parties who prevail in suits brought under §1983
and several other federal statutes to enforce
civil rights. Believing that the enforcement of
civil rights is of the “highest priority,” S. REP.
NO, 94-1011, at 3 (1976), Congress enacted §
1988 because, without a fee-award provision
enabling lawyers to recover their costs in
representing civil-rights plaintiffs, victims of
civil-rights violations often would be unable to
procure the assistance of counsel, The nation’s
civil-rights laws then would go largely
unenforced. See Id. at 5 (“In several hearings
held over a period of years, the Committee has
found that fee awards are essential if the
Federal statutes to which S. 2278 applies are to
be fully enforced,”);’122 CONG. REC, 35,182
(statement of Rep. Seiberling) (“IA) failure to
authorize the awarding of attorneys’ fees in civil
rights cases will, as a practical matter, repeal
the civil rights laws for most Americans,”).
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enactment referred to in largely unsubstantiated
anecdotes, See Hon. Jon O, Newman, Pro Se
Prisoner Litigation: Looking for Needles in
Haystacks, 62 Brook. L. Rev, 519, 520-22
(1996) describing the accounts of the prisoners’
lawsuits cited in an effort to secure the PLRA’s
passage as “at best highly misleading and,
sometimes, simply false”). In fact, because of
their age and other encumbrances, incarcerated
juveniles file very few lawsuits at all, much less
frivolous lawsuits, even when they have
suffered gross violations of their constitutional
rights. Nonetheless, the PLRA’s provisions
currently apply to children confined in detention
and correctional facilities for juveniles, further
diminishing the protection the law affords this
very vulnerable stratum of confined individuals,
See, e.g. Minix v. Pazera, 2005 WL 1799538
(N.D. Ind. 2005) (federal claims dismissed
because plaintiff, who was repeatedly raped
while confined in juvenile facilities and whose
mother contacted numerous government
officials in her “heroic efforts” to protect her
son, failed to file a formal grievance protesting
the defendants’ failure to protect him).

In addition to adopting the recommended amendments
to the PLRA set forth above, Congress should fully
examine the repercussions of other PLRA provisions
on the ability of inmates with meritorious legal claims
to obtain redress for the violation of their federal
rights, The PLRA’s filing-fee provisions, for example,
warrant congressional scrutiny. Under these
provisions, indigent prisoners who bring a federal
lawsuit and cannot pay the full filing fee upfront must
pay a partial filing fee at the outset and must pay the
entire fee over time, a requirement to which no other
indigent litigant is subject, 28 U.S.C. § 1915(b)(1).
Because access to the courts is crucial to the
enforcement of constitutional and other legal rights,
the burden is upon those who, favor this and other
PLRA restrictions to demonstrate that those
restrictions do not frustrate the enforcement of the
constitution and civil rights laws or impair the ability of
prisoners to obtain full redress for violations of their
legal rights.

Congress should also hold hearings to determine what
steps the federal government should take to foster the
just resolution of prisoners’ complaints by correctional
grievance systems. Those steps might include linking

federal funding to specified improvements in
grievance processes, technical assistance from the
federal government to improve those processes, and
further changes in the PLRA to limit application of the
exhaustion requirement to grievance systems that
meet certain delineated requirements, If grievance
systems are structured in a way that maximizes their
potential to solve problems, address prisoners’
legitimate concerns, and remedy violations of
prisoners’ legal rights, prisoners will be less likely, and
have less of a need, to turn to the federal courts for
redress.

For a discussion of some of the structural features of a
grievance system that may avert the need for litigation,
see LIMITING THE BURDENS OF PRO SE
INMATE LITIGATION: A TECHNICAL ASSIS-
TANCE MANUAL FOR COURTS, CORREC-
TIONAL OFFICIALS, AND ATTORNEYS GEN-
ERAL (American Bar Association 1997).

Reader submissions are welcome.
Please send to:

Prisons & Corrections Section
Michigan State Bar
PO Box 12037
Lansing, MI  48901
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PRISON BUILD PROGRAM
By Michael S. Green

Working on two fronts, the Michigan Prison Build Program within the Michigan Department of Corrections
has helped build homes for hundreds of low-income families since its inception while preparing prisoners for
employment upon release.

The Michigan Department of Corrections (MDOC) has a tradition of supporting community projects.
Because of that, then Governor John Engler in his 1998 “State of the State” address, charged the department
to help Habitat for Humanity affiliates speed up construction at home sites by having prisoners prefabricate
the wall panels inside prisons.

With this mandate, prison staff and inmates at three
(3) facilities built 72 sets of these wall panels for
Habitat for Humanity. From this pilot project, the
Prison Build Program was formed. Since its inception
as a pilot project in late 1998 there are now 18
prisons engaged in the Prison Build Program and
hundreds of prisoners and staff and a central
distribution landscape center for horticulture products
at the Parnall Correctional Facility in Jackson.

Under the leadership of Governor Jennifer Granholm
and MDOC Director Patricia Caruso, the Prison
Build Program continues to expand.

To date, the Prison Build Program has assisted in
building more than 1,900 homes for Habitat for
Humanity families; 15 cabins for Michigan state
parks; a complete home; 15 tool sheds for a food
bank organization; furniture for state parks; more
than 290 beds for Genesee County impoverished
youth, provided thousands of horticulture products;
created hundreds of housing designs; and, assisted in
many special projects. And, all this is accomplished
with minimum use of taxpayer dollars.

The MDOC Education division of the Office of
Employment Readiness trains prisoners using the
nationally recognized curriculum from the National
Center for Construction Education and Research or
an intensive horticulture vocational course.

Prisoners then seek acceptance into the Prison Build Program where they work as a team to meet any
number of assigned projects.

The cost of material and equipment to build or landscape is paid for by the nonprofit agency that receives the
housing or landscape product. The Prison Build Program does not receive nor transfer any money for
payment of material or equipment costs. For example, material used to build housing for Habitat for Humanity
families are paid for by grants provided to Habitat for Humanity of Michigan through the Michigan State
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Housing Development Authority; the cabins built for Michigan state parks for the Department of Natural
Resources are paid for by a grant approved by the Michigan Natural Resources Trust Fund; and, material
used to build for other nonprofit organizations is paid for by that nonprofit organization.

Below is a partial list of accomplishments provided by the staff and prisoners of the MDOC Prison Build
Program:

• Finalist, Council of State Governments, Innovations in Government Program, 2001
• Semi-Finalist, Harvard University, Innovations in American Government Program, 2001.
• Built the first complete house inside prison walls for Habitat for Humanity, 2003. A three bedroom,

1,250 sq. ft. home went to a single mother and moved out from inside the prison walls complete to
the degree that the only items needed were the furnace, electrical hook-up, and final inspection.

• Designed and helped build four five star energy homes for the Battle Creek Habitat affiliate.
• Declared one of the top five (5) prison partnership programs in the country by Habitat for Humanity

International for 2001.
• Built more than 100 homes for Habitat families using lumber milled from the 2001 Christmas tree

that was displayed in front of the United States Capitol
• Assisted Michigan Habitat for Humanity as the most successful participant in the Habitat

International’s Governor’s Build, 2000.
• Produced more housing products

and landscaping than any other
correctional system in history of
the annual Habitat International
Jimmy Carter Work Project,
sponsored by Michigan in 2005.
The Prison Build Program
landscaped 100 homes; built
more than 6,000 wall frames,
more than 750 kitchen and bath
cabinets and 30 sheds and
designed countless housing plans.

• Showcased nationally on the Do-
It- Yourself Network for its
participation in the 2005 Jimmy
Carter Work Project.

• Chosen to help design and build a
Habitat for Humanity home in
partnership with staff and governors during the annual meeting of the National Governor’s
Association, summer, 2007.

The winners of the Prison Build Program are many. Low-income families secure a decent place to live, and
communities that welcome such housing gain an additional tax base along with neighborhood stability.
Employers are finding a new source of skilled labor among the trained and experienced prisoners who have
been paroled. Prisoners are transformed as they learn a trade, contribute to society and gain new hope for
their reentry back to the world. Finally, any reduction in recidivism reduces the cost of adjudication and
incarceration to the taxpaying citizen.

Editors Note:  The website for the Prison Build Program is www.michigan.gov/prisonbuild.  Michael S.
Green is the Administrator of the Prison Build Program.  He can be reached at greenms@michigan.gov,
(517) 335-1390.
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BALANCING OUR PRIORITIES:
CAN WE SAFELY SPEND LESS ON CORRECTIONS?

A SYMPOSIUM

The symposium, “Balancing Our Priorities: Can We Safely Spend Less on Corrections?” was held
on May 2, 2008, at Lansing Community College. The idea of the symposium was spearheaded by the Prisons
and Corrections Section of the State Bar of Michigan. Other sponsoring organizations were: Citizens Alliance
on Prisons and Public Spending (CAPPS), Criminal Law Section, State Bar of Michigan, Michigan Cor-
rections Association and Michigan Council on Crime and Delinquency. Approximately 150 individuals
attended the event.

Presentations were made on “The Growth of Corrections: a 30 year perspective”, by Matthew
Johnson of Citizens Research Council, and on. “Promoting Balance”, by Jean Doss, of J. Doss Consulting,
LLC. A panel discussion on “Strategies for Promoting Cost-Effective Corrections” was moderated by
Lynn Jondahl, and panelists were Dennis Schrantz, Michigan Department of Corrections, Robert Brown Jr.,
consultant, Barbara Levine, Citizens Alliance on Prisons and Public Spending and Jeffrey Sauter, Eaton
County Prosecutor. A second panel discussion on “Investing in Prevention” was moderated by Lynn
Jondahl, and panelists were Michael Reagan, Proaction Behavioral Health Alliance, Mark Reinstein, Mental
Health Association of Michigan, Elizabeth Arnovits, Michigan Council on Crime and Delinquency, Paul
Bailey, Berrien County Sheriff, and K.P. Pelleran, Fight Crime, Invest in Kids.

For more information, conference materials and pictures go to:

www.balancingourpriorities.org
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State Bar of Michigan
Prisons & Corrections Section
P.O. Box 12037
Lansing, Ml 48933-2037

JOIN THE PRISONS & CORRECTIONS SECTION

I am interested in joining the Prisons and
Corrections Section of the State Bar of
Michigan!

Name (include State Bar Number, if applicable)

Firm/Professional Affiliation/Inmate Number &
Facility

Mailing Address Suite/Apt. Number

City State Zip Code

Telephone Number

Membership Status Sought:

Attorney membership ($20)

Associate membership (non-attorney criminal
justice professionals) ($15)

Newsletter subscription only (non-criminal
justice professionals) ($10)

Send completed application with payment to:

Prisons & Corrections Section
P.O. Box 12037

Lansing, Michigan 48901-2037

Make checks payable to: “State Bar of Michigan”
Attorney changes of address should be sent directly
to the State Bar of Michigan.  All others should be
sent to the Section P.O. Box.

First-Class Mail
U.S. Postage Paid

Lansing, MI
Permit N. 191

PLEASE NOTE:  Newsletter subscriptions will no longer be available to prisoners.  Law
libraries will continue to have the Forum available.  Copies will be available for purchase at $4
each by sending a request to:  State Bar of Michigan , Prisons & Corrections Section, PO Box
12037, Lansing, MI  48933-2037.


