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Statement from the Chair

Welcome!  It is my honor to serve as your Chair for the 2015-2016 year and 
my privilege to welcome many new members to our Section.  We grew from 163 
members in 2013-2014, to 238 members in 2014-2015.  And, with the attention 
that issues related to incarceration have received in the news in recent months, I 
expect our membership will continue to grow.  

For those of you new to the Prisons and Corrections Section of the State Bar, 
you can expect to receive updates regarding new legislation, new Department of 
Corrections’ policies, and new case law in this semi-annual newsletter.  You can 
receive updates more swiftly if you “like” our Section’s page on Facebook by search-
ing “Prisons and Corrections Section of the State Bar of Michigan” and follow us 
on Twitter at @SBM_PCS.  I have to thank my predecessor, Jessica Zimbelman for 
bringing Prisons and Corrections onto social media.  Our council meets the first 
Saturday of every month from September through May.  Also, each June we host 
an attorney training at the State Bar covering practice tips on a topic related to cor-
rections.  I hope you will join us for this year’s training – June 4, 2015.  

I think I am most proud of the diversity of membership of our Section.  There 
are not many Sections of the State Bar open to “associate” or non-lawyer members 
– ours is one of the few.  You will find three associate members on our council.  
And, if you attend one of our events, you will find yourself in the company of not 
only lawyers and judges, but also probation officers, corrections officers, mental 
health professionals, academics, community activists, formerly incarcerated indi-
viduals, family members of incarcerated individuals and law enforcement.  Lively 
and informative discussions occur when we bring these folks together!

Please contact me if you are looking for ways to become more involved; we 
have many opportunities.  I hope to see you at a Prisons and Corrections Section 
event this year!

Jackie Ouvry
Chair
Prisons and Corrections Section
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Why did the Michigan Supreme Court hold that Michigan’s sentencing 
guidelines were unconstitutional?

In People v. Lockridge, ___ Mich. ___ (Docket No. 149073, July 29, 2015), 
the Michigan Supreme Court held that Michigan’s statutory sentencing guidelines 
scheme violates the U.S. Constitution.  Specifically, the Court held that the stat-
utes that control Michigan’s sentencing guidelines violate the Sixth and Fourteenth 
Amendments of the U.S. Constitution.  This is because the sentencing guidelines 
range for the minimum sentence is considered a mandatory minimum sentence as 
defined by the U.S. Supreme Court.

In order to assess points for the offense variables of the guidelines, judges often 
have to find facts that were not a part of the conviction itself.  By statute and case 
law, the assessment of points for offense variables only needs to be supported by a 
preponderance of the evidence standard of proof.  (Preponderance of the evidence 
is a much lower standard of proof than beyond a reasonable doubt.  Preponderance 
means “more likely than not” that the fact exists.  This is not a very hard standard 
to meet. On the other hand, beyond a reasonable doubt is a much higher standard 
and requires the fact finder to have no reasonable doubt in order to find facts).  Since 
an individual’s sentencing guidelines range (mandatory minimum sentence) can be 
increased by this judicial-fact finding and because that fact-finding is not held to a 
beyond a reasonable doubt standard, the Michigan Supreme Court held that Michi-
gan’s statutory sentencing guidelines scheme violates the constitutional requirements 
explained in the U.S. Supreme Court’s decisions in Apprendi v. New Jersey, 530 U.S. 
466 (2000), and Alleyne v. United States, 570 U. S. ___, 133 S. Ct. 2151 (2013).

Will the sentencing guidelines still be scored or were they thrown out 
completely?

The sentencing guidelines will still be scored.  The Supreme Court did not throw 
them out completely.  It only severed (cut out) a few portions of M.C.L. § 769.34.

Generally, when a court finds that a statute is unconstitutional, that court tries to 
save as much of the statute as it can because the statute itself represents the collective 
will of the Legislature.  This means that the court will try to carve out the unconsti-
tutional parts and make the rest of the statute still function in the way the Legislature 
wanted as much as it can.

In Lockridge, the Court did not throw out the sentencing guidelines completely; 
it only cut out (severed) portions of M.C.L. § 769.34.  The Court cut out a portion 

1   The answers in this guide provide preliminary analysis of Lockridge as of September 23, 2015.  Sev-
eral issues remain unsettled, and defendants are advised to consult with an attorney prior to taking 
any action in their case following Lockridge.   

A Guide for Criminal Defendants and Prisoners
Following People v Lockridge, the decision that ruled 
Michigan’s Sentencing Guidelines Unconstitutional1
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of subsection (2) of M.C.L. § 769.34, which previously 
stated that the minimum sentence imposed by the court 
“shall be within the appropriate sentence range . . . .”  
The Court also cut out a portion of subsection (3), which 
provided that the sentencing court may depart from the 
sentencing guidelines range “if the court has a substan-
tial and compelling reason for that departure . . . .”  The 
Court additionally noted that other portions of M.C.L. 
§ 769.34 or another statute might need to be cut out as 
well:  “To the extent that any part of M.C.L. § 769.34 or 
another statute refers to use of the sentencing guidelines 
as mandatory or refers to departures from the guidelines, 
that part or statute is also severed or struck down as nec-
essary.”  Lockridge at 2 and n. 1.

This means that going forward from now on, the sen-
tencing judge will still score the sentencing guidelines, 
and is still allowed to score the offense variables based on 
facts found by the judge under the preponderance of the 
evidence standard of proof.  But the guidelines range that 
results from the scoring will no longer be binding or man-
datory on the sentencing judge.  The guidelines range will 
only be advisory, like a suggestion.  If the judge wants to 
impose a minimum term of sentence that is either above 
or below the guidelines range (also known as a departure), 
the judge is no longer required to give a “substantial and 
compelling” reason for doing that.  Now, the length of 
the minimum sentence imposed, whether it is within the 
sentencing guidelines range, above it, or below it, will be 
reviewed by the appellate courts for “reasonableness.”

Since the sentencing guidelines will still be scored, 
does the judge have to consider them at sentencing?

 Yes, the judge still has to consider the sentenc-
ing guidelines range.  The Supreme Court in Lockridge 
said the guidelines still “remain a highly relevant con-
sideration in a trial court’s exercise of sentencing discre-
tion.”  Id. at 28.  The trial court “must” determine the 
applicable range and take that range into account when 
imposing sentence.  Id. at 2, 28.  But remember, as ex-
plained above, the guidelines range is no longer binding 
on the judge, it is just advisory (a suggestion) and the 
judge does not have to offer a substantial and compelling 
reason to impose a minimum term of sentence that is 
above or below the sentencing guidelines range.

Can a sentencing judge still do his or her own 
fact-finding and score the guidelines based on the 
preponderance of the evidence standards?

Yes.  There is nothing in the Lockridge decision that 
directs sentencing judges to limit their fact-finding or to 
apply a different standard of proof.  Lockridge directs that 
the judge must still assess the highest number of points 
possible.  Id. at 29, n. 28.

The Michigan Supreme Court cured or fixed the 
constitutional problem with the sentencing guidelines 
system by making them advisory rather than binding.  
Because the guidelines range is no longer binding, it no 
longer results in the equivalent of a “mandatory” mini-
mum and it no longer violates the federal constitution 
to have the judge score the guidelines based on his or 
her own fact-finding by a preponderance of evidence 
standard of proof.  The Michigan Supreme Court is us-
ing the same cure that the U.S. Supreme Court came up 
with in United States v. Booker, 543 U.S. 220, 233; 125 
S.Ct. 738 (2005), after it held that the federal sentencing 
guidelines were unconstitutional.

Must the sentencing judge state reasons for imposing 
a sentence that is outside of the guidelines range?

Yes.  The sentencing judge must still justify or ex-
plain his or her reasoning for the sentence imposed in 
order to allow for proper appellate review.  But the judge 
no longer has to satisfy the “substantial and compelling” 
reason test before departing from the guidelines range.  
In theory, this should make it easier for the sentencing 
judge to impose a sentence that departs above or below 
the sentencing guidelines range.

The length of the sentence imposed, whether it is 
within the sentencing guidelines range or a departure 
from the guidelines range, either above it or below it, will 
be reviewed on appeal for “reasonableness.” Resentencing 
is required when the appellate court determines the sen-
tence is unreasonable.  Lockridge, slip op. at 29.

What is this new “reasonableness” review?

We do not know yet what the Michigan appellate 
courts will consider reasonable or unreasonable or how 
that test will be applied.  Michigan has historically used 
different terms like “shock the conscious” or “proportion-
ality.”  See People v. Coles, 417 Mich. 523, 549 (1983); 
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People v. Milbourn, 435 Mich. 630, 661 (1990).  This 
new term, “reasonableness” comes from the test that the 
U.S. Supreme Court adopted in Booker, supra, which the 
Michigan Supreme Court adopted in Lockridge.

The Lockridge Court spoke of appellate review for 
“reasonableness” without distinguishing between sen-
tences falling within the guidelines range and those that 
do not.  Lockridge, slip op. at 29.   However, histori-
cally in Michigan, a sentence that is within the guidelines 
range of accurately scored sentencing guidelines was pre-
sumed to be proportionate, People v. Broden, 428 Mich. 
343, 354 (1987), although “even a sentence within the 
sentencing guidelines could be an abuse of discretion in 
unusual circumstances.”  People v. Milbourn, 435 Mich. 
630, 661 (1990). 

There is no case law in Michigan addressing appellate 
review of sentences under a “reasonableness” standard.  
Under federal law, which may not give us an exact com-
parison because there are many differences between sen-
tencing in the federal system and the Michigan system, 
see 18 U.S.C. § 3553(a), a trial judge may not presume 
that a sentence falling within the sentencing guidelines 
range is reasonable, but the appellate court reviewing the 
sentence may presume that such a sentence is reasonable. 
Booker, supra at 259-260; Rita v. United States, 551 U.S. 
338, 347-351 (2007).  It is unclear whether the Michi-
gan appellate courts will adopt the appellate presump-
tion of reasonableness for within-guideline sentences as 
allowed by Rita.

Will a defendant still be entitled to resentencing if 
the sentencing guidelines were scored wrong?

Probably, yes.  In Lockridge, the Supreme Court did 
not sever subsection (10) of M.C.L. § 769.34, which is 
the part of the sentencing guidelines statute that allows 
for challenging a sentence on appeal based upon a mis-
take in scoring the guidelines or the consideration of in-
accurate information.  Likewise, the Court did not over-
rule its own prior cases of People v. Kimble, 470 Mich. 
305 (2004) and People v. Francisco, 474 Mich. 82 (2006), 
which provide the legal framework for determining when 
a defendant is entitled to resentencing because of a mis-
take made in scoring the sentencing guidelines.  Further, 

it appears that after Booker, the federal courts still grant 
resentencing where there was error in scoring the federal 
sentencing guidelines, and the Michigan Supreme Court 
was trying to follow the Booker decision’s remedy.

Whether the guidelines were accurately scored ap-
pears to be a separate and distinct question from whether 
the sentence imposed was “reasonable.”   Ensuring the 
sentencing guidelines were accurately scored goes toward 
procedural fairness, while evaluating whether the length 
of the sentence imposed goes toward substantive fairness. 
It appears that a defendant will be able to challenge his 
sentence for being either procedurally unfair or substan-
tively unfair or both.  

Does Lockridge apply to me if I was sentenced before 
it was issued on July 29, 2015?

It will likely depend on whether or not your direct 
appeal is over.  

If you are still in your direct appeal period, then yes 
Lockridge applies to you.  This generally means that if one 
of the following is true, then Lockridge applies to you: 

a.  Your case is currently in the Michigan Court 
of Appeals or in the Michigan Supreme Court 
on your first appeal following sentencing, and 
you have not yet had to file a motion for relief 
from judgment (6.500  motion).  If you are 
in this circumstance, then Lockridge applies to 
you whether you were convicted at a trial or 
you pled guilty or no contest. OR

b.  If you were convicted by a guilty or no contest 
plea rather than a trial and you are still within 
6 months of the date that you were sentenced, 
then Lockridge applies to you. OR

c.  If you were convicted at a trial, you did not ask 
to appeal, but you are still within 6 months of 
the date that you were sentenced, then Lock-
ridge applies to you.

If you already finished your direct appeal or if you did 
not request an appeal and you are more than 6-months 
past the date that you were sentenced, then no, Lockridge 
will not likely apply to you.  This is because there are legal 
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principles that limit when appellate decisions are retroac-
tive to cases that are already final. A case is final if the 
direct appeal is over or the time for taking a direct appeal 
passed without the defendant requesting an appeal.  The 
U.S. Court of Appeals for the Sixth Circuit, which covers 
Michigan, held that Booker is not retroactive to federal 
prisoners in Humphress v. United States, 398 F.3d 855, 
859 (6th Cir.2005), and the Michigan Supreme Court 
based the cure or fix for the constitutional violation in 
Lockridge on the Booker cure.  The Michigan Supreme 
Court recently held that the U.S. Supreme Court’s opin-
ion in Miller v. Alabama, 567 U.S. ___; 132 S. Ct. 2455 
(2012), which held that mandatory sentences of life with-
out the possibility of parole for juvenile offenders was 
unconstitutional, was not retroactive.  So Lockridge will  
likely also not be retroactive.  This means it will likely 
not apply to you if you can only raise it in a collateral ap-
peal, such as in a motion for relief from judgment/6.500 
motion or an appeal following the trial court’s denial of a 
motion for relief from judgment/6.500 motion.  But the 
question of whether Lockridge is retroactive has not yet 
been decided by an appellate court at the time this guide 
was drafted (September 2015).

If Lockridge does apply to me, as a prisoner still in 
my direct appeal period as explained above, how do I 
raise it in my case if it was not already raised?

If your case is currently in the Michigan Court of Ap-
peals or in the Michigan Supreme Court, and you are rep-
resented by an attorney, you can contact your attorney to 
discuss whether it is in your best interests to seek to add a 
Lockridge claim through a supplemental pleading, such as 
a supplemental brief on appeal or supplement to an appli-
cation for leave to appeal.  It may be necessary for the at-
torney to file a motion seeking to file a supplement before 
the court will accept the Lockridge issue for consideration.  

If you are currently not represented by an attorney, 
but your case is pending on direct appeal in the Court of 
Appeals or Supreme Court, you can file a  pro per  motion 
to supplement your existing brief or application with the 
Lockridge issue [tip: file the supplemental issue with its 
own cover sheet along with your motion asking the court 
to accept it (at the same time together), so that if the 
court grants your motion, it already has the Lockridge 
supplement on hand and you don’t have to do another 
separate filing].  Please be sure to see the section below on the 
possible risks of seeking resentencing after Lockridge.

If you were convicted by a guilty plea or no contest 
plea rather than a trial and you are still within 6 months 
of the date that you were sentenced OR if you were con-
victed at a trial, you did not ask to appeal, but you are 
still within 6 months of the date that you were sentenced, 
ask for the appointment of an appellate attorney as soon 
as possible (or hire one if you have the funds to so).  If 
you are afraid that the 6-month time period after your 
sentencing date will pass before you are able to get an 
attorney, you may want to file a pro per motion to cor-
rect an invalid sentence (for resentencing) in the circuit 
court where you were convicted and request counsel at 
the same time. Please be sure to see the section below on the 
possible risks of seeking resentencing after Lockridge. 

What if the sentence imposed on me before the date 
of the Lockridge decision was an upward departure 
from the sentencing guidelines range?

If the sentence imposed on you at the original sen-
tencing was an upward departure from the sentencing 
guidelines range, then you are likely not entitled to resen-
tencing.  In Lockridge, the Supreme Court held that Mr. 
Lockridge was not entitled to resentencing because the 
sentencing judge had departed upward from the then-
binding and mandatory sentencing guidelines range.  
The Supreme Court found that the defendant thus could 
not show that he was prejudiced by the constitutional 
error “because the sentencing court has already clearly 
exercised its discretion to impose a harsher sentence than 
allowed by the guidelines and expressed its reasons for 
doing so on the record. It would not make sense to ar-
gue that the court in those circumstances would impose a 
lesser sentence had it been aware that the guidelines were 
merely advisory.” Id. at 32, n. 31.  If your original sen-
tence was an upward departure, you will need to come up 
with a good argument for why you were prejudiced when 
Mr. Lockridge was found not to be prejudiced.

It is unclear at this time if the Lockridge decision ap-
plies to upward departures from intermediate sanction 
cells (which call for a non-prison sentence), since they 
were not at issue in Lockridge.  There may be an argu-
ment to be made that Apprendi and Alleyne do not apply 
to intermediate sanction cells (remember an intermediate 
sanction cells top out at 18 months and are marked by an 
asterisk (*) in the sentencing grids found toward the back 
of the sentencing guidelines manuals).
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Are there risks I should know about before I raise a 
Lockridge issue asking for resentencing?

Yes, definitely.  This is why it is important to discuss 
the circumstances in your individual situation and the 
possible benefits versus the possible risks with an attor-
ney before deciding whether or not to seek resentencing 
under Lockridge.   

Remember, going forward, the sentencing guidelines 
range will no longer be binding on the sentencing judge.  
The sentencing judge could impose an upward departure 
sentence and will not be required to give a reason that 
rises to the level of the substantial and compelling reason 
test that we are familiar with under the statutory sentenc-
ing guidelines system before Lockridge.  You should be 
especially concerned about this if at your original sen-
tencing, you received a sentence that was at the top of the 
sentencing guidelines range or somewhere in the higher 
end of the range; there is a real risk that a judge could 
grant you resentencing and then impose a higher sen-
tence at the resentencing hearing.

Even if there has been no change in your circum-
stances since the original sentencing, (for example, you 
have not gotten any misconduct tickets,) the judge still 
might choose to give you a higher sentence at a resen-
tencing because he or she is no longer bound by the 
sentencing guidelines range.  A significant intervening 
change in law (i.e., the Lockridge decision), or a changed 
understanding of the law, might be enough to justify a 
higher sentence on remand without the usual presump-
tion of vindictiveness protection.  There are some federal 
courts that have found no presumption of vindictiveness 
where the sentence was increased following a Booker re-
mand.  See United States v. Singletary, 458 F.3d 72 (2nd 
Cir. 2006); United States v. Reinhart, 442 F.3d 857 (5th 
Cir. 2006).  And, as explained above, Lockridge is based 
on Booker.

The risk of a bad outcome at resentencing increases if 
you have received serious misconduct tickets while incar-
cerated since the original sentencing or if you have been 
convicted of additional crimes, etc., because the presump-
tion of vindictiveness definitely does not apply then.  This 
is true whether you received an upward departure sentence 

originally or you received a sentence with the sentencing 
guidelines range originally. 

On the other hand, if your sentence was at the bot-
tom of the sentencing guidelines range or near the bot-
tom, and you have not had behavioral problems since the 
original sentencing hearing, you may have a good hope 
of getting some sort of time cut at a resentencing con-
ducted pursuant to Lockridge.  Of course, there are no 
guarantees.

What if my appeal was held in abeyance pending the 
Lockridge decision or my attorney raised this issue in 
my appeal which has not been decided yet, and now I 
am not sure that I want to be resentenced?

In Lockridge, the Michigan Supreme Court provided 
an “opt-out” provision for criminal defendants who no 
longer wish to be resentenced.  After you are notified that 
you are scheduled for a resentencing, you may promptly 
notify the circuit court that you no longer want to be 
resentenced.  Lockridge, slip op. at 35.  The Michigan 
Court of Appeals also recognized this opt-out provision 
in a recent published opinion examining Lockridge due 
to the potential risks.  People v. Stokes, __ Mich. App. __ 
(Docket No. 321303, September 8,, 2015) slip op. at 11-
12.   You should be allowed the opportunity to consult 
with an attorney before making that decision.

The principal author of this guide is Jacqueline Mc-
Cann, Assistant Defender and principal author of SADO’s 
Defender Plea & Sentencing book. Acknowledgment also 
goes to Anne Yantus, Manager of SADO’s Special Unit on 
Pleas and Sentencing, Brett DeGroff (counsel in Lockridge), 
Desiree Ferguson (counsel in Lockridge), SADO Assistant 
Defender Randy Davidson and to the many attorneys who 
generously contributed their thoughts and ideas.

This material was originally prepared for the Criminal 
Defense Newsletter of the State Appellate Defender Office 
and is reprinted with permission.
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FCC Sets New Ceiling for Prison and Jail Telephone Rates

On October 22, 2015, the Federal Communications 
Commission (FCC) adopted its Second Report and Order 
and Third Further Notice of Proposed Rulemaking (2015 
Order) providing comprehensive reform of all aspects of 
interstate calling services (ICS) to correct a market fail-
ure, foster market efficiencies, encourage ongoing state re-
forms, and ensure that ICS rates and charges comply with 
the Communications Act.1  The reforms adopted apply to 
ICS offered in all correctional facilities, regardless of the 
technology used to deliver the service. 

This action follows the 2013 Report and Order and 
Further Notice of Proposed Rule making (2013 Order) on 
prisoner calling services that, among other things, set in-
terim rules and telephone rates that took effect on Febru-
ary 11, 2014. 2  The FCC issued a Second Further Notice 
of Proposed Rulemaking on October 17, 2014, aiming 
toward comprehensive reform of prisoner calling service 
systems and seeking public comment on steps necessary 
to establish just, reason able and fair intrastate calling 
rates, and how to ad dress site commission payments and 
ancillary charges.3

The new rates ordered October 22, 2015 supersede 
the reforms adopted in the 2013 Order and therefore 
replace the interim interstate rate caps and cost-based 
framework previously adopted.4  Over a 90-day transition 
period the FCC’s order will cap rates for debit and prepaid 
calls from state and federal prisons at $0.11 per minute, 
and calls from jails will be capped after a six-month tran-
sition period at $0.14 to $0.22 per minute based on the 
size of the facility.  (See Table 1, below.)  Collect calls made 
from prisons will initially be higher but phased into the 
lower rate caps over a two-year transition period.

The FCC’s order limits ancillary fees associated with 
ICS accounts: up to $3.00 for automated payments by 

1 In the Matter of Rates for Interstate Inmate Calling Services WC 
Docket No. 12-375, adopted Oct. 22, 2015, released Nov. 5, 
2015 (FCC 15-136), to take effect 30 days after publication 
in the Federal Register (not published at the time of this issue 
goes to press).  The 210-page order is available online at http://
transition.fcc.gov/Daily_Releases/Daily_Business/2015/
db1105/FCC-15-136A1.pdf.

2 See Prisons and Corrections Forum (Vol. 14, No. 1) Spring 2014.
3 See Prisons and Corrections Forum (Vol. 15, No. 1) Spring 2015. 
4 2015 Order, supra n.1, para. 10.

phone or online, $5.95 for payments through a live agent 
and $2.00 to receive a paper bill.  (See Table 2, below.)  
The FCC also banned flat-rate calling and discouraged 
the payment of commission kickbacks by ICS providers 
to detention facilities.  

The order takes the following steps:

• Adopts tiered debit and prepaid rate caps that apply 
to all interstate and intrastate ICS, as well as a tiered 
rate cap for collect calling (which, after two years, 
will phase down to the rate caps adopted for prepaid 
and debit calls);

• Addresses payments to correctional institutions by 
excluding site commission costs from the rate caps 
(ICS providers are discouraged, but not prohibited, 
from sharing their profits and paying site commis-
sions to facilities);

• Limits and caps ancillary service charges and address-
es the potential for loopholes and gaming, includ-
ing third-party services, thus addressing a disturbing 
trend in which ancillary service charges increased ex-
ponentially and unfairly, to the detriment of inmates 
and their families and in contravention of the statute;

• Prohibits ICS prepaid calling account funding mini-
mums and establish an ICS prepaid calling account 
funding maximum limit;

• Establishes a periodic review of ICS reforms, recog-
nizing that further refinements may be appropriate as 
the marketplace evolves, and seeks further comment 
(described below, Notice of Further Rulemaking);

• Makes clear that the rate caps and reforms we adopt 
today operate as a ceiling in states that have not en-
acted reforms with equal or lower caps on rates and 
ancillary fees and that we will preempt state laws that 
are inconsistent with the federal framework;

• Takes measures to address ongoing concerns with ac-
cess to ICS by inmates and their families with com-
munications disabilities, including requiring that the 
per-minute rates charged for TTY-to-TTY5 calls be 
no more than 25 percent of the rates the providers 
charge for traditional inmate calling services and that 

5 TTY refers to a text telephone.
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no provider shall levy or collect any charge or fee for 
TRS6-to-voice or voice-to-TTY calls;

• Adopts a transition period for rate caps and ancillary 
service charge reforms of 90 days after publication in 
the Federal Register for ICS provided in prisons and 
six months after publication in the Federal Register 
for ICS provided in jails to enable providers time to 
adjust contracts if necessary, given that the reforms 
adopted herein constitute regulatory changes and 
thus may trigger change-in-law provisions in existing 
ICS contracts; and

• Requires annual reporting and certification by ICS 
providers, to allow the Commission to ensure com-
pliance and enable monitoring of developments, and 
require the providers to be transparent with regard to 
disclosure of their rates and policies.

Table 1 - Summary of Rate Caps
Size and 
Type of 
Facility

Debit/
Prepaid 
Rate 
Cap per 
MOU

Collect 
Rate 
Cap per 
MOU 
as of 
effective 
date

Collect 
Rate 
Cap per 
MOU as 
of 
July 1, 
2017

Collect 
Rate Cap 
per MOU 
as of
July 1, 
2018

0-349 Jail 
ADP $0.22 $0.49 $0.36 $0.22 

350-999 Jail 
ADP $0.16 $0.49 $0.33 $0.16 

1,000+ Jail 
ADP $0.14 $0.49 $0.32 $0.14 

All Prisons $0.11 $0.14 $0.13 $0.11 

ADP = average daily population     MOU = Minutes of use

Notice of Further Rulemaking

The 2015 Order recognizes these steps as significant, 
but notes the FCC’s work is not complete.  The Commis-
sion has called for additional comment on rates for inter-
national calls, promoting competition in the ICS indus-
try, the benefits of a recurring Mandatory Data Collec-
tion, as well as a requirement that ICS providers file their 
ICS contracts with the Commission, video visitation, 
and other newer technologies to increase ICS options, 

6 TRS is telecommunications relay service.

and seek additional comment on the operations and eco-
nomic impacts of providing those services as experienced 
by end users, correctional facilities, and ICS providers.

Public comment on or before 30 days after the date 
of publication of the order in the Federal Register; reply 
comments are due 45 days after publication.  It has not 
been published at the time this newsletter goes to press; 
it is expected in December 2015.

Table 2 – Ancillary Service Charges Permitted
Permitted Ancillary Service 

Charges and Taxes
Monetary Cap Per Use / 

Instruction

Applicable taxes and 
regulatory fees

Provider shall pass these 
charges through to 
consumers directly with 
no markup

Automated payment fees 
(including payments by 
interactive voice response (IVR), 
web, or kiosk)

$3.00 

Fees for single-call and 
related services, e.g., direct 
bill to mobile phone without 
setting up an account

Provider shall directly 
pass through third-party 
financial transaction fees 
with no markup, plus 
adopted, per-minute rate

Live agent fee, i.e., phone 
payment or account set up 
with optional use of a live 
operator

$5.95 

Paper bill/statement fees 
(no charge permitted for 
electronic bills/statements)

$2.00 

Prepaid account funding 
minimums and maximums

Prohibit prepaid account 
funding minimums and 
prohibit prepaid account 
funding maximums under $50

Third-party financial 
transaction fees, e.g., 
MoneyGram, Western Union, 
credit card processing fees 
and transfers from third party 
commissary accounts

Provider shall pass this 
charge through to end user 
directly, with no markup

Continued from page 7
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 This is the second in a series of articles about 
Michigan’ s State Correctional Facility Reimbursement 
Act.  The first installment covered the History (Section I) 
and Overview (Section II) of the Act.1  This installment, 
Section III, covers defenses based on federal law.

III.  Defenses Based on Federal Law

Michigan’ s State Correctional Facility Reimburse-
ment Act, M.C.L. § 800.401, et seq, (Reimbursement 
Act) broadly defines “assets” subject to seizure under 
the Reimbursement Act to include income or payments 
to a prisoner “from social security, worker’s compensa-
tion, veteran’ s compensation, pension benefits, previ-
ously earned salary or wages, bonuses, annuities, retire-
ment benefits, or from any other source whatsoever . . .”  
M.C.L. § 800.401a (a).

That definition is not dispositive.  The Supremacy 
Clause of the United States Constitution, Article VI, 
Section 2, provides, “This Constitution, and the Laws 
of the United States which shall be made in pursuance 
thereof . . . shall be the supreme Law of the Land; and 
the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding.”  As a result, several federal 
laws put certain income beyond the reach of the Reim-
bursement Act.

1.  Social Security Benefits

Prisoners typically only receive social security ben-
efits in limited circumstances, such as when a prisoner 
receives past due payments after having been incarcerat-
ed.  When they do, their benefits are protected by federal 
law.  42 U.S.C. § 407(a) provides, “none of the moneys 
paid or payable [under the Social Security Act] shall be 
subject to execution, levy, attachment, garnishment, or 
other legal process . . . .”  This protection also applies 
to Supplemental Security Income (S.S.I.) benefits.  42 
U.S.C. § 1383(d)(1) (the provisions of section 407 “shall 
apply . . . to the same extent . . .”).

1 Prisons and Corrections Forum, Vol. 15, No.1 (Spring 2015).

In State Treasurer v. Brown, 125 Mich.App. 620 
(1983), the Michigan Court of Appeals held that prison 
reimbursement from social security benefits would not 
violate 42 U.S.C. § 407.2  Five years later, the United 
States Supreme Court held to the contrary, in Bennett 
v. Arkansas, 485 U.S. 395 (1988).  The Court in Ben-
nett held that § 407(a) precluded the State from taking 
Social Security benefits under an Arkansas prison reim-
bursement statute.  The Court explained that its decision 
prohibiting attachment of Social Security benefits to pay 
prison reimbursement costs is supported by its decision 
in Rose v. Rose, 481 U.S. 619 (1987), which permitted a 
state court to hold the recipient of Veterans Benefits in 
contempt for failing to pay court ordered child support 
from those benefits.  This is because the Social Security 
benefits are intended to support the recipient, while Vet-
eran’s Benefits are intended to support the recipient’s de-
pendents.  There is no hint in Bennett that S.S.I. benefits 
may be seized for any reason.

The same rationale applies in Michigan prison reim-
bursement cases.  The state may try to apply Social Secu-
rity or S.S.I. benefits paid to a prisoner to past due child 
support under M.C.L. § 800.404(5).  But 42 U.S.C. 
§§ 407(a) and 1381(d)(1), prohibit the state from tak-
ing a prisoner’s benefits to pay for either imprisonment 
or child support.  The statutes are plain: “none of the 
moneys paid” thereunder may be seized under any legal 
process (emphasis added).

The court in Wright v. Riveland, 1997 U.S.Dist. 
LEXIS 24357 (W.D. Wash. 1997) held that a Washing-
ton State prison reimbursement statute is void to the ex-
tent it conflicts with 42 U.S.C. § 407(a) and other fed-
eral statutes.  In State Treasurer v. Abbott, 468 Mich. 143 
(2003), the Michigan Supreme Court recognized that 
Social Security and Veterans benefits are protected from 
the Reimbursement Act after receipt by the beneficiary.  
468 Mich. 155.

2 The Court of Appeals found that since Brown was a prisoner 
“whose care and maintenance has been provided by the 
Department of Corrections,” he had no need for his social 
security disability benefits.  Id. at 623.

Michigan’s State Correctional Facility Reimbursement Act

By Raymond C. Walen, Jr.
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Continued from page 9

2.  Veterans Benefits

The general exemption for Veterans (V.A.) Benefits in 
38 U.S.C. § 5301(a)(1 ) provides:

Payments of benefits due or to become due under 
any law administered by the Secretary [of Veter-
ans Affairs] shall not be assignable except to the 
extent specifically authorized by law, and such 
payments made to, or on account of, a benefi-
ciary shall be exempt from taxation, shall be ex-
empt from the claim of creditors, and shall not be 
liable to attachment, levy, or seizure by or under 
any legal or equitable process whatever, either be-
fore or after receipt by the beneficiary.

This covers all benefits including National Service 
Life Insurance and United States Government Life In-
surance.  An identical exemption in 38 U.S.C. § 1970(9) 
covers Serviceman’ s Group Life Insurance and Veterans 
Group Life Insurance.

The court in Wright v. Riveland, supra, held that a 
Washington State prison reimbursement law is void to 
the extent that it conflicts with 38 U.S.C. § 5301.

If you have a question about veterans’ benefits, there is 
a toll-free number for V.A. insurance information in Phila-
delphia, (800) 669-8477, that can answer many questions.  
There are also resources at the website of the Veterans 
Health Administration http://www.va.gov/health.

3.  Payments to Native Americans from Land Leases

25 U.S.C. § 410 protects money from the sale or 
lease of Indian land from the Reimbursement Act:

No money accruing from the lease or sale of 
lands held in trust by the United States for any 
Indians shall become liable for the payment of 
any debt of, or any claim against, such Indian 
contracted or arising during such trust period . 
. . except with the approval and consent of the 
Secretary of the Interior.

This protection extends to funds that have been dis-
tributed and placed in personal bank accounts.  First 
Citizens Bank & Trust Co. v. Harrison, 326 P.2d 808, 
813 (Wash.Ct.App. 2014).

The court in Wright v. Riveland, supra, held that a 
Washington State prison reimbursement law is void to 
the extent that it conflicts with 25 U.S.C. §§ 410, 1401 
-1407, 117b, and 43 U.S.C. §§ 1606(h) and 1620.

25 U.S.C. § 410 does not apply to tribal payments 
to individuals from gaming.  In re Hutchinson, 354 B.R. 
523, 529-530 (Bankr. D. Kan. 2006).  However, the fact 
that a trust payment is not specifically exempted by stat-
ute is not the end of the story.  Review the trust docu-
ment to see if it prohibits seizure of the funds for prison 
reimbursement.

For more information, contact Michigan Indian Le-
gal Services in Traverse City, Michigan, telephone (800) 
968-6877, or one of the Department of the Interior’s 
Field Solicitor offices, in Twin Cities, Minnesota, tele-
phone (612) 725-3540, or Billings, Montana, 59103, 
telephone (406) 245-6711.  

4.  Proceeds from Lawsuits under 42 U.S.C. § 1983

In 1996, Michigan ‘s Legislature amended M.C.L. § 
800.401a(a) to remove a provision that exempted from the 
Reimbursement Act money received by a prisoner from 
the State as settlement of a claim against the Department 
of Corrections by a prisoner, and money received by the 
prisoner from the State as the result of a civil action in 
which the Department of Corrections was a named defen-
dant and found to be liable.  If a prisoner recovers money 
from the Department of Corrections in a case under 42 
U.S.C. § 1983, the money is, nevertheless, exempt under 
the Supremacy Clause of the United States Constitution.

The Missouri prisoner plaintiff in Hankins v. 
Finnel, 964 F.2d 853 (8th Cir. 1992) cert. denied, 506 
U.S. 1013 (1992), sued a former state prison employee 
under 42 U.S.C. § 1983 for sexually molesting him.  
The state defended the employee and indemnified him 
when the prisoner won a $3001 judgment.  The state 
wanted to offset the judgment with its claim under a 
Missouri prison reimbursement statute.  It filed an ex 
parte proceeding in state court and the state court ap-
pointed a receiver to hold the funds.  The Missouri 
court ordered Hankins to show cause why it should not 
enter an order appropriating the funds and applying 
them to the cost of his incarceration.  He challenged 
that action by filing a motion in the federal court that 
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entered the judgment, and the state court stayed its 
proceedings pending the outcome in federal court.  

The federal district court held that application of 
the state law in that case would be an unconstitutional 
obstacle to the accomplishment of Congress’ purpose 
in enacting 42 U.S.C. § 1983.  The Eighth Circuit 
Court of Appeals affirmed.  It held that application of 
the state prison reimbursement law “would seriously 
hamper the deterrence effect of § 1983,” because, it 
said, “neither the State nor its employees would have 
incentive to comply with the federal and constitutional 
rights of prisoners.”  The court concluded:

To the extent that the act permits the State to 
recoup the very monies it has paid to satisfy a 
judgment against one of its employees, the Act is 
invalidated under the Supremacy Clause.

The State also argues that its claim under the Re-
imbursement Act is analogous to a counterclaim 
or setoff and should be permitted on that basis.  
This argument is beside the point when the issue 
is one of preemption.

964 F.2d 861.

The court in Wright v. Riveland, supra, held that a 
Washington State prison reimbursement law is void to 
the extent that it allows seizure of funds paid in a suit 
against prison officials under 42 U.S.C. § 1983.

If the State of Michigan Treasurer sues seeking funds 
from any of the above sources, be sure to document the 
source of the funds and send it with a letter requesting 
dismissal to the assistant attorney general on the case.  
Sometimes the State will agree to dismiss the claim; often 
it will offer to split the money, even though the State has 
no legal claim to it.  If the State does not immediately 
agree to dismiss, be sure to timely file an answer to the 
complaint and order to show cause (the order will have 
been entered before the complaint is served), explain why 
the claim should not be dismissed, and attach the docu-
mentation showing the source of the funds.

Next time: Pensions, removal, and more defenses.

About the Author:  Raymond C. Walen, Jr. worked as a 
staff paralegal at Prison Legal Services of Michigan, Inc., 
from 1987 to 2008.
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Over the past two years, the Michigan Department of 
Corrections has implemented an electronic research sys-
tem for general population prisoners that requires general 
population prisoners to conduct their legal research on-
line.  See Director’s Office Memorandum (DOM) 2015-
23 “PD 05.03.115 Law Libraries” (effective 12/23/14).1  
Segregation prisoners and general population prisoners 
without direct access to a law library are to be “provided 
copies of legal research materials in accordance with cur-
rent policy guidelines.”  The service allows connection to 
the LexisNexis website only; all other internet access is 
restricted.  To provide the service, the Department con-
tracted with LexisNexis in 2013 (Lexis Contract).2  

Critics report difficulties with access to the program 
and limitations within the program itself. The research 
program provided by LexisNexis is not nearly as robust 
as what non-prisoners are familiar with.  For example, the 
tutorial and help links have been disabled and there is no 
ability to retain your search history. Other search func-
tions result in error messages, such as the option to review 
other related cases by clicking the link to “more like this 
headnote.”  There are also complaints that the computers 
provided are slow, and not always functioning.

In this process, because the Department has conclud-
ed that prisoners do not need as much time to conduct 
their research, it has reduced prisoners’ weekly access to 
the law library from six hours in two-hour minimum seg-
ments to four hours in one-hour minimum segments:

Since the minimum law library access set forth 
in PD 05.03.115 is based on the time needed to 
conduct legal research using only “hard copy” 
publications, the minimum law library access re-
quirements can now be reduced.  Effective imme-

1 DOM 2015-23 is available online, along with 
other current policies, at www.michigan.gov/
corrections/0,4551,7-119-1441_44369---,00.html.  It 
supersedes DOM 2014-29 (eff. 01/01/14) and DOM 2014-31 
(eff. 6/27/14).

2 Contract No. 071B4300003 between the State of 
Michigan and LexisNexis, effective 11/04/13 (3 year 
contract with 2 and 1 year options) (Lexis Contract) 
(available online at  http://www.michigan.gov/documents/
micontractconnect/4300003_437476_7.pdf ).

diately, prisoners shall be provided a minimum of 
four hours a week in the law library, in sessions 
of at least one hour.  Law library time includes 
ELL use, “hard copy” research, or a combination 
of both.  These are minimum requirements and, 
if resources permit, prisoners may be approved to 
use the law library for more than one hour.  Ad-
ditional time also shall be provided as set forth in 
Paragraph O of PD 05.03.115 Law libraries shall 
continue to be open a minimum of 25 hours per 
week, with at least 12 of those hours being after 
5:00 p.m. or on weekends. 

DOM 2015-23.  Critics object to the reduction in law 
library research time, reporting that, while it may be 
quicker to find a case, it still takes time to read the cas-
es.  Furthermore, reading cases on the equipment that is 
provided can been difficult, where the screens are placed 
above normal lines of sight, especially for those who re-
quire bifocal glasses to read, and when scrolling functions 
slowly. 

The hard copy law library collections that were pre-
viously required by policy were only to be retained 
during implementation of the new electronic system.  
After that point, the DOM permitted the Corrections 
Facility Administration to advise Wardens when these 
hard copy publications could be removed from the law 
library collection.  These volumes have now been re-
moved from most, if not all, facilities.  The only hard 
copy publications now required are seven volumes iden-
tified in the contract:

1. The Law Dictionary

2. Legal Research Guide: Patterns and Practice

3. Criminal Procedure: Constitutional Constraints 
upon Investigation and Proof 

4. Practical Criminal Procedure: A Constitutional 
Manual

5.  The Lawyer’s Craft: An Introduction to Legal 
Analysis, Writing, Research and Advocacy

6. Constitutional Litigation Under Section 1983

7. Weissenberger’s Michigan Evidence Courtroom 
Manual

Electronic Legal Access For Michigan Prisoners
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Although the contract requires that updates to these 
volumes be provided (Lexis Contract, Section III at 49) 
reports are that these volumes are not always current; 
moreover, these titles are poor substitutes for other avail-
able materials.  The book Constitutional Litigation Under 
Section 1983, is criticized as complicated and unhelp-
ful, covering a wide range of topics. A more useful and 
relevant text would be the Prisoners’ Self-Help Litigation 
Manual, by John Boston and Daniel E. Manville, at a 
much lower price. Other criticisms of these seven selec-
tions include the following:

Legal Research Guide: Patterns and Practice, 6th ed., 
Bonita K. Roberts, Linda L. Schlueter (2011), Lexis-
Nexis, 141 pages, $49.50.  This booklet is intended “to 
provide law students, attorneys, and others doing legal 
research a simple step-by-step guide to the basic hard 
copy research procedures.”  These hard copy procedures 
refer to reporters, digests, and Shepards, no longer main-
tained.  For electronic research, the publication refers to 
Findlaw.com, PACER, and the Library of Congress web-
site, none of which are accessible to prisoners because 
they have no Internet access other than the Lexis pro-
gram.  This volume is not the most recent.  It is now in 
its seventh edition, published in 2015.

Criminal Procedure: Constitutional Constraints Upon 
Investigation and Proof, James J. Tomkovicz, Welsh S. 
White (2012) LexisNexis, 1225 pages, $166.93.  This 
material is written by law school professors and, rather 
than providing practical and relevant information on 
criminal procedure to Michigan prisoners, is a history of 
criminal procedure in the United States.  Essential topics 
are not adequately covered, such as the right to the effec-
tive assistance of counsel.  This Sixth Amendment right 
is covered in twenty pages and has limited discussion of 
significant caselaw, i.e., only eight lines about Strickland v. 
Washington.

The Lawyer’s Craft: An Introduction to Legal Analy-
sis, Writing, Research and Advocacy, Cathy Glaser, et al. 
(2002) Anderson Publishing, pages, $63.09.  Written by 
law school professors, this is a law school text for a legal 
writing class.  While it covers some useful material, it also 
covers material that is not relevant or helpful, such as full 
chapters on giving oral reports, how to prepare for law 
school examinations, and how to prepare for and pres-

ent an oral argument on appeal.  There are more suitable 
and likely less expensive publications about writing that 
would better suit the prisoner researcher, such as War-
riner’s English Grammar, Strunk & White’s Elements of 
Style, and West’s Legal Writing: Sense and Nonsense.

Weissenberger’s Michigan Evidence Courtroom Man-
ual, Lawrence A. Dubin, A. J. Stephanis, Glen Weis-
senberger (2013) LexisNexis, 413 pages, $106.94.  This 
book is described by users as not a good research tool for 
the library.  It is written to be used at trial, but will not 
lay open on a table, has print too fine to read quickly, 
cites cases apparently at random, are not current and are 
poorly described.  This manual is updated annually, and 
was updated in April 2014 and April 2015.  Muskegon 
still has the 2013 edition, which covers the Michigan 
Rules of Evidence through January 1, 2012, and related 
cases through January 30, 2013. 

The Prisons and Corrections Section is collecting in-
formation about the new system, and would appreciate 
hearing details on problems, including:

• The capacity of the law library (number of comput-
ers, number of seats);

• The time it takes in the library before using a com-
puter, and the actual time using the computer;

• Whether all of the computers work, and if they are 
out of service, how long they are unavailable;

• Whether any training is provided on the electronic 
search program for users or the law library clerks, and 
whether the clerks will assist prisoners with the sys-
tem; and

• The legal research issues for prisoners in segregation. 

If you are aware of similar or other problems with the 
new system, please send your information by mail to the 
following address: 

Civil Rights Clinic
Michigan State University College of Law
Law College Building
648 N. Shaw Lane
East Lansing, MI 48824-1300
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Editor’s Note:  On January 8, 2011, the Prisons and 
Corrections Section adopted a policy position addressing the 
Parole Board and Commutation Process. One recommenda-
tion was to establish a rebuttable presumption of parole at a 
prisoner’s minimum sentence, the subject of this article.  This 
2011 policy position, along with other Section policy posi-
tions, is available on the website of the State Bar of Michi-
gan (www.michbar.org).

M.C.L. § 791.233e requires the parole board to re-
lease a prisoner who scores “high probability of release” 
on the MDOC’s own parole guidelines unless there is a 
“substantial and compelling reason” to continue incar-
ceration.  Yet the same prisoner may get paroled or con-
tinued depending on which board member interviews 
him or her.  H.B. 4138 (the “presumptive parole” bill) is 
designed to address this problem.

The Michigan parole board has 10 members with 
varying backgrounds and experience. At least four must 
not have ever been Michigan Department of Corrections 
employees.  They are appointed for four-year terms that 
may or may not be renewed.  As a result of turnover, 
there have been 25 different individuals on the board 
during the last six years.  

In all but lifer cases, parole decisions are made not 
by the whole board but by panels of three.  One member 
reviews the file and interviews the prisoner, the second 
member only reviews the file and the interviewer’s notes, 
and the third only votes if necessary to break a tie.  Typi-
cally, the view of the interviewing member carries the 
most weight. 

Inevitably, this process allows for a great deal of dis-
parity in decisions about similar cases.  No administrative 
review mechanism ensures consistent outcomes among 
panels.  Prisoners can no longer appeal parole denials to 
the courts so there is no body of judicial opinions that 
promotes consistency.  

The one aspect of the process that is supposed to re-
duce inconsistency, at least for those prisoners who are at 
such low risk for reoffending that they score “high prob-
ability of release”, is compliance with the parole guide-
lines that have been in effect since 1992.  However the 

“substantial and compelling reasons” given are often sub-
jective conclusions like “lacks empathy,” “insufficient in-
sight,” and “doesn’t have the tools to reduce risk.”  Often 
the circumstances suggest the board is imposing its view 
of appropriate punishment rather than making an objec-
tive assessment of current risk.

H.B. 4138 would define the circumstances that could 
constitute substantial and compelling reasons to include:

• An institutional conduct score lower than -1 on the 
parole guidelines.

• Objective and verified evidence of substantial harm 
to a victim that could not have been available for 
consideration at the time of sentencing.

• Threats by the prisoner to harm someone if released.

• A pending felony charge or detainer.

• Objective and verified evidence of post-sentencing 
conduct, not already scored in the parole guidelines, 
that demonstrates that the prisoner would present a 
high risk to public safety.

• Identification in the federal combined DNA index 
system (CODIS) that links the prisoner to an un-
solved crime.  (This would permit parole denial for 
no more than 18 months from the date of identifica-
tion through CODIS.)

Release could be deferred for up to four months to al-
low for the completion of a treatment program.  If release 
is denied, prisoners who score high or average probability 
on the guidelines must be reviewed annually.  Those who 
score low probability may be reviewed every two years 
until they increase their scores.  The bill does not restore 
prisoner appeals but does contain extensive reporting 
requirements regarding which high probability people 
were denied and why.  

Although the requirement for substantial and com-
pelling reasons would continue to apply to current high 
probability prisoners, the narrower definition will only ap-
ply to those whose offenses occur after the bill is enacted.  
However, the limitations on the length of continuances 
will apply immediately.  

House Bill 4138:  The “Presumptive Parole” Bill
By Barbara R. Levine
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H.B. 4138 was passed by the House on a vote of 67-
39, including a majority of members from both parties, 
and is awaiting action by the Senate Government Opera-
tions Committee.   Opponents of the bill, led by Attor-
ney General Bill Schuette, have mounted an aggressive 
campaign to try and prevent passage by the Senate.  As a 
result, there have been many erroneous assertions circu-
lating about the bill’s effect.  Below are responses to key 
points of misinformation.  

Those wishing to support this bill should contact 
their senators soon.

Ten Questions about House Bill 4138:  
The “Presumptive Parole” Bill

1. Will HB 4138 change the basic parole process in 
Michigan?

Not at all.  Parole guidelines that have been in effect 
since 1992 assess the risk of a prisoner reoffending.  
The statute has always said that prisoners being 
considered for parole who score low risk on the 
guidelines should be released unless the parole 
board has “substantial and compelling reasons” to 
deny parole.  The statutory standard prohibiting 
the parole board from granting release unless it has 
reasonable assurance that the person will not be a 
threat to public safety will remain untouched.   

2. What problem is this bill intended to fix? 

Inadequate compliance with the existing 
parole guidelines.  The parole board has defined 
“substantial and compelling reasons” very loosely and 
often appears to deny release to low-risk offenders 
based on the reactions of individual board members 
to the offense.  By punishing people longer than the 
sentencing judge intended, the board is effectively 
engaging in resentencing. The bill would simply 
define substantial and compelling reasons so they are 
relevant to the prisoner’s current risk and effectively 
implement the current parole guidelines.

3. Will the bill grant early release to any prisoners?

No.  Every prisoner will continue to serve the entire 
minimum term imposed by the sentencing judge 
before becoming eligible for parole consideration.  
But the research shows there is no connection 
between how long someone is incarcerated and the 

likelihood of reoffending.  There is simply no public 
safety benefit to keeping demonstrably low-risk 
people locked up beyond their minimum sentences. 

4. Will the bill jeopardize public safety by releasing 
violent offenders?

Absolutely not. Many prisoners are serving 
sentences for assaultive or sex offenses.  The length 
of their minimum sentences reflects the seriousness 
of their crimes and their prior criminal history.  But 
the offense someone committed, perhaps decades 
ago, and his or her current risk for reoffending are 
very different things.  In fact, homicide and sex 
offenders have by far the lowest recidivism rates of 
any offender group.  

And, since the bill only applies to low-risk 
parolees, the likelihood they will commit a new 
assaultive offense is extremely low. MDOC data for 
people paroled from 2009-2011 shows that 96 of 
100 people with high parole guidelines scores do not 
return to prison for even a low-level assaultive offense.  

5. Will the bill send thousands of additional 
parolees back into communities at local expense?

No.  Currently about 10,000 prisoners return to 
their communities every year.  About two-thirds 
are released within six months of completing their 
minimum sentences.  Since the bill will only apply 
to people whose crimes occur after the effective 
date, there will not be substantially more people 
paroled immediately.  Phasing in the impact over 
time means that by Year 5, in every large county 
but Wayne, the annual number of additional people 
returning to their communities will be 50-100.  
Even in Wayne County the number in Year 5 will 
be about 300.  And the cost of those people to the 
counties will be minimal because they are at such 
low risk of reoffending.

6. Can anyone guarantee that a parolee released under 
the bill’s terms will not commit a new crime?

No.  No one can perfectly predict what anyone will 
do at some point in the future when faced with 
some unknowable combination of circumstances.  
All we can expect the parole board to do is 
thoughtfully examine the information it has about 
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individual prisoners, apply the risk-assessment tools 
available and exercise its best judgment.  HB 4138 
is designed to help the board do exactly that.

7. Has HB 4138 been rushed through without 
adequate time for discussion?

Absolutely not.  The bill’s sponsor, Rep. Kurt Heise 
(R-Plymouth), conducted a workgroup that met for 
many hours over a period of several months.  The 
diverse group of stakeholders who were represented 
included: the Attorney General, prosecuting 
attorneys, judges, defense attorneys, the counties, the 
sheriffs, corrections reform advocates and the Dept. 
of Corrections.  The resulting bill was the product of 
extensive negotiation and substantial compromise.

8. Is it better to build criminal justice policy on 
research-based knowledge than on fear-based 
rhetoric?

Definitely.  We have learned enormous amounts 
about what works to reduce crime and what does 
not.  We have no reason to stay wedded to “tough 
on crime” practices that are tired campaign slogans, 
not good public policy. A recent CAPPS-sponsored 
poll shows the public overwhelmingly supports 
reducing Corrections costs and sensible reforms like 
presumptive parole. Policy should be made on the 
basis of evidence and long-term trends, not isolated 
incidents, however tragic.

9. Can we make a $2 billion government agency 
more cost-effective?

Of course we can.  Five years from now, HB 4138 
would reduce the prisoner population by 3,200 and 
save taxpayers $75 million a year. We are keeping low-
risk people who have served their time for years longer 
than the law requires. If this does not actually increase 
public safety, why waste the money and the lives? 

10. Should citizens be able to trust that elected law 
enforcement officials are giving them accurate 
information?

They should.  One would assume that top 
elected law enforcement officials would accurately 
convey how the parole system works and the 
content of legislation they have chosen to attack.  
Unfortunately, that assumption would be wrong. 
Whatever their motives, the opponents of HB 4138 
have mounted a massive fear-based disinformation 
campaign to defeat this modest reform.

About the Author:  Barbara R. Levine is the Associate 
Director for Research and Policy at The Citizens 
Alliance on Prisons and Public Spending (CAPPS), a 
non-profit public policy organization concerned about 
the social and economic costs of prison expansion. 
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Case Updates

Attorneys Have Right of Access to Non-Client 
Prisoners

The United States Court of Appeals for the Sixth Cir-
cuit was presented with an issue of first impression in 
American Civil Liberties Union Fund of Michigan v. Liv-
ingston County, 796 F.3d 636 (6th Cir. 2015): whether 
an attorney who does not have an attorney-client rela-
tionship with a prisoner has a First Amendment right 
to maintain confidentiality of communication relating to 
legal matters.

Livingston County Jail had a postcard-only policy, 
except if the mail was from the prisoner’s “attorney of re-
cord.”  However, it had no established means or method 
once it received a letter from an attorney addressed to a 
prisoner to verify whether that attorney actually repre-
sented the prisoner.  That meant almost all mail from 
attorneys was not delivered to the addressees nor were the 
prisoners informed that a letter had been received from 
an attorney and it was not being delivered.

In rejecting the Jail’s position, the Sixth Circuit stated, 
“this court has never suggested that ‘legal mail’ requires 
an existing attorney-client relationship.” Id. at 643.  The 
Court went on to apply this ruling to all attorneys.  Id. at 
644 (“Attorneys from ‘legal assistance organization’ like 
the ACLU (or any other attorney for that matter) must 
be able to send confidential communication prior to initi-
ating a legal action or formally creating an attorney-client 
relationship.” (Emphasis in original.)  The Court went 
on to state, “both attorneys and inmates have a strong 
interest in keeping communications relating to the initial 
investigative stage of a legal matter confidential such that 
the correspondence is not disclosed to Jail personnel or 
other inmates.”  Id.   The Court emphasize in its opinion 
that “an attorney must be able to communicate with an 
inmate in confidence before litigation and before estab-
lishment of a formal attorney-client privilege in order to 
offer legal advice or determine whether an action claim 
exists.”  Id. at 645.

Not addressed was whether the same right extends to 
an attorney wanting to visit a confined person without 
first having an attorney-client relationship.  However, 
the analysis used by the Court in finding that mail from 
an attorney directed to a prisoner who does not have an 
attorney-client relationship is entitled to First Amend-

ment protection would also apply to the attorney seeking 
to visit a confined person that has not yet created the 
attorney-client relationship.

Compensatory Damages Allowed in First 
Amendment Cases without a Physical Injury

Kevin King, an inmate held by Michigan Depart-
ment of Corrections (MDOC), participated in a state 
filed prisoner class action. Consequently, defendants 
in this case transferred him to a higher security facility. 
King filed a lawsuit alleging retaliation. The district court 
dismissed that lawsuit and King appealed that dismissal.  
The Sixth Circuit reversed the dismissal, and remanded. 
King v. Zamiara, 150 Fed.Appx. 485 (6th Cir. 2005).  On 
remand, the district court dismissed the lawsuit based on 
qualified immunity. King appealed and again the Sixth 
Circuit reversed, and remanded.  King v. Zamiara, No. 
062271 (6th Cir. Apr. 26, 2007).  On remand, the is-
sue of causation was tried before the court. The court 
found for prison staff.  King appealed the failure to find 
defendants liable. The Sixth Circuit affirmed as to two of 
the five defendants, but reversed and remanded as to the 
three other defendants and directly the district court to 
enter judgment for King against these three defendants.  
On remand, the district court entered judgment for King 
in the amount of $1,475 in compensatory damages, and 
denied King’s request for punitive damages and injunc-
tive relief.  Both parties appealed the judgment.

On appeal, the Sixth Circuit addressed the issue of 
whether 42 U.S.C. § 1997e of the Prison Litigation Re-
form Act (PLRA) “precludes prisoners from asserting 
meritorious § 1983 claims alleging First Amendment 
violations merely because those violations did not also 
cause physical harm.” King v. Zamiara, 680 F.3d 686 (6th 
Cir. 2012).  The Sixth Circuit held that the PLRA does 
not prevent a prisoner from prevailing on a First Amend-
ment claim, even if there is no physical injury.  The Sixth 
Circuit pointed out that the PRLA states “a prisoner may 
not bring a civil action for mental or emotional injury 
unless he has also suffered a physical injury.”  The Sixth 
Circuit went on to point out that construing the PLRA to 
graft a physical injury requirement onto “claims that al-
lege First Amendment violations as the injury, the phrase 
‘for mental or emotional injury” would be rendered su-
perfluous.’”  The court therefore held that the PLRA did 
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not foreclose claims for compensatory damages that al-
lege First Amendment rights as injuries. 

The Sixth Circuit also addressed the refusal of the 
district court to award punitive damages. The Court 
found “‘the district court misapplied the governing legal 
standard. Although punitive damages may be available 
upon a showing of ‘evil motive or intent’ or ‘callous indif-
ference,”’… punitive damages are also appropriate when 
a defendant’s action involves even reckless disregard of 
the plaintiff’s rights.’” Id. at 216.

No Qualified Immunity For Providing One-Half 
Caloric Intake Per Day During Ramandan

William Welch, an inmate held by MDOC, filed 
a First Amendment claim against the Director of food 
management at his prison. He alleged that the meal he 
was provided during Ramadan was roughly half the daily 
calories provided to other prisoners who were not cel-
ebrating Ramadan.  The district court found that Welch 
had a clearly established right to adequate nutrition and 
that a reasonable prison official should have known that 
1300 calories per day was insufficient to meet that re-
quirement.  The Sixth Circuit affirmed. Welch v. Spauld-
ing, ___ Fed.Appx ___, 2015 WL 5729466 (6th Cir. 
Sept. 30, 2015).  The Sixth Circuit held that Welch had: 
(1) a clearly established right to a nutritious diet, and 
(2) MDOC officials should have reasonably known that 
1300 calories was inadequate because the menus and 
calorie counts were available to defendants – as they were 
available to Welch – and because Welch had informed the 
defendants about the caloric deficiency.  Based on these 
findings, the Sixth Circuit affirmed the district court’s 
finding that defendants were not entitled to qualified im-
munity from Welch’s claim, and remanded the case.

Parole Board Must Evaluate A Parole Before The 
Sentencing Judge Approves

In Hayes v. Parole Bd., 2015 Mich. App. LEXIS 1958 
(Oct. 20, 2015) the Michigan Court of Appeals held that 
a prisoner sentenced as a habitual offender was entitled 
to mandamus relief because the Michigan Parole Board 
refused to consider him for parole after the passing of 
his net minimum date for release (accounting for earned 
disciplinary credits).  Judicial approval was only required 
under M.C.L. §769.12(4)(a) after the Board decided 
that parole was proper.

 While it is true that M.C.L. § 769.12(4)(a) 
provides that an inmate will not be eligible for 
parole until the proper judge gives written ap-
proval, that by itself does not establish that the 
Michigan Parole Board has no obligation to con-
sider Hayes as a possible candidate for parole. 
The grant of parole generally means the grant of 
permission to leave confinement with certain re-
strictions. nothing in M.C.L. § 769.12(4)(a), or 
any other statute for that matter, requires written 
approval from the sentencing judge or his or her 
successor for a prisoner to be considered for re-
lease on parole. M.C.L. § 769.12(4)(a) requires 
written approval before a prisoner otherwise se-
lected for parole will become eligible for the ac-
tual grant of parole.  It does not require written 
approval before a prisoner can even be considered 
for conditional release.

Id. at **5-6.  It has been the long-time practice of the pa-
role board to not consider a prisoner’s disciplinary credits 
in determining parole eligibility for parole until after the 
sentencing judge has provided approval, and prisoners 
are instructed by the MDOC not to contact their sen-
tencing judge about parole prior to their regular release 
date.  See PD 03.02.102, Habitual Offenders (para. H, 
prisoners to be instructed to contact Program Classifica-
tion staff, not the sentencing court, if they believe their 
case warrants parole consideration prior to the calendar 
minimum). This ruling applies to prisoners sentenced as 
habitual offenders before Michigan’s “truth in sentenc-
ing” law took effect between 1998 and 2000, and who 
have earned “disciplinary credits” that if considered by 
the parole board, would entitle them parole consider-
ation before their minimum release date.  It is estimated 
that this ruling could apply to between 100 and 200 ha-
bitual offenders.
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Revised Policy on Processing Expedited Prisoner Legal Mail

On November 19, 2015 the MDOC authorized a new 
Operating Procedure, 05.03.118 “Expedited Prisoner Le-
gal Mail and Court Filing Fees Process”, superseding CFA 
05.03.118 (01/18/05) (the Procedure).  It will take effect 
on December 22, 2015.  It is intended to ensure the timely 
handling of prisoner legal mail and court filing fees and to 
ensure that filing fees will be sent in the same envelope as 
the legal materials.

The most noticeable changes are in the definition of le-
gal mail.  First, it specifically excludes correspondence with 
witnesses.  Previously, some institutions treated such corre-
spondence as legal mail, while others did not.  The signifi-
cance of the difference is largely one of the financial impact 
on indigent prisoners, who are limited in the amount of 
postage they are allowed for non-legal first class mail.  Sec-
ond, although not excluded, the new definition no longer 
specifically includes legal service organizations.  The prior 
version of the procedure included Prison Legal Services, 
the State Appellate Defender Office, the American Civil 
Liberties Union, the Michigan Assigned Appellate Counsel 
System, and “any legal aid organization.”  CFA 05.03.118 
(01/18/05) para. A.

Legal mail is now defined in the Procedure as mail clear-
ly identified as being sent to the business address of a court, 
an attorney, embassy, or consulate regarding a new or pend-
ing lawsuit, or being mailed to a party to a new or pending 
lawsuit.  It also includes a transcript order request being 
sent to the business address of a court or a court reporter.  It 
does not include mail being sent to a witness, or the mail-
ing of other time-sensitive documents such as grievances or 
requests for rehearings.  OP 05.03.118 (12/22/15), para. 
C.  A filing fee is defined as a fee required by a court order, 
court rule, or is required to continue a lawsuit.  Id., para. B.  

The remaining provisions of the Procedure appear es-
sentially the same.  Legal mail sent by disbursement is to 
be mailed no later than two business days after the business 
day it was initially received by Department staff.  Prison-
ers are not required to use a disbursement form.  They can 
use metered envelopes to send legal mail if it is two ounces 
or less, but using a metered envelope does not provide the 
verification information required for the “mailbox rule” in 
state and federal court.

A “Business Day” is Monday through Friday except for 
state-observed holidays.  Id., para. A.   The two-day mail-
ing requirement still applies if the disbursement form also 
requests that funds be removed from the prisoner’s account 

for the mailing.  Id., para. E.   The exception to the two 
business day requirement is if staff determine the mail does 
not qualify for mailing under the Procedure.  Id., para. D.  

To qualify for expedited handling under this Procedure, 
prisoners must present the mail, unsealed, to staff who will 
verify that it qualifies.  Staff will verify the name and ad-
dress on the envelope if the mail is addressed to a court, an 
attorney, a court reporter, embassy, or consulate.  Staff will 
also verify that the prisoner presenting the materials is the 
same prisoner identified on the disbursement form and is 
the party identified in the legal materials.  Id., para. F.

A request for sending mail by certified mail is not cov-
ered under this procedure unless certified mail is required 
by a valid court order and the order is presented to staff.  
Otherwise, certified mail will be processed through the nor-
mal disbursement process.  Id. para. G.  To have certified 
mail processed as expedited mail, a prisoner must present 
a completed  specialized disbursement authorization form 
(Expedited Legal Mail-Prisoner, CSJ-318) requesting certi-
fied mail along with the court order to staff.  Id.

The Resident Unit Manager (RUM), Assistant Resi-
dent Unit Supervisor (ARUS), or Prison Counselor must 
be available to process prisoner legal mail and court filing 
fees by the 10:00 a.m. deadline every business day.   Every 
prisoner must have access to a RUM, an ARUS or a Prison 
Counselor every business day (e.g., access must be provided 
to prisoners on work assignments and on top lock).  Id. pa-
ras. H, I.  In segregation, RUMs, ARUSs or Prison Coun-
selors must make their rounds by 10:00 a.m. every business 
day to ensure all prisoners have the opportunity to send 
legal mail to meet the 10:00 a.m. deadline.  Id. para. J.

All prisoners, including prisoners on indigent status, 
must be allowed to send out legal mail disbursements for 
overweight mail, as well as legal mail requiring only postage 
of two ounces or less, through this expedited legal handling 
process.  Id. para. K.

Housing unit staff are responsible for reviewing mail 
submitted for expedited mailing to determine whether it 
meets the requirements of the operating procedure.  If not, 
it is to be returned to the prisoner with a written explana-
tion for the reason it is not being processed.  Id. Para. M.  
At each institution, it is the Administrative Manager’s re-
sponsibility to ensure prisoners’ legal mail and requests for 
funds to be removed from their accounts for payments of 
filing fees are processed to meet the two business day turn-
around.  Id. para. L.
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