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Frederick J. Frank

Dear Members and Colleagues:

As I discussed at our fall 2007 annual meeting, this is an 
interesting and challenging time to be a lawyer or in busi-
ness in Michigan.  As lawyers involved with international 
law and practice, we have a real opportunity to help improve 
the business climate in this state, by, among other things, as-
sisting our clients in exporting goods throughout the world 
and working with off shore clients to bring investment into 
Michigan.  If we all spend some time focusing on the many 
excellent qualities of businesses in Michigan and Michigan’s 
opportunities, including our international border, we will  serve our com-
munity as well as our clients.

Th e challenges facing us were represented by the theme for our 2007 annual 
meeting, Global Outsourcing: Extending Michigan’s Enterprises.  Th ank you 
to Peter Swiecicki for arranging the program and for moderating it with me.  
A special thank you to our presenters:  Jacqueline H. Allen, Mike Atwood, 
Michael S. Mensik and Howard B. Hill.  Th eir presentations were excellent and 
well received.  You can fi nd them posted on the calendar page of the section’s 
website: http://www.michbar.org/international/. 

At our annual meeting it was my privilege and honor to be elected chair, 
following Lois Bingham who did such a wonderful job chairing this past year.  
Project NIA: Fulfi lling the Mission – Pathways to Success was the theme Lois 
launched last year and she provided wonderful leadership and direction.  Her 
work will long serve our section, the bar and the community at large.  It is 
my privilege and honor to follow her and our other past chairs.  We have 
been very fortunate to have such dedicated chairs and other offi  cers serving 
our section.

Peter Swiecicki also chaired our bylaws committee and at the annual meeting 
the amendments to the bylaws he presented were unanimously adopted.  Th ere-
after they were approved by the State Bar.  Th ank you Peter for your excellent 
work and that of your committee.  I am pleased to report that State Bar staff  
were extremely complimentary about the work of Peter and his committee.

Margaret A. Dobrowitsky, Eve C. Lerman and Aziza N. Yuldasheva were 
elected to the council for terms ending in 2010, while Onnie Barnes Jacque and 
Scott Relf were elected to the council for terms ending in 2009.  Additionally, 

Continued on page 28
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Th e Future of the U.S./EU Air Transport Agreement: 
Some Impending Challenges
By Gabriel S. Sanchez, International Aviation Law Institute DePaul College of Law

Introduction

On March 30, 2008, the historic U.S./EU Air Transport Agreement1 (“Agreement”) 
will come into eff ect after more than four years of negotiations. Th is Agreement, which 
supersedes all previous bilateral aviation accords between the United States and the 
individual Member States of the European Union, marks a signifi cant step towards full 
air transport liberalization between the U.S. and EU. For the fi rst time, U.S. and EU 
airlines will have greater access to the other’s ports, allowing for major increases in air 
travel services and greater benefi ts to consumers. In brief, the Agreement lifts all restric-
tions on the number of transatlantic air carriers operating between cities in the U.S. 
and the EU. Instead of being subject to old controls which greatly limited which fl ights 
from which airlines were allowed into certain ports following a transatlantic crossing, 
airlines will now be able to freely negotiate for “slots” at any port within the U.S. or 
EU. For example, whereas before a major airport such as London Heathrow (which 
launches an estimated 40% of all transatlantic fl ights departing Europe) could strictly 
limit its transatlantic “slots” to British Airways, Virgin Atlantic, American Airlines, and 
United, the new Agreement will open up competition for these “slots” to any airline 
ready, willing, and able to partake in the profi table transatlantic market.2 In addition, 
the Agreement should further remove distortions on the airline market by freeing up 
both U.S. and EU airlines to establish their fares in alignment with demand, enter 
into cooperative arrangements with one another on classically contentious issues such 
as code sharing and leasing, and further streamline airline regulation on both sides 
through the establishment of a Joint Committee to serve as a consulting body. 

Government and industry leaders on both sides of the Atlantic have high hopes 
for what the Agreement will mean to the often times beleaguered aviation industry. 
Jacques Barrot, Vice-President of the European Commission responsible for Transport, 
has called the agreement “both a centerpiece for today’s reinvigorated transatlantic re-
lationship and a big step forward in international aviation. By allowing new services to 
be launched from airports right across Europe, it will shake-up both the transatlantic 
market and the European airline industry itself.”3 Similarly, U.S. Transportation Sec-
retary Mary Peters has observed that “[t]earing down regulatory barriers allows [the 
U.S.] to foster more aff ordable and convenient air travel and gives our airline industry 
more opportunities to compete, innovative and thrive.”4 On the diplomatic end, the 
agreement, according to Deputy Assistant Secretary of State John Byerly, stands as “an 
example, and [hopefully] a harbinger, of what the EU and U.S. can accomplish, work-
ing together to achieve market liberalization on an unprecedented scale.”5 

“Second Stage” Negotiations: Timetable & Issues

Despite the aspirations, optimism, and platitudes surrounding the Agreement, its 
effi  cacy remains in jeopardy. Article 21 of the Agreement imposes a strict timetable 
for “second stage” negotiations—negotiations which will, presumably, fi ll-in the gaps 
left open during the fi rst series of talks. According to Article 21, the next round of 
negotiations must commence no later than sixty days after the initial Agreement goes 
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into eff ect.6 Within eighteen months of 
the start of “second stage” negotiations, 
the parties are obligated to review their 
progress and, should no agreement be 
reached within twelve months of the 
start of that review, either party may 
suspend rights under the initial Agree-
ment.7 As Professor Brian Havel noted 
in a recent working group meeting be-
tween U.S. and EU trade and industry 
leaders, “party” is defi ned “as either the 
United States or ‘the European Com-
munity and its Member States.’ It is not 
immediately clear, therefore, whether 
the Community as a whole, or individ-
ual Member States acting unilaterally in 
addition to or in lieu of the Commu-
nity, would have the right to suspend.”8 
Should an expansive reading be applied, 
any one of twenty-eight parties could 
legally choose to seriously impair the 
Agreement if they are dissatisfi ed with 
the “second stage.” While a far nar-
rower interpretation which limits “par-
ties” to just the U.S. and the EU as a 
whole would assuage some of the fears 
of “a little leaven corrupting the whole 
lump,”9 a closer look at some of the key 
issues to be negotiated should produce 
new ones.

Article 21 of the Agreement enu-
merates a fi ve-part agenda for “second 
stage” negotiations. Th ey include: “(a) 
further liberalisation of traffi  c rights; 
(b) additional foreign investment op-
portunities; (c) eff ect of environmental 
measures and infrastructure constraints 
on the exercise of traffi  c rights; (d) fur-
ther access to Government-fi nanced 
air transportation; and (e) provision of 
aircraft with crew.”10 With respect to 
(a) in particular, the issue of cabotage 
rights, i.e., the right of an air carrier to 
service within a foreign country’s do-
mestic market, continues to come up. 
Under the current Agreement, U.S. 
airlines will be able to conduct fl ights 
between EU Member States, but not 
within a Member State itself. However, 
EU airlines will have no such rights to 
operate fl ights within or between states 
in the U.S. Government and industry 

offi  cials in the U.S. have taken the view 
that disputes over cabotage amount to 
little more than a “red herring” off ered 
by those who publicly endorse liberal-
ization while privately desiring to see 
the status quo maintained.11 Th e more 
substantial issues—and the ones most 
likely to cause the sort of dissension 
and dissatisfaction that could lead to 
an eventual suspension of Agreement 
rights—fall under items (b) and (c), re-
spectively.

Limits on Foreign Investment: 
Protectionism & Security

Under the current Agreement, 
both the U.S. and EU will establish a 
cap preventing each party’s companies 
and individuals from owning more 
than 25% voting equity in each other’s 
airlines. Th e Agreement would also al-
low, in theory, for EU investors to gain 
more than 50% equity in a U.S. airline, 
so long as the voting equity cap is not 
exceeded. Such a measure may prove to 
be ultimately unhelpful to both EU in-
vestors (including airlines) and the U.S. 
airlines they might otherwise invest in. 
What incentive, after all, is there for an 
EU airline to signifi cantly invest in its 
foreign competition without the pos-
sibility of exercising substantial control 
over its operations? On the U.S. end, 
the pitiful result is that its capital-hun-
gry airlines are left to starve due to the 
legal restraints placed on freely soliciting 
investment from abroad.12 It is under-
standable then why this issue is so criti-
cally important to the “second stage” 
negotiations. What is less intelligible, 
however, is the continuing placement of 
barriers to making the reduction of such 
restrictions a reality.

As it stands, the political culture for 
opening up U.S. airlines to increased 
foreign investment is not good. Rep. 
James Oberstar, a Minnesota Democrat 
who serves as Chairman of the House 
Transportation and Infrastructure 
Committee, has introduced language 
into the FAA Reauthorization Act of 

2007 which states that “citizens of the 
United States [must] control all matters 
pertaining to the business and structure 
of [an] air carrier, including operation-
al matters such as marketing, branding, 
fl eet composition, route selection, pric-
ing, and labor relations.”13 In response, 
Republican Representative James Mica 
has warned that “the new language may 
be incorrectly interpreted by a future 
administration, or a court, as requiring 
that all middle and upper-management 
positions in U.S. airlines be occupied by 
U.S. citizens” and that it may put the 
Agreement at risk.14 In fact, suspicions 
that a Democratically-controlled, pro-
tectionist Congress will be unwilling to 
loosen the strictures on foreign invest-
ment already seem to be on the minds 
of European observers.15 A cooling of 
confi dence on the part of the EU could 
mark a serious setback in “second stage” 
negotiations.

Further exacerbating the compli-
cations in opening up airline foreign 
investment is the recently-enacted For-
eign Investment and National Secu-
rity Act of 2007 (“FINSA”).16 Th e act, 
which modifi es the 1988 Exon-Florio 
amendment establishing the Com-
mittee on Foreign Investment in the 
United States (“CFIUS”), is intended 
to meet homeland security concerns 
over foreign investment by placing the 
latter under strict review when “critical 
infrastructures” such as “systems and as-
sets, whether physical or virtual, so vital 
to the United States that the incapacity 
or destruction of such systems or assets 
would have a debilitating impact on na-
tional security.”17 According to one re-
cent analysis, under the act “CFIUS will 
be far more proactive and searching in 
its reviews and investigations [of foreign 
investment], thereby likely resulting in 
a more formal process covering a greater 
number of transactions, creating more 
opportunities for delay, and subjecting 
more transactions to mitigation agree-
ments.”18 Th ese mitigation agreements, 
while intended to maintain a semblance 
of security in cases of particularly sen-
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sitive transactions, may be especially 
problematic since a fi nding of an inten-
tional breach can lead to an order for 
full divestment.19 While the security 
concern is certainly understandable, the 
signifi cance of the penalties for breach 
coupled with the fact that a transaction 
may be unilaterally reinvestigated by 
CFIUS at any time following a poten-
tial breach hangs a cloud of permanent 
uncertainty over any foreign investment 
transaction. Even though it is too early 
to tell what (if any) impact FINSA will 
have on the aviation industry, there 
should be little doubt that its existence 
not only obstructs foreign investment, 
but may present a serious impediment 
to the freedom of “second stage” negoti-
ations to generate a mutually benefi cial 
outcome on this all-important issue.

The European Trade “Climate”: 
From Deregulators to 

Environmentalists

Before the ink could even dry on 
the signed Agreement, the European 
Federation for Transport and Environ-
ment was busy decrying it a “serious 
setback to EU climate policy.”20 Envi-
ronmentalists were largely disappointed 
by the absence of more stringent con-
trols on airline emissions and the fact 
that the Agreement, should it prove 
eff ective, will potentially increase air-
line emissions by fostering increased air 
travel between the U.S. and EU. With 
the rhetoric of aviation as the dastardly 
villain in the narrative of environmen-
tal protection reaching a fever pitch, the 
European Parliament recently voted to 
bring aviation into the EU’s Emissions 
Trade Scheme (“ETS”). Following a No-
vember 2007 fi rst reading by the Euro-
pean Parliament, a fi nal agreement was 
reached on December 20, 2007 which 
would cap airline emissions at 100% of 
2004–2006 levels and go into eff ect in 
2012.21 While the specifi c provisions 
of the proposal have led to numerous 
delays and criticism from environmen-
talists as being too soft on aviation, its 
fi nal fruition could spell disaster. Under 

the plan, fl ights originating outside of 
the EU but landing at a port within a 
Member State (or a State belonging to 
the European Civil Aviation Confer-
ence) would be subject to the ETS. Th at 
means that a fl ight leaving Los Angeles 
bound for Paris would be responsible 
for the emissions released during the en-
tire journey despite the fact that almost 
all of it occurs outside of EU air space! 
Th e implications of such legislation for 
any notion of territorial sovereignty are 
staggering. Even more staggering are the 
legal implications of such a bold move 
and what it could very well mean for the 
stability of the international air trans-
port regime.

Under the so-called Chicago Con-
vention, the agreement which has pro-
vided a legal structure to international 
civil aviation for over sixty years, the In-
ternational Civil Aviation Organization 
(“ICAO”) is solely responsible for ap-
proving the sorts of charges which will 
be imposed on U.S. and other non-EU 
airlines entering EU airspace under the 
ETS.22 Th e Chicago Convention also 
includes a provision for “the highest 
practicable degree of uniformity in reg-
ulations, standards, procedures, and or-
ganization” related to civil aviation.23 By 
its very nature, unilateral action such as 
that taken by the EU cannot be consid-
ered uniform. More troubling still is the 
fact that the Kyoto Protocol to the Unit-
ed Nations Framework Convention on 
Climate Change specifi cally calls upon 
signatory States to work through ICAO 
to reduce greenhouse gases caused by 
aviation.24 Yet, during its most recent 
triannual meeting, ICAO’s resolution 
urging “Contracting States not to im-
plement an emissions trading system 
on other Contracting State’s aircraft 
operators except on the basis of mutual 
agreement” was outright ignored by the 
EU.25 In so doing, the EU has embarked 
on a perilous path away from the sort of 
cooperation and harmonization that has 
sustained the civil aviation regime for 
decades and thus signifi cantly under-
mined confi dence in its governing body. 

Should this now-weakened system col-
lapse, the aftershock to the spirit of air 
transport liberalization—the very spirit 
which has and will continue to animate 
US/EU air transport negotiations—will 
be devastating. 

As it currently stands, the “second 
stage” negotiations to the Agreement 
will commence with tensions running 
high between both parties over envi-
ronmental issues generally and the ETS 
matter specifi cally. Th e inevitable legal 
showdown over the ETS will likely hin-
der the possibility of both sides reaching 
more coherent and eff ective commit-
ments to such measures as infrastructur-
al improvements to the air traffi  c control 
systems or prioritizing the development 
and use of “clean technologies” in avia-
tion. Arguably, the aforementioned 
measures would go much further toward 
reaching meaningful benchmarks on 
emissions reduction and neither would 
pose the serious risks to the legitimacy 
of international aviation law in the way 
that the EU’s environmental unilateral-
ism does. 

Conclusion

No agreement is perfect. No one 
party ever seems to get quite all they 
want. Even so, the door is never truly 
shut on possibilities for the future. Th is 
seems especially true in the case of the 
U.S./EU Air Transport Agreement and 
its fully-articulated dedication to make 
those possibilities a reality. As is clear 
from the timetable imposed by Article 
21, this dedication is not merely horta-
tory: a refusal by one party or another to, 
as they say, “play ball” could commit the 
rights enshrined in the Agreement to the 
dustbin of history before they even have 
time to get dusty! Th e question remains 
whether that reality, stark as it is, will be 
enough to spur the sides to keep moving 
forward despite the political and legal 
obstacles that remain in the way. While 
an exhaustive treatment of any one of 
the “second stage” issues is beyond the 
scope of this article, it should be clear 
that hurdles to be cleared on the way to 
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greater air transport liberalization are by 
no means small. Will the internal social 
and political environments of both sides 
simply present too many challenges to 
truly open negotiations? Will a vigorous 
dedication to particular policies obscure 
good faith? If the answer is “Yes” to ei-
ther, the fi scal consequences for both 
airlines and their consumers won’t soon 
be forgotten. 
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Developing a solid contract for 
services, particularly complex infor-
mation technology services for global 
use, requires planning, input from key 
stakeholders, and exceptional commu-
nication, both within the organization 
and with service providers. Th is article 
discusses some steps to consider when 
preparing for and administering a glob-
al IT services agreement. 

One preliminary comment about 
the lawyers’ role in the planning and 
development process: while lawyers are 
only one input (albeit a critical one) 
into the process, early engagement can 
minimize the lawyers’ role as the con-
tract is administered. Additionally, with 
a truly global agreement, it is inevitable 
that legal issues of fi rst impression will 
be encountered and tackling them early 
on will mitigate any issues or disputes 
downstream. 

Okay, so now the fun begins. Sug-
gested fi rst step? Defi ne, in plain lan-
guage, the expected outcomes of the 
services being procured. At the end of 
the contract, what does the client expect 
to have in place? It sounds simple, but 
it is a great way to articulate and trans-
late those objectives into requirements. 
It is also important to ensure that the 
relationship being developed with the 
service provider aff ords opportunities 
for both parties, and a clear articulation 
of expectations is the fi rst step toward a 
mutually successful relationship. 

Th e next consideration is the struc-
ture of the agreement. Th e contract 
structure needs to be defi ned, as does 
the segmentation of services for bid-
ding purposes. Also important is an 
understanding of the scope of services 
being procured. Th ought must be given 
to how new services will be added to 
the baseline services, including identi-

Developing & Managing 
the Global IT Services Agreement
By Jacqueline H. Allen, Attorney, General Motors Corporation

fi cation of any gaps that may present 
themselves after contract signing. It is 
generally useful to consider some type 
of transition period to ensure the ser-
vice provider has ample time to under-
stand the environment and prepare to 
assume responsibility for the services. 
It is also prudent to consider how the 
service environment will be managed 
(e.g., whether a single relationship 
with a service provider is preferred, or 
if a multi-supplier environment more 
closely meets the business objectives).    

Now, I hate to belabor a point, but 
I need to highlight requirements again. 
Understanding objectives, mapping 
requirements to those objectives and 
writing a contract to translate those 
objectives into obligations will make 
life much easier. Some considerations 
include: 

• Whether affi  liates, subsidiaries 
or joint ventures fall within the 
scope of the agreement, and if 
not, how new sites or entities will 
be added. Th is includes treatment 
of any divested entities.

• Cultural and corporate consid-
erations, as work is performed 
around the world. Th is includes 
considerations such as work prac-
tice, time zones, and security 
considerations.

• How the services will be priced. 
A fully comprehensive pricing 
model tends to be a more eff ec-
tive approach. 

In addition to carefully defi ning the 
requirements of the contract, it is nec-
essary to engage subject matter experts. 
Ideally, they are engaged from the outset, 
but at a minimum, they must provide 
input before the requirements are fi nal-

ized. Th ere are a number of risk factors 
to consider in developing a global IT 
services deal, and input from the experts 
will assist in managing those risks. One 
such risk is strategic: when contracting 
services to a service provider, it is essen-
tial to ensure that the customer retains 
strategic direction of the environment. 
Th e customer needs to manage the sup-
pliers, their performance, the environ-
ment and the overall transformation of 
the enterprise. Further, there will be a 
transition risk at the outset and expira-
tion of the sourcing activity. Th e agree-
ment should anticipate this risk and 
should be drafted to mitigate disruption 
of business imperatives, which must be 
defi ned at the outset. In addition to stra-
tegic risks, there will always be a poten-
tial for operational risk. Subject matter 
experts must ensure a well-defi ned inci-
dent management process, including a 
proper assessment of severity levels. It is 
also important to formulate a “disaster 
recovery” plan, again, focusing on the 
mitigation of business impacts. 

Clearly, there will also be risks from 
a legal perspective. Never underestimate 
the work eff ort required to capture all 
global legal and regulatory require-
ments! A few key areas of focus are data 
privacy, labor and employment (e.g., 
transfers of undertaking, works council 
considerations), intellectual property, 
tax, internal controls (e.g., SOX, fi nan-
cial or performance audits), confi den-
tiality, privilege, and foreign exchange. 
Th e aforementioned are just a few of the 
many legal considerations. Th e agree-
ment should also accommodate new 
legal frameworks presented by growth 
markets, which may or may not be con-
templated at the outset. Emerging legal 
issues should also be addressed, or at a 
minimum, a process for managing such 
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issues must be clearly defi ned (e.g., the 
use of open source software). 

It is also necessary to think through 
the lifecycle of the agreement and cus-
tomer-supplier relationship. While it 
is never pleasant to think about what 
happens if things go wrong, as we all 
know, it is better to be safe than sorry. 
Defi ning an exit strategy, or at least the 
parameters of an exit strategy, can be 
time extremely well spent in the unlike-
ly event it is required. Th e exit strategy 
should include plans for transition to a 
new provider and support of knowledge 
transfer, both designed to mitigate over-
all business disruption.

Once the agreement is executed, 
some tend to assume the work is over 
and (gasp!) that the contract should 
be put in a fi le, never to be seen again. 
We know diff erently. Th ere cannot be 
enough of two things: communication 
and training. Not only do the contract 
and legal teams need to understand the 
contract, but someone also needs to 
bring the words to life. Most important-
ly, those responsible for executing the 
agreement need to understand its ins 
and outs. To that end, establishment of 
a mandatory training program is essen-
tial. It should be conducted with some 
frequency, as new issues emerge, new 
employees join, and existing employees 
require a refresher. 

Clearly, the people managing the 
suppliers must know what is or is not 
in the agreement. Th ey need to track 
deliverables, performance, escalate as 
appropriate, and help substantiate the 
suppliers’ performance. Key perfor-
mance indicators (“KPIs”) are likewise 
critical and should be well known by all 
supporting the services. But KPIs alone 
are not always enough. If service levels 
are consistently missed, who wins? No 
one. Sure, the customer recovers cred-
its, but the performance is still lacking. 
It is usually indicative of some bigger 
issue, and getting to the root cause is 
most important. 

Another useful tool to track how 
eff ectively the contract is being imple-
mented is to ask the end users how 
they feel through customer satisfaction 
surveys. Th is, of course, cannot be the 
sole metric to track the supplier’s per-
formance, but it is compelling feedback 
to hear how IT is helping/hindering the 
suppliers’ ability to get their jobs done. 

Th e second key ingredient to a good 
contract and strong relationship with a 
service provider is communication. It 
sounds easy, but it is grossly underes-
timated as a means of accomplishing 
things quickly. Ongoing dialogue with 
a service provider reaps signifi cant bene-
fi ts, as does providing candid, construc-
tive feedback on what does and does 
not work. Email and other technology 
have made it easy to simply ping pong 
messages back and forth, which creates 
a churn for days and days that could be 
easily resolved with a phone call or face-
to-face meeting. 

Th is frequent communication does 
not only apply to customer-service pro-
vider relationships. If there are multiple 
service providers supporting a single cus-
tomer, they need to talk to one another 
and the customer needs to emphasize the 
importance of doing so. Th is signifi cant-
ly reduces the opportunity for unhelpful 
fi nger pointing in the event something 
goes wrong. Frequent communication 
will foster a cooperative, solution-orient-
ed environment, even if there are multi-
ple service providers operating in a single 
customer environment. 

In summary, early engagement of 
the right stakeholders and a comprehen-

sive consideration of the global relation-
ship and agreement, from start to fi nish, 
will create a win-win situation for the 
customer and service provider. 
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Humanitarian Intervention: 
Today’s Illegality Is Tomorrow’s Legitimacy
By Christina Piña, Wayne State University Law School

It is clear that 
every human be-
ing should have a 
right to live freely 
without the fear 
of persecution. 
Th ere is widespread 
agreement in the 
international com-
munity that ethnic 

cleansing and the massive killing of in-
nocent civilians is illegal. What is un-
clear is the outside world’s responsibility 
to stop these killings. 

Th e United Nations (“U.N.”) Se-
curity Council can vote on a resolution 
and put states into action. However, 
when there is a deadlock in the Security 
Council, there is no current right of a 
state to intervene on its own. In severe 
situations, states should have a unilat-
eral right to intervene when guided by a 
strict set of guidelines and by reporting 
their actions to the rest of the interna-
tional community. While this mecha-
nism is illegal today, it is a legitimate 
answer for ending future genocides.

The Legal Framework: Arguments 
from Both Sides

International legal scholars debate 
as to whether there is a right of unilater-
al humanitarian intervention. Nonethe-
less, in the face of the Security Council’s 
inability to authorize intervention in 
the event of abhorrent human rights vi-
olations, “there seems to be a widening 
consensus that there is an unacceptable 
gap between what international law al-
lows and what morality requires.”1 One 
scholar, supporting the unilateral right, 
defi nes humanitarian intervention as 
the “proportionate international use or 
threat of military force, undertaken in 
principle by a liberal government or al-

liance, aimed at ending tyranny or an-
archy, [and] welcomed by the victims.”2 
Article 2(4) of the the U.N. Charter 
(“Charter”) prohibits a state from using 
force against another state3 unless a state 
acts in self-defense,4 or if a state obtains 
Security Council authorization.5 Absent 
in the Charter is an explicit humanitari-
an intervention exception to the prohibi-
tion on use of force. It is this absence that 
drives the debate regarding the permissi-
bility of humanitarian intervention.

Arguments in favor of a unilateral right to 
intervention

Some view the Charter with more 
fl uidity, contending that the Charter’s 
basic purposes are maintaining peace 
and security, and defending human 
rights. Th e Charter explicitly states that 
its purpose is to bring states together in 
“solving international problems of an 
economic, social, cultural, or humani-
tarian character, and in promoting and 
encouraging respect for human rights 
and fundamental freedoms for all with-
out distinction as to race, sex, language 
or religion.”6 Th erefore, allowing uni-
lateral intervention for humanitarian 
purposes actually furthers the goals of 
the Charter.7 After all, “[t]he law should 
not be allowed to stray so far from mor-
al imperatives, not to mention the legal 
imperative to respect human rights, as 
to undermine respect for it or, worse, 
render it an accomplice of the perpetra-
tors of horror.” 8

In addition, proponents interpret 
Article 2(4) very narrowly, as the pro-
vision only prohibits force that aff ects 
the territorial integrity or political inde-
pendence of a state. 9 As long as a state 
uses force solely to protect human rights 
and does not aff ect either of the above, 
then the intervention falls outside Ar-
ticle 2(4).10

Customary international law, which 
is developed by means of state practice 
and acquiescence, is also used as sup-
port for the existence of a unilateral 
right by providing a fl exible interpreta-
tion and application of Charter prin-
ciples.11 Th us, the Kosovo intervention, 
although not legally authorized by the 
Security Council, might stand as an ex-
ception to the rule that there is no right 
to unilateral humanitarian interven-
tion. While the Charter does not have 
an explicit exception to the prohibition 
of force, custom might permit us “to 
free ourselves from the text of a treaty, 
or, at the very least, to interpret it in a 
very broad manner, and even to amend 
it without having to follow strict proce-
dures.”12

Arguments against the unilateral right to 
intervention 

Scholars who reject the idea of a 
unilateral right to humanitarian inter-
vention argue that the Charter is the 
exclusive source for authorization of the 
use of force.13 Furthermore, as the two 
exceptions to the prohibition of force 
are exclusive (i.e., self-defense and Se-
curity Council authorization), then by 
default, the Charter does not provide a 
unilateral right of humanitarian inter-
vention, regardless of state non-compli-
ance with the U.N.14

In addition to the absence of legal-
ized humanitarian intervention in the 
Charter, some scholars claim that cus-
tom also prohibits this type of interven-
tion.15 While the NATO intervention 
in Kosovo suggests that there are ex-
ceptions to this prohibition, 133 states 
have expressly stated that unilateral hu-
manitarian intervention should not be 
legalized.16 In humanitarian violations 
that occurred before the Cold War, the 
intervening states did not use humani-
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tarian intervention as a justifi cation.17 
Th e fact that states do not directly use 
humanitarian intervention as a justifi ca-
tion, but instead rely on various forms 
of self-defense suggests that there is no 
solid unilateral right.18 

Th e Kosovo intervention alone 
is not enough to create a customary 
norm. However, Kosovo was not the 
fi rst time that a humanitarian interven-
tion occurred without Security Council 
approval.19 In response to human rights 
violations, India invaded East Pakistan 
in 1971, Vietnam invaded Cambodia in 
1978, and Tanzania invaded Uganda in 
1979.20 While the number of unilateral 
interventions required to create a norm 
is unclear and undefi ned, it is recognized 
that “[a] new norm is created only when 
the initial behavior is repeated consis-
tently by a preponderance of states over 
a considerable period of time and only 
when there is a shift in the legal con-
sciousness of all or most states as to the 
juridical status of the behavior.”21 Th us, 
although the Kosovo intervention had 
a great deal of support, and although 
humanitarian interventions have been 
utilized several other times in the past, 
the unilateral right is still not concrete 
in customary law. 

Although a Unilateral Right Does 
Not Currently Exist, a Narrow 
Exception Should Be Created

Despite the current lack of solid 
ground for a unilateral right of hu-
manitarian intervention, the need to 
stop humanitarian atrocities from oc-
curring makes it imperative to create a 
framework for intervention. Doing so 
would be consistent with the Charter, 
because the preamble of the document 
“makes promotion of human rights a 
fundamental purpose of the United 
Nations.”22 Further, the severity of hu-
manitarian catastrophes makes it un-
conscionable to continue with a policy 
of nonintervention. 

Strict adherence to the Charter is 
unnecessary

One argument from opponents of 

creating a unilateral right is that states 
should not stray from a strict and nar-
row interpretation of the Charter,23 rec-
ognizing only its explicit exceptions to 
the prohibition on the use of force – self-
defense24 and Security Council authori-
zation.25 Th e lack of an exception for 
humanitarian intervention means that 
these confl icts are left up to a Council 
vote. As demonstrated in the Kosovo 
crisis, one dissenting super power can 
paralyze the Security Council.26 While 
there are fl aws in the Security Council’s 
ability to act effi  ciently and eff ectively, 
proponents of a strict adherence to the 
Charter note that the passage of reso-
lutions assures some level of account-
ability.27 Meanwhile, genocide contin-
ues and many people are inhumanely 
treated and killed. 

Instead of strictly adhering to the 
two exceptions for use of force, many in-
ternational legal scholars have proposed 
standards that could be used to decide 
whether a humanitarian intervention 
is legitimate. Creating clear legal stan-
dards, such as those applied in the self-
defense exception, greatly reduce the 
risk of abuse.28 Furthermore, utilizing a 
unilateral right should be the exception, 
not the norm. Human Rights Watch 
supports the position that humanitar-
ian intervention should only be allowed 
without governmental consent “in the 
face of ongoing or imminent genocide, 
or comparable mass slaughter or loss of 
life.”29

One proposed list of considerations 
includes: application of the necessity 
and proportionality measurements of 
self-defense, a respect for international 
human rights, a duty not to make the 
situation worse, and the responsibility 
for reconstruction.30 An important ele-
ment of this standard is the duty not to 
worsen the situation. Th is would help 
narrow the circumstances in which an 
intervention is called for. It also pro-
vides a level of accountability. If the ex-
pectation going in is that the situation 
should not worsen, and furthermore 
that the states should work toward re-
construction, the intervening states 

will have to live up to those standards. 
While strictly adhering to the Charter 
provides accountability, it fails to pro-
vide an avenue for action. Th is standard 
provides both.

An additional step to legalizing the 
unilateral right would be a reporting 
requirement. If a state were required to 
report a humanitarian intervention, the 
role of public opinion would expand 
and thus act as a policing mechanism.31 
A successful reporting system should 
“emphasize features such as publicity, 
accessibility, and transparency.”32 Th ese 
features of a reporting forum would 
fulfi ll the role similar to that of the Se-
curity Council in Article 51 self-defense 
authorizations.33 Instead of being a bur-
den, reporting would help garner sup-
port from other states in off ering aid for 
the intervention as more states would be 
aware of the specifi c intentions and jus-
tifi cations of the use of force. 34

Political pressure extinguishes the risk of 
humanitarian intervention as a cover for 

ulterior motives

Many international legal scholars 
argue that there should be no right of 
unilateral humanitarian intervention 
because of the perceived risk that a state 
may use humanitarian violations as a 
pretext for ulterior motives.35 A human-
itarian justifi cation could arise in three 
diff erent ways: as the primary justifi ca-
tion, as a secondary justifi cation, or as 
a justifi cation after a war has begun on 
diff erent grounds. In each of these three 
scenarios, the humanitarian justifi ca-
tion is subject to political pressure and 
will not operate as a pretext to ulterior 
motives.

Humanitarian intervention as the 
primary justifi cation will not create a 
pretext because factual conditions must 
exist in order to create political sup-
port.36 When the facts on the ground 
do not paint a picture of serious hu-
manitarian concern, and where interna-
tional political support is lacking, “the 
road to war will be determined on other 
grounds.” 37 For example, the U.S. could 
not use humanitarian intervention as 
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the primary justifi cation for invading 
Iraq in 2003 because the conditions 
on the ground did not rise to the level 
of severity of humanitarian violations, 
thus giving rise to a lack of political sup-
port.38 Th e lack of political support for 
invading Iraq caused the Bush admin-
istration to turn to other justifi cations 
for the invasion,39 providing an illustra-
tion of why humanitarian justifi cations 
may not be used as a primary pretext for 
ulterior motives when the facts do not 
exist to create political support.

When humanitarian justifi cation is 
used as a secondary justifi cation, there 
is no risk because the primary justifi ca-
tion is publicly known. Further, the ad-
dition of humanitarian issues creates a 
possible bargaining position when the 
primary issue cannot be resolved.40 In 
order to decrease political criticism of a 
failed war eff ort, a state can retreat on 
grounds that the defending state agree 
to resolve the humanitarian crisis.41 
Th us, the humanitarian justifi cation, as 
a secondary issue, ultimately provides a 
mechanism for creating peace more ef-
fi ciently because a state can retreat on 
the condition of humanitarian improve-
ment, instead of escalating the war to 
save face.

Finally, humanitarian interven-
tion as a justifi cation after war has al-
ready started is sure to fail as a pretext 
to war. Th e public discourse creates “a 
new normative equilibrium and shared 
beliefs about the confl ict, its aims, the 
interests at stake, and the attributes and 
inclinations of the opposing state.”42 Af-
ter public sentiment takes shape, a state 
is limited in future actions because it 
must remain consistent with its original 
rationale.43 As a means of covering up 
a war that was originally premised on 
self-defense, a state will not be success-
ful in later claiming that the use of force 
is a humanitarian intervention.44 For 
instance, the Bush administration only 
brought up the humanitarian aspect of 
the 2003 Iraq invasion after bringing 
down Saddam Hussein and after failing 
to fi nd weapons of mass destruction.45 

Th is recent example shows that when 
a state relies on the threat to national 
security as the reason for going to war, 
the public will not be persuaded by hu-
manitarian concerns raised post-hoc.

State sovereignty should not keep a state 
from using force against humanitarian 

violations

While most agree that a human 
rights violation is abhorrent, some ar-
gue that a foreign state cannot intervene 
because of the importance of respecting 
state borders. In contrast, supporters of 
the right of humanitarian intervention 
hold that too much emphasis is placed 
on respecting borders.46 A central pur-
pose of states is to protect the human 
rights of its citizens. When a state 
violates this underlying goal, the state 
should not be aff orded the protections 
of international law by claiming state 
sovereignty.47 Allowing the violations to 
continue is more off ensive than crossing 
a state’s border to defend the victims.48

Former U.N Secretary General Kofi  
Annan urged the international com-
munity to fi nd a solution to the legal 
confl ict between respecting a state’s 
sovereignty and using force to protect 
civilians from human rights viola-
tions.49 In response to this challenge, 
Canada formed the International 
Commission on Intervention and State 
Sovereignty, which created the Respon-
sibility to Protect doctrine in 2001.50 
Th is doctrine highlights the dual nature 
of state sovereignty: not only is there a 
duty to respect other states’ sovereign 
borders, but also the “duty of the gov-
ernment to respect the fundamental 
rights of all peoples within the state and 
take action to protect them.”51 When a 
state fails to uphold this responsibility, 
outside states may act to protect in the 
off ending state’s place.52 

Humanitarian intervention has proven to be 
effective

Some opponents argue that human-
itarian intervention can actually make a 
situation worse. For example, opponents 

explain that the intervention provides a 
false sense of security to the victimized 
population that might have otherwise 
done more to defend themselves.53 Oth-
ers argue that it is counterintuitive to 
kill people in order to save lives.54 How-
ever, the fact that some innocent lives 
are lost in a humanitarian intervention 
is not a strong enough reason to sacri-
fi ce the larger goal of justice.55 Th is is 
especially true given that the failure to 
intervene perpetuates the loss of life by 
massacre, instead of by the unintended 
consequences of an intervention.56 Fur-
thermore, past unilateral interventions 
such as in Somalia, Rwanda, Haiti and 
Kosovo were ultimately considered pos-
itive endings.57

In Kosovo, the Kosovo Liberation 
Army (“KLA”) sought independence 
from the Federal Republic of Yugoslavia 
(“FRY”) which was committing ethnic 
cleansing of the Kosovar Albanians.58 
Th e Security Council acknowledged 
the violence in Kosovo as a threat to 
peace and security in Resolution 1199 
in September of 1998.59 Although the 
Security Council insisted that the FRY 
cease its humanitarian violations, the 
Resolution did not authorize the use of 
force as a means to stop the violations.60 

Given President Milosevic’s veto power 
and the ongoing atrocities in Kosovo, 
NATO commenced humanitarian in-
tervention without explicit Council 
authorization after the FRY rejected 
the proposed negotiations.61 As a result 
of the Council’s failure to take action, 
NATO commenced a 78 day air strike 
against the FRY on March 24, 1999.62

Supporters of this intervention saw 
legal shades of grey. While the interven-
tion was not authorized, the attack was 
not void of legitimacy and legal support. 
NATO did not have the Council’s au-
thorization for the use of force, but the 
Resolutions condemning the FRY’s ac-
tions constituted implicit support.63 In 
Resolution 1160 and 1199, the Security 
Council mandated that the FRY and 
the Kosovar Albanians cease the exces-
sive violence and resolve their political 
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dilemmas. Also, just short of authorizing 
the use of force, Resolution 1203 declared 
that the “impending humanitarian catas-
trophe constituted a threat to continuing 
peace and stability in the region.”64 

Resolutions passed after the inter-
vention began did not condemn the use 
of force, and provided for humanitarian 
relief work and international security 
support for Kosovo.65 For example, as 
an implicit recognition of the legitimacy 
of the intervention, the Council agreed 
to deploy an international security pres-
ence as described in Resolution 1244.66 
Th is resolution passed the day after the 
air strikes ceased and stated that the in-
ternational forces were to:

(a) deter renewed hostilities; (b) 
maintain and enforce a cease-
fi re; (c) ensure the withdrawal 
of Yugoslav and Serb military, 
police and paramilitary forces 
from Kosovo; (d) establish a 
secure environment for refugees 
in which displaced persons can 
return home safely; (e) supervise 
de-mining; (f ) conduct border 
monitoring; (g) demilitarize the 
Kosovo Liberation Army and 
other armed Kosovo Albanian 
groups; and (h) “[e]nsur[e] the 
protection and freedom of . . . 
movement of the international 
civil presence, and other in-
ternational organizations” in 
Kosovo.67 

Th e intervention also had strong 
international support. 68 In response to 
Russia’s proposal of a Resolution con-
demning NATO’s use of force, twelve 
states voted against it.69 Ultimately, the 
Security Council was unable to accom-
plish what NATO did through unilater-
al humanitarian intervention. While the 
independence of Kosovo is still an un-
resolved issue today, the fact that inde-
pendence is even an issue demonstrates 
that the NATO intervention achieved 
more than inaction would have.70 

Similar to the stalemate in the 
Kosovo crisis, the Security Council was 

unable to stop the Iraqi military from 
killing Kurdish civilians through an 
authorized intervention.71 Th e Secu-
rity Council did adopt Resolution 688, 
which condemned the Iraqi violence 
against the Kurds and mandated an 
end to it.72 Th is resolution was one of 
the fi rst of its kind in that it connected 
humanitarian violations to the Security 
Council’s authority to use force or im-
pose consequences for the failure to cor-
rect the violence.73 

However, the Security Council 
never authorized the use of force.74 As a 
result, the U.S., Britain, and France en-
tered northern Iraq to create safe havens 
for the Kurds and off er humanitarian 
relief.75 While not as drastic as the air 
strikes in Kosovo, the Kurdish assistance 
was yet another example of unauthor-
ized action in response to humanitarian 
urgency. Similar to Kosovo, the legiti-
macy of the intervention is supported 
by the absence of any formal reprimand 
for not seeking Security Council ap-
proval.76 Th ese examples demonstrate 
that unilateral intervention has proven 
to be successful in the past.

A Unilateral Humanitarian Inter-
vention would not be Legitimate 

in the Democratic Republic of 
Congo Today

Th e Democratic Republic of Con-
go, formally Zaire, is a region full of 
mineral resources and, not coinciden-
tally, the location of an inter-ethnic 
war zone since 1999.77 One such area 
involved a confl ict along the Rwanda 
border, where a group of rebel militia 
from Rwanda crossed over to Congo 
and attacked Rwanda from Congolese 
ground.78 In response to Congo’s failure 
to stop these Rwandan attacks, anoth-
er Rwandan rebel group attacked the 
Congolese leader.79 Th is in turn spurred 
surrounding African countries to send 
troops to the Congo.80 While these 
countries signed on to peace agree-
ments,81 militia groups within the Con-
go continue to wage war against other 
ethnic groups. 82

Th e present confl ict is concentrated 
in the northeastern region and is com-
posed of a number of rebel groups and 
some government authorities.83 As the 
largest peacekeeping force in the world, 
the U.N. has sent 17,000 troops to the 
Congo.84 Despite this eff ort, the militia 
groups continue to target innocent ci-
vilians, including women and children, 
based on ethnic lines.85 Th e fi ghting has 
caused 3,000 refugees to turn to the 
U.N. compound for security, 50,000 
refugees to fl ee to the southern cities, 
and an additional 12,000 refugees to 
escape to Uganda.86 Th is situation has 
not quite escalated to the severity of 
Rwandan genocide where 800,000 Tut-
sis were massacred in 1994.87 However, 
as the Security Council and the Congo-
lese government have not been able to 
assuage the ethnic killing, a great many 
more are sure to be killed.

Given the present state of massive 
violence in the north-eastern region of 
the Congo, would a unilateral humani-
tarian intervention be the solution? For 
purposes of a hypothetical, I use a fac-
tor test set out by the Human Rights 
Watch.88 Th e threshold issue of the Hu-
man Rights Watch factors is that there 
must be an ongoing genocide or mass 
killing of similar nature.89 In the case 
of the Congo, this threshold factor is 
met because well over 50,000 have been 
killed based on ethnic background.90

 Next, the Human Rights Watch 
uses fi ve factors to determine the legiti-
macy of a humanitarian intervention.91 
First, military force should be the last 
resort.92 In 2006, the Congo had its fi rst 
democratic election after forty years of 
war and violence.93 As evidenced by 
fi ghting in the capital where over 100 
people were killed,94 this democratic 
process has not been respected and has 
not reduced the ethnic killing. Howev-
er, this government was recently elected 
and deserves more time to eff ectuate 
change. Taking initiative, the Congo-
lese president, Joseph Kabila, asked 
President Bush in October of 2007 for 
help in training Congolese soldiers to 
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fi ght the Rwandan militia.95 Kabila has 
also agreed to give the Rwandan militia 
more time to disarm themselves before 
initiating an off ensive move.96 Th ese 
steps have yet to take course and there-
fore a humanitarian intervention from 
outside states would be premature. 

Th e second factor is that the inter-
vention must be dominantly for hu-
manitarian purposes.97 Congo’s wealth 
in resources has been a source of war 
in the past, and this would have to be 
considered to ensure that an interven-
ing state does not use a humanitarian 
intervention as a pretext to gain access 
to this wealth.98

Th e third factor is that the interven-
tion must respect humanitarian law. 99 
Abiding by this rule would depend on 
who the intervening state is. Th e Congo 
has seen assistance from many of the 
surrounding African countries, with 
the eff ect of producing more violence. 
Th erefore, the risk of a humanitarian in-
tervention not following humanitarian 
law is high, especially if the intervening 
state is a neighboring African nation.

Th e fourth factor is that the military 
action will do more good than harm.100 
It is unlikely that this factor would be 
met because, unlike the Kosovo crisis, 
the ethnic killing in the Congo arises 
from a variety of militia groups. 101 In 
Kosovo, the FRY was clearly ethnically 
cleansing Kosovar Albanians, which 
provided for a specifi c target. In the 
Congo, it would be more diffi  cult to es-
tablish all the targets and therefore an 
intervention could ultimately kill many 
more than intended. Th e possibility of 
doing more harm is too great due to the 
complex nature of this situation. 

Th e fi nal factor is endorsement by 
the Security Council or other multilat-
eral support, unless the situation is an 
emergency.102 Security Council autho-
rization for use of force would make 
the unilateral right issue null. Further-
more, this dire situation should not yet 
be termed an emergency such that the 
Security Council should be ignored be-
cause other diplomatic eff orts are in the 
process of being attempted.  

While there is no scientifi c formula 
to determine how many factors need to 
be met, the above analysis indicates that 
the majority of the factors weigh in favor 
of not utilizing humanitarian interven-
tion. Th e massive killing of thousands 
of innocent people continues, but inter-
vening without Congo’s request would 
not be the right decision. Furthermore, 
the Congolese government has shown 
attempts at trying to protect its people 
and it would be inappropriate for an in-
tervening state to commandeer this role 
at this point

Conclusion

Th e combination of tragic genocide 
and lack of Security Council authoriza-
tion for the use of force leave the inter-
national community in an uneasy state. 
Th e horrifi c nature of genocide is woven 
into the interpretation of law because 
“the autonomy of law does not mean 
its independence; both the creation and 
the interpretation of law inevitably give 
rise to value judgments, and thus to a 
cognitive opening to the political and 
moral spheres.”103 While Kosovo and 
Iraq present examples of intervening 
states sidestepping the Council to use 
force, there have not been enough ex-
amples to declare that a formal custom-
ary and legal right exists. However, as 
one scholar notes, “one cannot assume 
that illegal acts directed towards elimi-
nating grave injustice in the system are 
always ruled out by fi delity to the ideal 
of the rule of law.”104

Th e suggestions of how to decide 
when humanitarian intervention is jus-
tifi ed are not in the form of Council 
Resolutions or amendments. Instead, 
these legal arguments stem mostly from 
the voices of academia. Th e next step 
is to bridge the gap between interna-
tional legal scholars and head decision 
makers. In the meantime, it is essential 
that the international community cre-
ate an open dialogue for what consid-
erations are expected of an intervening 
state. Furthermore, a systemic reporting 
requirement should be set up to hold 
intervening states politically account-

able. Attempting to create an eff ective 
decision-making framework would be 
a noble step in determining the correct 
balance between ending humanitarian 
atrocities and the illegality of the use of 
unauthorized force. 
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Social Security 
No-Match Letters 

and I-9 Enforcement 

As mentioned 
in the Fall Issue, the Department of 
Homeland Security (“DHS”) published 
new rules setting forth an employer’s 
responsibilities regarding employment 
verifi cation and Form I-9 compliance, 
including employer responsibility upon 
receipt of a Social Security Administra-
tion (“SSA”) no-match letter. Although 
the new regulations were scheduled to 
go into eff ect on September 14, 2007, a 
U.S. District Court Judge in the North-
ern District of California issued a na-
tionwide temporary restraining order 
enjoining the federal government from 
implementing the fi nal rule. Th ereafter, 
a hearing was held, and the U.S. Dis-
trict Court for the Northern District of 
California granted the DHS’ motion to 
stay proceedings until March 1, 2008, 
pending a new rulemaking eff ort which 
the DHS maintains will address the 
court’s concerns with its regulation on 
SSA no-match letters.1 

Overview of Employment Verifi cation 
and Form I-9 Compliance Under IRCA 

and IIRIRA

Th e Immigration Reform and Control 
Act (“IRCA”) was enacted to address 
concerns regarding illegal immigration 
to the United States. Congress identifi ed 
that a major reason for illegal immigra-
tion was the prospect of U.S. employ-

ment and, through IRCA, Congress 
believed that it could reduce the fl ow of 
illegal immigration by placing require-
ments on U.S. employers to check the 
employment eligibility and identity 
of employees. Th e Form I-9, Employ-
ment Eligibility Verifi cation, was thus 
developed. A principal aim of IRCA is 
employer sanctions, which can be im-
posed on employers who hire, employ, 
or continue to employ an individual who 
does not have authorization to work in 
the United States.

Another piece of major I-9-related 
legislation, the Illegal Immigration Re-
form and Immigrant Responsibility 
Act, (“IIRIRA”), was enacted in 1996. 
Th rough IIRIRA, Congress reduced the 
list of acceptable documents to establish 
identity and employment eligibility. In 
addition, the IIRIRA made it slightly 
more diffi  cult to establish a claim of 
discrimination in hiring against an em-
ployer who asked for more or specifi c 
documents. However, IRCA still re-
quires all employers who employ work-
ers in the U.S. to verify the employment 
eligibility of all workers hired after No-
vember 6, 1986.

In order to prove employment iden-
tity and employment eligibility, an em-
ployee must complete Section 1 of Form 
I-9 at the time of hire. Th e purpose of 
Section 1 is to document the employee’s 
attestation, under penalty of perjury, 
that he/she is eligible to work in the 
U.S. An employee must present original 
documentation that establishes identity 

and employment eligibility within three 
business days of the date that employ-
ment begins.2 An employer must review 
the original employment authorization 
and identity documentation presented 
by the employee, and record the infor-
mation in Section 2 of the Form I-9.

An employer may not request cer-
tain types of documentation; it is the 
employee’s choice which documents to 
present to the employer. Th e employee 
may present documents listed on the 
reverse side of Form I-9, to include ei-
ther: (1) one List A document (docu-
ments that establish both identity and 
employment eligibility) or (2) one List 
B (identity) document and one List C 
(employment eligibility) document.

If the employee documents appear 
to be genuine and representative of the 
employee’s true identity, the employer 
may not refuse them or request more 
or additional documentation. An em-
ployer who does so may risk a violation 
of the anti-discrimination provisions 
of IRCA. If, however, the documents 
that are presented appear to be forged, 
altered, or not representative of the in-
dividual, then the employer is obligated 
to inquire further.

The New DHS Regulations and 
No-Match Letters

No-match letters are sent by the 
SSA when W-2s provided by employ-
ers contain combinations of employee 
names and social security numbers that 
do not match agency records. While 

Year 2007, in particular, saw several signifi cant policy shifts in immigration law. Th is article 
is the second in a two-part series highlighting the major events in immigration law that took 
place during 2007. 
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this can be the result of clerical errors 
and name changes, it can also be caused 
by an alien not authorized to work in 
the United States using either a false 
social security number or one assigned 
to someone else. Immigration and Cus-
toms Enforcement (“ICE”) can also 
send such a letter following the audit of 
an employer’s Forms I-9 where it cannot 
be confi rmed that an immigration status 
document or an employment authoriza-
tion document used by the employee 
was actually assigned to that person.

Th e new DHS regulations set forth 
an employer’s responsibilities upon the 
receipt of a no-match letter, and signifi -
cantly amend the defi nition of “know-
ing” employment of unauthorized 
workers that existed under prior DHS 
regulation. Under these new regula-
tions, an employer in receipt of a no-
match letter must demonstrate that it 
is taking reasonable steps to investigate 
and correct the problem. If this is not 
done, DHS can assess increased mon-
etary penalties by alleging that, based 
upon the totality of the circumstances, 
an employer had constructive knowl-
edge that it was employing an alien not 
authorized to work in the United States. 
Deliberately failing to investigate suspi-
cious circumstances can impute knowl-
edge of a violation, and thus constitute 
constructive knowledge. Two factual 
circumstances where this can occur are 
explicitly set forth:
(1) written notice from SSA that the 

combination of name and social 
security number submitted for an 
employee do not match agency re-
cords; and 

(2) written notice from the DHS that 
the immigration status or employ-
ment authorization document used 
by an employee for the Form I-9 was 
assigned to another person, or that 
there is no agency record that the 
document was assigned to anyone.

Safe Harbor “Reasonable Steps” 
Th e regulation describes steps that 

an employer might take after receiving 

a no-match letter that the DHS consid-
ers reasonable. By taking these steps in 
a timely fashion, an employer would 
avoid the risk that DHS may fi nd, based 
on the totality of circumstances present 
in a particular case, that the employer 
had constructive knowledge that an em-
ployee was not authorized to work in 
the United States. Th e steps that a rea-
sonable employer may take can include 
one or more of the following:

Review of Employer Records. It 
is reasonable that an employer would 
check its records promptly after receiv-
ing a no-match letter, to determine 
whether the discrepancy results from a 
typographical, transcribing, or similar 
clerical error in the employer’s records 
or in its communications to SSA or 
DHS. If there is such an error, the em-
ployer would correct its records, inform 
the relevant agencies, and verify that the 
name and number, as corrected, match 
the agency records. Th us, the employer 
can verify with the relevant agency that 
the discrepancy has been resolved. Th e 
employer should make a record of the 
manner, date, and time of the verifi ca-
tion. Under the new rule, this action 
should be completed within 30 days of 
receipt of the no-match letter.

Contact the Employee. If the em-
ployer’s records are accurate, the reason-
able employer would promptly request 
the employee to confi rm that the em-
ployer’s records are correct. If they are 
not correct, the employer should take 
actions needed to correct them and in-
form the relevant agencies. If the em-
ployee states that the employer’s records 
are correct, the reasonable employer 
would ask the employee to pursue the 
matter personally with the relevant 
agency, either by visiting a local SSA 
offi  ce and bringing original documents 
or certifi ed copies of documents which 
prove that the information is accurate, 
or by mailing those items to the SSA 
offi  ce, if this is permitted. Th e DHS 
expects that these steps should be com-
pleted within 30 days of receipt of the 
no-match letter.

Unresolved Discrepancies. Th e 
new regulations also set forth a verifi ca-
tion procedure that the employer may 
follow if the discrepancy is not resolved 
within 93 days of an employer’s receipt 
of a no-match letter. Th is procedure is 
intended to verify, or fail to verify, the 
employee’s identity and work authori-
zation. Th e procedure involves the em-
ployer and employee completing a new 
Form I-9, using the same procedures as 
if the employee were newly hired. Th e 
procedure may be restricted by the new 
regulations. For example, neither a docu-
ment containing a Social Security num-
ber of alien number that is the subject 
of the no-match letter, nor a receipt for 
an application for a replacement of such 
a document, may be used to establish 
employment authorization or identity or 
both. Also, a document used to establish 
identity must contain a photograph.

If the discrepancy that was identi-
fi ed in the no-match letter remains un-
resolved, and if the employee’s identity 
and work authorization cannot be veri-
fi ed using a reasonable verifi cation pro-
cedure, then the employer must choose 
between taking action to terminate the 
employee or facing the risk that the 
DHS may fi nd that the employer had 
constructive knowledge that the em-
ployee was an unauthorized alien and 
violated applicable labor laws by con-
tinuing the employment.

It is important to realize that the 
“safe harbor” procedures, however, of-
fer no protection from a fi nding that an 
employer had actual, as opposed to con-
structive, knowledge that an employee 
was an unauthorized alien (although the 
government retains the burden of proof 
on this issue). Even if no immigration 
violation is found, signifi cant monetary 
penalties can be incurred. Finally, em-
ployers should understand that resolv-
ing a discrepancy on a document used 
to support a Form I-9 does not, in and 
of itself, conclusively prove that a par-
ticular employee is authorized to work 
in the United States.
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New I-9 and Employer Handbook 
Released

Th e year 2007 brought the much 
anticipated new Form I-9, Employ-
ment Eligibility Form, and the Employer 
Handbook. Th e revised Form I-9 (which 
has a revision date of June 5, 2007) is in-
tended to achieve full compliance with 
the document reduction requirements of  
IIRIRA, which reduced the number of 
documents employers may accept from 
newly hired employees to satisfy the em-
ployment eligibility process.

Th e new Form I-9 removed fi ve 
documents from the List A column 
(proof of both identity and employ-
ment eligibility). Th ey include: Certifi -
cate of U.S. Citizenship (Form N-560 
or No-570); Alien Registration Receipt 
Card (Form I-151); the unexpired Re-
entry Permit (Form I-327); Certifi cate 
of Naturalization (Form N-550 or N-
570); and the unexpired Refugee Travel 
Document (Form I-571). As well, the 
most recent version of the Employment 
Authorization Document (Form I-766) 
was added to List A.

As of November 7, 2007, the new 
Form I-9 is the only version of the 
form that is valid for use. DHS will 
begin penalizing employers for using a 
previous version of the Form I-9 after 
December 26, 2007.

DHS Initiatives to Improve Border 
Security Announced

In August 2007, following the defeat 
of Comprehensive Immigration Reform 
in the U.S. Senate, DHS announced a 
series of reforms that the administration 
will pursue in order to address border 
security issues. Th e Administration stat-
ed that it is committed to implementing 
the following border security measures 
by December 31, 2008: 18,300 border 
patrol agents, 370 miles of fencing, 300 
miles of vehicle barriers, 105 cameras 
and radar towers, and three additional 
unmanned aerial vehicles.

Th e policy of “catch and return,” 
which ensures that all removable aliens 

caught trying to cross the border illegal-
ly are held until they can be removed, 
will be maintained. Other initiatives an-
nounced include reducing the number 
of documents that employers must ac-
cept to confi rm the identity and work 
eligibility of their employees, raising 
the civil fi nes imposed on employers 
who knowingly hire illegal immigrants 
by approximately 25%, and expanding 
criminal investigations against employ-
ers who knowingly hire large numbers 
of illegal aliens.

Entry Requirements and U.S. Passport 
Application Issues: 

Requirements for Crossing the 
United States Border

Th e federal government is in the pro-
cess of implementing rules requiring that 
American citizens returning from desti-
nations in the Western Hemisphere (in-
cluding Canada and Mexico) will need 
to have valid passports in order to re-
enter the United States. Although these 
requirements have not yet been fully im-
plemented, it is clear that a large number 
of U.S. citizens will need to now obtain 
passports, many for the fi rst time.

2007 was an active year in terms of 
governmental announcements regard-
ing the implementation of citizenship 
identifi cation records. Th e federal gov-
ernment has announced that, by 2008, 
the Intelligence Reform and Terrorism 
Prevention Act of 2004 will mandate 
that any traveler to or from the Carib-
bean, Bermuda, Panama, Mexico, and 
Canada must have a passport or other 
secure, government-accepted docu-
ment to either enter or re-enter the 
United States. At the end of 2006, 
the requirement was applied to all 
sea travel to or from Canada, Mexico, 
Central and South America, the Carib-
bean, and Bermuda. Th en, at the end 
of 2007, the same rule was supposed 
to apply to all land border crossings to 
and from these countries. 

Th e only planned exception to the 
passport rule is for specifi c travel docu-

ments, typically made available to those 
who cross the border on a regular ba-
sis. In the case of the Canadian border, 
there is a program called NEXUS for 
individuals, and FAST for commercial 
trucking, with current enrollments of 
45,000 and 76,000, respectively. Fed-
eral offi  cials have said that people in 
both programs would automatically be 
allowed to pass through. In the case of 
Mexico, border crossing cards (“BBCCs” 
or “laser visas”) may possibly be an ac-
ceptable substitute for Mexican citizens, 
as well as the current Secure Electronic 
Network for Traveler’s Rapid Inspection 
(“SENTRI”) system for pre-approved, 
low risk travelers. Travel between the 
United States and its overseas territories, 
such as Puerto Rico, the U.S. Virgin Is-
lands, Guam, the Northern Marinara 
Islands, and American Samoa will not 
be aff ected.

Th e new passport travel require-
ments resulted in a dramatic increase 
in applications for passports, as many 
people who previously did not require 
a passport now fi nd themselves needing 
one for the fi rst time. Th e DOS estimat-
ed that it would need to process more 
than 17 million passports in 2007; a 
40% increase from 2006.

In mid-2007, the DHS and De-
partment of State (“DOS”) published 
a joint notice of proposed rulemaking 
to implement the fi nal phase of the 
Western Hemisphere Travel Initiative 
(“WHTI”) and require persons enter-
ing the United States from Western 
Hemisphere countries to present a 
passport or other travel document as 
determined by the Secretary of Home-
land Security.3 In the Notice of Pro-
posed Rulemaking (“NPRM”), DHS 
also explained that, separate from 
WHTI, beginning January 31, 2008, 
U.S. Customs and Border Protection 
(“CBP”) would no longer accept oral 
declarations alone as proof of citizen-
ship or identity at land and sea border 
ports-of-entry.

DHS and DOS attempted to mini-
mize the impact on cross-border trade 
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and travel. Consequently, on December 
3, 2007, they issued a press release im-
plementing the following rule regarding 
land-border admissions to the United 
States. As of January 31, 2008, oral 
declarations of citizenship alone will no 
longer be accepted. As well, U.S. and 
Canadian citizens ages 19 and older 
will need to present government-issued 
photo identifi cation, such as a driver’s 
license, along with proof of citizenship, 
such as a birth certifi cate or naturaliza-
tion certifi cate. Children ages 18 and 
under will only be required to present 
proof of citizenship, such as a birth cer-
tifi cate. Passports and trusted traveler 
program cards, such as NEXUS, SEN-
TRI, and FAST, will continue to be ac-
cepted for cross-border travel.

On December 14, 2007, CBP also 
followed up with an announcement 
that eff ective January 31, 2008, U.S., 
Canadian and Bermudian citizens en-
tering the United States at land or sea 
ports-of-entry must establish their iden-
tity and citizenship to the satisfaction 
of a CBP Offi  cer. Under current CBP 
procedures, such individuals may pro-
vide any proof of identity and citizen-
ship. While most individuals provide 
documentary evidence of citizenship, 
such as a passport or birth certifi cate, 
individuals may, depending on the cir-
cumstances, be admitted on an oral dec-
laration. Accordingly, CBP is amending 
its fi eld guidance procedures to instruct 

CBP offi  cers that citizenship ordinarily 
may not be established using only an 
oral declaration. Th is change in proce-
dure is intended to reduce the potential 
vulnerability posed by those who might 
falsely purport to be U.S., Canadian or 
Bermudian citizens trying to enter the 
United States by land or sea in reliance 
upon a mere oral declaration.

Miscellaneous Topics of Interest 
in 2007 

“Comprehensive Immigration Reform” 
Defeated

Th e failure of so-called “Compre-
hensive Immigration Reform” in the 
U.S. Senate was clearly the immigra-
tion-related topic which garnered the 
most media attention during the past 
year. Th e centerpiece of the proposal 
was a plan to off er an eventual path to 
citizenship to the majority of people 
currently in the country illegally, con-
tingent upon the securing of the U.S.-
Mexico border. Although this was not 
of central importance to employers who 
legally hire highly-skilled foreign work-
ers, the proposal would have drastically 
altered the landscape of immigration 
employment law. Most importantly, the 
entire employment-based permanent 
residence system (including the labor 
certifi cation process) would have been 
eliminated, in favor of a point-based 

merit system somewhat analogous to 
that currently used by countries such as 
Canada and New Zealand. Signifi cant 
changes, mostly negative, were also in 
store for the H-1B and L-1 classifi ca-
tions. Although the proposed legisla-
tion was not adopted, it is probable that 
these issues will re-surface at some point 
after the 2008 presidential elections.

Proposed Changes to U.S. Citizenship Test

An applicant for U.S. citizenship 
through naturalization must generally 
pass a government civics test (unless the 
test requirement is waived). Th e citizen-
ship test, which has been used for the last 
several years, is composed of a series of 
questions concerning basic facts about 
the federal government. Th e questions 
include: “Who wrote the ‘Star Spangled 
Banner?”; “What are the 13 original 
colonies?”; “What is the Emancipa-
tion Proclamation?”; and “How many 
Justices sit on the Supreme Court and 
who is the Chief Justice of the Supreme 
Court?”

In response to criticism that the 
test is overly concerned with facts that 
are not necessarily relevant to becom-
ing a good citizen, the USCIS will be-
gin a pilot test program this winter. Th e 
number of questions will be reduced to 
ten, with six correct answers required to 
pass. In addition, the new questions are 
expected to de-emphasize historical facts 
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in favor of responses that must elicit 
some explanation of guiding principles 
of American democracy and values.

Some critics have commented that 
the proposed test could raise the bar too 
high for immigrants, requiring them to 
show not only that they are willing to 
study for a test, but also that they under-
stand and share American values. Other 
observers have speculated that the new 
test is motivated by concern over con-
temporary European immigration issues, 
stemming from the presence of large, 
unassimilated immigrant communities 
which seem reluctant to adopt the guid-
ing principles of the host nation. 

About the Author

Ms. Clephane has extensive experi-
ence handling immigration matters and 
defending employers in I-9 compliance 
actions. She specializes in business im-
migration, specifi cally matters aff ecting 
employers and their employees. Ms. Cle-
phane has extensive experience advising 
U.S. and non-U.S. employers who seek 
to employ foreign nationals in the Unit-

ed States, as well as experience facilitat-
ing the employment of U.S. workers 
abroad. She regularly counsels manage-
ment and industry groups on strategic 
planning immigration issues related to 
establishing new U.S. enterprises and 
has facilitated on-site employer training 
to human resource personnel on tem-
porary worker classifi cations, student 
employment, national interest waivers, 
university professor and researcher is-
sues, permanent residence procedures, 
use of contract employees, NAFTA, 
I-9 compliance, and IRCA discrimina-
tion matters. Ms. Clephane has been 
listed in Michigan Super Lawyers. Ms. 
Clephane is a graduate of Wayne State 
University (B.A., high distinction, 1986) 
and Wayne State University Law School, 
(J.D., cum laude, 1991), where she 
was Note and Comment Editor of the 
Wayne State University Law Review. She 
is Chair of the International Employ-
ment Law and Immigration Committee 
of the International Law Section of the 
State Bar of Michigan and a member of 
the American Immigration Lawyers As-
sociation. She is a past Board Member 

of the International Institute of Metro-
politan Detroit and the American Arab 
and Jewish Friends. Ms. Clephane has 
written numerous articles on immigra-
tion law in professional journals and in 
immigration newsletters and has co-au-
thored, Th e Attorney-Client Privilege and 
the Work Product Doctrine in Michigan, 
(1992) for the Michigan Institute of 
Continuing Legal Education. She also 
writes and edits a monthly column, Th e 
Immigration Corner, for the Michigan 
Employment Law Letter.

Endnotes
1  AFL-CIO v. Chertoff , No. 07-4472 

(N.D.Cal. 11/23/07).
2 However, this information should 

be presented on the fi rst day of 
employment, if possible. 

3  Department of Homeland Security, 
Proposed Rules, 72 FR 35088-01 
(June 26, 2007). 
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American corporations are increasingly concerned about their responsibility 
under international human rights standards. Cases are now brought regularly in 
federal courts under the Alien Tort Statute (28 USC §1350) alleging that U.S. 
corporations collaborated with foreign governments to violate human rights.  Civil 
society groups in countries where U.S. corporations have facilities or contracts with 
local partners are increasingly active in criticizing those corporations’ acts as violat-
ing human rights. And global human rights organizations such as Human Rights 
Watch and Amnesty International focus regularly on the foreign practices of U.S. 
corporations.  In short, lawyers advising U.S. companies on their overseas practices 
need to make their clients aware of potential exposure for human rights practices 
that may range from negative publicity to large punitive damage awards.

An upcoming panel discussion will explore all aspects of how these laywers 
should begin to approach human rights questions. Among the topics to be ad-
dressed are: (i) the current state of the law under the Alien Tort Statute in defi ning 
the scope of U.S. corporate liability for human rights violations; (ii) human rights 
codes of conduct adopted by U.S. corporations; (iii) how U.S. corporations have 
negotiated with both foreign governments and civil society groups abroad to mini-
mize responsibility for human rights violations; (iv) ethical considerations in advis-
ing corporate clients; and (v) trends among activist groups seeking to apply human 
rights standards to corporate activities.

Corporations and International Human Rights
We plan to invite a number of 

speakers, both academics and profes-
sionals, who are experts on the subject 
of human rights and corporate responsi-
bility. Please stay posted for information 
regarding the exact date and time of this 
event. 

Hosted by: 
The Committee on 

International Human Rights 
of the International Law Section

 of the State Bar of Michigan 

Sponsored by:
International Law Section 

of the State Bar of Michigan 

Ford Motor Company
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Gregory H. Fox 
Associate Professor of Law  
      December 10, 2007
      
The Honorable Condoleeza Rice
Secretary of State
United States Department of State
2201 C Street, N.W.
Washington, D.C. 20520

Dear Secretary Rice:

 I write on behalf of the Human Rights Committee of the State Bar of Michigan concerning the ongoing 
crisis in Pakistan.   As lawyers, we are distressed by the blatant attacks on the rule of law now taking place in 
Pakistan.  In particular, the mass arrest of lawyers and the summary dismissal of Supreme Court justices are 
an affront to basic human rights and core values of American foreign policy.  We ask that you to assert you 
infl uence to reverse these pernicious actions and return Pakistan to a democratic path.

 The United States may appear to have two inconsistent interests in its relations with Pakistan:  
preserving its relationship with President Musharraf – seen as a close ally in the war on terror – and promoting 
democratic ideals as part of the Administration’s Freedom Agenda.  

 We believe these goals are not mutually exclusive.  The best way to ensure that Pakistan remains a 
stable and secure ally is to promote the values embodied in internationally recognized human rights.  These 
values are quintessentially American values and integral to the Freedom Agenda.  They include a free press, 
an open political dialogue free from fear of government retribution, the rule of law, judicial independence, 
and free and fair elections.  Pursuing stability at the expense of human rights and the rule of law, in our view, 
provides only false hope.  There are countless examples of repressive regimes breeding disorder and of open, 
democratic societies overcoming divisiveness and achieving stability.  A stable Pakistan, in other words, must 
be a democratic Pakistan.

 Unfortunately, President Musharraf is moving in exactly the opposite direction.  He has (1) suspended the 
Pakistan Constitution; (2) imposed martial law; (3) dismissed the Pakistani Supreme Court; (4) undermined the 
legitimacy of the elections scheduled for January 2008; (5) appointed his own supporters to judicial vacancies 
he created; (6) arrested and detained lawyers, judges, human rights activists, journalists, and opposition party 
members who object to these actions; and (7) curtailed, if not eliminated, the free Pakistani press.     

 The rights being denied the Pakistani people are fundamental and protected by numerous treaties to 
which the United States is a party.  As a Committee representing the legal profession of the State of Michigan, 
we are particularly appalled by the plight of Pakistani lawyers and by President Musharraf’s fi ring of the 
Supreme Court.  These actions strike at the very heart of what our profession represents.  
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471 West Palmer “ Detroit, Michigan 48202 “ Telephone: 313-577-0110 “ Fax: 313-577-2620 “ e-mail: gfox@wayne.edu

 President Musharraf recently stated that he intends to allow parliamentary elections to proceed 
on January 8, 2008.  Credible elections, however, cannot occur under martial law or in a climate of fear, 
intimidation and repression.  Indeed, President Musharraf’s tactics appear designed to manipulate the ultimate 
outcome of the elections.
 
 As you evaluate American options during this crisis, we ask that you keep in mind the words of 
President Bush in his second inaugural address: “All who live in tyranny and hopelessness can know: the 
United States will not ignore your oppression, or excuse your oppressors.  When you stand for your liberty, we 
will stand with you.”  Respectfully, this is precisely the situation we now face in Pakistan.  President Musharraf 
is heading down the road to tyranny by oppressing those who do no more than exercise the basic human right to 
express their political opinions.  Please do not ignore their oppression or excuse their oppressor.  

 The Committee respectfully calls on you to exert all possible infl uence to demonstrate this country’s 
solidarity with those who stand for liberty and the rule of law.  

 Thank you for your consideration.
      

      Very truly yours,

Gregory H. Fox
Chair, Committee on International Human Rights
Section on International Law
State Bar of Michigan

cc: The Honorable Carl Levin
 The Honorable Debbie Stabenow
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Event Calendar:
Meetings, Seminars, & Conferences of Interest

March 3-4, 2008
13th International Wealth Transfer Practice Conference: Latest 
Planning Techniques For International Private Clients – Trust, Tax, 
Insurance, Succession and Other Issues 
London, England
http://www.ibanet.org/conferences/iwtp2008/

March 4, 2008
Substitution of Sponsorship & Where It Survives
Audio/Web Seminar
http://www.aila.org/content/default.aspx?docid=23985

March 4, 2008
Automotive Trade Mission: Moscow and St. Petersburg
Bloomfi eld Hills, MI
March 6, 2008
Diversity Visa Lottery: How to Ensure Your Client Can Turn a 
Lottery Win In to Permanent Residence 
Audio/Web Seminar
http://www.aila.org/content/default.aspx?docid=23986

March 9-11, 2008
9th Annual Private Investment Funds Conference
London, England
http://www.ibanet.org/conferences/9th%5FPrivate%5FInvestment%5FFunds/

March 10-11, 2008
AILA 2008 Spring Fundamentals of Immigration Law Conference
Anaheim, CA
http://www.aila.org/content/default.aspx?docid=24140

March 11, 2008
TPS: What Kind of Status Is It?
Audio/Web Seminar
http://www.aila.org/content/default.aspx?docid=23990

March 18, 2008
Th e Immigration Detention of Children 
Audio/Web Seminar
http://www.aila.org/content/default.aspx?docid=24000

March 25, 2008
ABCs of Family Immigration Law For Newer Practitioners
Audio/Web Seminar
http://www.aila.org/content/default.aspx?docid=24001

April 1-5, 2008
2008 Spring Meeting
New York, NY
http://www.abanet.org/intlaw/spring08/

April 3, 2008
AILA 2008 Paralegal Conference
Washington, D.C.
http://www.aila.org/content/default.aspx?docid=23999

April 3-4, 2008
8th Tax Planning Strategies Conference – US and Europe
Madrid, Spain
http://www.ibanet.org/conferences/8%5FTax%5Fplanning%5Fmadrid/

April 4, 2008
AILA 2008 Spring CLE Conference
Washington, D.C.
http://www.aila.org/content/default.aspx?docid=22276

April 4, 2008
2008 Spring Board of Governors Meeting
Washington, D.C.
http://www.aila.org/content/default.aspx?docid=22779

April 7, 2008
Capital Markets Forum
New York, NY
http://www.ibanet.org/conferences/Conferences_home.cfm#IBA%20Conf%20list%202007

April 7-8, 2008
Th e Global Impact of Private Equity
Sydney, Australia
http://www.ibanet.org/conferences/private%5Fequity/

April 9-12, 2008
ASIL 102nd Annual Meeting: Th e Politics of International Law
Washington, D.C.
http://www.asil.org/events/calendar.cfm

April 10-11, 2008
Labour, Employment and Discrimination Law Conference
London, England
http://www.ibanet.org/conferences/Employment%5Fdiscremination%5Flaw/

April 11, 2008
Corporate Social Responsibilty and Th e Business Lawyer
Barcelona, Spain
http://www.ibanet.org/conferences/CSR/

April 17, 2008
SBM International Law Section Meeting
Detroit, MI
April 17, 2008
International Competition Conference
Tokyo, Japan
http://www.ibanet.org/conferences/International%5Fcompetition/

April 17-18, 2088
Arbitration and the Judiciary Conference
Caracas, Venezuela
http://www.ibanet.org/conferences/Arbitration%5Fand%5FDispute%5FResolution/
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May 18-20, 2008
14th Annual Global Insolvency and Restructuring Conference 
Stockholm, Sweeden
http://www.ibanet.org/conferences/Conferences_home.cfm

May 19-20, 2008
19th Annual Communications and Competition Law Conference 
Munich, Germany 
http://www.ibanet.org/conferences/Conferences_home.cfm

May 28-30, 2008
25th International Financial Law Conference
Stockholm, Sweeden
http://www.ibanet.org/conferences/Conferences_home.cfm

June 1-3, 2008
Complementing IHL: Exploring the Need for Additional Norms to 
Govern Contemporary Confl ict Situations 
Hebrew University, Jerusaem, Israel 
http://www.asil.org/events/calendar.cfm

June 1-4, 2008
19th Annual Conference on the Globalisation of Investment Funds 
Bermuda
http://www.ibanet.org/conferences/Conferences_home.cfm

June 4-6, 2008
US/Latin America Tax Planning Strategies Conference
Miami, FL
http://www.ibanet.org/conferences/Conferences_home.cfm

June 8-10, 2008
International Maritime Conference 
Athens, Greece
http://www.ibanet.org/conferences/Conferences_home.cfm

June 12-13, 2008
7th International Mergers and Acquisitions Conference 
New York, NY
http://www.ibanet.org/conferences/Conferences_home.cfm

June 12-14, 2008
11th Transnational Crime Conference 
London, England
http://www.ibanet.org/conferences/Conferences_home.cfm

June 18, 2008
SBM International Law Section Meeting
Lansing, MI

June 20, 2008
Litigation Conference 
Toronto, Canada
http://www.ibanet.org/conferences/Conferences_home.cfm

June 25-28, 2008
2008 AILA  Annual Conference 
Vancouver, Canada 
http://www.aila.org/content/default.aspx?bc=1010|9352|24261

June 30-July 1, 2008
Europe and the Globalisation of Antitrust
Berlin, Germany 
http://www.ibanet.org/conferences/Conferences_home.cfm

July 9-11, 2008
IBA/AMPLA Mining, Oil & Gas Law Conference 
Kuala Lumpur, Malaysia 
http://www.ibanet.org/conferences/Conferences_home.cfm

August 28, 2008
ABA International Program at the 2008 AIJA Congress in Paris 
Paris, France
http://www.abanet.org/intlaw/calendar/home.html

September 17-19, 2008
Th e New Focus of International Business: Asia, the Centre Stage 
Hong Kong, SAR
http://www.ibanet.org/conferences/Conferences_home.cfm

September 23-27, 2008
ABA Section of International Law, Fall Meeting 
Brussels, Belgium 
http://www.abanet.org/intlaw/calendar/home.html

Other AILA events
http://www.aila.org/content/default.aspx?bc=1010

Other ABA Section of Internationl Law events
http://www.abanet.org/intlaw/calendar/home.html

Other ASIL events
http://www.asil.org/events/calendar.cfm

Other IBA events
http://www.ibanet.org/conferences/Conferences_home.cfm
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State Bar of Michigan

International Law Section Leadership Roster 2007-2008

CHAIR:
Frederick J. Frank
Honigman Miller Schwartz and 
Cohn LLP
660 Woodward Ave, Ste 2290
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
Email: fj f@honigman.com

CHAIR-ELECT:
Nicholas J. Stasevich
Butzel Long PC
150 West Jeff erson, Ste 100
Detroit, MI  48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
Email: stasevich@butzel.com 

SECRETARY:
Richard G. Goetz
Int’l Practice Group Leader
Dykema Gossett, PLLC 
400 Renaissance Center 
Detroit, MI 48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
E-mail:  rgoetz@dykema.com

TREASURER:
Cameron S. DeLong
Partner
Warner Norcross & Judd LLP
111 Lyon St NW, Ste 900
Fifth Th ird Ctr
Grand Rapids, MI  49503
Telephone: (616) 752-2155
Fax: (616) 222-2155
Email: cdelong@wnj.com

COUNCIL:

Term Expiring 2008
Narinder J. S. Kathuria
3331 Bloomfi eld Shore Drive
West Bloomfi eld, MI 48323
Telephone: (248) 894-4110
Fax: (248) 855-8426
Email: kathuriavisalaw@comcast.net

Marc C. McGuire
Delphi Corp
5725 Delphi Dr
MC 480-414-420
Troy, MI  48098

Andrew Segovia
General Motors Corp Legal Staff 
300 GM Renaissance Center
MC 482-C23-D24
Detroit, MI  48265
Telephone: (313) 665-4745
Fax: (313) 665-4960
Email: andrew.segovia@gm.com

Term Expiring 2009
Andrew P. Doornaert
KPMG LLP
150 W Jeff erson Ave, Ste 1200
Detroit, MI  48226
Phone: (313) 230-3080
Fax: (313) 447-2413
E-mail: adoornaert@kpmg.com

Onnie Barnes Jacque  
VP/General Counsel
Th e University of Michigan
503 Th ompson St # 5010
Fleming Admin Bldg
Ann Arbor, MI  48109
Telephone: (734) 763-1293
Fax: (734) 615-8937
E-mail: ojacque@umich.edu 

 

Scott D. Relf 
Berry Moorman PC
255 E Brown St Ste 320
Birmingham, MI  48009
Telephone: (248) 645-9680
Fax: (248) 645-1233
E-mail: srelf@berrymoorman.com
Web: www.berrymoorman.com 

Term Expiring 2010
Margaret A. Dobrowitsky
Brinks, Hofer, Gilson & Lione
524 S. Main Street, Ste 200
Ann Arbor, MI 48104
Telephone: (734) 302-6026
Fax: (734) 994-6331
Email: mdobrowitsky@usebrinks.com

Eve Lerman
Intl Trade Specialist Automotive Team
U. S. Department of Commerce
250 Elizabeth Lake Road
Suite 1300W
Pontiac, MI 48341
Telephone:(248) 975-9605
Fax: (248) 975-9606
Email: eve.lerman@mail.doc.gov

Aziza N. Yuldasheva
Associate—International Tax
KPMG LLP
150 W Jeff erson Ave, Ste 1200
Detroit, MI  48226
Telephone: (313) 230-3356
Fax: 313-447-2436
Email: ayuldasheva@kpmg.com
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COMMITTEE CHAIRS:

International Business and Tax  
Pamela Emenheiser, Chair
Varnum, Riddering, Schmidt & 
Howlett LLP
333 Bridge St NW
PO Box 352
Grand Rapids, MI  49501
Telephone: (616) 336-6000
Fax: (616) 336-7000
Email: pemenheiser@varnumlaw.com

Michael Domanski, Co-Chair
Honigman, Miller, Schwartz and 
Cohn, LLP
660 Woodward Ave, Ste 2290
First National Bldg
Detroit, MI  48226
Telephone: (313) 465-7352
Fax: (313) 465-7353
Email: mdomanski@honigman.com

International Trade
Andrew P. Doornaert, Chair
KPMG LLP
150 W Jeff erson Ave, Ste 1200
Detroit, MI  48226
Phone: (313) 230-3080
Fax: (313) 447-2413
e-Mail: adoornaert@kpmg.com

Emerging Nations
Ken Duck, Chair
Senior Attorney
Foley & Lardner LLP
One Detroit Center
500 Woodward Ave, Ste 2700
Detroit, MI 48226-3489
Telephone: (313) 234-7121
Fax: (313) 234-2800
Email: kduck@foley.com

Richard G. Goetz, Co-Chair
Int’l Practice Group Leader
Dykema Gossett, PLLC 
400 Renaissance Center 
Detroit, MI 48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
E-mail:  rgoetz@dykema.com

International Employment Law & 
Immigration
Debra Auerbach Clephane, Chair
Vercruysse Murray & Calzone, P.C.
31780 Telegraph Road, Ste 200
Bingham Farms, MI  48025
Telephone: (248) 540-8019
Fax: (248) 540-8059
Email:   dclephane@vmclaw.com

International Human Rights
Professor Gregory Fox, Chair
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone:(313) 577-0110
Fax: (313) 577-2620
Email: gfox@wayne.edu

LIAISONS:

Academic Liaison:
Virginia B. Gordan
Assistant Dean of International Programs
Th e University of Michigan – 
Law School
941 Legal Research Building
Ann Arbor, MI  48109-1215
Telephone:  (734) 764-5269
Fax:  (734) 763-9182
Email: vgordan@umich.edu

Commissioner Liaison:
Craig H. Lubben
Miller, Johnson, Snell & Cummiskey, 
PLC
Rose Street Market Building
303 N Rose St, Ste 600
Kalamazoo, MI  49007
Telephone: (269) 226-2958
Fax: (269) 978-2958
Email: lubbenc@millerjohnson.com

Michigan International Lawyer:
Professor Julia Y. Qin
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-3940
Fax: (313) 577-2620
Email: ya.qin@wayne.edu 

Professor Gregory H. Fox
Wayne State University Law School
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Letter from the Chair
Continued from page 1

Cameron S. DeLong was elected treasurer, Richard G. 
Goetz was elected secretary, and Nicholas J. Stasevich was 
named  chair-elect.  Congratulations to the new appointees, 
and I look forward to continuing to work with all of them. 

Our international human rights committee is planning 
a program on corporations and international human rights,  
sponsored at this time by Ford Motor Company and the sec-
tion. In addition, the international business and tax commit-
tee is planning a program on international M & A – business 
and tax issues.  Chair-elect Nicholas J. Stasevich is working on 
the theme and date for next year’s annual meeting.

At the section council meeting in January,  council member 
Eve C. Lerman arranged an excellent presentation: U.S. Com-
mercial Service: Helping Attorneys and Th eir Clients In Over-
seas Markets featuring her and Richard Corson.

Section council meetings are open to all and I encourage 
you to attend.  Also, to receive additional notices of meetings, 
section and other events of interest, please go to the section 
website and sign up for the listserv.  If your email address has 
changed, please sign up again with your current email address.

Our section is fortunate to have many practitioners, pro-
fessors and students who are willing to be involved with bar 
and community activities. We are proud of our collegiality 
and our work together and serving others.

I am pleased to thank Tricia Roelofs and Maggie Smith 
who have contributed so much to the Michigan International 
Lawyer.  Th ey each received cash awards from the section for 
their excellent work. In addition, I would like to thank Fac-
ulty Editors Professors Qin and Fox, Senior Editor Aziza N. 
Yuldasheva and Student Editors Suzan S. Hyssen, Lindsay A. 
Maas, Robert Gundlach, and Hyojin Lee for their work on 
this issue of the MIL. Congratulations.

Please look through another great issue of the MIL where 
you will fi nd both great content and perspective in enhanc-
ing  your own professional development and service to your 
clients.

    

  Sincerely,

Frederick J Frank


