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In general, most foreign inves-
tors looking to develop or purchase a 
business in Ontario will enjoy many 
of the free-market benefi ts afforded 
to resident investors. Incentives are 
made available to foreign investors 
almost on the same basis as resident 
investors. There are no restrictions on 
the repatriation of profi ts or capital, 
and no specifi c types of currency ac-
counts are required. In addition, there 
are no exchange or regulatory restric-
tions on borrowing from abroad and 
no restrictions on the ability to remit 
dividends, profi ts, interest, royalties, 
management fees, loan repayments, 
or on the settlement of trade debts.

The Ontario government’s pro-
business agenda includes govern-
ment fiscal responsibility, greater 
effi ciency in service delivery, resto-
ration of a balance in labor relations, 
increased strides in tax reduction 
and job creation, and eliminating 
unnecessary market and business 
regulation. Within this pro-business 
environment, an investor considering 
purchasing or establishing business 
operations in Ontario still must con-
sider a myriad of other regulatory is-
sues. Many of the regulatory bodies 
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that a potential investor can expect 
to interact with include:

•Industry Canada with respect to 
foreign-owned business registra-
tion, consumer protection and 
manufacturing standards;
•Ontario Ministry of Consumer and 
Commercial Relations with respect 
to business registration and consum-
er protection within the province;
•Revenue Canada and the Ontario 
Ministry of Finance with respect to 
taxation and incentives;
•Local Municipality and the Ontario 
Ministry of Municipal Affairs & 
Housing for land use regulations;
•Ontario Ministry of the Environ-
ment with respect to environmental 
regulations; and
•Ontario Ministry of Labour for 
employment regulations.

This paper attempts to provide 
guidance and direction for most of 
the major issues to be considered, 
including employment, taxation, 
environment, immigration and 
business registration issues. Further 
details and guidance can be sought 
from the accompanying references.
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Foreign-Owned Business 
Registration

The Investment Review Division 
of Industry Canada1 regulates certain 
foreign investment in Canada under 
the Investment Canada Act.2 The Act
contains provisions for the review of 
acquisitions for control of signifi cant 
Canadian businesses by international 
investors. Certain investments in Can-
ada can be classifi ed as notifi able or 
reviewable and in some cases both 
notifi able and reviewable. A notifi -
cation for an investment is required 
each and every time a non-Canadian 
investor commences a new business 
activity in Canada and each time an 
investor acquires control of an exist-
ing Canadian business, where the 
establishment or acquisition of con-
trol is not a reviewable transaction. 
The notifi cation must be fi led within 
thirty days after the implementation 
of the investment. The notifi cation is 
a simple two-page document and is 
quite simple in form. In addition to 
a business notifi cation, all new busi-
ness names must be registered with 
Ontario Ministry of Consumer and 
Business Services, including sole  
proprietorships, partnerships, and cor-
porations. Business name registration 
is regulated under the Business Names 
Act, and the registration is valid for 
fi ve years, after which time it must 
be renewed.3

Corporations conducting business 
in more than one province must also 
register and incorporate both prov-
inces, under the Business Corpora-
tions Act, and federally with Industry 
Canada, under the Canada Business 
Corporations Act.4

A reviewable transaction occurs 
when the investor is a non-Canadian 
and is not a World Trade Organiza-

tion member, and it makes any 
investment over $5 million (CDN) 
for a direct acquisition or makes any 
indirect investment over $50 million 
(CDN). An indirect investment, for 
example, would be a transaction in-
volving the acquisition of the shares 
of a company incorporated outside 
of Canada, which has subsidiaries in 
Canada. A direct investment would 
involve a vendor that is a Canadian 
business located in Canada. These 
same limits also apply to both non-
Canadian and World Trade Organiza-
tion members if the business involves 
the production and ownership of 
property producing uranium, pro-
vides any fi nancial or transportation 
service, or if the business is classifi ed 
as a cultural business.

If the investor or vendor is a 
World Trade Organization member, 
and the direct investment is in ex-
cess of $209 million (CDN), then 
the transaction is reviewable. If the 
investor is a World Trade Organiza-
tion member and the investment is an 
indirect acquisition, the investment is 
reviewable if the value of the assets 
of the business located in Canada 
amount to more than 50% of the as-
set value of the transaction. It should 
also be noted that any investment that 
falls within Schedule IV of the Act 
can be both notifi able and review-
able if an Order-in-Council direct-
ing a review is made, and notice is 
given to the investor within 21 days 
following receipt of the submitted 
notifi cation.5

A reviewable investment may not 
be implemented prior to the investor 
having received a decision from the 
Minister that the investment is of 
“net benefi t” to Canada. However, 
hardship caused by delay in imple-

menting the investment and invest-
ments implemented as a result of the 
acquisition of control of a company 
incorporated outside of Canada are 
exceptions to the reviewable rule. 
If the Minister determines that the 
investment does not represent a “net 
benefi t” to Canada, then the investor 
has the opportunity to make addition-
al representations and undertakings 
to demonstrate the value of the in-
vestment. If the investor is ultimately 
unsuccessful in demonstrating the 
“net benefi t” of the investment, the 
opinion from the Minister or Direc-
tor of Investments will be binding. 
If the investment has already been 
implemented prior to the Minister’s 
binding decision, the investor will be 
required to divest the investment.6

Corporate Taxation
Some of the taxation issues that 

a foreign investor in Ontario must 
consider include taxation rates, 
sales taxes, tax incentives, and re-
mittance issues. Taxation is regu-
lated by both Canada Customs and 
Revenue Agency (Revenue Canada) 
and the Ontario Ministry of Finance 
under the Income Tax Act.7 Corpora-7 Corpora-7

tions in Canada are taxed on their 
worldwide income, and the tax rates 
are determined by the source of in-
come (business, property, etc.). The 
Ontario corporate income tax rates, 
along with the federal and combined 
rates for 2003, are as follows: see 
Figure 1.

In addition to the corporate tax 
rate, almost all goods and services 
are subject to a federal Goods and 
Services Tax (GST) of 7%. If an 
investor will be providing taxable 
goods or services in Canada and has 
taxable revenue above $30,000, then 
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the investor must register for GST the investor must register for GST 
with Revenue Canada. An investor with Revenue Canada. An investor 
can also claim a credit from Rev-
enue Canada to recover the GST on 
purchases and expenses made in the purchases and expenses made in the 
course of commercial activity. There 
are also certain goods and services 
that are not subject to GST, and these 
details can be found through several 
Revenue Canada publications.8

Ontario also imposes a provin-
cial sales tax (PST), which varies 
depending on the type of taxable 
activity. Accommodation services 
are taxed at 5%, manufacturing of are taxed at 5%, manufacturing of 
goods and most services are taxed goods and most services are taxed 
at 8%, and admission to places of at 8%, and admission to places of 
amusement, along with the sale of amusement, along with the sale of 
alcoholic beverages through licensed alcoholic beverages through licensed 
establishments, are taxed at 10%. 
Businesses that sell taxable goods 
and services on a regular basis must and services on a regular basis must 
apply for a Retail Sales Tax Vendor apply for a Retail Sales Tax Vendor 
Permit through the Ontario Ministry 
of Finance.9 If an investor purchases 
an established Ontario business with 
a vendor permit the vendor permit a vendor permit the vendor permit 
may not be transferred and the inves-
tor must obtain a copy of a Clearance 
Certifi cate from the vendor confi rm-
ing that all taxes collectable or pay-
able have been paid.

There are no restrictions on a 
foreign investor’s ability to repatri-
ate investments or profi ts from Ca-

nadian or Ontario-based operations. 
However, withholding taxes do exist 
on the payment to non-residents of 
certain dividends, interest, salaries, 
bonuses, commissions, and other 
amounts for services rendered. The 
statutory rate of withholding tax for 
non-residents is 25%, but is gener-
ally reduced by 5 to 15% under the 
terms of many bilateral tax treaties. 
In addition, certain types of income, 
such as interest on certain corporate 
and government bonds, are exempt 
from the withholding tax.10

Research and Development 
Tax Incentives

Among the larger benefi ts in lo-
cating a new business or investing in 
Ontario are the considerable research 
and development (R&D) tax incen-
tives available. In Ontario, tax legisla-
tion provides for a 100% deduction for 
all current research and development 
expenses and for capital expenses on 
R&D machinery and equipment. In ad-
dition, the deductions can be claimed 
immediately or carried forward indefi -
nitely to reduce taxable income. The tax 
credits provided for apply to all R&D, 
including overhead, incremental R&D, 
and salaries. There is also a bonus tax 
credit for incremental R&D. The Ca-
nadian federal rates of tax credits are 
currently 25 to 35%. In comparison, 
in the U.S., tax credits are usually only 
available on wages, materials, and a 
percent of consulting fees. In addition, 
if the R&D does not increase in amount 
as a percent of sales, then no tax credit 
applies. There is no bonus tax credit for 
R&D in the U.S., and the tax credit is 
only available on incremental R&D.

A wide range of activities qualify 
for R&D tax incentive treatment in On-
tario. These activities must demonstrate 

scientifi c or technological advancement, 
they must focus on areas of scientifi c 
or technological uncertainty, and there 
must be scientifi c or technical content 
as evidenced by systematic, well-doc-
umented investigation. Such activities 
include new product development, 
new material development, improved 
materials development, software de-
velopment, and new manufacturing 
process development.

Foreign investors have a wide 
range of options in structuring their 
investment in Ontario to take ad-
vantage of the R&D tax incentives. 
For example, an investor can form a 
U.S. parent and Ontario subsidiary 
relationship, which will allow the 
parent company to take advantage 
of the lower after-tax costs by 
completing R&D development in 
Ontario, including the benefi t of the 
exchange rate, and the parent com-
pany can retain ownership of the in-
tellectual property. A second option 
would be for the investor to carry on 
the R&D in a new or existing branch 
or subsidiary in Ontario. This option 
will allow for costs savings due to 
the reduction in taxes payable, and 
the tax credits can be carried for-
ward indefi nitely. The R&D can be 
funded by the subsidiary or through 
a debt or equity investment into the 
subsidiary. A third option would be 
for the investor or foreign company 
to set up or acquire a minority inter-
est in a Canadian controlled private 
corporation. This would allow more 
cost savings, as such private corpo-
rations receive additional incentives 
for R&D expenses. As well, there 
would be a shared ownership of the 
intellectual property and less risk to 
the foreign company in terms of in-
ternational management. Finally, an 

M
an

uf
ac

tu
ri

ng
 &

 
Pr

oc
es

si
ng

Sm
al

l B
us

in
es

s

Federal  22.12%  13.12%
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Figure 1.
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investor could contract with a taxable 
Canadian corporation and receive the 
R&D tax credit in the form of a cost-
savings fl ow through. In addition, the 
investor may receive a tax deduction 
in his/her domestic jurisdiction and 
will retain ownership of the intellec-
tual property.

Land Use Regulations
When considering the purchase 

of land for development, a foreign 
investor must consult both the local 
and provincial level of government. 
The Province of Ontario sets policy, 
while the municipalities make land 
development decisions. The Ontario 
Municipal Board has been set up 
to adjudicate disputes between the 
bodies. In recent years, Ontario has 
reformed its planning process in 
order to promote sound economic 
development and speed up the ap-
proval process. For example, rezon-
ing applications must be dealt with 
by the appropriate authorities within 
90 days of application.11 Generally, a 
land purchaser seeking development 
must inquire to the local municipality 
whether the current zoning designa-
tion permits the proposed use. If the 
zoning by-law permits the use, a site 
plan and building permit will likely 
be required. If the proposed use is 
not permitted by the current by-law, 
the municipality will determine if the 
proposed use is envisioned within 
the municipality’s Offi cial Plan. If 
the proposed use does fall within the 
Offi cial Plan and is a minor change 
only, a zoning by-law minor variance, 
a site plan, and a building permit will 
usually be required. If the proposed 
use does fall within the Offi cial Plan, 
but is not a minor change, a zoning 
by-law amendment, site plan, and 

building permit will usually be 
required. Finally, if the proposed 
use is not envisioned within the 
municipality’s Offi cial Plan, a plan 
amendment, zoning by-law amend-
ment, site plan, and building permit 
will usually be required.12

If a prospective investor is look-
ing to purchase and divide land, he 
or she must consider whether a land 
severance or sub-division will be re-
quired. A land severance provides the 
authority to separate a piece of land 
to form two new adjoining properties, 
and is a prerequisite prior to resale, 
mortgage or leasing of the newly cre-
ated land. An investor must apply to 
the municipality for Consent to Sever 
Land. If an investor wishes to divide 
the land into three or more parcels, a 
Plan of sub-division application must 
be made to the municipality.13 Large 
development proposals will require 
pre-consultation with interested 
government agencies. The local plan-
ning authority of the municipality, in 
cooperation with the investor, must 
ensure that all interested agencies are 
brought together for a pre-consulta-
tion meeting.

Environmental Regulations
The Ontario Ministry of the 

Environment is responsible for the 
development, administration and 
enforcement of environmental leg-
islation. Environmental approvals 
with respect to air and water quality 
and waste disposal can be initiated 
through the nearest district office 
of the Ministry. Environmental ap-
provals with respect to air quality 
are required for new equipment or 
modifi cations to existing equipment, 
which may lead to a discharge of a 
contaminant. A contaminant is de-

fi ned as any solid, liquid, gas, odor, 
heat, sound, vibration, radiation, or 
any combination of the above. There 
are detailed exceptions to the approv-
al requirement, which can be found in 
the Environmental Protection Act.14 

The approval process, on average, 
takes between six to eight weeks. En-
vironmental approvals with respect 
to water quality are required when 
a water works, used for human con-
sumption, is put into place that will 
supply more than 50,000 liters per 
day. In addition, a water approval is 
required for taking ground or surface 
water at a rate of more than 50,000 
liters per day when establishing, ex-
tending, or altering a new or existing 
sewage works, or when establishing 
an industrial wastewater facility. Fi-
nally, approvals with respect to waste 
are required for operating an on-site 
waste disposal facility.15

The environmental approval 
process begins with a Pre-Submis-
sion Consultation that determines the 
applicable regulations and approval 
requirements. The consultation also 
determines the environmental objec-
tives of the developer and whether or 
not any environmental impact assess-
ments and/or public consultations are 
required. Next a request for an appli-
cation is made and it must contain the 
appropriate environmental objectives 
for the proposal, as well as ensuring 
that the design of the proposal satis-
fi es these objectives. The Approvals 
Branch of the Ontario Ministry of 
Environment can provide assistance 
in identifying and clarifying its re-
quirements and developing any terms 
of reference for studies needed to 
demonstrate compliance. Upon 
receipt of an application, it will be 
assigned to a reviewer who will then 
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screen the application to ensure that 
it is complete, acknowledge receipt 
of the application within one to two 
weeks, and provide an assessment 
as to the time required to process 
the application. The application will 
then undergo a technical review and 
a Director’s Decision will be made. 
Director’s Decisions can be ap-
pealed to the Environmental Appeal 
Board. An Environmental Approval 
will require a hearing automatically 
if it includes waste disposal sites 
for hazardous and liquid industrial 
waste, large waste disposal sites, 
sewage works that cross municipal 
boundaries, or where the Ontario 
Ministry of the Environment, in 
its own discretion, feels that there 
is signifi cant public opposition to a 
project or that the project deviates 
from Ministry policy.16 In addition, 
the Ontario Environmental Bill of 
Rights provides for public partici-
pation in decisions that have a sig-
nifi cant effect on the environment.17

The Bill provides for three different 
levels of public participation, with 
each level dependent on the type 
of proposed activity. All proposals 
are made public and posted on the 
Environmental Registry. The fi rst 
level of public participation (Class 
I) deals with permits to take water 
and air emissions and requires thirty 
days notice on the Environmental 
Registry. The second class (Class 
II) deals with waste disposal sites 
where no hearing is required or pro-
posals dealing with sewage works. 
This class requires thirty days notice 
on the Environmental Registry and 
additional public notice through the 
news media. Finally, the third class 
(Class III) requires thirty days notice 
on the Environmental Registry and a 

public hearing. This class deals with 
sewage works that cross municipal 
boundaries and large waste disposal 
sites that require a hearing. 

Pollutants that are spilled or dis-
charged into the environment must 
be reported to the Spill Action Centre 
of the Ministry of the Environment.18

Regulations in Ontario require that 
spills be cleaned up to the extent 
practicable by both the person who 
owned the spilled material as well as 
by the person who had control over 
the spilled material.

Immigration and Foreign 
Employee Issues

Investors looking to develop 
a business within Ontario are of-
ten concerned about the ability to 
transfer key personnel to manage 
their developing operations. These 
immigration issues are a federally 
regulated area in Canada overseen 
by the Ministry of Citizenship and 
Immigration Canada (CIC) under the 
Immigration and Protection Act and 
the Citizenship Act.19 Immigration to 
Canada, for business purposes, can 
be established in a variety of ways. 
Business Immigrants can be classi-
fi ed as Investors, Entrepreneurs, 
or Self-Employed Persons. Skilled 
Workers also may qualify to become 
permanent residents if they are able 
to become economically established 
in Canada. To temporarily work in 
Canada, an employment authoriza-
tion is usually required, but there 
are exceptions to this rule that are 
applicable to international compa-
nies looking to set up operations in 
Ontario. The Business Immigration 
Programs administered by the CIC 
seek to attract people experienced 
in business to Canada, and these 

individuals are selected based on 
their ability to become economically 
established in Canada.

I. Investors must demonstrate 
business experience, a minimum 
net worth of $800,000 CDN, and 
make an investment of $400,000. 
This investment can be fi nanced 
with a number of institutions that 
have agreements with the CIC in 
place. These institutions must be 
members of the Canada Deposit 
Insurance Corporation. “Business 
Experience” is usually defi ned to 
mean management of a “qualify-
ing business” and control of a 
“percentage of equity” for at least 
two of the fi ve  years preceding 
the application, or management of 
at least fi ve full time “job equiva-
lents” per year in a business for at 
least two of the fi ve years preced-
ing the application.
II. Entrepreneurs are classifi ed 
as experienced individuals that 
will own and actively manage a 
business, and they must demon-
strate business experience and 
have a minimum net worth of 
$300,000 CDN. Entrepreneurs 
are subject to certain conditions 
upon arrival. For example, en-
trepreneurs must provide active 
and ongoing management of a 
qualifying Canadian business and 
create at least one new job for a 
Canadian citizen or permanent 
resident. These conditions must be 
sworn to in a written statement and 
met within three years of becoming 
a permanent resident.
III. Self-employed persons must 
have the intention and ability to 
create their own employment 
and are expected to contribute 
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to the cultural or athletic life of 
Canada. The individual must 
have “relevant experience” in 
cultural activities, athletics or 
farm management. The indi-
vidual must also possess the 
intention and ability to establish 
a business that will at a minimum 
create employment for the self-
employed applicant. In addition, 
the applicant must demonstrate 
that they have enough money to 
support themselves and any other 
dependents located in Canada.
IV. To qualify as a Skilled 
Worker, the applicant must 
meet minimum work experience 
requirements, prove that they 
have the funds for settlement, 
and earn enough points in the “six 
selection factors” test to achieve 
a passing mark. The six factors 
are: Education, Official Lan-
guages Profi ciency, Experience, 
Age, Arranged Employment in 
Canada, and Adaptability. Certain 
jobs are also listed as restricted 
occupations that cannot be used 
as experience on a Skilled Worker 
application. An individual’s expe-
rience must be at least one year 
in duration, have occurred within 
the last ten years, and be listed in 
the “National Occupation Classi-
fi cation” in the category of “Skill 
Type 0” or “Skill Level A” or “B” 
to qualify.
V.Temporary Foreign Workers, 
under the Immigration and Refu-
gee Protection Act, may work in 
Canada under certain conditions, 
which usually require the worker 
to obtain a work permit.20 The per-
mit is valid for a specifi c job and 
length of time. A complete list of 
exemptions from the work permit 

requirement can be found at http:
//cicnet.ci.gc.ca/english/work/
exempt-1.html. The most notable 
exception relevant to international 
corporations seeking to do busi-
ness in Canada is the Business 
Visitors exception. Under this 
exception, individuals coming to 
Canada on business do not need 
a work permit. Business visitors 
must work for a company located 
outside of Canada, and the Busi-
ness Visitor cannot directly enter 
the Canadian labor market. To 
make a Temporary Foreign Work-
ers application, the employer must 
provide details of the job offer to 
Human Resources Development 
Canada (HRDC) and an HRDC 
offi cer will determine the follow-
ing: if the conditions associated 
with the offered job are standard 
for that type of employment, that 
the job cannot easily be fi lled by a 
qualifi ed and available Canadian, 
and that fi lling the position with 
the foreign national will not have 
a negative effect on the Canadian 
economy and labor force.The 
CIC web page http://cicnet.ci.gc/
english/pub/index-2.html lists 
many of the additional details 
and definitions that are neces-
sary to consider when making 
a Business Immigration, Skilled 
Worker, or Temporary Worker 
application.21

Another helpful resource for ad-
mitting key personnel to a business 
operation in Ontario would be to con-
sult with the Ministry of Enterprise, 
Opportunity and Innovation, through 
the Business Immigration Section, 
located in Toronto, Ontario. This 
resource will assist companies  that 
are looking to establish operations in 

Canada and will provide services on 
immigration procedures or transfers 
of personnel.22

Employment Regulations
The Ontario market represents 

a diverse and skillful workforce for 
a potential investor. However, this 
workforce is heavily regulated and re-
quires specifi c employer compliance 
in a variety of legislated employment 
benefi t areas. Under federal law, em-
ployers are responsible for deducting 
personal income tax, Canada Pension 
Plan, and employment insurance 
premiums from the employee’s pay-
check. Both the employer and em-
ployee share some remittances, such 
as Canada Pension and employment 
insurance. The employer must also 
make the necessary deductions on 
behalf of the employee and place the 
deductions into a trust account until 
remittances are made.

I. Medical Benefi ts
The Ontario Health Insurance 

Plan (OHIP) covers the cost of all 
necessary medical treatment to On-
tario residents at no cost. OHIP is 
funded primarily through personal 
income taxes and an Employer Health 
Tax. The tax rate for an employer is 
based on the actual remuneration 
paid by the employer during the year. 
There are nine graduated tax rates, 
ranging from .98% to 1.95%, with the 
fi rst $600,000 CDN exempt from the 
tax. In comparison, employees in the 
U.S. each pay approximately 1.45% 
of payroll to support Medicare, which 
is not a universal plan like OHIP. As 
well, most U.S. employers pay for 
private health insurance for their em-
ployees at considerable expense.23

 Employers in Canada also have 
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the option of providing additional 
benefi ts for medical prescriptions and 
other voluntary medical services not 
covered by OHIP. Common benefi t 
plan items are listed below for union-
ized workplaces in Ontario:

Benefi t Plans in Unionized Esta

II. Pension Plans
Approximately two million in-

dividuals in Ontario participate in 
employer-sponsored private pension 
plans. All of these employer-spon-
sored plans must be registered with 
the Pension Commission of Ontario.24

Employers and eligible employees 
also contribute to the Canada Pension 
Plan, which provides benefi ts as early 
as age 60, as well as disability benefi ts 
to contributors that can no longer be 
employed and survivor benefi ts to 
spouses and dependent children. The 
Canada Pension Plan is administered 
by Human Resources Development 
Canada.25 In 2003, employer and 
employee contributions to the Canada 
Pension Plan are 4.95% of wages for 
employers and employees on the fi rst 
$39,900 earned, with a maximum 
contribution of $1,801.80.26

III. Pregnancy Leave
Employees with at least thirteen 

weeks of service with the same 
employer preceding delivery are en-
titled to at least 17 weeks of unpaid 
pregnancy leave. In addition to the 
17-week leave for a mother, either 
working parent can take up to a 35 
week unpaid parental leave to care 
for a newborn or newly adopted 
child. The Employment Insurance 
program of Canada pays employment 
insurance benefi ts to the individuals 
while on leave, and some collective 
agreements contain clauses providing 
an additional stipend to the legislated 
employment insurance benefi ts.27

IV. Employment Insurance
In Ontario, both employers and 

employees must contribute premiums 
to the Canadian Employment Insur-
ance system for employment that is 
classifi ed as insurable. The Employ-
ment Insurance system is regulated 
by Human Resources Development 
Canada.28 Employment insurance 
rates are consistent and fi xed across 
the entire country. Earnings subject 
to Employment Insurance premiums 
include salaries, wages and paid 
leave. In 2003, the employee pre-
mium is 2.10% of wages and ranges 
to a maximum annual premium of 
$819.00 CDN. The employer premium 
for 2003 is on average 2.94% of wages 
(1.4 times the contribution rate of the 
employee) and ranges up to a maximum 
of $1,146.60 CDN per employee.29

V. Workers Compensation
Under the regulation of the On-

tario Ministry of Labour, the Work-
place Safety and Insurance Act, 1999
provides compensation for workplace 
injuries or industrial disease. Employ-

ees can be compensated through the 
payment of lost wages, health care 
costs, and retraining/rehabilitation 
costs. The Workers Compensation 
Board is responsible for ensuring pay-
ment to the employee and is funded 
through annual assessments based on 
payroll and accident experience for 
a specifi c industry.30 The employee, 
in turn, is prohibited from suing the 
employer directly for a workplace 
injury or industrial disease. Con-
tribution rates are determined on 
a company specific basis, and the 
factors of individual company claim 
history, accident rate average for the 
industry, and payroll size determine 
the contribution rate for an employer. 
The average industrial assessment rate 
is approximately $2.19 for every $100 
of insurable earnings.31

VI. Pay Equity
Under the Ontario Pay Equity 

Act, men and women whose work 
involves substantially the same skill, 
effort, responsibility, and working 
conditions must be paid on the same 
scale.32 Employers and employees 
involved in pay equity disputes may 
contact the Pay Equity Commission. 
The Commission also handles appeals 
for pay equity orders.33

VII. Terminations
In Ontario, employees are entitled 

to written notice of termination. The 
minimum notice periods are set out 
in the Ontario Employment Standards 
Act.34 Generally, one year of service 
is equal to one week of notice, to a 
maximum of eight weeks. The Act 
also contains provisions regarding 
severance pay, which is in addition to 
the notice requirement. Severance pay 
comes into play when the employee 

Benefi t Plans in Unionized Esta

Benefi t % of 
Ontario
Employees 
with Benefi t

Bereavement Leave  97%
Basic Life Insurance 89%
Pension  83%
Medical:

Supplementary Hospital  63%
Dental 88%

Prescription Drugs  39%
 Eye Care (eye glass)  71%

Hearing Care  35%
Psychiatric Care 3%

Accident Insurance 35%
Long Term Disability 64%

Death & DismembermentBenefi t Plans in Unionized EstaDeath & DismembermentBenefi t Plans in Unionized Esta 44%Benefi t Plans in Unionized Esta 44%Benefi t Plans in Unionized Esta
Figure 2.
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has worked for the employer for fi ve 
or more years and the employer had 
a payroll in Ontario of at least $2.5 
million or severed the employment of 
50 or more employees in a 6 month 
period because all or part of the busi-
ness closed. The amount of severance 
pay an employee is entitled to receive 
depends on the number of years of 
employment, and an employee can 
receive up to 26 weeks of severance 
pay.35 There are several exceptions 
to the severance pay requirement, 
including the refusal by an employee 
to accept an offer of reasonable al-
ternative employment with the same 
employer.

VIII. Public Holidays
Public holiday benefi ts apply to 

full-time, part-time and student em-
ployees who meet certain conditions. 
The Ontario Employment Standards 
Act provides for eight public holidays 
with pay, which are as follows: New 
Year’s Day, Good Friday, Victoria 
Day (3rd or 4th Monday in May), 
Canada Day (July 1), Labor Day (1st 
Monday in September), Thanksgiv-
ing Day (2nd Monday in October), 
Christmas Day, and Boxing Day.36

Where an employee works on a pub-
lic holiday, the employee is entitled 
to time and a half the regular rate of 
pay for all hours worked in addition 
to the regular day’s pay for that public 
holiday.37

IX. Vacation Pay
In Ontario, employees are entitled 

to a minimum of two weeks of paid 
vacation following one year of em-
ployment with the same employer. 
If an employee is terminated or re-
signs prior to completing one year 
of service, the employee is entitled 

to collect at least 4% of the wages 
earned during the period employed. 
Employers may determine when an 
employee may take a vacation. How-
ever, a request for vacation must be 
granted when an employee has not 
taken a vacation within 22 months 
prior to the vacation request being 
made.38

X. Hours of Work
In Ontario, an eight hour day and 

48 hour week is viewed as the normal 
working limits for most employees.39

However, special arrangements can 
be make for a 12 hour work day 
rather than an eight hour work day 
if both the employer and employee 
agree. Employers seeking workdays 
of more than eight hours or work-
weeks of more than 48 hours must 
obtain a permit from the Ministry of 
Labour.40

XI. Overtime Pay
The Ontario Employment Stan-

dards Act also contains provisions dards Act also contains provisions dards Act
with respect to overtime pay.41 These 
provisions generally apply to full-
time, part-time and student employ-
ees. The provisions provide that after 
44 hours of work in a week, wages 
must be paid at time and a half of 
the regular work rate. Overtime pay 
provisions generally do not apply 
to many categories of employees, 
including supervisory and manage-
rial employees, and there are special 
overtime provisions that apply to 
road building, sewer and water main 
construction, local cartage, highway 
transport, seasonal employees in the 
tourist and food services industries, 
and seasonal employees in the fresh 
fruit and vegetable processing indus-
tries.42

XII. Minimum Wage
The general hourly rate in Ontario 

is $6.85 CDN, while the student hour-
ly rate (students under age eighteen 
working less than twenty eight hours 
a week, except during vacation) is 
$6.40 CDN.43 The minimum wage 
levels are regulated under the Ontario 
Employment Standards Act.44

Employer Successor Provisions
Under §.69 of the Ontario La-

bour Relations Act, an investor that 
purchases a business that is bound 
by or is a party to a collective agree-
ment will, in turn, become a party 
to the original collective agreement 
until the Labour Board otherwise de-
clares.45 Transactions covered under 
this section include not only sales of 
businesses, but leases, transfers or any 
other manner of disposition. The trade 
union relationship with the employees 
covered under the collective agree-
ment will also remain intact until the 
Labour Board otherwise declares. The 
Supreme Court of Canada has given 
a broad and liberal interpretation of 
the successorship provisions under the 
Act and has held that where skilled Act and has held that where skilled Act
employees are the major asset of the 
business, the transfer of those employ-
ees alone may be suffi cient to support 
union successorship. This ruling is 
signifi cant for new investors looking 
to hire experienced and skilled work-
ers. The ruling, in this context, covers 
cases where a prior employer loses 
a contract or ceases to exist and the 
group of skilled employees transfer 
to a new employer. In this situation, 
the investor or new employer could 
become bound by the union succes-
sorship provisions of the Act.
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Brief Commentary on NAFTA 
Trade Regulation

In addition to all of the regulatory 
bodies and legislation within Ontario 
that a potential investor will have 
interaction with, an investor should 
consider some of the trade regula-
tions under the North American Free 
Trade Agreement (NAFTA) which 
may also come into play, depending 
on the nature of the business. Under 
NAFTA, Canadian and U.S. products 
trade under the schedule negotiated 
in the agreement and most tariffs on 
Canadian exports to the U.S. were 
eliminated by 1998. As of 2003, 
most tariffs on Canadian exports to 
Mexico will have been phased out. In-
ternational investors with investments 
in Canada are covered by NAFTA if 
they use Canada as their “home base” 
to make investment in the U.S. or 
Mexico. In addition, all three coun-
tries provide access to government 
procurement opportunities in goods 
and services, including construction 
bidding. NAFTA also provides sev-
eral dispute mechanisms and clear 
procedural rules, including effective 
panel procedures and international 
arbitration.46

Conclusion
Both Ontario and Canada in 

general represent attractive markets 
for foreign investment. Although the 
complexity and diversity of regula-
tions will depend on the nature of the 
business transaction, most investors 
can rely on the information presented 
as solid framework for identifying a 
variety of planning issues. In addition, 
the governments of Canada and On-
tario have formed a joint initiate, the 
Canada-Ontario Business Call Cen-
tre, which is a direct operator-assisted 

hotline that provides information on 
federal and provincial business as-
sistance programs. This information 
is available to foreign business inves-
tors during normal business hours.47

The business registration, taxation, 
land use and environmental regula-
tions, immigration, and employment 
issues presented in this article will 
direct investors to further and more 
detailed resources to address more 
complex issues not addressed within 
the scope of this article. 

Randolph M. Wright is a principal and 
Scott D. Relf is Of Counsel at the law of-
fi ces of Berry Moorman, PC, with offi ces 
in Detroit, Birmingham, and Ann Arbor, 
Michigan.
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Post 9/11 Visa Changes Make Life More Diffi cult for Foreign Travelers
By Derek Meier

After the tragic events of Sep-After the tragic events of Sep-After the tragic events of
tember 11, 2001, as we all know, 
many steps were taken to increase 
our national security and to prevent 
such attacks in the future. We are all 
familiar with what happened at our 
airports – increased identity and se-
curity checks, some of which seemed 
to be overkill at best – which resulted 
in long lines and delays. With time, 
improvements have been made, and 
most of us have learned to live with 
the inconvenience. Similarly, both the 
Department of Homeland Security 
(which now includes the former Im-
migration & Naturalization Service) 
and the State Department have taken 
a number of steps designed to enhance 
our security by requiring more infor-
mation about, and security screening 
of, foreign nationals seeking to travel 
to the United States. This article at-
tempts to summarize the steps taken 
to date, which, individually and col-
lectively, negatively impact foreign 
visitors to the U.S. and will, most 
likely, negatively impact our economy 
to some extent.

Basic Immigration Concepts & 
Procedure

For those unfamiliar with im-
migration terminology, a brief sum-
mary of some basic concepts and 
procedure is  necessary. With certain 
exceptions, foreign nationals coming 
to the U.S. need fi rst to apply for a 
visa at the U.S. embassy or consulate, 
normally in their native country and 
nearest to their place of residence. 
Foreign nationals seeking to come and 

take up residence in the U.S. indefi -
nitely are called “immigrants.” They 
need an immigrant visa, a process and 
subject not relevant to this discussion. 
Those seeking to come to the U.S. 
for a limited term with the intent to 
depart are called “non-immigrants.” 
Non-immigrants are classified ac-
cording to the purpose of their visit; 
e.g., Visitor for Business/Pleasure 
(B1/B2), Specialty Worker (H1B), 
Intracompany Transferee (L1), Treaty 
Trader/Investor (E1/E2), Professional 
under the North American Free Trade 
Agreement (TN), Student (F1, M), 
Exchange Visitor (J1), etc. Non-im-
migrant Canadian citizen visitors (ex-
cept in E status) and non-immigrant 
citizens of 28 countries included in 
the Visa Waiver Program visiting the 
U.S. for 90 days or less are currently 
exempt from the visa requirement.

Non-exempt business visitors and 
tourists (B1/B2) need only to obtain a 
visa before traveling to the U.S. Em-
ployers seeking certain work-autho-
rized status for prospective employees 
(e.g., H-1B, L, or TN for a Mexican 
national, etc.) must fi rst obtain ap-
proval of a petition fi led with U.S. 
Citizenship & Immigration Services 
(USCIS, formerly INS). The benefi -
ciary then uses the approved petition 
as the basis for his/her visa applica-
tion. [Unlike Mexican citizens, Cana-
dians applying for TN status can do so 
at major border posts and at airports 
in Canada with U.S. Immigration 
pre-fl ight inspection facilities without 
the necessity of a previous petition.] 
Similarly, exchange visitors and stu-

dents fi rst require acceptance into an 
approved exchange visitor program or 
school and documentation issued by 
that program sponsor or school. They 
then use such sponsor/school-issued 
documentation as the basis to apply 
for the appropriate visa. Currently, 
over eight million visa applications 
per year are handled by about 800 
consular offi cers in just over 200 em-
bassies and consulates worldwide.

A visa represents authorization 
by the U.S. State Department for the 
person to travel to the U.S. to seek 
admission in the approved visa classi-
fi cation. It does not guarantee admis-
sion to the U.S. That determination 
can only be made by Immigration 
offi cers at the “port of entry” (air-
port, seaport, land border post). If a 
visa-holder is deemed admissible by 
the Immigration offi cer at the port of 
entry, s/he is admitted, normally for a 
specifi c period authorized by the visa 
classifi cation, and is issued a small 
white Form I-94, Departure Record 
(“I-94 card”). The I-94 card indicates 
the place and date of admission, the 
person’s non-immigrant classifi cation 
(which defi nes the scope of his/her 
permitted activity while in the U.S.), 
and the expiration date of the person’s 
approved visit. 

Visas before 9/11/2001
Before 9/11, most visa applicants, 

especially those with approved INS 
petitions, could obtain visas in a day 
or two and at many consulates on the 
basis of the simple visa application 
and supporting documents alone, 
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without the necessity of a personal 
interview. The databases for back-
ground checks were limited, and 
interviews, when required, normally 
took only a few minutes.

Before 9/11, a non-immigrant 
in the U.S. who obtained INS ap-
proval to extend his/her visit and/or 
to change non-immigrant status, 
and needed a new visa to be able to 
travel and be admitted in the approved 
classifi cation upon return to the U.S., 
could schedule a visa appointment at 
one of several consulates in Canada 
or Mexico, as an option to traveling 
to his/her home country (referred 
to as third country national or TCN 
processing). Even if the TCN appli-
cation was denied for some reason 
and the applicant’s previous visa 
was expired, s/he was able to return 
to the U.S. within 30 days of depar-
ture. This visa renewal procedure and 
ability to reenter the U.S. despite the 
expiration of the previous visa was, 
obviously, a great convenience for 
visitors wishing to avoid the time and 
travel expense necessary to return to 
their home country simply to obtain 
a visa and return.

Before 9/11, permanent residents 
of Canada (“Landed Immigrants”) 
from Commonwealth countries (of 
which there is a long list) were, like 
Canadian citizens, exempt from the 
requirement of obtaining a visa to 
travel to the U.S. Also exempt from 
the visa requirement were air travel-
ers transiting the U.S. on their way to 
other destinations.

Visas since 9/11/2001
Following 9/11, a 20-day waiting 

period was imposed on visa applicants 
from 26 Muslim countries, and steps 

were taken to gather more information 
about all foreigners seeking to visit the 
U.S. Consulates have been advised to 
conduct regular spot checks of previ-
ously issued non-immigrant visas 
and to develop more comprehensive 
lookout lists of inadmissible and/or 
potentially dangerous individuals in 
their host countries. There has been 
a simultaneous effort to enlarge the 
available database of undesirable and/
or potentially dangerous individuals 
around the world. Several separate 
State Department and intelligence 
agency databases have been combined 
with the NCIC database. As a result, 
running a visa applicant through the 
available computer database now 
takes considerably longer and, if the 
name is common, is more likely to 
result in “hits” that must be reviewed 
more closely to see if they match the 
applicant.

Additional clearances, including 
a security advisory opinion, may be 
required when the applicant’s occupa-
tion is on the Technology Alert List 
for sensitive, “dual use” technologies 
that have both civilian and military ap-
plications. In such cases, the delay in 
obtaining a visa could be three months 
or more.

A biometrics requirement (digital 
fi ngerprint and photo) on visa applica-
tions, already in place in some consul-
ates in Mexico and Canada, will soon 
be implemented in all consulates. Ad-
ditional delays from this new require-
ment can be expected.

As of March 7, 2002, nationals of 
Iraq, Iran, Syria, Libya, Sudan, North 
Korea, and Cuba are expressly prohib-
ited from travelling to and returning 
from Canada or Mexico if they are 
carrying an extended, yet expired visa. 

(These countries were previously 
designated as terrorist-sponsoring 
States.) Nor can they obtain a new 
visa at a U.S. consulate in Canada or 
Mexico or by submitting their appli-
cation to the State Department. They 
must travel to their home country to 
obtain a visa, where they will undergo 
severe scrutiny that could keep them 
out of the U.S. for months, if not per-
manently.

Similarly, although not expressly 
stated, nationals of the following 26 
Muslim countries can no longer count 
on being able to renew their visas by 
submitting them to the State Depart-
ment or obtaining a visa in either the 
same or a new classifi cation at a U.S. 
consulate in Canada or Mexico: Af-
ghanistan, Algeria, Bahrain, Djibouti, 
Egypt, Eritrea, Indonesia, Iran, Iraq, 
Jordan, Kuwait, Lebanon, Libya, 
Malaysia, Morocco, Oman, Pakistan, 
Qatar, Saudi Arabia, Somalia, Sudan, 
Syria, Tunisia, Turkey, the United 
Arab Emirates and Yemen. Nation-
als of these countries (particularly 
males between ages 16 and 45) who 
submit their renewal applications to 
the State Department will most likely 
have them returned as “not clearly ap-
provable.” They will be advised that 
they must apply for their new visa 
at the appropriate U.S. consulate in 
their home country (where extensive 
security checks will be run before a 
visa will be issued). Those making ap-
pointments at a consulate in Canada 
or Mexico who are fortunate enough 
to have their applications processed 
must be prepared to wait several 
weeks outside the U.S. until the visa 
is issued. Often, however, such TCN 
applicants will be notifi ed that their 
appointment is being cancelled, and 
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continued on page 15

advised to apply in their home coun-
try.

More Detailed Application Forms 
Not only has the standard visa 

application form been revised to 
require more information about the 
visa applicant and his/her contacts 
in the U.S. but new supplemental 
forms have been mandated. As of 
January 2002, completion of a new 
supplemental Form DS-157 was made 
mandatory for all males between the 
ages of 16 and 45. This form seeks 
specifi c information about countries 
visited in the prior ten years, previ-
ous employers, all schools attended 
since elementary school, membership 
in organizations, specialized training 
in fi rearms or explosives or nuclear, 
chemical or biological experience, 
prior military service and participation 
in any armed confl ict, and a detailed 
travel itinerary. In addition, as of July 
2002, all students and exchange visi-
tors are required to complete a new 
Form DS-158, which seeks detailed 
information about prior employment 
history and contacts in the U.S. who 
can be reached if necessary to locate 
the applicant. Additionally, as man-
dated by the USA Patriot Act and 
enhanced by the Border Security Act 
of 2002, the Student and Exchange 
Visitor Information System (SEVIS) 
became effective on January 1, 2003. 
SEVIS requires strict reporting of stu-
dent and exchange visitor status by 
schools and sponsors.

Fewer visa exemptions 
Effective March 17, 2003, all 

Canadian Landed Immigrants seeking 
to enter the U.S. as a non-immigrant 
must have a non-immigrant visa. The 

exception for Landed Immigrant citi-
zens of commonwealth countries is 
abolished. Only Landed Immigrants 
who are citizens of commonwealth 
countries that participate in the Visa 
Waiver Program (Australia, Ireland, 
New Zealand, Brunei, United King-
dom and Singapore) remain visa ex-
empt for visits up to 90 days.

Effective August 2, 2003, the 
State Department suspended the 
Transit Without Visa (TWOV) and 
International-to International (ITI) 
programs, which facilitated travel 
through the U.S. for foreign nation-
als on direct and continuous travel 
from one country to another by 
waiving normal visa and/or passport 
requirements. Now, because recent in-
telligence indicated a terrorist threat 
specifi c to this exempt class, such 
transiting travelers either have to ap-
ply for a U.S. visa before traveling or 
make other travel arrangements.

More Personal Interviews of Visa 
Applicants

Effective August 1, 2003, the abil-
ity of consular offi cers to waive the 
personal interview requirement for 
visa applicants has been greatly cur-
tailed. Consular offi cers, who previ-
ously routinely waived the interview 
requirement for many types of visa 
applicants, may now only waive in-
terviews for (1) children age 16 and 
under; (2) persons age 60 or older; (3) 
certain foreign government offi cials, 
United Nations offi cials transiting to 
and from the U.N., and representa-
tives of International organizations; 
(4) applicants for diplomatic or offi -
cial visas; (5) applicants who within 
12 months of the expiration of their 
previous visa are seeking re-issuance 

of a non-immigrant visa in the same 
classifi cation as the consulate in their 
usual place of residence and for whom 
the consular offi cer has no indication 
of any noncompliance with U.S. Im-
migration laws or regulations; and 
(6) those for whom a waiver is war-
ranted in the national interest or be-
cause of unusual circumstances, as 
determined by the consular offi cer. 
Some consulates in some countries 
have also been or may also be permit-
ted to waive personal interviews for 
certain other types of visa applicants 
(e.g. French citizens with approved 
H-1B, L, O, P, and Q petitions, and 
their dependents).

More Delays 
As noted above, the larger data 

base and duel-use technology clear-
ances, which increase the likelihood 
of a “hit” necessitating a closer look 
and/or security advisory opinion, 
have caused delays in visa issuance in 
many cases. The addition of the visa 
interview requirement will greatly 
increase the number of interviews 
in many countries. And this increase 
comes without an immediate increase 
in the number of consular offi cers to 
conduct the interviews. As a conse-
quence, the wait for a visa interview 
appointment can now be as much as 
two months or more (four to sixweeks 
is not uncommon at some posts in 
Europe) and the wait time can vary 
dramatically not only from country to 
country but between consulates in the 
same country.
Making matters worse, unless the 
particular consulate is willing to 
accept a copy of the applicant’s 
passport until the interview (rarely 
the case yet), the visa applicant is 
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Section Presents Panel Discussion on Visa Interview Process
By Thomas Williams and Jan Rewers McMillan  

On September 11, 2003, the In-
ternational Law Section presented 
a panel discussion entitled, “Visa 
Applications and the New Inter-
view Policy: What Impact for Com-
merce, Education and the Practice?” 
The program took place at the annual 
meeting of the State Bar of Michigan 
in Lansing. The chairpersons of the 
program were Jan Rewers McMil-
lan, incoming Chairperson for the 
Section, and Thomas Williams, a 
former Section Chair and immigra-
tion practitioner. Mr. Williams be-
gan the program with brief remarks 
focusing on the signifi cance of the 
program taking place on the second 
anniversary of the terrorist attacks 
on the United States. Mr. Williams 
indicated that the program took on 
particular importance against that 
backdrop since the requirement 
of non-immigrant visa interviews 
has grown directly out of security 
concerns of the United States as a 
consequence of the attacks of Sep-
tember 11, 2001. Mr. Williams then 
introduced Michael P. Nowlan, the 
Program Moderator.

Mr. Nowlan made some prefa-
tory remarks and introduced the 
panel members consisting of two 
immigration practitioners, William 
H. Dance and Derek I. Meier; Vin-
cent Beirne of the State Department; 
Peter Briggs, Director of the Offi ce 
of Foreign Students and Scholars 
of Michigan State University; and 
Steve Dulieu, Director of Human 
Resources, Product Development 
for Ford Motor Company.

The fi rst presenter was Mr. Dance 
who offered personal reflections 
on September 11, quoting Hamlet, 
“What’s Hecuba to him, or he to 
Hecuba, that he should weep for her?” 
Mr. Dance indicated that although we 
may not have personally known the 
victims of September 11, we cry and 
are moved because it was an attack on 
America and, therefore, an attack on 
all of us.

Mr. Dance provided a brief 
overview of the nature of a visa and 
provided a handout of an article he 
had written on this topic in 1998. He 
pointed out that a visa is no more 
than a government document issued 
in a passport that permits the holder 
to come to the country and present 
him/herself for admission. It grants 
no right of admission. Admission 
is now under control of the Bureau 
of Customs and Border Protection 
under the Department of Home-
land Security (DHS). In general, 
visa holders have no constitutional 
rights, although traditionally they 
have been treated in accordance 
with “fair play.” Lawyers are gen-
erally prohibited from participating 
in the visa application process and 
a visa applicant has no standing to 
sue the U.S. government over denial 
of a visa.

Mr. Dance refl ected upon DHS’s 
role in the visa issuance process, 
which has been under the exclusive 
jurisdiction of the State Department 
for many years. In Mr. Dance’s opin-
ion, the presence of DHS in this pro-
cess may detract from the consular 
offi cer’s knowledge of local custom 

and culture and replace an emphasis 
on diplomacy with a focus on secu-
rity. Personal interviews have always 
been at the option of the offi cer but 
have generally been waived in the 
past. Mr. Dance believed that requir-
ing a personal interview in virtually 
every case is bound to greatly slow 
up the general fl ow of commerce. Mr. 
Dance pointed out that any fi nding of 
fact by a consular offi cer cannot be 
appealed to anyone, even the Secre-
tary of State. However, consular of-
fi cers will sometimes reverse their 
position on pragmatic grounds.

Following this general overview 
of the visa and consular process, Der-
ek I. Meier focused on the specifi cs 
of the proposed interview program. 
Mr. Meier indicated that prior to 
September 11, 2001, applications 
for visas could be submitted by 
mail and few non-immigrants were 
interviewed. Those who did have 
interviews were interviewed only 
cursorily. Now the general policy is 
that documents may not be mailed 
and must instead be submitted in 
person. In addition, new forms have 
been developed in the application 
process so as to gather more data on 
those entering the U.S. and there are 
now extensive security checks.

Mr. Meier suggested that the 
number of personal interviews con-
ducted could increase fi ve-fold from 
prior years. Among the exceptions to 
those who must be interviewed are 
persons under age 16 or over age 
60. Foreign diplomats are exempt 
as well as persons who are coming 
in for a repeat issuance of the same 
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type of visa, which had been issued 
within the previous 12 months. 
However, because each consulate 
issuing visas operates individually, 
exceptions may vary and will be de-
termined on an ad hoc basis, as will 
the processing times. Nonetheless, 
there are signifi cant restrictions on 
being able to “shop” posts.

Mr. Meier also indicated that ap-
plications to the American consulates 
in the border countries of Mexico and 
Canada for third country processing 
of visa renewals will be much more 
limited under the new program. In 
addition, visa revalidation from 
within the United States will be much 
more diffi cult in general and will not 
be permitted for nationals of several 
terrorist sponsoring states. Mr. Meier 
also spoke briefl y on the visa waiver 
program, which is permitted for na-
tionals of 27 countries. The require-
ment that visa waiver applicants have 
a machine-readable passport, which 
was to have commenced October 1, 
2003, was just recently postponed 
for one year.

In closing, Mr. Meier suggested 
that we must advise clients to plan 
well in advance because the rapid 
processing of visa applications may 
no longer be relied upon.

Next, Vincent Beirne of the 
State Department spoke indicating 
that although waivers of interviews 
have traditionally been the excep-
tion rather than the rule, interviews 
had been waived in well over 90% 
of the cases. He thus characterized 
the interview policy as a return to 
the more traditional rule, which has 
always allowed for the waiver of 
interviews only under exceptional 
circumstances.

No waivers are available for 
persons who are not resident in the 
consular district, for anyone who has 
had a prior visa refusal or been a sub-
ject of a government lookout, who 
is the subject of a security advisory 
opinion (SAO), or for an applicant 
who poses a high risk of fraud or 
security threat. Waivers continue to 
be available for individuals who oth-
erwise qualify and where there are no 
apparent grounds for inadmissibility. 
Waivers will generally be more avail-
able at posts which have traditionally 
had low refusal rates. Mr. Beirne in-
dicated that interviews are similar to 
voir dire and are strongly encouraged 
unless exceptional circumstances ex-
ist because the stakes of a security 
breach are so high.

Mr. Beirne announced that be-
ginning October 26, 2004, all visas 
and passports must have a biometric 
identifi er. All entrants will be fi nger-
printed and computer-checked at the 
port of entry, which may dramatically 
increase the processing time for entry 
into the United States. This will also 
apply even to Canadian visitors, al-
though discussions between Canada 
and the United States are ongoing on 
this issue.

Prior to 9/11, there were ap-
proximately 48,000 entries in the 
various computer lookout systems, 
but after the 9/11 attacks, 73,000 
entries were added from the terror-
ism tip-off database. In addition, over  
seven million entries have now been 
added to the lookout system from the 
National Crime Intervention Center. 
Previously, if an individual was the 
subject of an SAO, the consular of-
fi cer would proceed with issuing the 
visa if there was no derogatory infor-
mation received from the computer 

background check within 30 days. 
Now, the mere passage of 30 days is 
no longer an indicator that the sub-
ject is “clean.” Therefore, processing 
time can now be 10 to 12 weeks due 
to the requirement for the computer-
ized background checks.

Peter Briggs, Director of the 
Office of  Foreign Students and 
Scholars at Michigan State Uni-
versity, spoke next, presenting the 
perspective of higher education. He 
indicated that, at present, it is simply 
too early to predict the full impact of 
the new interview program on F and 
J visas. He indicated that MSU cur-
rently has 3,200 students on F visas 
and 800 students and scholars on J 
visas, representing 135 countries. 
Because the time frame between the 
new policy implementation date of 
August 1and the date when students 
had to be formally admitted to MSU 
was extremely short, the university 
sent e-mails to all prospective stu-
dents telling them to make their visa 
arrangements as rapidly as possible. 
To date, only 22 of the applicants for 
visas to study or teach at MSU have 
been denied visas and most of those 
were from China. Mr. Briggs has also 
been informed that most of the visa 
interviews have been surprisingly 
short and superfi cial.

 He indicated that if the interview 
program discourages foreign inter-
ests in academia, MSU could suffer. 
First, scientific research, done in 
large part by foreign visa holders, 
would be at risk. Second, 50 percent 
of all teaching assistants at MSU 
are international students and 30% 
of all graduate students are foreign 
nationals. Drastic reductions in 
these numbers would certainly hurt 
the university.
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Although there have been many 
frustrations with data transfer prob-
lems through the SEVIS (Student 
And Exchange Visitor Information 
System) Program, one positive de-
velopment is that there has been a 
much closer focus on international 
students and scholars and the visa 
process in general. He indicated 
that the higher education community 
in general wants to cooperate with 
the government. There are great 
economic benefits to the foreign 
student program. Foreign students 
alone annually bring $90 million to 
the Lansing economy, $500 million 
to the Michigan economy, and $12 
billion to the U.S. economy.

Mr. Briggs then raised the issue 
as to whether the program actually 
provides preferential treatment to 
larger schools. MSU has the resourc-
es to continue with their program but 
smaller schools will simply not be 
able to cope with the increased costs 
and delays.

Mr. Briggs indicated that MSU 
advocates a program of visa preau-
thorization to allow foreign students 
to go home and return to the United 
States once they have already been 
issued visas without having to repeat 
the process again. He also suggested 
that many consular offi cers need bet-
ter training. He concluded that the 
visa application process should be 
timely, predictable and transparent.

Mr. Dulieu of Ford Motor 
Company concluded the presenta-
tion, providing the perspective of 
the business community. A British 
national, he himself holds an L-1 
visa. In analyzing why companies 
go through the potential headaches 
of obtaining non-immigrant visas for 
employees, he gave three reasons. 

First, large companies are global in 
nature. All individuals on the man-
agement track are assigned responsi-
bilities outside of their home country 
in order to strengthen their leadership 
development. Second, certain key 
skills may be possessed by foreign 
nationals which are not available in 
the U.S. Third, the business process 
is product and program driven. Many 
of Ford’s products and programs 
originate overseas. In order to bring 
the products effectively to market in 
the United States direct support of 
foreign nationals is required.

Mr. Dulieu indicated that the 
overseas hiring process is a lengthy 
one. It may take one or two months 
just to identify a foreign candidate 
to fill a position here. Since the 
visa process is at the “tail end” of 
the process, anything that slows the 
visa process down is a major con-
cern. A lack of speed from concept 
to customer makes a manufacturer 
very anti-competitive. Mr. Dulieu in-
dicated that Ford needs predictability 
on this issue so it can improve its 
planning and effi ciency.

A lively question and answer 
period followed the panel’s presen-
tation. 

Post 9/11 Visa Changes...
continued from page 12

effectively stuck in the country until 
the new visa is issued. Although it 
is anticipated that 119 new consular 
offi cers will be added over the next 
two years, their addition cannot be 
expected to greatly reduce delays at 
all posts.

Consulates around the world have 
been instructed to give precedence to 
student visaapplicants, to avoid their 
missing months of classes. No such 

precedence has been ordered for 
temporary workers, however. While 
a U.S. employer wishing to expedite 
the approval process for a prospective 
non-immigrant employee can avoid 
the normal non-immigrant petition 
processing time at the USCIS Ser-
vice Centers (which can vary from a 
month to as much as six months) with 
a request for Premium Processing and 
a $1,000 fee, there is, as yet, no such 
tool available to expedite the visa 
application process. Therefore, until 
other options are available, employ-
ers wishing to avoid the prospect of 
new L and H employees being trapped 
abroad for weeks (and sometimes 
months) awaiting a visa must plan 
ahead, start the process as early as 
possible, and be patient.

More Uncertainty
As noted above, renewal of a visa 

for a national of a Muslim country by 
means other than an application fi led 
at a U.S. consulate in his/her home 
country is problematic at best. The 
situation can be equally bleak for 
foreign nationals from non-Muslim 
countries already working in the U.S. 
who need a new visa. If they apply 
by mail through the State Department, 
they must now wait for 10-12 weeks 
or more, unable to travel, because 
their passport has been fi led with their 
application. They may or may not be 
able to renew by mail to the U.S. 
consulate in their home country, de-
pending on the particular consulate’s 
practice. Moreover, effective March 
2002, if they make an appointment 
with a U.S. consulate in Canada or 
Mexico and the visa is not issued for 

continued on page 20
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International Education Adjusts to New Regulations

By Peter Briggs, Director, Offi ce for International Students and Scholars,  Michigan State University

Institutions hosting non-immi-
grant students and scholars have had 
to adjust their business practices to 
comply with a high volume of new 
security-oriented government regula-
tions. This article will list a few of the 
most signifi cant regulatory changes 
that pertain to students/scholars and 
assess their impacts.

First, let us look at the industry. 
There are approximately 600,000 
non-immigrant international students 
(defi ned as those on F and J visas) 
in the United States. Students make 
up about 2% of the total number of 
visas issued per year. We believe they 
benefi t our country’s foreign policy by 
helping us make friends in the world 
and by educating many world leaders 
who will later in life be familiar with 
our ways. Their presence on campus 
gives us fi rst hand opportunities to 
learn about the cultures beyond our 
borders. The networks they create 
while here can later form into future 
trading and business partnerships. The 
U.S. has been successful in attracting 
top brainpower to our universities and 
international students are crucial to 
our academic programs, especially in 
the area of scientifi c research. Lastly, 
they are a powerful economic export, 
contributing an estimated 12 billion 
dollars annually to the U.S. economy. 
The State of Michigan hosts around 
20,000 non-immigrant students and 
they bring an estimated 500 million 
dollars into our state each year.

In the age of global insecurity, 
those of us involved in the fi eld of 
international education recognize the 
challenges facing consuls abroad and 

inspectors at U.S. ports of entry. We 
certainly want to support their efforts 
and do what we can to accomplish 
this. These are serious issues that need 
serious attention. Still, in the age of 
global interconnectedness, the United 
States needs an immigration system 
for the 21st century. Such a system 
would balance the security needs of 
the country without creating the un-
friendliness of closing our borders to 
the world.

Some things, of course, have 
not changed in the post 9/11 world. 
As we look at the increased security 
regulations, we must ask what is busi-
ness as usual, and what is completely 
different? Universities will continue 
to receive applications and admit stu-
dents from abroad. These students and 
scholars will still apply for visas and 
enter the U.S. for valid academic pur-
suits. What has changed is the climate 
of zero tolerance and the volume of 
regulations with which international 
students and scholars must now 
comply.

The Student & Exchange Visitor 
Information System (SEVIS )
http://www.immigration.gov/graphics/shared/

sevis/index.htm
SEVIS is a web-based system 

in which institutions share data with 
the Department of Homeland Secu-
rity (DHS). Institutions have long 
been required to maintain records on 
international students. What is new is 
that institutions must rely on govern-
ment technology to be able to generate 
forms students need for their visa ap-
plications (thus helping form the na-

tional database of non-immigrants on 
F and J visas) and the requirement to 
electronically report the information 
to the DHS. SEVIS went into effect 
on January 30, 2003, and required all 
students to be entered into the system 
by August 1, 2003. Only SEVIS-gen-
erated forms would be acceptable for 
entry to the U.S. after August 1. The 
fall of 2003 is a time of transition and 
transformation.

SEVIS requires institutions to re-
port to the DHS within 21 days of the 
occurrence of the following events:
a. Any student who has failed to 

maintain status or complete his or 
her program,

b. A change of the student or depen-
dent’s legal name or U.S. address,

c. Any student who has graduated ear-
ly or prior to the program end date 
listed on the SEVIS I-20 Form,

d. Any disciplinary action taken by 
the school against the student as a 
result of the student being convicted 
of a crime, or

e. Any other notifi cation request made 
by SEVIS to MSU with regard to 
the current status of the student.

In addition, every semester and 
no later than 30 days after the dead-
line for registering for classes, MSU 
must report the following registration 
information to SEVIS:
a. Whether the student has enrolled 

at the school, dropped below a 
full course of study without prior 
authorization by MSU, or failed to 
enroll,

b. The current address of each en-
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The National Security Entry Exit 
Registration System (NSEERS) 
http://www.immigration.gov/
graphics/shared/lawenfor/specialreg/
index.htm

The Special Registration require-
ments are not unique to students and 
scholars, but the need to know them 
and communicate about them has 
impacted staff who advise them. 
Special Registration involves mostly 
male students from selected coun-
tries and anyone else that the inspec-
tor at the port of entry believes is 
“interesting.”Advisers at colleges and 
universities do not always know who 
on our campus is subject to these regu-
lations. Some of the Special Regis-
tration requirements include the need 
for a personal appearance at the local 
immigration offi ce within 30-40 days 
following arrival, repeat appearances 
on the anniversary date of arrival, and 
restrictions on ports of exit.

Impact of NSEERS
1. In spite of best efforts to notify stu-

dents about this program, how can 
advisers at colleges and universities 
keep track of the comings and go-
ings of a select few students who 
are subject to special requirements 
for checking in and checking out of 
the U.S.?

2. It seems inevitable that one of our 
students will encounter a legal prob-
lem. This will likely cause a ripple 
effect on other students and in the 
departments in which they study. 
This is another example of the cli-
mate of increased risk.

Visa Issues
The regulations for obtaining visas 
have not drastically changed, but 

to that of maintaining eligibility for 
an NCAA athlete. Students who fail 
to maintain status will be reported 
to the DHS. What were once techni-
cal violations are now grounds for a 
student to lose his or her status. The 
DHS gives us virtually no grounds 
for reinstatement, so students who 
wish to regain their status must 
depart the U.S., obtain a new visa 
and re-enter.

4. The needs of students have not 
changed, but the way advisers spend 
our time has changed a lot. We have 
had to adjust our priorities away 
from the human needs of students to 
the legal issues of keeping students 
in status. Is it a confl ict of interest 
when the offi ce that supports them 
most also has reporting obligations 
to the government? We predict this 
will have long term effects on the 
kind of person that universities hire 
to do this kind of work.

5. The climate of zero tolerance means 
there is increased risk for students 
and scholars to fail to achieve their 
academic goals. What kind of 
memories are we creating for these 
students? Will they remember the 
friendships displayed or will they 
carry the feelings of being moni-
tored as risks to national security? 
Ultimately, students bear responsi-
bility for knowing the regulations 
that pertain to them, but with more 
restrictions in place, it is easy to 
predict a few students will face 
legal problems from a failure to 
take things seriously. Does this 
mean they are a threat to our safety 
or that their academic goals should 
be placed at risk for irresponsible 
behavior?

rolled student, and
c. The start date of the student’s next 

semester.

Impact of SEVIS
1. The complete reliance on technol-

ogy is a concern. The government’s 
SEVIS system was not completely 
tested and was not ready upon its 
start. As a result, institutions have 
encountered problems in complet-
ing even simple tasks. This has, of 
course, created ineffi ciencies and 
frustrations as we want to keep 
the process moving as smoothly 
as possible. While we can hope the 
bugs currently in the system are cor-
rected, it was a bad omen for the 
“do it fast and not right” attitude to 
prevail from the outset.

2. The cost to enroll an international 
student has jumped dramatically. 
Do institutions have the technol-
ogy required to comply with the 
new system? Is the staff capable of 
using this technology? What new 
training must staff have in order 
to be effective? Is the staffi ng ad-
equate to keep up with the increased 
bureaucracy? In a climate of zero 
tolerance, have we been successful 
in communicating the changes and 
the heightened risks to the varied 
audiences of students, faculty, staff 
and administration? This all comes 
at a time of widespread budget cuts 
to higher education institutions. Will 
small institutions be able to adapt 
and continue to enroll international 
students, or will this become some-
thing that only larger schools are 
able to sustain?

3. Staff in the fi eld of international 
education must adjust to a compli-
ance-based model that is analogous 

continued on page 23
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Commentary on U.S.-Arab Economic Forum
By Dr. Sam Hamdan, Chairman & Chief Strategist, Global Leadership Team (GLT), U.S.-Arab Economic Forum

The world today, whether na-
tions, peoples or individuals, can no 
longer afford to carry on as has been 
the norm in the past. It has become 
apparent that any attempt at progress, 
coupled with disregard to the strife 
of others, is self-destructive. Both 
practically and ethically, we have 
developed symbiotic relationships 
with one another. In the long run 
we are only as fast, as strong and as 
effi cient as our slowest and weakest 
brethren. No stride forward can be 
successful while our peers stumble. 
In the end the entire stack of cards 
will come tumbling down. This isn’t 
speculation; it’s simple logic.

Each of us with the ability, the 
know-how and/or the means to make 
a difference has the responsibility, 
both to others as well as to himself, 
to ensure that other people have a 
chance at the same opportunities 
to go as far and to contribute to the 
advance of their own communities. 
It was exactly this that prompted us 
to organize the U.S.-Arab Economic 
Forum. We felt a moral responsibil-
ity to open the door to the future 
to those among us who lacked the 
fundamental human rights that many 
of us take for granted: standards of 
living, prosperous economies, edu-
cation, access to information and 
gender equality.

The Forum, which took place 
in Detroit, Michigan in the United 
States from September 28-30, 2003, 
was a symbol of our determination 
to make sure everyone enjoyesthese 
basic rights. We realized that the 
traditional approach was simply not 

working. We had to devise a new 
strategy to overcome this impasse 
that people were facing and to con-
quer the desperate situations to which 
they were subjected. 

After two years of planning, 
Global Leadership Team (GLT), 
the strategic planning and execution 
leader of the first ever U.S.-Arab 
Economic Forum, together with the 
American Arab Chamber of Com-
merce, Arab Community Center for 
Economic and Social Services and 
Arab American Institute, unified 
over 1,000 attendees and around 
300 journalists at the Detroit Marriott 
Renaissance Center, along with 150 
global leaders, including top Fortune 
500 executives, who shared dialogue 
designed to nurture growth, develop-
ment and trade between the U.S. and 
the Arab World. 

World and business leaders who 
took part in this historic event in-
cluded U.S. Secretary of State, Col-
lin Powell; H.R.H. Prince Saud al-
Faisal, Foreign Minister, Kingdom of 
Saudi Arabia; H.R.H. Crown Prince 
Sheikh Salman bin Hamad al-Khalifa 
of Bahrain; Carleton Fiorina, Chair-
man and CEO, Hewlett-Packard, 
U.S.A.; Michael D. White, Chairman 
& CEO International Businesses, 
PepsiCo, U.S.A.; Craig R. Barrett, 
CEO, Intel, U.S.A.; Lee Raymond, 
CEO and Chairman of Exxon Mo-
bil Corporation, U.S.A.; Richard 
Wagoner Jr., CEO and Chairman of 
General Motors Corporation.

All gathered in Detroit – home 
to one of the nation’s largest con-

centrations of Arab-Americans, an 
estimated 300,000 individuals with 
roots in the Middle East – to support 
the theme of the Forum: One world. 
Two cultures. Endless Possibilities.

The aim of the Forum was to 
provide a platform between U.S. 
and Arab business leaders to discuss 
pending issues that are increasing 
the divide between the two cultures 
from a cultural, economic and inno-
vations standpoint. The U.S.-Arab 
Economic Forum aimed to address 
today’s needs in a more contempo-
rary manner, using a cutting-edge 
approach and establishing potential 
work plans that support and nurture 
economic cooperation, cultural dia-
logue and the advance of prosperous 
and novel schemes. This was an event 
that laid down the groundwork for 
discussions, where problems would 
be identifi ed, solutions to address 
these problems designed and efforts 
made to implement the solutions.

The Forum brought together 
business, social, technology and 
policy leaders from the U.S. and the 
Arab World for three days of discus-
sion and dialogue, providing a me-
dium where they reinforced existing 
time-proven partnerships as well as 
forged new alliances, discovered new 
frontiers for the advancement of the 
people of both worlds and devised 
an action plan to realize a future rich 
with economic collaboration, cultural 
discourse and innovation. 

The agreement announced by 
Mayor Kwame Kilpatrick on Sep-
tember 28, 2003, between Dubai 
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was a crucial factor in attaining posi-
tive long-term changes, which are 
most effective and benefi cial when 
all participants contribute to the 
process. Women and men need to 
participate equally in decision-mak-
ing processes at all levels of policy, 
program, administrative and fi nancial 
activities, as well as in organizational 
procedures, thereby contributing to 
a profound organizational transfor-
mation. Women can and must play 
strong and decisive roles in order 
to achieve sustainable gains in the 
development of their countries. This 
is a basic human right and absolutely 
necessary for national development 
and global progress.

Reform in education is no less vi-
tal a contributor to effective progress. 
Education is a right that augments 
individual freedom. Furthermore, 
it yields development benefi ts on 
both the personal level as well as 
the national, which in turn can have 
a global impact. The level and qual-
ity of education of a nation’s people 
increases multifold its success and 
sustained development. Educated 
people will be better equipped to 
raise living standards, advance na-
tional progress and interact fruitfully 
with other countries.

The Media, Technology and In-
novation sessions looked into the 
best practices to strengthen techno-
logical infrastructures, the power of 
the media to shape perception, the 
digital divide, the potential of e-gov-
ernment and the benefi ts of free fl ow 
of knowledge across borders.

Information and Communica-
tions Technology (ICT) has become 
an increasingly powerful tool for 
participating in global markets, pro-

moting political accountability, im-
proving the delivery of basic services 
and enhancing local development op-
portunities. The Internet and modern 
telecommunications have clearly 
bridged many of the chasms that 
separate peoples, markets and basic 
services. ICT is a constantly evolv-
ing arena and it is crucial that nations 
keep up with the advances made in 
order to maximize the benefi ts that 
can be gleaned from its facilities.

ICT can play a major role in 
bridging the digital and social divide 
and illuminate the exclusion between 
the U.S. and the Arab world coun-
tries, to create equitable access to 
technologies and opportunities. 

Concurrently, the Economic Op-
portunities session, which involved 
topics such as banking & fi nance, 
energy relations, and trade liberaliza-
tion, not to mention as a driver for 
free trade, will assist in laying down 
the blueprint for trade facilitation, 
economic reform and transparency 
and will defi ne the necessary envi-
ronment to improve competitiveness, 
attract investment and implement 
privatization.

Furthermore, policies that open 
economies to trade and investment 
with the rest of the world are needed 
for sustained economic growth. In 
order to achieve economic success 
and increase the living standards of 
people, countries need to be open to 
the rest of the world, as it is an ir-
refutable fact that outward-oriented 
countries tend to grow considerably 
faster than those only focusing in-
ward. 

Michigan already exports around 
$700 million a year in automobiles 
as well as other goods to the Middle 

and Detroit City, whereby the two 
joined and declared themselves as 
sister cities, establishing a prosper-
ous port city in the United Arab 
Emirates, was a perfect example of 
this purpose in action. 

The Forum succeeded in re-
minding participants and the world 
that education, knowledge, healthy 
economies, decent incomes and hu-
man rights are essential for a bright 
global future, a future interlinked. 
The world may be divided into 
nations, but we need each other. 
All present agreed that leaders and 
peoples of the world needed to be 
united in struggling to achieve their 
common goals. As we have seen too 
tragically, the alternative can devas-
tate the world and shatter many af-
fi liations that would otherwise seem 
impervious. Anger, confusion and 
uncertainty can feed misperceptions 
that give rise to needless and harm-
ful barriers between families, friends 
and neighbors, and cherished bonds 
can be compromised.

There fi rst had to be the founda-
tion to underpin a sustainable rela-
tionship. And so the objective of this 
fi rst Forum was to explore building 
this foundation through three days 
of roundtables, plenary sessions, 
networking meetings, interactive 
workshops and thematic dinners 
that delve deep into fi elds and vari-
ous categories each consisting of 
crucial topics within.

One of the Forum’s main ses-
sions, Human Development, looked 
at empowerment of women, educa-
tion, youth development, cultural 
diversity and labor standards to 
name but a few. The topic revolving 
around gender equality, for example, 
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and participation in the exercise of 
good governance and human devel-
opment. A true focus was on the fact 
that Arab Americans must continue to 
organize themselves and play a vital 
role in bridging the human develop-
ment gap between the U.S. and the 
Arab World

As for solutions in technology, 
the Arab World must use the U.S. 
and the rest of the International mar-
ket for services and manufacturing, 
to strengthen weak institutions and 
improve the quality of infrastructure, 
rule of law, policy and investment 
climate. 

The long-term goal of the Forum 
was and continues to be a strategy 
to fuel the engines of growth, de-
velopment and trade between the 
United States and the Arab World 
by establishing solid foundations 
for the future of energy relations, 
reforms in education, empowerment 
of women with decisive roles, gov-
ernance, transparency, foreign direct 
investment and trade liberalization, 
as well as driving home the impact 
of the Internet on social and business 
structures.

This was the fi rst of many more 
U.S.-Arab Economic Forums to be 
planned for the future and the suc-
cessful outcome of this one has made 
the continuation of others evident.

East. But that continues to amount to 
only a fraction of the $55 billion in 
total trade between the Arab World 
and the United States. 

With this in mind, the Arab 
American Chamber of Commerce is 
aiming to position Detroit as a hub of 
commerce between the Middle East 
and the United States, as Miami is 
for trade with Central and South 
America. 

The bottom line is that the benefi ts 
of increased openness and increased 
international trade are wide ranging: 
more effi cient utilization of resourc-
es, faster productivity growth, higher 
quality goods and lower prices, all of 
which raise living standards.

From an economic angle, the U.S. 
and the Arab World must shift their 
focus to new sources of competitive-
ness and growth, such as services lib-
eralization, agriculture, manufactur-
ing, and economic integration. They 
should overcome local and regional 
trade policies barriers, including 
governance, gender issues, unem-
ployment, and labor market stagna-
tion. They should become involved 
in building regional agreements, 
encouraging intra-regional trade and 
investment. Improved competition 
policies are major drivers to opening 
the economies of the Arab World and 
facilitating free fl ow of products and 
services between the two regions. In 
addition, the Arab World must lever-
age its oil-rich assets to identify stra-
tegic partnerships with educational 
and research institutions to transform 
themselves from being oil-based into 
knowledge-based economies. 

Human development decisions 
included engaging the private sector 
and NGOs to ensure greater benefi t 

Post 9/11 Visa Changes...
continued from page 15

any reason they cannot return to the 
U.S. They must then return to their 
home country to obtain the new visa 
before they will be readmitted to the 
U.S.

Finally, the previously an-
nounced October 1, 2003 start date 
for the requirement that all foreign 
travelers seeking admission under 
the Visa Waiver Program have a 
machine-readable passport has been 
postponed until October 26, 2004, for 
all but six of the Visa Waiver Program 
countries. Because most Visa Waiver 
Program countries had not yet begun 
to issue such passports, it was antici-
pated that enforcing this requirement 
would have disastrous consequences. 
Therefore, the participating countries 
were requested to submit a request 
for a postponement, if needed. All 
but six did so. Virtually all citizens 
of Andorra, Brunei, Liechtenstein, 
Luxembourg, and Slovenia already 
have machine-readable passports. 
Citizens of Belgium have been re-
quired to have such a passport since 
May 15, 2003.

As a consequence of all of the 
above changes and restrictions, it is 
probably more diffi cult, but certainly 
not impossible, for potentially danger-
ous foreigners to gain admission to 
the U.S. It is certainly much more 
inconvenient and aggravating for 
the legitimate foreign traveler and 
visitor/worker, as well as for U.S. 
employers who employ foreign 
workers. 

Derek Meier ia a practitioner and 
head of immigration practice at Dykema 
Gossett, PLLC.

The opinions expressed here in are 
sole ly those of the authors and do 
not necessarily refl ect those of the 
In ter na tion al Law Section or the 
Ed i tors.

Disclaimer
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Visa Applications and the New Interview Policy –An Employer’s Perspective

By Steve Dulieu, Human Resources Director, Product Development, Ford Motor Company

I recently had the opportunity 
to participate in a panel discussion 
and question & answer at the annual 
meeting of the State Bar of Michi-
gan-International Law Section in 
Lansing. The subject of the discus-
sion was the new U.S. visa applica-
tion policy that includes the additional 
requirement for the visa applicant to 
have a personal interview with U.S. 
Embassy/Consulate offi cials in their 
home country. 

The panel discussion and Q&A 
involved subject matter experts from 
the U.S. State Department, Legal 
Counsel, Academia and Industry.

In this brief article, I have the 
opportunity to highlight some of 
the key points on this topic from an 
employer’s perspective.

Why is Ford Motor Company 
interested in the U.S. government’s 
visa policy? Like many companies, 
Ford conducts business both within 
and outside of the U.S. In fact, Ford is 
a truly global company and we move 
a number of our employees between 
countries primarily for one of three 
reasons:
a) To develop our future leaders by 

giving them international experi-
ence.  At Ford, we value our senior 
executives gaining the personal 
growth, skills and experience that 
comes from working outside of 
their home country. 

b) To transfer knowledge and core 
competencies by assigning a Ford 
subject matter expert to work with 
their colleagues in an operation in 
a different country.

c) To relocate Ford employees associ-
ated with supporting the develop-
ment and launch of a Ford product 
program that is being introduced in 
multiple countries.
The number of international 

service employees (ISEs) at Ford 
is signifi cant. In total, we presently 
have approximately 1,000 ISEs. They 
are also a very diverse group and are 
made up of individuals from 40 coun-
tries who are assigned to 40 different 
countries. In the U.S., we have ap-
proximately 200 ISEs who come from 
16 countries. These ISEs are usually 
administered via ‘L’ visas.

In addition, we have a number 
of non-U.S. nationals who are hired 
directly to work in the U.S. These 
individuals have special expertise 
and primarily work in our Product 
Development Research and Engi-
neering activity. They are mainly 
administered initially via ‘H’ visas, 
which frequently lead to subsequent 
permanent residency (green card) ap-
plications.

The recently revised U.S. visa 
process, which includes the require-
ment for a personal interview of the 
visa applicant in their home location, 
impacts employers in two ways – cost 
and time.

Our costs are adversely affected 
because the employee (and their fam-
ily, where applicable) is required to 
travel to/from the local U.S. Embassy/
Consulate and these travel expenses 
may also include overnight hotel 
costs, etc.

Perhaps more signifi cant is the ad-

ditional time that the new U.S. visa 
policy has introduced into the process. 
To put this in some perspective, it may 
take at least one to two months from 
the date a vacancy is confi rmed until 
the successful candidate is identifi ed. 
The new visa process is estimated to 
add an incremental four to six weeks 
at the end of the selection process 
– and the required personal interview 
can only be initiated after the pre-
ferred candidate has been identifi ed. 
To a line manager with a vacancy, any 
delay in the process of the employee 
starting their assignment is a major 
concern.

Finally, it is important to note 
that the revised U.S. visa process has 
lengthened the visa processing times 
at U.S. Consulates and, in particular, 
has reduced the predictability for 
straightforward visa extensions. As 
U.S. ‘L’ visas are initially authorized 
for a three-year period, we will often 
require our ISEs (whose assignments 
frequently extend beyond three years) 
to incur the cost and disruption of re-
peating the personal interview process 
when they need to renew their visa. 
(To offset these costs and to maxi-
mize the use of the time involved we 
encourage these employees, wherever 
possible, to schedule other personal 
and business related meetings while 
they are outside of the U.S. on their 
visa renewal trip.) Visa extensions for 
persons in the U.S. via mail through 
U.S. Consulates abroad have been 
abolished under the new law, and 
mail-in visa extensions are only 
permitted when the applicant is in 

continued on page 26
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INTERNATIONAL LAW SECTION
State Bar of Michigan Minutes of the Annual Council Meeting – September 11, 2003, 

Lansing Center, Lansing, Michigan

On Thursday, September 11, 
2003, the International Law Section 
of the State Bar of Michigan held its 
Annual Meeting at the Lansing Cen-
ter, Lansing, Michigan, pursuant to 
notice duly circulated to all Section 
members.

The meeting was called to order at 
1:15 p.m. by the Chair, Clara DeMat-
teis Mager.

The Minutes of the International 
Law Section Annual Meeting held on 
September 26, 2002 in Grand Rap-
ids, Michigan were presented by the 
Secretary, Randolph M. Wright and 
reviewed by those in attendance. A 
Motion to approve the Minutes was 
made by William Dance and seconded 
by Thomas Williams.

Next, Bruce Birgbauer, Treasurer 
of the Section, presented the Treasur-
er’s Report for the 11 months ending 
August 31, 2003. The year-to-date in-
come was $13,155.00 and expenses 
were $8,645.09, for a net income of 
$4,509.91. When added to the begin-
ning fund balance of $19,756.37, it 
left an ending fund balance as of Au-
gust 31, 2003 of $25,266.28.

Bruce Birgbauer reviewed the ex-
penses of the Section for the 11 months 
in general and asked for specifi c ap-
proval of the catering invoice for the 
Detroit Athletic Club for the June 10, 
2003 Council Meeting. A Motion was 
made by Thomas Williams to approve 
the expense, seconded by Stuart Dem-
ing, and approved.

Thomas Williams inquired 
about the $2,636.60 expenditure for 
the Michigan International Lawyer 

newsletter; specifi cally, if it covered 
two editions. John Mogk and Alex 
Fydersky confirmed that expense 
covered two editions. It was noted 
that the expenditures related to the 
newsletter have dropped dramatically 
since the Section began to publish the 
electronic edition.

 Next, Bruce Birgbauer asked for 
approval of the Treasurer’s report. A 
Motion was made for approval by 
Thomas Williams and seconded by 
Steven Cooper.

William Dance offered a Motion 
for the record expressing the Section’s 
appreciation to John Mogk and staff 
for doing an excellent job in publish-
ing the newsletter, which was unani-
mously approved.

Clara DeMatteis Mager next pre-
sented the International Law Section 
Second Annual Award for outstanding 
contribution to Logan G. Robinson 
who has been an active member of 
the Section since 1990 and served as 
its fi fth Chairman.

Next, Clara DeMatteis Mager 
presented the Chairperson’s report, 
referring to the summary of events 
during her tenure, which is set forth 
in the Chairperson’s letter published 
in the Michigan International Lawyer 
Fall edition. The events included a 
presentation by the former Law Min-
ister of India, “Business Opportunities 
in Vietnam and Other ASEAN Mem-
ber Nations,” “Foreign Companies 
Doing Business in the U.S. – Michi-
gan,” “The European Union,” and 
“International Commercial Dispute 
Resolution.” Ms. Mager stated that it 

had been an honor for her to serve as 
Chairperson and work with the Coun-
cil offi cers and Council members.

Next, the Nominations Commit-
tee appointed pursuant to Article 4, 
Section 1 of the Bylaws of the Interna-
tional Law Section, Jan Rewers Mc-
Millan, Bruce D. Birgbauer. Randolph 
M. Wright presented the Committee’s 
report. Bruce Birgbauer summarized 
the Committee’s recommendations:

The Nominations Committee 
has recommended that the following 
members of the Section be nominated 
for election as offi cers at the Annual 
Meeting:

Jan Rewers McMillan - Chair
Randolph M. Wright - Chair Elect
Bruce D. Birgbauer - Secretary
Lois E. Bingham -Treasurer

Council members elected to a 
term to expire as of the annual meet-
ing in September 2006:

Peter Swiecicki
Scott Fenstermaker
John Mogk
Fred Smith

Council member elected to fi ll a 
vacancy in a term expiring as of the 
annual meeting September 2005:

Nicholas Stasevich
William Dance made a Motion to 

accept the Nominations Committee’s 
recommendations, seconded by Stuart 
Deming and approved unanimously.

Next, Clara DeMatteis Mager 
presented the gavel to the new Chair-
person of the Section, Jan Rewers 
McMillan. Ms. McMillan expressed 
her appreciation of the Section lead-
ership. She stressed the diversity of 
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the Section’s practice areas makes 
the Section very interesting to work 
with and encouraged those members 
present to participate actively during 
2003 and 2004.

There was a general discussion 
concerning the proposed amendment 
to the Bylaws of the International Law 
Section to allow the Section’s annual 
meeting to be held either in conjunc-
tion with the State Bar of Michigan or 
at such other place and time as may 
be arranged by the Council. This pro-
posal is currently being published in 
the Michigan International Lawyer 
and will be voted on at the November 
4, 2003 Council meeting.

There being no new business pre-
sented before the Section, the business 
meeting was adjourned at 1:50 p.m.

 Jan Rewers McMillan and Tom 
Williams introduced Michael P. 
Nowlan as the moderator of a panel 
presentation on the topic, “Visa Ap-
plications and the New Interviewing 
Policy: What impact for commerce, 
education and practice?”

The panelists included Vincent 
J. Beirne, U.S. Department of State; 
Peter F. Briggs, Director of Offi ce for 
International Studies and Scholars, 
Michigan State University; William 
H. Dance, Immigration Practitioner, 
Fragomen, Del Ray, Bernsen & 

International Education...
continued from page 17
there is clearly increased stress 
involved in the process. There have 
been press reports of increased rates 
of denials and ongoing delays. Sev-
eral of the recent changes include:
1. Effective August 1, nearly 

all visa applicants must have 
a personal interview with the 
visa-issuing officer abroad. 
We must wonder if the staff in 
the Consuls will be able to keep 
up with the increased workload 
associated with interviewing all 
visa applicants. The impact of 
this is that it is likely to take 
more time to get an appoint-
ment. Visa applicants should 
plan ahead as best as possible.

2. Security clearances are re-
quired of some applicants as 
determined by the Consul. 
This might be the result of 
suspicions that they are at risk 
to national security and it might 
be associated with the issues 
related to Visas Mantis. The 
time involved varies, but the 
Department of State is telling 
us that the process usually adds 
about 30 days to the time for ap-
proving a visa. For more infor-
mation on Visas Mantis: http:
//travel.state.gov/reciprocity/
VISAS%20MANTIS/visas_
mantis.htm.

Impact of Visa Problems
Academic departments are con-

cerned that top talent will be deterred 
from pursuing their academic goals 
in the U.S. A high percentage of 
graduate students in technical fi elds 
come from abroad. If this talent pool 

Lowey; Steve Dulieu, Director of 
Human Resources Product Devel-
opment, Ford Motor Company; and 
Derek I. Meier, Esquire, a practitioner 
with Dykema Gossett. 

Respectfully submitted, 
Randolph M. Wright, 
Secretary/Chair Elect,
International Law Section,
State Bar of Michigan,
September 11, 2003. continued on page 26

Annual Meeting Program Panelists at the Section’s 2003 Annual Meeting are from left to right: Steve Dulieu, Derek I. 
Meier, Vincent Birne, William H. Dance, Michael P. Nowlan, and Peter Briggs.

International Law Section offi cers Bruce D. Birgbauer, 
Louis E. Bingham, Jan Rewers McMillan, Randolph M. 
Wright (from left to right)

Annual Meeting Award Presentation
Clara  DeMatteis Mager is presenting the Section’s Outstanding 
Achievement Award to former Chair Logan G. Robinson at 
the September 11, 2003 Annual Meeting.
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On Tuesday, November 4, 2003, 
the International Law Section of the 
State Bar of Michigan held its regular-
ly scheduled Council Meeting at the 
offi ces of R.L. Polk & Co., Southfi eld, 
Michigan, pursuant to notice duly cir-
culated to all Section members.

The meeting was called to order 
at 4:10 p.m. by the Chair, Jan Rewers 
McMillan. The Chair welcomed those 
in attendance and thanked host, Lois 
Bingham, Associate General Counsel 
to R.L. Polk & Co., for hosting the 
meeting. Jan McMillan stated that the 
Section decided at its annual meeting 
in September to rotate Council meet-
ings between Detroit, Grand Rapids, 
Lansing and Oakland County during 
2004.

Section members and guests in at-
tendance introduced themselves and 
their professional affi liations.

Thereafter, Randolph M. Wright, 
Chair Elect, as Acting Secretary, pre-
sented the minutes from the June 10, 
2003 meeting that were published 
in the Fall edition of the Michigan 
International Lawyer. John Mogk 
motioned to approve the minutes, 
William Dance seconded, and they 
were approved unanimously.

Randolph M. Wright indicated 
that copies of the minutes from the 
September 11, 2003 annual meeting  
were available for distribution. Sec-
tion members were asked to take a 
copy, review them, and pass on any 
comments. They will be voted upon 
at the next annual meeting. After gen-
eral discussion, it was decided that the 
draft minutes would be published in 

the Michigan International Lawyer.
Next, Lois Bingham, Treasurer of 

the Section, presented the Treasurer’s 
Report for the fi scal year ending Sep-
tember 30, 2003. She reported total 
income for the year of $13,175.00 
with expenditures of $10,213.97, 
leaving a net income of $2,961.03. 
Adding that fi gure to the fund balance 
forward of $19,756.37 left an ending 
fund balance of $22,717.40. Lois 
Bingham moved to adopt the report, 
it was seconded by Bruce Birgbauer, 
and approved.

Next, the Chair, Jan Rewers 
McMillan, gave her report. She 
acknowledged the success of the 
annual meeting. In particular, she 
thanked Tom Williams for Chairing 
the Program, “Visa Applications and 
the New Interviewing Policy: What 
impact for commerce, education and 
practice?”, which was very well re-
ceived. After the annual meeting, Tom 
Williams wrote an article which is to 
be published in the next edition of the 
Michigan International Lawyer.

Ms. McMillan reported that the 
Section co-sponsored the Wayne Law 
Review Symposium on International 
Criminal Justice. The symposium was 
given in honor of Ed Weiss, Wayne 
Law International faculty member 
who passed away. Many of his col-
leagues from around the country trav-
eled to participate in this symposium 
in his honor. The Law School was 
extremely pleased with the event.

Ms. McMillan reported on another 
symposium developed by the Section 
on the occasion of the15 anniversary 

of the International Child Abduction 
Remedies Act (ICARA). Ultimately, 
this was taken over by the Department 
of State. On December 8, 2003, an 
invitation-only event will be held on 
the subject in Washington, D.C. 

John Mogk asked if we could 
obtain an article for the Spring issue 
of the Journal on the symposium, 
and Ms. McMillan indicated that she 
would write one. Ms. McMillan in-
dicated that Peter Swiecicki has pub-
lished an article in the current edition 
of the Michigan Bar Journal.

Next, the Chair asked for a report 
on the Michigan International Law-
yer. Trevor Stratton gave the report on 
behalf of the Committee. He indicated 
that they are still collecting articles, 
the deadline being Friday, November 
15, 2003.

Next, the Chair opened discussion 
of upcoming events and programs. At 
the June meeting, it was decided that 
a program on inbound international 
business would be conducted in a 
March time frame. It was also de-
cided that there would be a series of 
seminars on various topics.

Peter Swiecicki took the initiative 
to draft a case study on outbound in-
ternational projects, and Mark Mc-
Guire refined the concept. It was 
decided that this program would be 
conducted in May during World Trade 
Week. The Committee responsible for 
the program will be Peter Swiecicki, 
Mark McGuire, William Dance, Lois 
Bingham and Fred Smith.

Bill Dance indicated that the big-
gest problem in both inbound and out-

INTERNATIONAL LAW SECTION
State Bar of Michigan Minutes of the Regular Council Meeting – November 4, 2003

Southfi eld, Michigan
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bound international projects is that the 
parties tend to ignore immigration is-
sues. He stated that many times he has 
seen deals held up because important 
participants cannot travel and stressed 
that this has to be addressed in both 
inbound and outbound seminars.

Peter Swiecicki asked for input 
as to the volume of handouts that 
were given out during the World 
Trade Week and there was general 
discussion.

Stuart Deming stated that during 
the Going International series, one 
thing that the Committee did was use 
existing Law Review articles and dis-
tributed them for participants so that 
they would have substantive law to 
refer to on each topic. Mark McGuire 
inquired as to the logistics of a semi-
nar during World Trade Week. 

Randolph M. Wright described 
the facilitation of the event by the 
Detroit Regional Chamber and rec-
ommended the time slot just prior to 
conclusion of these seminars.

Next, there was an inquiry as to 
who would handle the inbound series. 
After general discussion, it was agreed 
that the following individuals would 
each manage one: Stuart Deming in 
the February 2004 time frame, Wil-
liam Dance in late March, and Nick 
Stasevich in late June or July. There 
was an inquiry as to participation in 
these events. It was decided that we 
would encourage Section members, 
young lawyers and students to par-
ticipate.

Cheryl Adle indicated that, what-
ever the description of the event, she 
wanted to make sure that an abbrevi-
ated event would last two hours or 
less. Stuart Deming pointed out that 
there is no need to develop elaborate 
brochures for the event. We can save 

a lot of money by using various Law 
Review articles and it was agreed that 
we would do that.

William Dance suggested that 
the various law schools are very 
inviting venues for the events. John 
Mogk indicated that Wayne would 
be available to do the fi rst one. Mark 
McGuire stated that it is advantageous 
to piggy-back on existing efforts, for 
example, the PriceWaterhouseCoo-
pers series. He stated that he would 
inquire as to those possibilities.

There was general discussion that 
SAE week is not appropriate for an 
event because the attendees are so 
busy. The Section decided not to par-
ticipate in SAE week. Stuart Deming 
pointed out that we could do that, not 
only in Detroit during World Trade 
Week, but also in Grand Rapids.

Randolph M. Wright suggested 
that these events should be two hour 
events at three different venues. This 
would accomplish our objective of 
spreading the Section’s initiative 
throughout the state.

There was general discussion 
about topics. Stuart Deming sug-
gested that an in-house counsel 
panel would be interesting to service 
providers, such as lawyers, CPAs and 
other professional services fi rms. Pe-
ter Swiecicki suggested that subject 
matter focus is important if there is 
a seminar by other than a panel pre-
sentation.

Next, Jan Rewers McMillan 
stated that there was an amendment 
to the International Law Section By-
laws presented at the annual meeting 
and published in the Michigan Inter-
national Lawyer. This amendment 
would allow the Section to have its 
annual meeting in conjunction with 
the State Bar of Michigan annual 

meeting or at any other time and place 
as deemed appropriate by the Section. 
The Bylaws memo was published in 
Michigan International Lawyer pur-
suant to the requirements of the State 
Bar of Michigan Bylaws. Randolph 
M. Wright motioned to adopt the By-
laws. Scott Fenstermaker seconded it, 
and it was passed unanimously.

Randolph M. Wright asked that 
the Section determine the location of 
the next annual meeting immediately 
so that, as Chair Elect, he could be-
gin preparing the program. There was 
general discussion regarding location. 
The Chair reminded the Section that 
the last two annual meetings were in 
Lansing, so that it would be appropri-
ate to have it at another location. It 
was decided to send an e-mail inquiry 
to the entire Section to solicit their 
comments.

Next, Jan Rewers McMillan 
asked Lois Bingham to report on the 
scholarship program proposal. Ms. 
Bingham indicated that the Com-
mittee had decided to recommend a 
$1,000 scholarship awarded by the 
Section to rotate between each of the 
law schools in the state of Michigan, 
starting with Wayne.

The procedure will be to approach 
the Dean at the law school and ask that 
the law school develop a procedure to 
select the student who has contributed 
to international law. The Section will 
require a paper or synopsis of a Law 
Review article on an international 
topic in exchange for the scholarship. 
Stuart Deming suggested that, in ad-
dition to a $1,000 check, a plaque or 
certifi cate be awarded.

Randolph M. Wright motioned to 
adopt the Committee’s recommenda-
tion for the scholarship program; 
William Dance seconded it, and was 



26 n MI C H I G A N IN T E R N A T I O N A L LA W Y E R

unanimously approved. Lois Bingham 
was appointed Chair of the Commit-
tee to implement the program.

Next, Jan Rewers McMillan led 
a discussion to schedule the Council 
meetings over the next two years:

1. January 18, 2005 
Section Meeting, Detroit

2. April 19, 2005
Section Meeting at a 
law school location t/b/d

3. June 21, 2005
Planning Session at a location 
and time t/b/d.

4. September 2005
Annual Meeting at a location 
and time t/b/d.

5. November 8, 2005
Section Meeting,
Oakland County

6. January 24, 2006
Section Meeting, Detroit

7. April 18, 2006
Section Meeting, law school

8. June 20, 2006
Planning Session

9. September 2006 
Annual Meeting

Jan Rewers McMillan asked if 
there was additional business. There 
being none, she asked Stuart Deming 
to address the Section on his recent 
trip to Cuba. Mr. Deming indicated 
that he participated in a delegation of 
lawyers to Cuba to promote confer-
ences there. The delegation qualifi ed 
under the U.S. Government’s “people 
to people” initiative.

He indicated that the United 
States maintains a U.S. Interest Sec-
tion in Cuba and Cuba maintains a 
Cuban Interest Section in Washington, 
D.C. under the umbrella of the Swiss 
Embassy.

Mr. Deming indicated that the 
next delegation is to go to Cuba on 
December 10–14, 2003, and sug-
gested that interested Section mem-
bers contact him about the details. He 
decided that he would develop an e-
mail to be distributed to the Section’s 
list serve inviting participation.

Mr. Deming was impressed by the 
warmth of the people in Cuba and the 
obvious impact of the U.S. embargo 
on the economy of the country. It ap-
pears that the people of the country 
would welcome U.S. relations and 
lifting the embargo. However, the cur-
rent government does not appear to be 
overly enthusiastic about expanding 
U.S.-Cuba relations.  
Respectfully submitted, Randolph M. Wright, 
Acting Secretary on behalf of Bruce Birgbauer, 
Secretary, International Law Section, State Bar 
of Michigan, November 4, 2003

Visa Applications...
continued from page 21
their home country. The mail-in visa 
extension process within the U.S. for 
persons in the U.S. can be as long as 
13 weeks, and this has become so time 
consuming as to lose its practical ben-
efi t – not least of all because the ISE 
will not want to be without their pass-
port for an extended period of time. 
A process improvement that would be 
welcomed by industry would be that 
visa extensions for employees who 
had successfully gone through the 
initial interview process should be 
able to be reviewed and authorized 
in a timely manner without the indi-
vidual having to repeat the in-person 
interview outside of the U.S.

In the present environment, it is 
totally understandable that U.S. im-

Meeting Minutes...
continued from page 23
on science, on our economy, and on 
university teaching and research.

Social Security Issues
The Social Security Administra-

tion must now check a database of the 
DHS before giving a Social Security 
Number (SSN) to a student on an F 
or J visa. Those who are ineligible 
for employment authorization will 
be unable to obtain a SSN.
Impact of Social Security Changes:
1. Social Security Numbers are used 

commonly when opening up bank 
accounts, obtaining phone service 
and other parts of daily life. The 
dependents of international students 
will not be able to obtain a SSN and 
we can only speculate what kind of 
inconveniences they will face.

2. Increasing numbers of international 
teaching assistants and other foreign 
employees are facing delays in ob-
taining SSNs. Institutions must now 
take an additional step and prepare a 
temporary Social Security Number 
for those working on campus.

Conclusion
The exchange of students and 

scholars from abroad will continue. 
There will be more bureaucracy 
involved, thus institutions must ad-
just to the new climate of increased 
security. 

migration controls have been tight-
ened to address security concerns. 
Ultimately, having a consistent, pre-
dictable and timely visa application 
process enables companies to develop 
and implement their personnel plans 
accordingly. 
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Dear Members:
This is a fascinating time to 

be involved internationally in the 
practice of law. The smaller the 
world becomes through advances in 
technology, the more complex the 
legal issues which result. Globaliza-
tion has created the anomalies of 
German interests owning American 
auto companies, American interests 
owning Swedish and British auto 
companies and even the outsourcing 
of old-fashioned American customer 
service from around the corner into 
third-world telephone banks. The 
terrorist attacks of September 11 
reconfi gured the landscape for both 
Americans doing business abroad 
and foreign companies doing busi-
ness here.

Our Section has kept pace. After 
September 11, we sponsored a de-
bate between U.S. Attorney Jeffrey 
Collins and Arab-American leader 
Nassar Beydoun on the timely issue 
of the limitations of personal liber-
ties imposed by the Patriot Act bal-
anced against the compelling need 
for improved national security. This 
was followed by a presentation of the 
Section last September on the diffi -
culties facing industry, academia, 
and the practice with the enactment 
of the Homeland Security Act and 
the resulting State Department re-
quirement for mandated personal 
interviews for all visa applicants. 
The Section leadership excelled in 
their presentations at both the SAE 
conference and World Trade Week. 
The Section was privileged to co-
sponsor a fascinating symposium on 
international criminal justice with the 
Wayne State Law Review and others. 

Letter from the Chair

It was also 
the catalyst 
and moving 
force behind 
a symposium 
conducted by 
the State De-
partment in Washington, D.C. in De-
cember on the fi fteenth anniversary 
of the International Child Abduction 
Remedies Act, the federal enabling 
legislation for the United States’ 
participation in the Hague Child 
Abduction Convention. 

The year ahead promises another 
slate of programs ranging from the 
all-inclusive to the specific. The 
Section this year proudly initiates 
its new scholarship program for the 
local law student who best demon-
strates an outstanding contribution to 
the study or practice of international 
law. And we begin to fi nd our own 
path for an Annual Meeting outside 
the formal structure of the State Bar 
as a whole.

Our section’s greatest strength 
remains its diversity with our active 
membership in various fi elds of spe-
cialty and of varying ages and experi-
ence, but all with a commonality of 
a practice that extends beyond our 
borders. We are fortunate to have so 
many active, involved practitioners, 
academicians, and students who 
form the core of our membership. 
We value our links with the local 
law schools and plan an even closer 
relationship with each in the year to 
come. We take pride in our collegial-
ity and professionalism.

The Section relies on each of you 
to join in as you are able. At each 

Jan Rewers McMillan

Council meeting, I see new faces and 
have the pleasure to welcome both 
long-time and new members who 
demonstrate their desire to become 
and remain active. Our Council 
meetings are open and I welcome and 
encourage your attendance. It is my 
privilege to serve you in the upcom-
ing year and with your participation, 
we will build on the many successes 
already achieved.

Sincerely,

Jan Rewers McMillan

    Winter Issue   Articles due November 15    
      Spring Issue   Articles due March 1
                Fall Issue   Articles due August 1
                                              If you know of any upcoming event,                        If you know of any upcoming event,                        

please let us know.
Contact: 

Professor John E. Mogk, Editor
Michigan International Lawyer

Wayne State University Law School
471 W. Palmer

Detroit, MI 48202
(313) 577-3955

j.mogk@yahoo.com

Publication Deadline Dates
Michigan International Lawyer

2004 Calendar of Meetings

January 20, 2004
Butzel Long, Detroit

April 20, 2004
U of D Mercy Law School, Detroit

May 15, 2004
Planning/Section Outing

September 30, 2004
Annual Meeting, Lansing

November 9, 2004
Miller Canfi eld, Troy

Dates & Locations of 
Council Meetings
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International Law Section Law Student Scholarship Award
 The International Law Section of the State Bar of Michigan announces its inaugural 

International Law Section Law Student Scholarship Award.  Each year, the International Law International Law Section Law Student Scholarship Award.  Each year, the International Law International Law Section Law Student Scholarship Award
Section will host the Award at one of the following Michigan law schools: Ava Maria School 
of Law; Michigan State University – DCL College of Law; Thomas M. Cooley Law School; 
University of Detroit Mercy School of Law; the University of Michigan Law School; and 
Wayne State University Law School.  For 2003-2004, Wayne State University Law School 
will be the fi rst host of the International Law Section Law Student Scholarship Award.  

The Award is open to all law students enrolled at the host law school. The purpose of 
the Award is to recognize law students who have demonstrated academic excellence in, or a 
sincere commitment to, an area of international law as evidenced by academic achievement 
in international law related topics or their active participation in international law related 
activities.  The winner of the Award will be chosen by select faculty at the host law school 
who may consider any one or more of the following in their evaluation:

1. Written Exam 
2. Oral Advocacy
3. An Original Work of a Single Author 
4. Involvement in Law School or Bar Activities

A monetary prize of $1,000 will be given to the student at an award ceremony to be held 
at the host law school, and the student will be recognized in the Fall edition of the Michigan 
International Lawyer. If the award is based on an unpublished article, the article will be 
eligible for publication in the Michigan International Lawyer.

The International Law Section of the State Bar of Michigan provides education, informa-
tion, and analysis to enhance and advance the knowledge and understanding of international 
legal issues and encourages cordial association and exchange of ideas among those interested 
in international law related matters through meetings, seminars, public service programs, 
and the Michigan International Lawyer.

For further information, contact:
Lois Elizabeth Bingham
Associate General Counsel, R. L. Polk & Co.
Phone: (248) 728-7791 
Email: lois_bingham@polk.com
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We recognize that not all our mem-
bers have the ability to access the 
Journal online. If you cannot ac-
cess the Journal online, we’d like 
to hear from you. Please take the 
time to fi ll out the form to ensure 
that you will continue to receive a 
hardcopy of the Journal. 

Submissions Guidelines
The Michigan International Lawyer, 

which is published three times per year by 
the International Law Section of the State Bar 
of Michigan, is Michigan’s premiere interna-
tional law journal. Our mission is to en hance 
and contribute to the pub lic’s knowledge of 
world law and trade by publishing articles on 
con tem po rary in ter na tion al law topics and is-
sues of general interest.

The Michigan International Lawyer in-
vites unsolicited manuscripts in all areas of 
international interest. Manu scripts should be 
available in hard copy and electronic format. 
Manuscripts submitted for consideration can-
not be returned unless accompanied by a $5 
check or money order made payable to Wayne 
State University Law School for shipping and 
handling.

All submissions may be forwarded to the 
editor at the following address:

Professor John E. Mogk, Editor
Michigan International Lawyer

Wayne State University Law School
471 W. Palmer

Detroit, Michigan 48202
(313) 577-3955 

 email: jmogk@yahoo.com

Michigan In ter na tion al 
Law yer

is now available online at 
www.michbar.org/sections/

Please send to:
Professor John E. Mogk, Editor
Michigan International Lawyer
Wayne State University Law 
School
471 W. Palmer
Detroit, MI 48202

Name:
                                                          
Address:

                                                          
City:                                                   City:                                                   City:                                                   
  
State:                     

Zip:

Yes! I would like to con-
tinue to receive the Michigan 
International Lawyer by mail. International Lawyer by mail. International Lawyer
Please mail to the address 
below:


