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When drafting international business
agreements, lawyers often assume that
arbitration of international disputes is pref-
erable to resolving those disputes by liti-
gation. The benefits of arbitration are of-
ten cited as making it the preferable venue
for resolving disputes rather than taking
the unresolved issues to court. Certain
aspects of litigation are deemed to be prob-
lematic: higher costs, clogged court dock-
ets, specific foreign court procedures,
public access to private documents, abu-
sive discovery and pre-trial motions, as
well as often being
unfamiliar with the
judges and jury se-
lection process. The
business counsel
must also weigh the
disadvantages of ar-
bitration as well: lack
of evidentiary stan-
dards, lack of ap-
peal, little or no dis-
covery, and the dif-
ficulty of enforcing
the award. After the
business counsel has
made an indepen-
dent evaluation of
the desirability of the
ADR process, there

are still obstacles that must be overcome
in resolving disputes that arise in foreign
jurisdictions.1

This article will highlight the impor-
tance of ADR in the People’s Republic of
China (the PRC) as well as outline the le-
gal framework in which commercial dis-
putes are resolved. While recognizing that
ADR is becoming more prominent in the
U.S., the resolution of commercial dis-
putes in the PRC is limited by statutes and
regulations that encourage foreign com-
panies to settle legal issues by methods

other than litigation.
Although the benefits
of ADR have been
recognized by labor
and certain commer-
cial sectors, Chinese
regulations for arbi-
tration and mediation
in particular require
the legal advisor to
foreign companies to
be particularly care-
ful in drafting agree-
ments and in coun-
seling clients about
how to resolve con-
tractual issues with
joint venture partners,
licensees, or vendors
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and suppliers. Finally, the article will of-
fer some observations on the issues of
enforcing arbitration awards in the PRC
and at various times suggest some practi-
cal advice on avoiding certain pitfalls.

Implementing fundamental judicial re-
structuring to handle international trade
disputes is an urgent task facing the Chi-
nese leadership. Reducing the vagaries
involved in taking cases involving Chinese
parties to court or to arbitration, and elimi-
nating local protectionism and political
interference will determine the ultimate
success of China’s economic reforms.2

The general practitioner should be
aware of the laws and regulations that
govern ADR in the PRC. ADR is recog-
nized in the PRC and includes concilia-
tion, mediation and arbitration. The basic
statutory requirements are the PRC Civil
Procedure Law enacted in 1982, which
provided a legal basis for the enforcement
of arbitral laws (the “CPL”), the Code of
Civil Procedure, enacted in 1991 (the
“CCP”), the PRC Arbitration Law,
adopted in 1994 and effective as of Sep-
tember 1, 1995, (the “Arbitration Law”)
and various mediation and arbitration regu-
lations established by certain mediation
and arbitration associations or centers, e.g.
the Mediation Rules for the Beijing Me-
diation Center. These regulations are avail-
able generally in English, but the more pru-
dent legal advisor will have Chinese ver-
sions available to consult in the event of
any ambiguity in the published English
translations.

Origin Of Resolving Disputes By
Courts

The Constitution of the PRC provides
that the People’s Courts in the PRC are
the judicial organs of the state.3 The Con-
stitution further provides for the indepen-
dence of such courts. The history of the
judiciary, however, suggests that the ju-
dicial independence in China remains only
in words not deeds. Interference in the
judicial process by other state bodies or
individual state officials is pervasive.4 In
addition, most Chinese judges have not
received a formal legal education; the only

two requirements are that they have the
right to vote and that they are at least
twenty-three years of age.5 Although a
legal education is not a requirement to be
a judge, they are required to possess the
knowledge of court procedure and rules
of evidence.6

The ability of a foreign party to bring
a suit before a Chinese court depends on
several factors. Typically, the Chinese
courts will follow the principle of reci-
procity. If a foreign party’s country places
limitations on Chinese companies’ stand-
ing to bring a lawsuit in its courts, similar
limitations also will be placed on the for-
eign party by the Chinese courts.

Although the PRC’s government and
Supreme Court have begun to train judges
on legal principles, the general lack of in-
dependence of the judiciary, the lack of
qualifications of the judicial officers, and
the length of trials in the PRC, make the
prospect of having the Chinese courts re-
solve complex commercial disputes rather
daunting. To avoid such complications in
the near future, business counsel should
advise their clients to draft agreements that
provide for the parties to submit their dis-
putes to an ADR forum. Chinese law pro-
vides that the Chinese courts shall not ac-
cept any foreign economic case if the par-
ties in the case have agreed in writing to
submit the dispute to arbitration.7

Informal Settlement
Any decision to arbitrate, whether in-

side or outside China, or bring suit in a Chi-
nese court, must evaluate the cost of the
options available, the speed with which the
dispute can be resolved and the ability to
enforce an arbitration award or judgment
rendered by the courts. In addition, just
raising the issue of seeking judicial resolu-
tion or taking the matter to arbitration may
destroy whatever goodwill remains be-
tween the parties to the contract. Obvi-
ously, if it is possible, the first option to be
considered is a possible “informal” resolu-
tion of the issues by the parties themselves
or a trusted third party. If this approach
fails, then occasionally, local officials have
been requested to get involved to assist in

resolving the dispute. Such an unofficial
approach to local officials should not be
considered by foreign parties unless they
have established a good relationship
(“guanxi”) with the local officials and trust
that they will not protect the local Chinese
entity and will be willing to assist with the
enforcement of the “resolution” even if the
foreign company prevails.

The contract or agreement between
the parties must be simple and straight-
forward if this informal approach is to
have any chance of success. Some offi-
cials, in recent years, have been reluctant
to get involved in resolving disputes be-
cause the disgruntled party may bring a
suit against them seeking compensation
under the PRC State Compensation Law,
which was promulgated on May 12, 1994
and became effective on January 1, 1995.
This law has been used more frequently
by parties aggrieved by official violation
of their rights. Nonetheless, all efforts
should be made to try to resolve disputes
informally if possible because the long-
term relationship may be saved if this ap-
proach is successful.

Mediation
In general, mediation is available only

if the parties consent to the process; me-
diation centers will not commence me-
diation unless the respondent consents
within the specified time period. Even if
the parties have commenced the arbitra-
tion process, they may choose to resolve
the dispute by mediation at any time be-
fore an award is rendered. For example,
the CPL allows the parties to an arbitra-
tion voluntarily to resort to mediation by
a People’s Court before an award is ren-
dered. If the mediation is unsuccessful,
the arbitration should proceed. If a settle-
ment is reached by mediation, the arbitra-
tion tribunal will prepare the settlement
agreement and it shall have the same ef-
fect as an award and can be enforced by
the People’s Court, at least in theory.

Since there have not been any rules
enacted to govern confidentiality and ad-
missibility of evidence in other proceed-
ings, as a practical matter, the client must
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be careful in making disclosures in the me-
diation process. Because there may not
be any way to prevent the opposing party
from using the information disclosed
against the client in a subsequent arbitra-
tion if the mediation is unsuccessful, cau-
tion is required. If the parties agree, in
writing, to limit certain documented in-
formation it is unclear whether the agree-
ment will be binding. Obviously the par-
ties may disclose certain information to a
mediator and demand that the informa-
tion not be shared with the opposing party
and the mediator will be bound by that
condition.

If conciliation is used (resolution by
the parties themselves) during the arbi-
tration process and a resolution is reached,
the Arbitration Law provides that the par-
ties may apply to the arbitration tribunal
for a consent award or withdraw the ar-
bitration application.

Generally, ADR options are com-
pletely up to the parties in dispute to
resolve. However, there has been no
statutory limitation on the “jurisdiction”
of the mediator in commercial disputes.
Therefore, one must be careful to out-
line the scope of the issues to be re-
solved to prevent the mediator from tak-
ing both parties on a path that moves
them further from resolution rather than
closer to it.

In addition to this concern, one
must be aware that if the parties choose
to mediate the case before the arbitra-
tion commission, there are no restric-
tions on the nationality of mediators and
foreign mediators may be used. Alter-
natively, in mediations in the court sys-
tem, foreigners must have Chinese le-
gal representation (even if the foreigner
can speak Chinese). This practice is
clearly protection of the domestic Chi-
nese bar and the recent regulations con-
cerning foreign law firms further sup-
ports that conclusion. See the recent
Regulations on the Management of Rep-
resentative Offices set up by Foreign
Law Firms in China, effective Jan. 1,
2002, which restrict the scope of the
practice of foreign lawyers in the PRC.

Arbitration

Statute of Limitations
The statute of limitations refers to the

time limits for parties to bring a suit in
court or initiate arbitration. In general, the
statute of limitations is two years8 though
in certain cases, it may be longer or
shorter depending on the nature of the
underlying dispute. For instance, the pe-
riod is one year for cases involving bodily
harm, or delay or refusal to pay rent.9 The
period is four years for disputes arising
out of the international sale of goods or
technology import and export contracts.10

The statute of limitations begins to toll
from the time the party knew or should
have known of the violation of its rights.
According to PRC judicial practice, the
statute of limitations begins to toll for con-
tract cases the day after the performance
date specified in the contract, or from the
time the rights-holder claims its rights if
the contract failed to specify a perfor-
mance date.

Notwithstanding these general prin-
ciples, the judges may disregard the rules
regarding the statute of limitations if to
do so would be essentially unfair to the
aggrieved party. Applying concepts akin
to our notions of equity, Chinese judges
may not bar the cause of action simply
because the rights-holder failed to exer-
cise its rights within a certain period of
time. In other cases, courts have accepted
cases where, once the statute of limita-
tions has run, the parties reach an agree-
ment regarding the matter in dispute. In
other cases, however, Chinese courts
have rejected cases when the statute of
limitations has run but the case is rather
complex and difficult.11

The Arbitration Law
Although the published English ver-

sions have certain translation issues, the
Arbitration Law should be consulted be-
fore drafting arbitration clauses in com-
mercial contracts that will provide juris-
diction to the PRC.12 The Arbitration Law
provides for an arbitration commission
(the Commission) to be set up in cities

“directly under the central government”
or where the provincial government is lo-
cated. The Commission appoints arbitra-
tion officers who either a) have arbitra-
tion experience b) have been a lawyer for
at least eight years c) served as a judge
for eight years or d) have “legal knowl-
edge” or “studied law” or worked in fields
of economic trade and have a senior pro-
fessional title. Thus, there are a number
of persons who may qualify for an arbi-
tration officer and the parties must be
careful in making an application to the
Commission to initiate an arbitration. The
arbitration officers are compiled by their
specialties. The Commission is indepen-
dent from administrative organs of the
government and oversees the arbitration
procedures. These arbitration commis-
sions are members of the China Arbitra-
tion Association (the CAA), which over-
sees the arbitration commissions and in-
sures that the rules enacted are consis-
tent with the requirements of the Arbitra-
tion Law.

The Arbitration Law also outlines the
requirements for arbitration clauses in con-
tracts and should be consulted prior to
drafting agreements with Chinese com-
panies. If the arbitration process is trig-
gered, lawyers may appear to represent
the party to the arbitration. (Article 29)
Arbitration hearings are not usually open
unless the parties agree. (Article 39 and
40) The arbitration hearing may be con-
ducted by a single arbitrator or by a panel
of three arbitrators.

Unlike arbitrations in the U.S., the ar-
bitration tribunal in the PRC may collect
for its own benefit “ evidence it deems es-
sential.” (Art. 43) This ability to gather
evidence without the parties’ input could
become very intrusive in the process where
the lawyers are used to controlling the kind
of evidence presented at the hearing. Ob-
viously, the credibility of the evidence, the
source of the evidence and chain of con-
trol of the documents are all very impor-
tant, and the lawyer doesn’t know if the
arbitrators will give the proper weight or
credibility to the evidence collected.
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As stated earlier, the parties may re-
quest mediation at any time prior to the
arbitrator(s) making a ruling (award). (Art.
51) Once the ruling has been made the
parties have an opportunity to “repeal” the
ruling to the People’s Court. However, the
basis for the application to repeal the rul-
ing is very limited (Chapter V, Art. 58)
and there are strict time lines for the re-
quest and the decision from the People ’s
Court.

Although there are certain issues con-
cerning the enforcement of arbitral
awards, the Arbitration Law specifically
provides that the parties to the arbitration
are required to abide by the award. (Chap-
ter VI) If one of the parties fails to obey
the ruling, the disgruntled party may re-
quest that the People’s Court “execute”
the award according to the Law of Civil
Procedure.13

Enforcement Of Arbitral Awards
 China’s record on enforcing arbitral

awards leaves much to be desired. Rec-
ognizing that the failure to enforce awards
has damaged its image as an attractive
destination for foreign investment and hurt
domestic enterprises, China has attempted
to legislate its way out of trouble.

There are three main types of arbi-
tral awards: foreign, foreign-related, and
domestic. Foreign arbitral awards refer
to any award made outside of China.14

Foreign awards include both Convention
and non-Convention awards. Convention
awards are enforceable under the New
York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(the Convention).15

Foreign-related awards are awards
by China International Economic and
Trade Arbitration Commission
(CIETAC), China Maritime Arbitration
Commission (CMAC) or local arbitra-
tion commissions that involve a foreign
entity. Domestic awards are awards by
local commissions that do not involve
a foreign entity. CIETAC’s jurisdiction
over arbitrations that do not involve a
foreign entity is being considered by the
government.

CIETAC is a Chinese arbitration or-
ganization that is considered by experts
to be more appropriate than Chinese
courts in handling complex cases or cases
involving foreign interests because
CIETAC, has extensive experience with
foreign companies. For example, a num-
ber of foreign arbitrators are included in
the list of arbitrators on the list of eligible
arbitrators to choose from. To no one’s
surprise, Chinese companies often prefer
to use CIETAC because the organization
uses Chinese language and the forum is
in China. Because most Chinese compa-
nies do not have sufficient foreign ex-
change to travel abroad for international
arbitrations, they prefer to remain in China.
Foreign companies, however, prefer to
use international arbitration organizations
situated in Hong Kong or Singapore and
can often convince the Chinese party to
the agreement to use such international
sights as a compromise to Chinese or U.S.
based tribunals.

In general, the Chinese courts enforce
CIETAC awards. The PRC is a party to
the New York Convention for the Recog-
nition and Enforcement of Foreign Arbi-
tration Awards. According to the Conven-
tion, China is obligated to recognize and
enforce a foreign arbitration award when
certain conditions are met. Notwithstand-
ing the obligation to enforce the award,
some Chinese courts have refused to en-
force the award because of local economic
interests, e.g. enforcing an award against
a major manufacturing center with enor-
mous political connections. This ongoing
concern of local protectionism has been
reduced in recent years because of the
impact of China’s accession to the World
Trade Organization (WTO).

Time Limits for the
Enforcement of Awards

One of the main problems for parties
seeking enforcement of foreign, foreign-
related, or even domestic arbitral awards
has been the lack of a firm deadline with
respect to whether to accept the applica-
tion for enforcement, whether to enforce
the award and when to actually carry out

the enforcement. It was common for the
local court just to sit on the application or
else accept the case, but then never de-
cide whether to enforce the award or to
refuse enforcement.

In 1998, the Supreme People’s Court
(the SPC) passed two regulations that
sought to impose some time constraints
on courts. The Enforcement Regulation
provides that the court shall decide within
seven days whether or not to accept an
application for enforcement.16 The Fee
Regulation states that the court must is-
sue a “decision” within two months of
receiving the application for recognition
and enforcement of a Convention award.17

If the court decides to enforce the award,
it must complete enforcement within six
months from the time it makes the deci-
sion unless there are “special circum-
stances.”

Thus, the maximum time for the Chi-
nese court to complete enforcement of
Convention awards under the Fee Regu-
lation, barring unusual circumstances,
would be eight months from the time of
accepting the application. In contrast, the
Enforcement Regulation provides that, in
general, courts shall enforce awards (in-
cluding Convention and non-Convention
foreign awards and foreign-related
awards) within six months from the time
of accepting the application. If there are
“special circumstances,” the president of
the court may approve a request for an
extension of time. Thus, the time for en-
forcing the award is still an issue, but its
membership in the WTO in general will
pressure the PRC to comply with its own
enforcement mechanisms.18

Labor and Employment Arbitrations
Labor and employment arbitrations

are expected to be a developing field of
ADR in the PRC. In part, it is because of
the growing number of labor disputes that
have been arising in the PRC over the last
several years.19 In addition, the number
of “unions” that have formed have in-
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creased substantially. The PRC govern-
ment has required the formation of unions
for Chinese workers in larger foreign com-
panies. One of the reasons for the forma-
tion is the alleged poor treatment of local
Chinese workers by foreign companies,
mostly Korean, Japanese, and other Asian-
based companies with manufacturing cen-
ters in the PRC. Unlike their American
counterparts, these unions are organized
but have no right to strike the company
or demand wage increases.
Their primary function ap-
pears to be to raise issues
regarding worker safety and
reports of physical abuse by
foreign supervisors. They
also have become the source
of reports and concerns
about the rising unemploy-
ment of Chinese workers as
state-owned enterprises
have been closed. In addi-
tion, the growing number of migrating
workers coming in from the rural areas
seeking jobs have produced pressures on
local governments to assist workers in
finding employment. These unions have
often used mediation and arbitration to re-
solve labor disputes with their employers
but there is a great need for well-trained,
experienced arbitrators.

Because of the increasing number of
employment regulations and what would
otherwise be considered “human re-
source” issues, many foreign companies
retain local human resource specialists or
consultants to handle the reporting re-
quirements established by Chinese law.
The Ministry of Personnel has issued na-
tional legislation to outline how to handle
personnel disputes, and these disputes are
often resolved in arbitrations.20

Conclusion
Although the PRC is working very

hard to improve both its court system and
the qualifications of its judges, the uncer-
tainty of the outcome of any litigation in
China suggests that alternative dispute
mechanisms are the preferred course for

foreign investors. Only after a thorough
examination of the business options has
been exhausted, should ADR be advised.
If an informal resolution is not possible
or has been unsuccessful, other ADR op-
tions should be explored. As in the U.S.,
legal resolutions may solve the problem
but frequently destroys the business rela-
tionship and relationships are very impor-
tant in the PRC.
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the factors that may influence the decision of
whether to submit the dispute to a court or to
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tration Provisions for Emerging Companies
Going International” by Frederick Brown and
Amy A. Meldrum in the book Going Interna-
tional edited by Alan S. Gutterman, Section of
International Law and Practice, American Bar
Association.

2 See an article by Jerome A. Cohen, Professor
of Law at New York University in China Law
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3 Section 124, The Constitution of the People’s
Republic of China.

4 Doing Business in China, Second Edition, by
Kenneth A. Cutshaw, Jun He law Offices, (Busi-
ness Laws, Inc., November 2002), p. 14.001.

5 Ibid , p. 14.002.
6 Ibid , p. 14.002.
7 Code of Civil Procedure, enacted in 1991.
8 PRC, Civil Law General Principles, Article 135.
9 Ibid , Article 136.
10 PRC, Contract Law, Art. 129.
11 See article in January 2001 issue of China Law

& Practice by Feng Jinwei and Zhang Decai.
12 The legal counsel should review, if possible,

the original Chinese text and confirm the con-
tents of the English translations that are pub-
lished.  Occasionally, the English version does
not read well or the references to Chinese
courts or agencies are awkward or misleading.

13 Legal counsel should also become familiar with
the “Special Provisions for Arbitrations In-
volving Foreign Concerns.”

14 China Law & Practice, October 2000.
15 Ibid .
16 SPC, Certain Issues Relating to the People’s

Courts Enforcement Work Regulation Circu-
lar (Trial Implementation) (July 8, 1998).

17 The Fee Regulation, Article 4.
18 See China Law & Practice, October 2000 issue,

by Randy Peerenboom and Shirley Xu.
19 The U.S. Dept of Labor, Bureau of Interna-

tional Labor Affairs has begun to focus on ad-
vancing the role of law in the PRC’s labor mat-
ters in general and arbitrations in particular.

20 See New Law Digest, June 2000 concerning
cases presented to the Employment and La-
bor Ministry of Personnel.
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The Mortgage Market in China

Introduction
The gradual shift in China from a

Communist society to a more capitalistic
society has resulted in tremendous eco-
nomic growth and changes in the daily
lives of the Chinese people. An important
change has been in how land is used and
allocated as China moves toward private
ownership of land-use rights. As the rights
have expanded, so has the need for mort-
gage financing to facilitate home owner-
ship for the average Chinese citizen. The
demand for mortgages is being driven both
by consumers and by a government that
sees the need to move away from subsi-
dizing state run enterprises toward less
risky consumer lending.

Overview of Banking in China
The current banking system started

with the establishment in 1948 of the
People’s Bank of China (PBOC). After the
founding of the People’s Republic of China
(PRC) in 1949, the PBOC assumed all of
the existing Chinese and foreign bank
functions. Three large, specialized banks
existed under PBOC. The Agricultural
Bank of China (ABC) specialized in agri-
cultural lending, the People’s Construc-
tion Bank of China (CCB) specialized in
infrastructure finance, and the Bank of
China (BOC), which acted as China’s for-
eign-exchange bank. In 1984 PBOC be-
came China’s official central bank. To
facilitate this, the Industrial and Commer-
cial Bank of China (ICBC) was estab-
lished. ICBC took over the commercial
banking functions of PBOC and became
China’s largest state-owned bank. With the
release in 1995 of the Commercial Bank
Law and the Central Bank Law, ICBC,
ABC, BOC, and CCB began to function
as commercial banks.1

Before the 1980’s, state banks held a
monopoly on all banking functions. The
banking system really was used as a
means of transferring the high savings
rates of the Chinese (40%) to projects
specified by the national credit plan set
by the State Council’s State Planning
Commission. 90% of the funds went to
large state-owend enterprises.2

The Need for Reform
The Chinese government recognizes

that the banking system is inefficient and
needs reform. The allocation of bank
credit in China is one of most wasteful in
the world. More than two thirds of loans
go to the state-owned sector that contrib-
utes only one third of the GDP. 3  As a re-
sult of supporting non-profitable state or-
ganizations, the four large state banks are
carrying enormous amounts of non-per-
forming loans (NPLs). The estimates run
from $120.8 billion to $500 billion.4

One part of the effort toward reform
is cleaning up the NPL mess. The Chinese
government is trying to auction off its bad
assets in a similar manner that the U.S. did
with the creation of the Resolution Trust
Corporation (RTC). In addition, China has
strengthened its supervisory and regulatory
environment while making banks respon-
sible for profits and losses. One of the most
important banking reform measures for
foreign investors is the introduction in
China of foreign competition.

Foreign Competition
There is some fear that the presence

of foreign banks in China could result in
the domination of the banking sector as
happened before 1949. Most Chinese of-
ficials, though, seem to think that foreign
banks will introduce more competition in
the Chinese banking system and thereby

increase efficiency. The Chinese can ben-
efit from the foreign bank’s additional
capital and technical know-how.5  By the
end of 2001 there were 158 branches of
foreign banks with assets of $45.2 bil-
lion, and 214 representative offices.6

By making the domestic banking in-
dustry more efficient, the Chinese hope
to use the foreign banking presence as a
way to help move away from unprofit-
able state loans and toward the more prof-
itable private enterprises.

The big event for introducing a
greater foreign banking presence is the
accession of China into the World Trade
Organization (WTO). Among the agree-
ments included in the WTO are:

• Commitment to full access in five
years for foreign institutions estab-
lished in China.

• China will allow internal branching
and national treatment for all new ac-
tivities.

• Geographic restrictions will be lifted
on a set schedule and abolished within
five years.

• Foreign banks will be guaranteed
the right to conduct business in for-
eign currency with all clients, and
in local currency with foreign cli-
ents.

• Foreign banks will be able to conduct
business in local currency with Chi-
nese enterprises in two years after ac-
cession and with Chinese individuals
in five years.7

The advantages foreign banks have
over their domestic rivals include lower
taxes, more freedom in personnel and
management policies, and no Chinese
NPLs. The downside for foreign banks
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Continued on the next page.

are that currently few banks are allowed
to conduct local currency business, there
is a lack of trained personnel, and the le-
gal framework and enforcement mecha-
nisms (bankruptcy procedures for ex-
ample) are still being developed.

 So far, there has been no huge influx
of foreign banks, but many banks are pre-
paring a foothold. Instead of starting op-
erations directly, foreign banks seem to
be taking the strategy of investing capital
in domestic banks and using their knowl-
edge to leverage their investment. In De-
cember 2001 HSBC bought 8% of Bank
of Shanghai for $65 million. Citibank has
been in talks to buy a share of Pudong
Development Bank, which was founded
in 1993 to loan to enterprises in the
Pudong section of Shanghai. Citibank is
also working with the Bank of China to
help with its technological infrastructure.
Also, J.P. Morgan has discussed buying a
stake in Shenzhen Development Bank,
which lends to companies in Southern
China.8

Growth of Mortgages
The development of the housing in-

dustry is one of the pillars of China’s eco-
nomic development policy.9  It is esti-
mated to be a $130 billion market. It was
only three years ago that the PBOC al-
lowed banks to issue mortgage loans.
Since then the market has grown by 30%
a year, and mortgages are the fastest seg-
ment of the booming consumer loan busi-
ness. With incomes rising and millions
of people buying their first homes, there
is a very large potential. Chinese bank-
ers realize that they basically have a five
year head start on foreign competition
to dominate the mortgage market, and
they are putting their resources to work.
In 2000 Jiang Jianqing, chairman of CBC
said that 20% of new lending that year
would be channeled into mortgages and
other consumer credit. According to Mr.
Jianqing, only .4% of consumer loans go
bad, while in 2000, 20-25% of CBC’s
loans were non-performing.

While there is a need in China for a
credit checking infrastructure, credit agen-
cies are starting up and many young people
are eager to develop a credit history. His-
torically, mortgage lending has been the
safest banking business in Asia. Asians sim-
ply do not default on loans for their own
homes. There should be no reason why
the Chinese should be any different, given
their high savings rate and reluctance to
remain in debt.10  Most consumers tend to
get 10 year mortgages, and they are be-
coming common in China.11

Land Ownership Rights
Of course, the need for a Mortgage

is precipitated by the ability to own and
sell land. Despite the Marxist ideology of
the land belonging to the people, through
the state, there is land ownership in China.
It is different from the United States but
has many of the same practical features.
After the People’s Republic of China was
established in 1949, the government con-
fiscated most of the land. Even so, by the
mid-1950’s individuals and families, es-
pecially in rural areas, were acquiring land
rights.12  “Allocations” were given to
groups for collective, state, or public use.
Starting in 1987 the Chinese government
began “granting” land-use rights to pri-
vate owners while the use of allocations
continued. The trend has been toward
private ownership to use rights in land.

Currently both allocated land-use
rights and granted land-use rights exist in
China. The two categories have signifi-
cant differences between them.

Allocated rights are issued with little
or no cost to the recipient. Since they have
no definite term, they are subject to revo-
cation without compensation. The land
can only be used for stated, narrow pur-
poses and the right cannot be transferred
without the state’s permission. Allocated
land rights cannot be leased to a tenant.
While allocated rights may be mortgaged,
there is a risk that the government will
refuse to approve the transfer that results
from a foreclosure of the mortgage. The

mortgagee (lender) could apply for con-
version of the allocated right to a granted
land right at the time of foreclosure, but
the government may demand a consider-
able payment for the conversion. So, lend-
ing on the security of an allocated land-
use right is very risky.13

Granted land-use rights have specific,
limited terms. The terms are typically from
30-70 years. The grantee pays a substan-
tial negotiated price. The granted rights
are limited in terms of use, but they are
similar to a U.S. zoning ordinance. The
granted land-use right can be transferred,
leased, and mortgaged without state ap-
proval. If the right is revoked, the right
holder is entitled to compensation.14  There
is a general expectation that granted land-
use rights would be renewed at expira-
tion. Urban Real Estate Administration
Law, Section 21 guarantees renewal ex-
cept when it would be contrary to the
“public interest”.15  The interpretation of
this phrase is less than certain. A renewal
of the granted right will require the grantee
to enter into a new contract with the land
administration and pay a new fee. The fee
will presumably be based on the current
value of the land; any buildings con-
structed are considered separate property.
As a result, renewal could be costly and
may not be attractive in some cases.

Legal Structure
The basis for taking security in China

is the General Principles of Civil Law.
Mortgage provisions began in 1990 with
the Urban Land Regulations, Articles 32-
3816 , and Urban Real Property Law, Arts
46-51.17  It was not until the addition of
the Security Law in October 1995 that im-
portant mortgage details such as contract,
registration procedures, and enforcement
were enacted.18

I. The Principle of Inseparability
Per Article 37 of the Security Law,

land ownership cannot be mortgaged.19

Only land-use rights and buildings can be
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Hong Kong

subject to mortgage. If the building is
mortgaged, so are the land-use rights and
vice versa.20  This inseparability has three
main consequences. First, if the debtor
transfers part of the property to a third
party before the full settlement of the debt,
the creditor still has rights over all of the
collateral despite the transfer. Second, if
part is destroyed, the creditor still has
rights over the remainder. Finally, the ob-
ject of the security must still be recogniz-
ably present in the estate of the debtor.
Any material change in the object of se-
curity detaches the object from the un-
derlying debt. This division does not ef-
fect the mortgage, but if the mortgagor
(borrower) is a third party, not a party to
the original debt, the mortgage will be ex-
tinguished unless the third party consents
to the debt transfer. Therefore, one can-
not transfer property without the consent
of mortgagee.21

II. Transfers of Mortgaged Real Estate

 a. There is no lender control if loan is
     paid off.

In the United States, if the purchaser
of the property is willing to obtain new
financing instead of taking over the loan,
the lender must allow the transfer to pro-
ceed. In China, a borrower must notify
the mortgage lender before making a trans-
fer of the property per Article 49 of the
Security Law.22  In addition, the Urban
Mortgage Measures provide that a trans-
fer is void unless the lender consents to it
in advance.23  Notification is required even
if the loan is fully paid at the time of the
transfer. This doesn’t seem to make much
sense, and an amendment to the Urban
Mortgage Measures is recommended by
some commentators.24

b. Lender rights if transferee takes
   over loan.

In the United States, if the purchaser
wants to take over the payments of an
existing loan, the lender has the discre-
tion whether to allow it or not. The lender
typically has power to halt this sort of
transaction if it is not satisfied due to the

near universal use of “due-on-sale”
clauses. Practically, if lenders did not have
a due-on-sale clause, the lender could get
clobbered in a rising rate environment. In
China, there seems to be a question as to
whether it is possible for a purchaser of
real estate to take over an existing mort-
gage debt. The existing law is unclear, and
there is a debate among Chinese scholars
as to whether a mortgage will continue to
encumber the property after a transfer.25

III. Registration

In China, all mortgages of land-use
rights and buildings must be registered.
Only after registration does the mortgage
contract take effect. If the registry office
does not register the mortgage, the con-
tract will be valid only between the mort-
gagor and the mortgagee; the mortgage
will not prevail over the interests of a good
faith purchaser for value.26

The current Chinese law does not
require that the register supply informa-
tion such as the term, amount, and de-
scription of the mortgaged property. The
extent to which investors can rely on the
land register is an issue. Currently, the
registration system is not sufficiently
staffed or well equipped to be completely
reliable. For example, if a note secured
by a mortgage specifies the rate to be paid,
but it is not on the registration, the inter-
est will not be given priority.

 Recent Chinese Supreme Court draft
provisions are attempting to make the reg-
ister more conclusive.27  They provide that
the registry details shall be conclusive. If
the application of these provisions results
in a subsequent transferee obtaining un-
encumbered ownership or a mortgage
with a higher priority, the “party at fault”
would be liable to compensate for the
mortgagee’s loss. The party at fault will
often be the Registry itself.

IV. Foreclosures

 Under Chinese law if there is a de-
fault on the mortgage, the mortgagor and
mortgagee may agree to sell the property

and apply the proceeds toward the debt.28

If no agreement can be reached, the only
method of foreclosing a mortgage is by
court ordered auction.29  All mortgages on
the same property are foreclosed together
with the proceeds distributed to all the
mortgage holders in the order of their pri-
ority. For these types of auctions, licensed
auction specialists are used.30

Secondary Mortgage Market
Part of the success of the U.S. resi-

dential real estate system is due to the
existence and efficiency of the “second-
ary mortgage market.” The original mort-
gage loan is considered part of the “pri-
mary mortgage market.” A secondary
market has developed in the United States
that allows lenders to transfer real estate
loans, as assets, to other investors through
government agencies such as FNMA and
FHLB. These transactions make up the
“secondary mortgage market.”

The secondary market transfers of
mortgages are very important because they
allow capital to flow to those who need
to borrow it. The transfer of capital has
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both a geographic dimension and a risk
dimension. Financial firms that have a need
for investments with long terms may find
it attractive to buy mortgage loans that
carry maturities of 15-30 years (the ac-
tual average maturity will be significantly
shorter due to prepayments).31

Recently the U.S. secondary market
has expanded to include “securitization,”
which has proven a very effective way
of raising capital that can then flow into
the mortgage market.

In China, there is no secondary mar-
ket. Part of the problem is determining
the ‘fair market value.’ The term value is
not defined in the Security Law.32  Any
future value may depend a great deal on
how many new land-use rights the gov-
ernment will grant in the future and for
what purposes such land-use rights are
granted. 33  At this time the process of
privatization has not developed enough
where there is a good market available to
establish what resale prices should be.
There may soon be some development in
the mortgage-backed bond market as for-
eign bankers look to put together the first
securitization program in China.

Conclusion
The outlook for the Chinese mortgage

market in the near term is very bright. With
the strong demand and plentiful supply,
there should be continued growth. The
domestic banks should be able to get a
strong hold of the market before the com-
petition truly opens up in 2006 as a result
of the WTO. The government’s incentive
to move away from costly loans to state
owned enterprises and toward profitable,
secure private mortgages will only in-
crease as the NPLs continue to mount.
The main drawbacks of China’s banking
industry, a lack of credit checking infra-
structure and no strong structure for fail-
ures, are obstacles that can be overcome.
Credit agencies are currently being
brought into the mainstream. The fact that
the most valued Chinese customers are
excellent credit risks and the loans are
secured makes the risk of default low.

 The long term growth in mortgages
is more difficult to predict. As the initial
boom slows and the market matures, the
issue of value will become more impor-
tant and will need to be addressed. The
number and size of new granted land
rights the government allows needs to be
consistent and perceived as fair. In addi-
tion, the process and cost of land right
renewals to be administered 30-70 years
from now will need to be clear.
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According to the World Bank, by the
year 2025, China and India together will
produce thirty-eight percent of the world’s
GNP. Twenty-five percent will come from
the tiger, China, and thirteen percent from
the elephant, India. It is predicted that in
this same year, the GNP of the United
States will be twenty-four percent, the
first time since 1881 that the U.S. will fall
from its leading position. (Wealth and De-
mocracy, Kevin Phillips, 2002.) Compa-
nies around the world, large and small,
are seeking to profit from the rising eco-
nomic potential of Asia.

Caution: courting the tiger is a for-
midable challenge for North American
businesses. And, the absence of appro-
priate cultural skills will result in negative
consequences and/or lost opportunities.

An important fact to remember is
that China is one of the oldest continuing
civilizations on the earth, dating back more
than 5000 years. The United States has
barely seen its 225th birthday. No wonder
the Chinese are extraordinarily patient,
while Westerners want everything done
yesterday. This explains the ability of the
Chinese to wait and “wear us down,”
while we lose patience and give in too
quickly. A good example of the Chinese
perception of patience comes from the
book, Chinese Ancient Fables, Foreign
Languages Press, Beijing, 1981:

A man was going to take up an
official post. A close friend came
to see him off. “One thing you
need to remember when you be-
come an official,” he said, “is that
you must always remain patient.”
The man replied that he would.
His friend then repeated his ad-
vice three times, and three times
the man nodded in assent. When
for the fourth time his friend re-
peated his counsel, the man be-
came angry and said, “Do you
take me for an idiot? Why do you

cision-making is top-down, which brings
notoriously long delays from bureaucratic
institutions. A person in a subordinate po-
sition will not speak for the group or take
initiative without following the proper pro-
tocol.

Tips: Prior to initial face-to face
meetings with the Chinese, obtain a list
of attendees and their ranks. Usually
their names will be listed in order of im-
portance, the most powerful person on
top. Any key information must be de-
livered first to the senior member of the
group. Provide the Chinese with an ad-
vance list of the names and rankings of
your team, also itemized by seniority.
An organization chart can be confusing
to the Chinese, especially if it shows dot-
ted-line relationships where authority is too
ambiguous. To cut through bureaucratic

Rising Tiger, Hidden Dangers
By Noel Ann Kreicker

President, IOR Global Services

repeat such a simple thing over
and over again?” His friend
sighed, “It is not easy to be pa-
tient, see! I have only said that a
few times, and here you are al-
ready impatient.”

Stories by Xue Tao

Core values embedded throughout
modern Chinese culture include: respect
for hierarchy; building relationships
through guanxi (connections, reciprocal
obligations); group-orientation; and mianzi
(face) and harmony. In contrast, North
Americans strive for equality, promote
individual accomplishments, focus on tasks
over relationships, and welcome direct com-
munication. How can we manage to suc-
ceed in our business deliberations with
China when we have such dramatically dif-
ferent world views? We can begin by tak-
ing a closer look at Chinese values and their
impact on behaviors.

Hierarchy: the basic struc-
ture of superior/subordinate rela-
tionships is derived from Confu-
cian principles
whereby the
younger son de-
ferred to the elder
son, the son to the
father, the wife to
the husband, and
the subject to the
Emperor. Hierarchy
continues to influ-
ence many aspects
of business prac-
tices today. Seating
arrangements in
meetings or ban-
quets require that
the most influential
people are seated
farthest from the
door, and the top
ranking dignitaries
face the door. De-
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excesses, which are prevalent in hierar-
chical cultures, utilize the practice of
guanxi.

Guanxi: the exchange of
influence and favors through

cultivated networks is the
lubricant of Chinese society.

From gaining access to certain
goods and services to resolving

bureaucratic aggravation, guanxi
relationships consist of a series
of ongoing and mutually benefi-
cial exchanges. These obligation
networks are common through-
out all levels of society in dealing

with tradesmen, work col-
leagues, local officials, family
members, schoolmates and

friends, and acquaintances from
other cultures.

Tips: North Americans will benefit
from seeking the advice of a Chinese cul-
tural informant before exchanging favors
to ensure a balanced level of reciprocity.
It can be difficult for Westerners to de-
termine how much or how little a certain
favor is worth. Responding with a very
expensive gift could put the Chinese re-
cipient in an uncomfortable situation if
they are unable to return an offering of
similar worth. In contrast, presenting
them with too little may be insulting. Al-
though Guanxi is not to be confused with
bribery, (as defined by specific company
or country codes of conduct,) proceed
cautiously when considering sizeable gifts.

Group-orientation: the collectivist
nature of the Chinese people places the
welfare of the group before that of the
individual. The group is responsible for
the well-being of its members and is ex-
pected to distribute the rewards fairly. In
return, people remain loyal to and derive
their position and status from the group.
Nowadays the increasing competition for
talent, along with greater opportunities to
work for Western businesses, has resulted
in “job-hopping,” a break from the col-
lectivist tradition of loyalty. Consequently,
Western businesses have had to develop

creative incentive programs to retain tal-
ent. In another move toward individual-
ism, the Chinese government recently in-
stituted an attractive venture capital fund
for entrepreneurs to promote the return
from abroad of their “best and brightest”
in order to help them take advantage of
the “Chinese gold rush,” Wall Street Jour-
nal, March 6, 2001, page 1.

These changing (and sometimes con-
tradictory) patterns of behavior are inevi-
table with modernization. Before proceed-
ing with new business initiatives in China,
it is ever more essential to take time to
learn about the Chinese people and to ac-
quire the necessary skills for decoding and
resolving different types of cultural chal-
lenges.

Tips: Traditional Western legal prac-
tices, such as copyright laws and patents,
are often construed with difficulty in China.
The collective mindset makes it problem-
atic for the Chinese to grasp certain for-
eign regulations and the reasoning behind
them. They believe that it is natural for
whatever is deemed good and useful to be
shared with the group. Also, as collectiv-
ists, the Chinese do not place a high value
on physical privacy or personal space.
However, emotional privacy is sacred to
the Chinese, and refraining from emotional
responses is a desirable achievement. They
find it easy to read emotions on North
Americans’ faces, which gives them an
advantage during negotiation sessions.

Mianzi, face and harmony: it stands
to reason that in collectivist cultures a high
value is placed on harmony. Therefore
saving face, and giving face are intuitive
to the Chinese, and losing face is to be
avoided at all costs. Recall the incident
two years ago when an American recon-
naissance plane was accidentally buzzed
by a Chinese fighter jet over international
waters off the coast of China. As a result
the Chinese pilot died, and the American
plane made an emergency landing on
Hainan Island. The failure of the U.S. to
admit its part in the accident created an
eleven-day impasse, with China refusing
to lose face on a global scale. Finally, a
carefully worded message was crafted by

U.S. Ambassador to China Joseph Prueher
to Chinese Foreign Minister Tang Jiaxuan,
which gave face to China and led to the
release of the U.S. crew:

Both President Bush and Secre-
tary of State Powell have ex-
pressed their sincere regret over
your missing pilot and aircraft.
Please convey to the Chinese
people and to the family of pilot
Wang Wei that we are very sorry
for their loss. Although the full
picture of what transpired is still
unclear, according to our infor-
mation, our severely crippled air-
craft made an emergency land-
ing after following international
emergency procedures. We are
very sorry the entering of China’s
airspace and the landing did not
have verbal clearance, but very
pleased the crew landed safely.
We appreciate China’s efforts to
see to the well-being of our crew.
Online NewsHour Report, 4/11/01.
Tips: North Americans prefer “tell-

ing it like it is” and are unaccustomed to
reading cues from indirect cultures where
face and harmony are the first order of
business. For example, when a Chinese
response is: “basically, no problem,” there
actually could be a very big problem. Or,
signing the contract after months of ne-
gotiations might not conclude the deal. The
Chinese could insist on initiating further
negotiations. Westerners may construe
these behaviors as dishonest, evasive or
contradictory, when in fact they are cus-
tomary ways of maintaining harmony and
face. It is best to avoid situations where
the Chinese are forced to respond to an
“either/or” scenario, or are pressured to
make a quick decision.

The Chinese tiger is eager to expand
its economic strength and has made great
strides over the past decade by increas-
ing the opportunities for foreign business
investment. China also recognizes and
respects the influence of Western busi-
ness traditions. Nevertheless, the wisest

Continued on the next page.
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course of action for North Americans is
to learn as much as possible about the Chi-
nese, their unique cultural traditions and
business practices, before investing in
China. Ultimately, it is hoped that each
country will benefit from the other’s
strengths, as illustrated by the following
excerpt from Chinese Ancient Fables:

A certain country was invaded by
its enemy. When a lame man
there told a blind man of this, the
blind man carried the lame one
on his back and they escaped to-
gether. They did this by making
use of each other’s strong point.

Huai Nan Zi
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For twelve years, since the early days
of the recovery from the communist
nightmare, Poland had some substantial
catching up to do in order to adapt its
laws to the contemporary world and, es-
pecially, to the requirements of the Euro-
pean Union. Poland will almost certainly
join the European Union in May 2004 sub-
ject to favorable results of a nationwide
referendum, which is very likely.

Following the many legal system re-
forms, such as in commercial law, and
newly created legislation, such as the se-
curities law, the last untouched major area
in Polish reformation was the bankruptcy
and reorganization law. The old bank-
ruptcy law from 1934 was designed for
small merchants, where bankruptcy was
the ultimate demise of a business and of-
ten of the business owner, through sui-
cide. There were two acts adopted in
1934; the actual bankruptcy law and a
separate act for insolvency arrangement
proceedings.

The small cosmetic changes to the
1934 laws adopted in 1997 did not im-
prove its quality. If anything, these amend-
ments made the law worse from the
creditor’s point of view. So, it was up to
the Polish judges and practitioners to con-
duct badly needed reorganizations and liq-
uidations under the cumbersome law of
1934 in order to meet the challenges of
the sophisticated business market that
Poland had been developing since 1991.

Finally, in 2002, the Polish govern-
ment gave a sudden strong push to the
effort to adopt a new bankruptcy law and
the draft, written by Professor Feliks
Zedler from Poznan, became a new law
almost overnight. The legislation was
adopted by the parliament in March, 2003,
signed by the President of the Republic
and will come to force on October 1, 2003
(“New Law”).

The newly adopted legislation replaces
the two old acts and regulates bankrupt-
cies that may commence either as a pure
bankruptcy or a Chapter 11-type reorga-
nization and could end up in a liquidation
or insolvency arrangement (uklad). The
New Law also contains very contempo-
rary provisions of international bankruptcy
law dealing with the recognition of for-
eign-appointed bankruptcy trustees, for-
eign bankruptcy proceedings, and foreign
bankruptcy judgments.

The International Aspects of the New
Law

The New Law introduces compre-
hensive regulations with respect to
cross-border bankruptcy based on the
1997 UNCITRAL Model Code. These
cross-border bankruptcy provisions
provide for recognition of foreign bank-

ruptcy proceedings, which extend the
consequences of a bankruptcy into the
territory of Poland.

The New Law provisions of cross-
border bankruptcy do not apply if an in-
ternational agreement entered by Poland
provides otherwise.1 In practice, there-
fore, after Poland joins the European
Union, the provisions of the New Law
will no longer govern bankruptcy pro-
ceedings conducted in European Union
member states. Instead, they will be con-
ducted on the basis of the European
Union Council Regulation of May 29,
2000 2 (the “EU Regulation”). The two
regimes, i.e., the New Law and the EU
Regulation, are quite similar in many as-
pects. In both cases, the recognition of
foreign bankruptcy proceedings results
in the extension of the consequences of
a bankruptcy into the territory of the rec-
ognizing state.

Since the European Union cross-bor-
der bankruptcies are governed by the EU

Regulations, the provisions of the New
Law will not apply to the EU countries
from May 2004. They will apply, how-
ever, to bankruptcy and reorganization
proceedings conducted in the U.S.A. and
other non-European countries. Pursuant
to the New Law, foreign creditors are
given certain rights, usually vested in do-
mestic creditors, as long as they appoint
a guardian ad litem for delivery of ser-
vice in Poland3.

Unlike in the EU regulations, the New
Law recognition of foreign bankruptcy
proceedings and judgments is not auto-
matic. It takes special proceedings con-
cerning such recognition – depending
upon whether the foreign bankruptcy pro-
ceedings are primary or secondary. Un-
der the New Law, primary foreign bank-

Poland’s New Bankruptcy Law: Cross-border and Reorganization Aspects
By Roman Rewald, Partner

Weil, Gotshal & Manges, L.L.P.

Continued on the next page.
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ruptcy proceedings are defined as those
conducted in the state in which the main
center of the bankrupt’s business activity
is located4, while secondary foreign bank-
ruptcy proceedings are conducted merely
in a state where the debtor conducts some
business activities.5

The choice of the bankruptcy court
jurisdiction is determined by law, and can-
not be modified by a contract between
the parties.6 If a debtor has its main cen-
ter of business activities located in Po-
land, Polish courts will have exclusive ju-
risdiction over its bankruptcy. Further-
more, the appointment of a foreign ad-
ministrator by a foreign court for taking
up actions in Poland shall not exclude the
national jurisdiction of Polish courts over
the assets located in Poland.

Enforceability of foreign bankruptcy
proceedings is carried out after a Polish
court so determines. Foreign bankruptcy
proceedings will be recognized if:

(i)  a case is not within the sole juris-
diction of Polish courts; and,

(ii) recognition is not in contraven-
tion of the basic principles of
legal order in the Republic of
Poland.

The procedure to recognize foreign
bankruptcy proceedings is instituted by a
motion of a foreign administrator submit-
ted to a Polish bankruptcy court with the
participation of the bankrupt and the for-
eign administrator. As of the date of sub-
mitting a petition to recognize foreign
bankruptcy proceedings, at the request of
the foreign administrator, the court may:

(i) issue a decision on imposing se-
curity on the assets of the bank-
rupt and,

(ii) secure evidence necessary to vin-
dicate claims against the debtor,
unless the security would ham-
per the management of the
debtor’s assets in the primary for-
eign bankruptcy proceedings.

The Polish court decision on the rec-
ognition of foreign bankruptcy proceed-
ings obligates the bankrupt’s creditors to

report their claims. The recognition of
foreign bankruptcy proceedings means
also recognition of all decisions issued in
the course of foreign proceedings con-
cerning the appointment, or change of the
foreign administrator, as well as all other
decisions concerning these foreign bank-
ruptcy proceedings. The decision to rec-
ognize may be changed or revoked at any
time on a motion of any person concerned
or ex officio in the cases where it is dis-
covered later that there had been no
grounds for recognizing such proceedings
or such grounds ceased to exist.

After the court recognizes the foreign
bankruptcy proceedings, the foreign ad-
ministrator draws up an inventory and
assessment encompassing the bankrupt’s
assets located in Poland to be included in
the bankruptcy estate. The foreign admin-
istrator must submit the assets inventory
together with an appraisal to the Polish
court within four months of the enforce-
able decision recognizing the proceedings.
A public announcement will be made re-
garding the prepared inventory and ap-
praisal. Any motions for exclusion of listed
assets must be made within one month
from the date of the announcement7

Subsequently, the foreign administra-
tor will submit to the court recognizing
the foreign proceedings, a plan of the liq-
uidation of assets located in Poland and
general information on the envisaged
method of satisfying creditors, including
those who have their place of residence
or seat in Poland. On this basis, the court
issues to the foreign administrator its per-
mission to liquidate the bankrupt’s assets
located within the territory of Poland.

Even though the foreign bankruptcy
proceedings are recognized by the Pol-
ish court, the effects of the declaration
of bankruptcy with regard to the
bankrupt’s assets located in Poland will
be governed by and evaluated in accor-
dance with Polish law.

The New Law contains the general
principle that the recognition of foreign
bankruptcy proceedings may not be an
obstacle to the commencement of bank-
ruptcy proceedings by Polish courts.8 If

the primary foreign bankruptcy proceed-
ings have been recognized, however, the
later instigated independent Polish bank-
ruptcy proceeding may only concern as-
sets located in Poland. So, the court ap-
pointed bankruptcy trustee or administra-
tor in Polish secondary bankruptcy pro-
ceedings will take over the management
of the bankrupt’s assets located in Poland
from the foreign administrator and will
participate in court or administrative cases
conducted by the foreign administrator.

 If secondary foreign bankruptcy pro-
ceedings have been recognized, bank-
ruptcy proceedings in Poland may take
place under the general principles of the
New Law.

The secondary bankruptcy proceed-
ings may be instigated upon a motion of a
creditor with its place of residence or seat
in Poland or also ex officio by the court
when they are required to protect the in-
terests of certain creditors that Polish law
provides with special protection. This in-
cludes creditors whose claims arise from
employment relationships and illness, in-
capacity for work, invalidity or death, as
well as child support and alimony.

The New Law provides for obliga-
tory direct communication and coopera-
tion between the Polish bankruptcy court
and the foreign court and foreign ad-
ministrator.9 With the cooperation of the
foreign court and foreign administrator,
the court may take up actions that en-
sure the efficient conduct of bankruptcy
proceedings, and, in particular, convey
and seek information:

(i) concerning the bankrupt’s assets
and the place of its location, as
well as information concerning
court and administrative cases
concerning the bankrupt;

(ii) on the manner of securing and
liquidating the bankrupt’s assets;
and,

(iii) on satisfying individual creditors.
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Restructuring (reorganization)
under the New Law

Another novel feature of the
New Law, that was largely ig-
nored under the 1934 bankruptcy
and arrangement law, is the prob-
lem of pre-insolvency reorgani-
zation or restructuring. The ab-
sence of this important instrument
of business management had far-
reaching effects on the cash flow
of many companies in Poland
cascading into massive occurrences of
late bill payments. Rare attempts at vol-
untary debt reorganization of the largest
debtors were less than successful when
in situations of multiple creditors it was
difficult to have all agree on stay of fore-
closures and, if achieved, even more dif-
ficult to maintain the stay. So, without the
court or intervention by law staying the
collection of debts for the time necessary
to develop a reorganization plan, the Pol-
ish debtor usually had to withhold pay-
ments on their obligations in order to
meet the criteria for instituting either
bankruptcy or arrangement proceed-
ings. The New Law presents Polish
entrepreneurs with new instruments,
allowing them to avail themselves of the
protection of bankruptcy law against
premature foreclosures as soon as they
realize that there is a need for debt re-
structuring and long before they stop
paying their bills and become insolvent.

The provisions of the New Law, with
respect to restructuring proceedings, are
largely based on Chapter 11 of the US
Bankruptcy Code. The business (either
individual or company that is registered
in the National Court Register) who, after
evaluation of its condition, reasonably
concludes that it obviously faces insol-
vency despite the fulfillment of its obliga-
tions, may file a reorganization statement
with the bankruptcy court. The filing must
be accompanied by a current list of as-
sets, current financial statement and list
of creditors and a rehabilitation plan with
the relevant attachments. A statement on
the restructuring proceedings is published
in a legal public notice journal and the date

of this publication is regarded as the date
of the commencement of the restructur-
ing proceedings.10

There is limited judicial control over
the instigation of the reorganization pro-
ceedings. The New Law provides that for
the duration of the proceedings, the court
appoints a court supervisor with whom
the debtor must enter into a separate agree-
ment and pay his/her remuneration. The
supervisor may control all activities of the
debtor and particularly must oversee pro-
tection of the debtor’s assets against loss
as well as report to the court regularly.
Within 14 days of the commencement, the
court also has the ability to halt a reorga-
nization perpetrating fraud or other abuses
of the system by an order stopping and
prohibiting the proceeding.11

The commencement of restructuring
proceedings creates an automatic stay on
foreclosures, protecting the debtor and
providing all participants an opportunity
to prepare for a possible arrangement –
settlement. In particular the stay includes
the following:

(i) the repayment of the debtor’s ob-
ligations is suspended, with the
exception of contributions for old
age, disability and sickness in-
surance;

(ii) the accrual of interest in
debtor’s debts is stayed;

(iii) set-off is allowed only as gov-
erned by the Bankruptcy law12 ;
and

(iv) no foreclosures or attachments
may be instituted against the

entrepreneur, and proceedings
already instituted are stayed by
law.
The creditors are also pro-

tected after the commencement of
reorganization as the New Law
prohibits any sale or encumbrance
of assets of the debtor during the
restructuring proceedings.13 The
court may also impose security on
some or all such assets.

A rehabilitation plan should en-
sure restoration for the entrepreneur of
the capacity to compete in the market.
The manner of rehabilitating the enter-
prise should define the restructuring of
obligations, assets and employment in
the enterprise that may be included in
arrangements in the course of the bank-
ruptcy proceedings.

 The restructuring of obligations shall
take place through an arrangement con-
cluded at the meeting of creditors called
and chaired by the court supervisor in
accordance with the New Law arrange-
ment proceedings. Voting on an arrange-
ment settlement may take place in groups
of creditors. An arrangement will be ac-
cepted when it is supported by the major-
ity of creditors authorized to attend the
meeting of creditors, with a total of two
thirds of the aggregate amount of indebt-
edness necessary to approve the arrange-
ment. The non-acceptance of an arrange-
ment does not rule out the option to re-
convene the meeting of creditors, at
which time new proposals for the restruc-
turing of obligations and other alterations
in the rehabilitation plan are admitted. Fi-
nally, the court must approve the arrange-
ment upon a hearing.

If the arrangement settlement is not
achieved by creditors, the proceedings
are either terminated or the court or-
ders bankruptcy liquidation proceed-
ings. If the termination of proceedings
resulted from a fraud by the debtor or
other violation of law, the debtor must
pay double interest to all creditors for

Continued on the next page.

“The provisions of the New
Law, with respect to

restructuring proceedings, are
largely based on Chapter 11

of the US Bankruptcy Code.”
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the period of the proceedings.
The reorganization proceedings can-

not last longer than four months. In the
case of small- or medium-sized entre-
preneurs, they must be terminated if the
arrangement settlement is not achieved
within three months from the date of
instigation of proceedings.

The introduction of Chapter 11-type
of reorganization is a significant step to-
ward normalization of economic relations
in Poland while the adoption of modern
regulations of cross-border bankruptcies
will ease Poland’s re-entry to the club of
economically developed jurisdictions. Ba-
sically the New Law is the last of the major
reforms that were dictated by accession
to the European Union. Although the New
Law will be criticized and may be cor-
rected on many occasions in the future, it
constitutes one of the boldest revamping
of a single branch of law in the short but
rich history of bringing Poland from hi-
bernation under communism to the real
world of market economy and democracy.
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Endnotes
1  Art. 378:  1. The provisions of this part shall

not apply where an international agreement
to which the Republic of Poland is a party or
the law of an international organization of
which the Republic of Poland is a member
stipulates otherwise.

2 (No. 1346/2000)

3 Art. 380

4 Primary foreign insolvency proceedings – this
shall mean the proceedings (…)  if they are
conducted in the state where the main center
of the debtor’s business activity is located; it
shall be presumed that the main center of the
debtor’s business activity is located in the place
of his seat or residence  Art. 379 (2)

5 Secondary foreign insolvency proceedings –
this shall mean the proceedings (…) if these
are not the principal proceedings and are con-
ducted in the state of the place of the debtor’s
business activity, Art 379 (3)

6 Art. 383:  In bankruptcy cases the provisions
concerning agreements for jurisdiction shall
not apply.

7 Art. 401

8  Art. 405

9  Art. 416

10 Art. 494

11 Art. 494:  An entrepreneur threatened with
insolvency may submit in court a statement
on institution of restructuring proceedings
containing the particulars specified in art. 22
para. 1 subpara. 1-3 and para. 2 and a state-
ment that none of the events referred to in
art. 492 para. 3 has occurred.
2. Together with the statement on institution
of restructuring proceedings, the entrepreneur
shall submit a rehabilitation plan, the docu-
ments specified in art, 23 para. 1 and a state-
ment with a signature certified by a notary, on
the truthfulness of the particulars and the
statement included in the statement on insti-
tution of restructuring proceedings and the
attached documents.
3. Within 14 days from the date of submis-
sion of the statement referred to in para. 1,
the court may prohibit the institution of re-
structuring proceedings if such statement was
submitted in breach of the provisions of para.
1 or 2, or if the particulars included in such

statement or the attached documents are not
true.  A complaint may be lodged against the
court’s decision.

12 In article 98 setoff is regulated as follows:
1. When proceedings are continued pending
annulment or completion or amendment of a
decision on declaration of bankruptcy with
the option of concluding an arrangement, the
set-off of mutual liabilities between the bank-
rupt and the creditor shall not be admissible if
the creditor:

1/has become a debtor of the bankrupt af-
ter declaration of bankruptcy;
2/being a debtor of the bankrupt, after dec-
laration of bankruptcy has become his credi-
tor through the acquisition of a liability
through transfer or endorsement of a debt
occurred before declaration of bankruptcy.

2. The set-off of mutual liabilities shall be
admissible, however, if a liability has been ac-
quired as a result of payment for a debt for
which the buyer was liable personally or with
certain proprietary objects and if the liability
of the buyer for the debt occurred before the
day of presenting the petition for declaration
of bankruptcy.
3. A creditor who wishes to apply set-off shall
submit a statement on this not later than when
the liability is reported.

13 Art. 501
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The purpose of this event was to give
students an opportunity to learn more

about career possibilities in the multi-fac-
eted field of international law. Thanks to
our distinguished guest speakers, the
panel presentation was informative, en-
gaging and a tremendous success.

Sandra McRae
International Law Society

Wayne State University Law School

“Issues and Opportunities in
International Law”

Report on Speaker Panel Presentation
By Sedef Melisa Canligil

Wayne State University Law School

On Wednesday January 29th the In-
ternational Law Society at Wayne State
University Law School presented a
speaker panel where five of Michigan’s
top international lawyers spoke about their
personal experiences in their area of spe-
cialization within international law. The
guest speakers were Mr. Bruce Birgbauer
of Miller, Canfield, Paddock and Stone,
P.L.C., Ms. Clara DeMatteis Mager of
Butzel Long, P.C., Ms. Jan Rewers
McMillan of the Law Offices of Jan
Rewers McMillan, Mr. Randolph M.
Wright of Berry Moorman, P.C., and Mr.
Alexander Rabinovich of Rader, Fishman
& Grauer, P.L.L.C. A summary of their
presentations follows.

Mr. Bruce Birgbauer is a principal
based in Detroit; his specialization is busi-
ness law. He spoke about doing business
internationally, first telling the audience
about General Motors’ expansion into
China and how the automotive industry

in general is steadily expanding into
Canada and Mexico as well. When one
engages in business in foreign countries,
he warned that it involves both personal
and economic risks such as the chance
of losing protection of intellectual prop-
erty rights when dealing with Asian com-
panies. Lack of information with regard
to the ownership of the foreign company
is also a problem in conducting foreign
business – whether it is owned privately
or by the government.

Another major issue is bribery. In
some countries, one has to bribe in order
to get anything done. In the United States,
we have the Foreign Corrupt Practices
Act that sets guidelines for bribery and
other corrupt practices. However, other
countries doing business internationally,
such as Germany, do not have these re-
strictions that may lead to legal conflicts.

As we all know, cultural differences
have always been an issue when dealing
with foreign entities. In Mr. Birgbauer’s
experience, he has dealt with many of
these differences. As an example from per-
sonal interactions, he has concluded that
a German is closer to an American than a
French person is. He advised that many
businesses fail or under-perform due to

miscommunications and non-com-
munications resulting from cultural
differences. This is the primary rea-
son why there are corporations that
help train companies how to conduct
business cross-culturally.

In his summation, Mr. Birgbauer
expressed his opinion that opportuni-
ties in international law are great and
becoming greater. Despite personal
and economic risks and difficulties
involved, the wave of the future is

still globalization.

Ms. Clara DeMatteis Mager is a
shareholder based in Butzel Long’s De-
troit office and Practice Manager of the
firm’s Immigration Group. She has been
working at Butzel Long for 16 years, and
started out by telling the group that she
went into law thinking she would do real
estate and condemnation. When she
started at Butzel, the IRCA was passed,
and the burden shifted to the employer to
verify employment eligibility of workers.
Since Butzel represents many employers,
they were looking to develop the prac-
tice, and Ms. DeMatteis decided to pur-
sue immigration work believing it was an
excellent chance to distinguish herself.
The immigration group at Butzel prima-
rily works on business immigration and
is challenged in many different areas.

Immigration has been in the forefront
long before the September 11 th terrorist at-
tacks. In practice, Ms. DeMatteis deals with
several government agencies, now under
Homeland Securities. Specifically, her group
deals with The Department of State, which
controls all consulates around the world,

WSU International Law Society Hosts Speaker Panel

Continued on the next page.

“The business of the law is
to make sense

of the confusion of what
we call human life . . .

to reduce it to order, but at
the same time

to give it possibility, scope,
dignity.”

- Archibald McLeish,
an American Poet
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and The Department of Labor, which con-
trols labor certification.

Immigration is 90% of what Ms.
DeMatteis’ group does, in both inbound and
outbound immigration representation for
corporations. For instance, they obtain
paperwork for people to work and live in
the United States, deal with foreign nation-
als from all over the globe, represent com-
panies, and deal with human resource pro-
fessionals and with individuals. They also
get involved in some family issues such as
marriage between U.S. citizens and for-
eign nationals. In addition to corporate and
family work, Ms. DeMatteis’ group is in-
volved in pro bono cases dealing with asy-
lum and deportation as well as Department
of Labor audits.

Mr. Alexander Rabinovich works at
the Bloomfield Hills office of Rader,
Fishman & Grauer, P.L.L.C., practicing
in the field of patent law and specializing
in complex electrical and mechanical de-
vices. He was a patent professional in
Russia first, mainly in the area of telecom-
munications. He came to the United States
twelve years ago, passed the patent exam,
and began working for patent firms in the
Detroit area.

In Mr. Rabinovich’s opinion, intellec-
tual property and patent laws are the most
interesting areas of the law because they
constitute the backbone of any developed
country. He believes that no technologi-
cal process is possible without laws that
protect intellectual property. For instance,
if someone were to take unprotected in-
tellectual property and begin producing it,
they would not have had to go through all
of the research and development to get
there, thereby skipping many costs and
producing the product cheaply. A patent
avoids this problem by prohibiting others
from utilizing that intellectual property for
a specified period of time. People can use
it only by paying a fee and licensing it.

However, in turning to the interna-
tional stage, Mr. Rabinovich warned that
patents and trademarks are only valid
within the country in which they are is-
sued. For instance, if one were to develop

and patent something in the United States,
an individual in Russia would be free to
use it since the patent issued in the United
States only protects rights in the United
States. Similarly, if a Russian developed a
medical process, somebody in the United
States can use it here. Therefore, one must
patent their invention and register their
trademark wherever they want to use it.

As Mr. Rabinovich went on to dis-
cuss, there are some international treaties
that help to resolve this dilemma such as
the Patent Cooperation Treaty. However,
expense is another major issue: patenting
in the United States alone is expensive;
international patents are even more expen-
sive. Nevertheless, treaties make the pro-
cedures easier.

 Mr. Rabinovich advised that being a
patent practitioner requires knowledge of
the law and widens one’s horizons since
this area is always changing and requires
that one be kept abreast of the latest laws.
It has been forty years since he first be-
came involved in intellectual property is-
sues, and he has found this career spe-
cialization to be very rewarding.

Ms. Jan Rewers McMillan works
at the Law Offices of Jan Rewers
McMillan, specializing in international fam-
ily law. She has been licensed to practice
law in Michigan for fifteen years and is in
a very unique position since she is one of
very few specialists in the area. In all, there
are only six to seven attorneys through-
out the United States who specialize in
international family law. When she began
practicing law, Ms. McMillan stated that
it was necessary to have a specialty in
order to become a partner in her first firm.
Although she ended up moving and left
the firm, she developed a specialization
that she considers to be a blessing. Ms.
McMillan is recognized throughout the
country and world as being an interna-
tional family law expert in the United
States.

The most publicized aspect of inter-
national family law is international paren-
tal child abductions. These cases fall un-
der The Hague Convention on The Civil

Aspects of International Child Abduction
that comes under federal law. The United
States is a party to the Convention, along
with over 50 other countries at the present
time. Within the United States, the treaty
later came into law in the International
Child Abduction Remedies Act.

Ms. McMillan works with incoming
and outgoing child abduction cases. In-
coming cases under The Hague Conven-
tion involve child abduction from another
place into Michigan; outgoing cases in-
volve children taken from Michigan into
another country. Incoming cases deal with
legal actions brought under the ICARA in
state or federal courts, both of which have
concurrent original jurisdiction. Ms.
McMillan chooses to practice in federal
court. Outgoing cases must be brought
in the other country where the child was
taken. As the case is going on in the other
country, Ms. McMillan often works with
local counsel and the State Department.
If the order is enforced, the child is re-
turned in order to keep status quo as it
existed before the child was abducted. Ms.
McMillan also works with prevention
cases where she gets involved as co-
counsel or as an expert to advise the court
as to the possibility of abduction to a dan-
gerous country. She advises that it is of-
ten necessary to get as many safeguards
as possible to prevent the child from be-
ing taken unlawfully since even if one can
get an order for custody or access, those
orders are often unenforceable, or they
are complied with on a limited basis.

Ms. McMillan sees international fam-
ily law as a fast-growing area of practice
since every case is working to clarify and
expand the new statute that created the
remedy.

Mr. Randolph M. Wright works for
Berry Moorman, P.C., where he acts as
general counsel to numerous corporations
both in the United States and abroad. After
graduating from Wayne State University
Law School, he started his career in busi-
ness and securities litigation. He entered the
field of international law through the side
door, acting as general counsel with many
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small companies. During one of the reces-
sions, he decided to do multi-state litiga-
tion and later worked with Search for Com-
mon Ground, a non-governmental organi-
zation. His involvement with that organi-
zation included foreign policy work and
ethnic dispute resolution. He incorporated
those practices into business dispute reso-
lution using Common Ground methodol-
ogy. Mr. Wright states that dispute resolu-
tion is an expanding area worldwide.

Mr. Wright’s primary experience
came out of emerging markets through
Search for Common Ground in the former
Soviet Union. When Perestroika took place,
there was a business opportunity, and he
found himself with the largest clients in his
Birmingham firm being Russian companies.
In working with Russian firms, Mr. Wright
learned that issues that arose in business
transactions in the United States would also
arise at an international level.

The best alternative dispute resolution
means for dealing with foreign companies
in Mr. Wright’s opinion is to deal with all

issues in the contract up front and leave
nothing open to confusion that may result
from cultural and language differences. One
should declare the procedure, jurisdiction
and law that will be applied to the con-
tract. Also, alternative dispute resolution
provisions should be included, and the pre-
ferred method for business and commer-
cial dispute resolution is arbitration. Mr.
Wright advised that the best action is to
incorporate an alterative dispute resolution
system: mediation deferring to arbitration.
Today, since most countries are signato-
ries to United Nations Conventions, it is
often possible to defer to those laws.

Mr. Wright advises that there is
definite growth in all sectors of international
law. On a global basis, dispute resolution is
an area that will continue to expand.

Conclusion
Although each of the panelists had ca-

reers in different specializations of interna-
tional law, there was one consistent theme
throughout the presentation: opportunities

in international law are expanding rapidly.
The field in general and the various special-
izations will continue to burgeon as more
businesses globalize and transnational issues
become more prominent.

In closing, the group offered some
advice for law students considering a ca-
reer in international law: a student intern-
ship is a good investment of time, spe-
cifically an internship that awards credit.
If you can work in a company that is multi-
national, it is rewarding just to be in the
environment to get a sense of what it’s
like. Keep in mind that the work is not the
usual “nine-to-five” as one must be avail-
able when the foreign contact is available.
Also, any foreign experience and travel is
very useful to a law firm. Furthermore,
summer jobs and internships that involve
foreign language, locations or expertise
are most valuable. The final message was:
“Keep your options open.”
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Since our last report from West
Michigan, a series of statesmen, journal-
ists and political pundits have visited West
Michigan to speak on various international
topics. The emphasis of a majority of the
speakers centered on topics related to ter-
rorism and the Middle East.

In August, the former Costa Rican
President, Oscar Arias, addressed a fac-
ulty group at Grand Valley State Univer-
sity. The former Nobel Prize winner
(1987) shared his views on terrorism and
globalization during a speech at the
University’s 2002 Fall Teaching Confer-
ence. President Arias felt that the events
of September 11 argued strongly for a
more multi-lateral approach to combating
the threat of terrorism. However, he was
quite concerned about the proliferation
of arms going to the Middle East, espe-
cially to the neighbors of Iraq. “Send-
ing arms and military advisors to counter
terrorism is a very dangerous thing,”
Arias said. He expressed concern that
the present U.S. Administration was not
employing a long-term vision in mat-
ters of security and world peace.
     In September as part of the “Open
World,” an exchange program sponsored
by the Library of Congress, a group of
five high level Russian judges visited West
Michigan. The group was provided with
a variety of cultural and social events as
well as meetings with local members of
the Bar and Judiciary. U.S. District Judge
Gordon Quist served as one of the hosts
and welcomed the judges upon their ar-
rival. They were able to observe various
judicial proceedings including a hearing
and sentencing before Judge Quist, the
swearing in of James Dougan as the new
U.S. Marshall, and obtaining tours of the
Federal Courthouse for the Western Dis-
trict of Michigan and the new Kent County
Courthouse in Grand Rapids.

Grand Rapids business leaders were
addressed by NBC Special Foreign Cor-
respondent, Dr. Bob Arnot. Dr. Arnot, a
one-time U.S. Olympic Team doctor with
an undergraduate degree in Islamic stud-
ies, shared his views on terrorism and
anti-Americanism during a speech to
members of the Economic Club of
Grand Rapids. In a somber warning, Dr.
Arnot opined that American intelligence
overseas is so loose and al-Qaida escapees
so numerous that the next wave of ter-
rorism is impossible to predict.
Grand Rapids also was visited by the high
profile political pundit and media figure, Col.
Oliver North. Col. North was in Grand
Rapids as the featured speaker at the
Grand Rapids Right to Life Banquet in
September. North was at the center of the
Iran Contra scandal in which the Reagan
Administration defied a Congressional ban
against aid to Contras who were attempt-
ing a coup against the leftist government
in Nicaragua. In his informal remarks, Col.
North was vocal in his support for the
Administration’s plans to attack Iraq.
“President Bush has called it a war of good
versus evil, and he is right,” according to
Col. North.

Another political figure, Henry
Cisneros, former Secretary of the U.S.
Department of Housing and Urban Devel-
opment, was present for the Grand Rap-
ids Community College’s Diversity Lec-
ture Series. In somewhat of a surprise,
Secretary Cisneros spoke on the topic of
“globalization” which he stated will one
day make all wars too costly to fight. He
cautioned that the international spread of
western values “disrupts the natural or-
der of foreign countries.” He feels that
the spread of U.S. dominated religion and
cultural perspectives breed resentment and
results in acts of terrorism such as we
experienced on September 11. He posed
a haunting question for his audience when

he asked: “In a situation like Iraq, are we
behaving like the Romans?” “Or are we
just doing what any country would do if
3,000 of its people die on one day?”
 This fall also provided an opportunity for
a teach-in at Aquinas College entitled “
What You Haven’t Heard About Palestine,
Israel, Iraq, U.S. Foreign Policy.” The
event provided an opportunity for inter-
ested parties to hear from experts on the
Arab-Israeli conflict including Ali
Abunimah, the co-founder of “Electronic
Intifada” an Internet site providing alter-
native news sources on the
Arab\American conflict. The discussion
sessions were sponsored by the Aquinas
College Social Justice Committee, a stu-
dent group dedicated to raising awareness
of social justice issues.

In October, Pulitzer Prize-winning
journalist and political analyst Bob Wood-
ward spoke to an audience in Grand Rap-
ids under the sponsorship of Fifth-Third
Bank. Woodward, who in 1973 along with
his Washington Post colleague Carl
Bernstein unmasked the Watergate inci-
dent, chose the topic of terrorist attacks
for his address. In Woodward’s opinion,
the dangers of a “premature” war on Iraq
must be weighed against Saddam Hussein
making biological and nuclear weapons
available to uncontrolled third parties for
use in attacking the United States. He noted
that the current Bush Administration was
immersed in national security concerns but
felt this emphasis was proper given the
current worldwide unrest and potential for
terrorist activity. His remarks were gen-
erally supportive of the current
Administration’s conduct with regards to
its war against terrorism. After stating,
“War is the great discipliner,” Woodward
indicated that the actions taken by the Bush
Administration post-September 11 have
been defining the leadership of this Ad-
ministration.

Michigan International Lawyer Report from West Michigan
By William H. Heritage, Jr.

Wheeler Upham, P.C.
Grand Rapids, Michigan
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 The Detroit based law firm of Butzel
Long was the sponsor of an October semi-
nar on doing business in Asia, which was
presented by Grand Valley State
University’s VanAndel Global Trade Cen-
ter. C. Peter Theut, chair of the Butzel
Long Global Trade Practice Group, led
the discussion revolving around the gen-
eral topic of doing business in China. Theut
believes that the present is a good time to
be entering the China market particularly
in light of the Chinese admission to the
WTO and the changes that its member-
ship will have on China’s infrastructure.
However, the new investors must ascer-
tain that basic business conditions for in-
vestment in the Chinese market are right
and potential business venturers should
“go cautiously.”

 West Michigan also hosted Mary
Robinson, a former President of the Re-
public of Ireland and an outspoken hu-
man rights advocate, at the anniversary
dinner of the World Affairs Council of
Western Michigan. President Robinson
also served as United Nations High Com-
missioner for Human Rights and was vo-
cal in her opposition to NATO’s bombing
of Yugoslavia. In her address to her Grand
Rapids audience, President Robinson

urged the world’s governments to fight
racial discrimination on a universal basis
and to put a higher emphasis on the value
of human rights.

 The West Michigan World Trade
Association November meeting provided
the forum for Yvonne Herkemij, Director
of The Netherlands Foreign Investment
Agency, to address her audience on the
potential for Dutch business. Currently
about fifty Michigan companies do busi-
ness in The Netherlands. Included in this
group are notable West Michigan firms
such as Alticor, Inc., X-Rite, Whirlpool,
and Steelcase. The Netherlands is a popular
place for European business establish-
ments because of its central location for
purposes of logistic delivery to other por-
tions of the European market. She noted
with pride that the Economist Intelligence
Unit has ranked The Netherlands as the
number one place to do business within
the European community for the last sev-
eral years.

 Finally, law professor David Harris
of the University of Toledo Law School
provided a keynote address at a town
meeting on racial profiling in the wake of
last year’s terrorist attacks. Professor
Harris asserts that U.S. law enforcement

is preoccupied with individuals who
match the profile of the September 11 hi-
jackers. He cautioned the audience that
potential terrorists come in a variety of
ethnic backgrounds and nationalities. He
is concerned that the threat of terrorism
has spawned a climate of fear, making
many Americans willing to surrender their
civil rights in exchange for safety. He con-
cedes that it was and continues to be nec-
essary for law enforcement to enhance
its level of activity and security precau-
tions, but notes that it should not be done
at the expense of American’s basic civil
rights.

 With the completion of an active and
informative fall season of speakers in West
Michigan, practitioners and others inter-
ested in international topics can look for-
ward in the months ahead to continued
enrichment of their knowledge and aware-
ness relative to critically important inter-
national topics. The spring of 2003 is
scheduled to provide a visit from South
African Bishop Desmond Tutu as part of
the World Affairs Council programming.

Thursday
Golden Anniversary Reception

Board of Commissioners Meeting
Section Meetings

Friday
Representative Assembly Meeting

Section Meetings

Saturday
Race for Justice, Potter Park Zoo

(Saturday, September 13, 2003)

S t a t e  B a r  o f  M i c h i g a n

Annual Business Meeting
September 11-12, 2003
Lansing Center, Lansing
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Dates & Locations of Council Meetings

Calendar of Meetings

Spring issue Articles due April 1
Fall issue Articles due August 1

Winter Issue Articles due December 1

Publication Deadline Dates
Michigan International Lawyer

If you know of any upcoming event, please let us know.
Contact: Professor John E. Mogk, Editor

Michigan International Lawyer
Wayne State University Law School

471 W. Palmer
Detroit, MI 48202
(313) 577-3955

j.mogk@yahoo.com

April 29 U of M  School of Social Work Building
in the International Institute at 4:00 pm -
Ann Arbor
Guest speaker:  Ken Kollman, Director,
European Union Center, and Professor of
Political Science.

May 14 World Trade Week: International Section
Panel Presentation “International Com-
mercial Dispute Resolution - Enforcement
of Commercial Obligations and Resolu-
tion of Commercial Disputes in Asia”
3:30 - 5:00 p.m. at the Ford Confernece
Center, 1151 Village Road, Dearborn
(www.cec.ford.com)

June 10 Strategic Planning Session - More
information forthcoming

September 11 International Section Annual Meeting,
1:00-2:00 p.m.
Section Business Meeting; 2:00-5:00 p.m.
Section Program:  Lansing Center,
333 E. Michigan, Lansing, Michigan

November 4 Berry Moorman—Birmingham

2003

January 20 Butzel Long—Detroit
April 20 U of D Mercy Law School—Detroit
June 15 Planning/Section Outing

September Annual Meeting—Lansing
November 9 Miller Canfield—Troy

2004

International Law Section Member Honored
Detroit Free Press journalists Jack Kresnak, David Zeman and Ben Schmitt, as well

as columnist William Dance who writes for the Detroit Legal News, have been named
winners of the State Bar of Michigan 29th Annual Wade H. McCree Awards for the
Advancement of Justice.

William H. Dance, an attorney and principal with Fragomen, Del Rey, Bernsen and Loewy,
has practiced immigration and international law for more than 30 years. He submitted a series
of columns that he had written for the Detroit Legal News entitled “Immigration Insights.” The
columns highlight specific current issues and emphasize the rule of law. He is also the author of
numerous articles on immigration law and a speaker at many immigration seminars.
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Leadership Roster
State Bar of Michigan International Law Section

2002-2003

CHAIR:
Clara DeMatteis Mager
Butzel Long
150 W. Jefferson Ave., Suite 900
Detroit, MI 48226
Telephone: (313) 225-7077
Fax: (313) 225-7080
mager@butzel.com

CHAIR-ELECT:
Jan Rewers McMillan
Law Offices of Jan Rewers McMillan
400 Galleria Officentre #117
Southfield, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
jrmcmillan@provide.net

SECRETARY:
Randolph M. Wright
Berry Moorman PC
255 E. Brown St #320
Birmingham, MI 48009-6210
Telephone: (248) 645-9680
Fax: (248) 645-1233
rwright@berrymoorman.com

TREASURER:
Bruce D. Birgbauer
Miller, Canfield, Paddock & Stone
150 W. Jefferson #2500
Detroit, MI 48226-4415
Telephone: (313) 496-7577
Fax: (313) 496-8451
birgbauer@millercanfield.com

COUNCIL:

 Term Expiring 9/2003

Judith Lowitz Adler
Robert Bosch Corp.
3800 Hills Tech Drive
Farmington Hills, MI 48331
Telephone: (248) 553-1163
Fax: (248) 848-2990
judith.adler@us.bosch.com

Scott T. Fenstermaker
3607 Elder Road S.
West Bloomfield, MI 48324
Telephone: (248) 360-2182
Fax: (248) 360-2182
scott_fenstermaker@yahoo.com

John E. Mogk
1000 Yorkshire Road
Grosse Pointe Park, MI 48230
Telephone: (313) 885-4589
Fax: (313) 885-5569
jmogk@yahoo.com

Frederick B. Smith
Office of Assistant Chief Counsel
US Customs Service
477 Michigan Ave #281
Detroit, MI 48226
Telephone: (313) 442-0378
Fax: (313) 226-5559

frederick.b.smith@customs.treas.gov

 Term Expiring 9/2004

Sheryln L. Adle
Compuware Corporation
31440 Northwestern Highway
Farmington Hills, MI 48334-2564
Telephone: (248) 737-7300,

  ext. 12834
Fax: (248) 932-7886
sheryl.adle@compuware.com

Frederick J. Frank
Honigman Miller Schwartz

and Cohn LLP
2290 First National Bldg
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
fjf@honigman.com

Susan A. Gasparian
Ford Motor Company
One American Road, Suite 318
Dearborn, MI 48126-2789
Telephone: (313) 845-5445
Fax: (313) 845-5867
sgaspari@ford.com

William H. Dance
Fragomen, Del Rey,

Bernsen and Loewy
2301 West Big Beaver Road, Suite 225
Troy, MI 48084
Telephone: (248) 649-5404
Fax: (248) 649-5121
wdance@fragomen.com

 Term Expiring 9/2005

James S. Serocki
KPMG LLP
150 West Jefferson, Suite 1200
Detroit, MI 48243-1507
Telephone: (313) 983-0301
Fax: (313) 983-0008
jserocki@kpmg.com

Lois Elizabeth Bingham
R. L. Polk & Co
26955 Northwestern Hwy
Southfield, MI 48034
Telephone: (248) 728-7791
Fax: (248) 728-7502
lois_bingham@polk.com

Narinder J. S. Kathuria
George P. Mann & Associates
30301 Northwestern Highway
Suite 301
Farmington Hills, MI 48334
Telephone: (248) 932-0990
Fax: (248) 932-4971
nkathuria@greencard-us.com
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Andrew Segovia
General Motors Corporation
300 Renaissance Center
MC 482-C25-C22
Detroit, MI 48265
Telephone: (313) 665-4745
Fax: (313) 665-4695
andrew.segovia@gm.com

Marc C. McGuire
Delphi Automotive Systems
PO Box 5052
MC 480-414-420
Troy, MI 48007
Telephone: (248) 813-2517
Fax: (248) 813-2491
marc.c.mcguire@delphiauto.com

COMMITTEE CHAIRS:

Business Law
Scott T. Fenstermaker
3607 Elder Road S.
West Bloomfield, MI 48324
Telephone: (248) 360-2182
Fax: (248) 360-2182
scott_fenstermaker@yahoo.com

Frederick J. Frank
Honigman Miller Schwartz

and Cohn LLP
2290 First National Bldg
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
fjf@honigman.com

Nicholas J. Stasevich
Butzel Long, P.C.
150 W. Jefferson Ave., Ste 900
Detroit, MI 48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
stasevic@butzel.com

Customs
Frederick B. Smith
Office of Assistant Chief Counsel
US Customs Service
477 Michigan Ave #281
Detroit, MI 48226
Telephone: (313) 442-0378
Fax: (313) 226-5559

         frederick.b.smith@customs.treas.gov

Andrew P. Doornaert
Miller, Canfield, Paddock

& Stone, P.L.C.
150 West Jefferson Ave., Ste 2500
Detroit, MI 48226-4415
Telephone: (313) 496-8431
Fax: (313) 496-8452
doornaert@millercanfield.com

Immigration Law
Ingrid K. Brey
Law Offices of Ingred K. Brey, P.C.
15124 Kercheval
Grosse Pointe Park, MI 48230
Telephone: (313) 822-8888
Fax: (313) 822-8822
ibrey@ikbpc.com

Linda Armstrong
Butzel Long P.C.
150 West Jefferson, Suite 900
Detroit, MI 48226
Telephone: (313) 983-7476
Fax: (313) 225-7080
Armstrong@butzel.com

International Dispute Resolution
Randolph M. Wright
Berry Moorman PC
255 E. Brown St #320
Birmingham, MI 48009-6210
Telephone: (248) 645-9680
Fax: (248) 645-1233
rwright@berrymoorman.com

International Family Law
Jan Rewers McMillan
400 Galleria Officentre Suite 117
Southfield, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
jrmcmillan@provide.net

International Tax
James S. Serocki
KPMG LLP
150 West Jefferson, Suite 1200
Detroit, MI 48226
Telephone: (313) 983-0301
Fax: (313) 983-0008
jserocki@kpmg.com

Brian J. Sullivan
Deloitte & Touche, LLP
600 Renaissance Center #900
Detroit, MI 48243
Telephone: (313) 396-5848
Fax: (313) 566-5025
bsullivan@dttus.com

Mary A. Bedikian
American Arbitration Association
1 Towne Square #1600
Southfield, MI 48076-3728
Telephone: (313) 352-5500
Fax: (313) 352-3147
BedikianM@adr.org

LIAISONS:

Academic Liaison
Virginia B. Gordan
Assistant Dean of

International Programs
The University of Michigan—

Law School
941 Legal Research Building
Ann Arbor, MI 48109-1215
Telephone: (734) 764-5269
Fax: (734) 763-9182
vgordan@umich.edu

Commissioner Liaision
Evanne L. Dietz
Butzel Long P.C.
100 Bloomfield Hills Parkway
Suite 200
Bloomfield Hills, Michigan 48304
Telephone: (248)258-1616
Fax: (248) 258-1439
Dietz@butzel.com
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Michigan International Lawyer
John E. Mogk
1000 Yorkshire Road
Grosse Pointe Park, MI 48230
Telephone: (313) 577-3955
Fax:: (313) 885-5569
jmogk@yahoo.com

Julia Y. Qin
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-3940
Fax: (313) 577-2620
ya.qin@wayne.edu

Sandra McRae, Senior Editor
C/O Michigan International Lawyer
Wayne State University Law School

       471 W. Palmer
       Detroit, MI 48202
       Telephone:  (248) 577-1469

 asmaxco@aol.com

Alexander Fedynsky,
Senior Editor

MIL Web Edition (as of May 1, 2001)
Wayne State University Law School
c/o 565 West Drayton
Ferndale, MI 48220
Telephone: (313) 365-4761
fedynsky@usa.com
ac3080@wayne.edu

EX-OFFICIO:

Howard B. Hill
361 Neff Road
Grosse Pointe, MI 482300
Telephone: (248) 219-2888
Fax: (313) 882-8184

(also telephone)
howardbhill@cs.com

Godfrey J. Dillard
Attorney at Law
PO Box 311421
Detroit, MI 48231
Telephone: (313) 964-2838
Fax: (313) 259-9179
godfreydillard@compuserve.com

Stuart H. Deming
Inman Deming LLP
259 East Michigan Avenue, Suite 406
Kalamazoo, MI 49007-6114
Telephone: (616) 382-8080
Fax: (616) 382-8083

Susan Waun de Restrepo
General Motors Corp.
PO Box 300
MC 482-C14-B16
Detroit, MI 48265-3000
Telephone: (313) 665-3967
Fax: (313) 665-4121
susan.waun@gm.com

Thomas R. Williams
Kerr, Russell and Weber, PLC
One Detroit Center
500 Woodward Ave #2500
Detroit, MI 48226-3406
Telephone: (313) 961-0200
Fax: (313) 961-0388
trw@krwplc.com

Anthony P. Thrubis
General Motors – Legal Staff
300 Renaissance Center
MC 482-C24-D24
Detroit, MI 48265-3000
Telephone: (313) 665-4768
Fax: (313) 665-4896
anthony.p.thrubis@gm.com

J. David Reck
Miller, Canfield, Paddock & Stone
121 S. Barnard, #7
Howell, MI 48843
Telephone: (517) 546-7600
Fax : (517) 546-6974
reck@millercanfield.com

Donald E. Wilson
Deloitte & Touche – Toyko
600 Renaissance Center #900
Detroit, MI 48243-1704
Telephone: (313) 396-3260
Fax: (313) 396-3595
dowilson@dttus.com

Timothy F. Stock
2200 Wilson Blvd #102-255
Arlington, VA 22201-3324
Telephone: (703) 524-2960
Fax: (707) 897-2537
timlecia2@aol.com

Logan G. Robinson
Vice President and General Counsel
Delphi Automotive Systems
MC 483-400-603
5725 Delphi Drive
Troy, MI 48098-2815
Telephone: (248) 813-2537
Fax: (248) 813-2491
logan.robinson@dephiauto.com

Robert D. Kullgren
Varnum, Riddering, Schmidt

& Howlett LLP
Bridegewater Place
PO Box 352
Grand Rapids, MI 49501-0352
Telephone: (616) 336-6000
Fax: (616) 336-7000
rdkullgren@varnumlaw.com

Bruce C. Thelen
Dickinson Wright PLLC
One Detroit Center
500 Woodward Ave #4000
Detroit, MI 48226-3425
Telephone: (313) 223-3500
Fax: (313) 223-3598
bthelen@dickinson-wright.com

Stephen W. Guittard
131 E 66th St. #2A
New York, NY 10021-6129
Telephone: (212) 628-6963

Professor John H. Jackson
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C. 20001
Telephone: (202) 662-9837
Fax: (202) 662-9408
jacksojo@law.georgetown.edu
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On Tuesday, January 21, 2003, the
International Law Section of the State Bar
of Michigan held its regularly scheduled
Council Meeting at the offices of Butzel
Long P.C., Bloomfield Hills, Michigan,
pursuant to notice duly circulated to all
Section members.

The meeting was called to order at
4:00 p.m. by the Chair, Clara DeMatteis
Mager.

First, Section members and guests in
attendance introduced themselves and
their professional affiliations.

Thereafter, Randolph M. Wright pre-
sented the Minutes from the Section meet-
ing on November 5, 2002. A correction was
proposed by Jan Rewers McMillan regard-
ing the invitation to the Wayne Law School
International Law Society Seminar. The
Minutes were approved as revised.

Next, Bruce Birgbauer presented
the Treasurer’s report. The account
balance as of November 30, 2002 was
$30,270.29. Mr. Birgbauer reviewed the
expenses since the last meeting with the
members in attendance, which were pri-
marily associated with the annual meet-
ing held in Grand Rapids, Michigan.
Randolph M. Wright moved to accept
the Treasurer’s report, Fred Frank sec-
onded the motion, the Treasurer’s re-
port was approved.

Next, Clara DeMatteis Mager pre-
sented the Chair’s report. She acknowl-
edged it and thanked Prof. John Mogk for
the distribution of the recent publication
of the Michigan International Lawyer print
and E-editions. Ms. Mager stated that she
was encouraged by the number of people
in attendance at the meeting and requested
the assistance of those in attendance in
continuing to expand anticipation by Sec-
tion members.

Next, the Chair requested Com-
mittee reports:

SAE Program: Fred Frank submitted
a seminar proposal for Foreign Compa-

nies Doing Business in the U.S. – Michi-
gan, to be held during SAE Week at 150
W. Jefferson, Ste. 1200, at the offices of
KPMG, LLC or Butzel Long, P.C. Mr.
Frank indicated that a budget for the semi-
nar would be forthcoming, however, he
does not anticipate extraordinary expenses.
He proposed that the seminar be presented
at no cost to the attendees. Marketing will
focus on International Law Section tax
members, Detroit Regional Chamber and
SAE members. Rich Munley indicated that
his firm launched their automotive prac-
tice at the last SAE convention and felt that
it would be very useful to distribute flyers
on the Tuesday before the event at the
participant’s booths, which was duly noted.

Clara DeMatteis Mager indicated that
she had contacted Virginia Gordon at the
University of Michigan to confirm the
April 29, 2003 Section meeting at the Uni-
versity. She has requested that Prof.
Christof speak at the meeting, however,
she is interested in other suggestions by
Section members. She also suggests that
it is important to invite students from
other law schools.

World Trade Week: Randolph M.
Wright reported that a panel on Interna-
tional Dispute Resolution will be presented
during the World Trade Week Conference,
however, the date has yet to be deter-
mined. He has invited a number of pre-
senters to participate, and would welcome
any suggestions from Council members.
Howard Hill indicated that he had learned
that there may be a modification of the
traditional World Trade Week schedule
because of an Arab Economic Summit that
is taking place that week. He will provide
the contact information at the Chamber
so we can determine the impact of that
on our event.

Symposium on the 15th anniversary
of the International Child Abduction Act:
Jan Rewers McMillan reported that
Madeline Albright is not available to par-

ticipate in the event. She has had discus-
sions with Virginia Gordon at the Univer-
sity of Michigan, who is very interested
in the event. It appears that, although there
is a lot of interest in the topic, there is no
interest in funding the event at the level
proposed. Accordingly, Ms. McMillan
suggested tabling this matter for future
discussion.

Annual Meeting: Evanne Dietz, who
acts as the liaison between the Section and
the State Bar of Michigan, reported that
the State Bar has decided to change the
format of the annual meeting from 3 days
to 2 days. It will be held September 11
and 12, 2003 at the Lansing Civic Center,
Lansing, Michigan. It is likely that, start-
ing in 2004, the State Bar annual meeting
will be a business meeting only, and pro-
grams will be eliminated.

Ms. Dietz indicated that the Sec-
tion should review its Bylaws and con-
sider amending them to allow the Sec-
tion to have its annual meeting at a time
and location other than that of the State
Bar meeting.

Prof. Mogk asked about the rationale
behind canceling the meeting in Detroit
when the Cobo Hall Conference Center is
readily available for such an event, and a
majority of the Bar is in southeastern
Michigan. Ms. Dietz indicated that the
primary consideration was economics,
and that the Board of Commissioners could
not justify holding the annual meeting at
any other location than Lansing. Ultimately,
it is contemplated that the business meet-
ing will be held at the State Bar offices.

Clara DeMatteis Mager indicated that,
for 2003, the Section is committed to do
a presentation. Accordingly, Chair-elect
Jan Rewers McMillan should proceed in
putting that together.

Immigration Law: Linda Armstrong
reported that she has initiated negotiations
to arrange for the Section to tour the INS
facility at Metro Airport – time and date

Minutes of the Council Meeting – January 21, 2003

Bloomfield Hills, Michigan
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to be determined.
Next, Prof. John Mogk reported on

the publication of the hard copy and
electronic Winter edition of the Michi-
gan International Lawyer.

Prof. Mogk indicated that the Spring
issue will focus on China. Current topics
scheduled are legal and investment frame-
work, mortgages, dispute resolution,
cross-cultural implications.

Also, in the Spring edition, there will
be an article on the legal issues of Poland
and a summary of the International Law
Society event at Wayne Law School.

Next, there was a discussion con-
cerning the Section’s strategy to phase out
the print copy. A number of Section mem-
bers indicated that they like the idea of
continuing both the print copy and elec-
tronic edition. It was decided that this is-
sue should be tabled and researched.

Scott Cooper suggested that we con-
sider putting a tear-out in the Michigan
International Lawyer requesting that Sec-
tion members register to receive the pub-
lication. Prof. Mogk indicated that they
have printed such applications in the past
inside, but not used a tear-out, and that
he would look into that possibility.

Next, the Chair focused on new
business:

Papers were distributed:
State Bar of Michigan Public Policies:
Rationale for change and summary of

proposals to be considered by the Board
of Commissioners January 7, 2003; and
Section Summit Advisory Group report-
ing recommendations.

The Chair requested that Section
members review these documents and
provide her feedback. She will coordinate
with the State Bar liaison, Evanne Dietz,
and provide the Section’s response to
these proposals and recommendations.

Next, Eve Lehrman of the U.S. De-
partment of Commerce presented an
overview of a proposal to the Section
to fund interns for the Department of
Commerce office during the Fall and
Spring.

Ms. Lehrman indicated that last year
University of Michigan and Michigan State

University Business Schools each gave a
$5,000 grant for internships. She indicated
that the program was very successful, and
they were pleased with the results.

Ms. Lehrman requested $6,000 to
fund two interns who would work fif-
teen hours per week for twenty weeks at
$10 per hour.

She suggested that, if the $6,000 fig-
ure was too much, an alternative would
be one $3,000 grant for one intern.

Randolph M. Wright indicated that
Section officers would be obligated to cir-
culate this proposal to the entire Section,
in that $6,000 is 20% of the Section’s
current account balance. There was a
general discussion and consensus that, if
the Section were to consider this program,
it would be for one internship at $3,000.

Howard Hill indicated his support for
Section-sponsored internship in general,
but objected to an internship program be-
ing associated with the Department of
Commerce. Mr. Hill indicated that law stu-
dents would benefit from other internship
programs than the U.S. Department of
Commerce, which may be more suited
for MBA students.

Ms. Lehrman indicated that the com-
panies that the internship program serviced
were very pleased with the work.

Randolph M. Wright indicated that
there was a very positive experience on
both sides of the issue, hosting legal in-
terns at the law firm and, secondly, MBA
students working with the U.S. Depart-
ment of Commerce on a business plan for
a Russian client.

Rich Munley indicated that the Sec-
tion consider the return on investment of
a Section-sponsored intern at the U.S.
Department of Commerce, who would
likely be available to Section members and
their clients.

John Mogk inquired as to whether or
not the internship program offers school
credits and indicated that, if so, it would
not be appropriate to pay them. Bill Dance
inquired as to whether or not it would be
acceptable to reimburse expenses, and
there was a consensus that would be ac-
ceptable. Prof. Mogk indicated that Ms.

Lehrman contact Erica Eisenger at Wayne
Law School concerning their internship
program and the possibility of their col-
laboration.

Scott Cooper indicated that we
should also consider that this type of pro-
gram would encourage people to go into
government service, which is laudable.

Clara DeMatteis Mager indicated that
she would support the Section consider-
ing sponsoring an internship program as
part of our commitment to education. She
asked Eve Lehrman to present a formal
proposal so that it can be discussed fur-
ther by the Section officers before sub-
mitting to Section members for their vote.

There being no further business, the
meeting was adjourned at 5:30 p.m. The
Chair introduced Susan Gasparian and
Randolph M. Wright, who gave a presen-
tation on Business Opportunities in Viet-
nam and Other ASEAN Member Coun-
tries.

Respectfully submitted,

Randolph M. Wright
Secretary
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We are at the mid-point of the
Section’s year. It is a good time to reflect
on our accomplishments thus far and to
look ahead at what we have planned for
the rest of the year.

November 5, 2002 Council Meeting.
Mr. Rem Jethmalani, the former Law Min-
ister of India, spoke on the “Legal and
Political Issues Facing Kashmir.” Narinder
J.S. Kathuria, Section Council Member,
was responsible for providing speaker.

January 21, 2003 Council Meeting.
Susan Gasparian of Ford Motor Company,

Clara DeMatteis Mager

Letter from the Chair
and Randolph Wright,
Principal, Barry
Moorman PC, both
Section Council Mem-
bers, made an excellent
presentation on Business Opportunities in
Vietnam and other ASEAN member Na-
tions.

March 6, 2003 – International Law
Section Program for the SAE World Con-
gress. The topic of the program was “For-
eign Companies Doing Business in the
U.S.- Michigan.” Frederick J. Frank,
Honigman Miller Schwartz and Cohn, LLP,
Section Council Member, was the Pro-
gram Chair. The speakers were: Michael
Domanski, Senior Tax Manager, KPMG
LLP, Lois Elizabeth Bingham, Associate
General Counsel, R. L. Polk & Co. (Sec-
tion Council Member) and Clara Mager,
Butzel Long PC.

April 29, 2003 – Council Meeting –
will be held in Ann Arbor at the School of
Social Work Building, in the International
Institute. The guest speaker will be Ken
Kollman, Director, European Union Cen-
ter, and Professor of Political Science.

May 14, 2003 – World Trade Week
Presentation on International Commer-
cial Dispute Resolution, will be held at
The Ford Conference Center, Dearborn,

Michigan, from 4:00
p.m. to 5:30 p.m.
Randolph Wright is the
Program Chair.

June 10, 2003 –
Strategic Planning Session will be held.
More information will be forthcoming on
this event.

September 11, 2003 – Section Annual
Meeting, Lansing, Michigan. Jan Rewers
McMillan, Chair-Elect, is working on the
program for the Annual Meeting.

The Section is in sound financial shape
– we have contained costs without com-
promising our programs.

The Michigan International Lawyer
continues to be published in print and elec-
tronically.

I would like to thank everyone who
has contributed to a successful first half
of the year. Help to move the Section for-
ward by getting involved, assisting in the
planning of these events, and by taking
the time to attend the events that are
planned. If you have ideas or want to be-
come involved please email me at  or call
me at (313)225-7077.

Sincerely,

Clara DeMatteis Mager

“There are many ways of
going forward, but only

one way of standing still.”
— Franklin D. Roosevelt
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