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Bruce Birgbauer

Let me begin my first letter 
as Chair of the International 
Law Section by again thanking 
Randy Wright for his outstand-
ing service to our Section. In 
order to keep him busy and to 
take advantage of his talents, 
I have asked Randy to prepare 
a survey of questions for our 
membership, similar to those 
prepared for other Sections of 
the State Bar. Thanks for your 
help, Randy.

In October, we held our Annual Meet-
ing and elected Lois Bingham as Chair-
elect, Scott Fenstermaker as Secretary and 
Piotr Swiecicki as Treasurer. Narinder 
Kathuria, Marc McGuire, Andrew Segovia 
and Nick Stasevich were elected as Coun-
cil members to a term expiring in 2008. 
Council members have been contributing 
actively, and our meetings have been well 
attended.

At our Annual Meeting, the Section 
had an excellent program entitled Business 
and Legal Challenges in China and India for 
Automotive Suppliers. This program and its 
speakers will be described under the topic 
Section Meeting Review. 

At our December meeting, our speaker 
was John Carroll of the Detroit Regional 
Chamber of Commerce. John is Senior 
Vice President, Business Development and 
Executive Director, Detroit Region Eco-
nomic Partnership. He gave a very interest-
ing talk on new business opportunities and 
future plans for the Detroit Region.

At our January meet-
ing, Andrew Doornaert of 
Miller, Canfield gave a very 
useful presentation entitled 
Legal Issues of Importing and 
Exporting: Best Practices for 
Companies. Mr. Doornaert 
pointed out that companies 
that do not dedicate adequate 
resources to ensure import and 
export compliance risk civil 
and criminal penalties, as well 

as, delays in their supply chain.
Our Section has been supporting our 

Michigan law schools. We gave $500 to 
help fund the International Moot Court 
Competition, which was held at Wayne 
State Law School. Not only did Sections 
members help as judges, but also Lois 
Bingham spoke to the participants at a 
dinner in their honor. Your Chair made 
a presentation at Cooley Law School in 
Lansing on “Why Law Students Should 
Consider a Career in International Law.” 
The classroom was filled, and the students 
asked many excellent questions.

Our next Section meeting will be held 
in Ann Arbor at University of Michigan 
Law School on Wednesday, April 26. The 
annual meeting will be held in conjunc-
tion with the State Bar Annual Meeting 
at the Ypsilanti Marriot at Eagle Crest in 
Ypsilanti, September 13-15, 2006.

Please enjoy another wonderful issue 
of the Michigan International Lawyer!

Sincerely,
Bruce D. Birgbauer, Chair
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Publication Deadline Dates

Michigan International 
Lawyer

If you know of any upcoming event,  
please let us know.

Contact: 
Professor Julia Ya Qin, Editor

Michigan International Lawyer
Wayne State University 

 Law School
471 W. Palmer

Detroit, MI 48202
(313) 577-3940

ya.qin@wayne.edu

Fall Issue
Articles due August 1

Winter Issue
Articles due December 1

Summer Issue
Articles due April 1

 

The Michigan International Lawyer, which 
is published three times per year by the Interna-
tional Law Section of the State Bar of Michigan, is 
Michigan's premiere international law journal. Our 
mission is to enhance and contribute to the public's 
knowledge of world law and trade by publishing 
articles on contemporary international law topics 
and issues of general interest.

The Michigan International Lawyer invites 
unsolicited manuscripts in all areas of international 
interest. Manuscripts should be available in hard 
copy and electronic format. Manuscripts submit-
ted for consideration cannot be returned unless 
accompanied by a $5 check or money order made 
payable to Wayne State University Law School for 
shipping and handling.

All submissions may be forwarded to the editor 
at the following address:

Professor Julia Ya Qin, Editor
Michigan International Lawyer

Wayne State University Law School
471 W. Palmer

Detroit, Michigan 48202
(313) 577-3940  

 ya.qin@wayne.edu

Submissions Guidelines Section Supports International Law 
Competition
Tricia Roelofs, Wayne State University Law School

The International 
Section provided sup-
port to the prestigious 
Philip C. Jessup Moot 
Court Competition 
Centra l  Regiona l 
Tournament hosted 
by Wayne State Uni-
versity Law School 
in Detroit, Michigan 
from February 17 
– 19, 2006. The Jes-
sup competition is 
the largest moot court 
competition in the world, featuring teams from more than 80 countries. 

Teams from throughout Michigan and Ohio competed in the Central Regional 
Tournament. In a close final round, the team from the University of Michigan Law 
School defeated Michigan State University College of Law in order to progress to 
represent the United States in the international rounds in Washington, DC. Paul Dubin-
sky, presiding judge over the final round and a professor of International Law at Wayne 
State University Law School, was especially impressed with the students’ performances: 
“In the final round, students from both teams were extraordinarily well prepared on 
both the facts and the law and betrayed hardly a trace of nerves. In fact, some of them 
presented their positions and responded to questions better than practicing lawyers in 
many appellate arguments that I have witnessed.” 

The State Bar of Michigan International Section should be proud of its strong pres-
ence in this prestigious tournament. Not only did the Michigan teams excel, but members 
and affiliates of the International Section generously contributed time and funding. Lois 
Bingham, chair-elect of the Section delivered an engaging speech to the participants 
about the importance of an understanding of international law. Special recognition is 
owed to the numerous local judges and attorneys who devoted countless hours to scoring 
the briefs and judging the arguments. The International Law Students Association and 

competition organiz-
ers sincerely thank all 
those who donated 
their time and funding 
in order to make the 
competition a success. 

Individual oralist 
awards were given to 
Joshua Deahl of the 
University of Michigan; 
Krista Gesaman, Ohio 
Northern University 
Pettit College of Law; 

Continued on page 39
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Section Meetings  
at-a-Glance

April 26, 2006
Meeting — University of Michigan Law School, Ann Arbor, MI

September 13-15, 2006
Annual Meeting of the State Bar of Michigan and International Law Section 

— Ypsilanti Marriott at Eagle Crest, Ypsilanti, MI

International Medical Graduates and the U.S. Physician Shortage 
— Some Immigration Law Changes Could Help Ease the Pain
Michael E. Wooley, Braun Kendrick Finkbeiner PLC

L a s t 
s u m -
mer, the 
American 
Medica l 
Associa-
t ion ac-
k n o w l -
e d g e d 
that the 
U . S .  i s 
currently 

experiencing a shortage of physi-
cians and that the shortage is likely 
to increase in the future.1 Some gov-
ernmental and healthcare industry 
insiders have been sounding the 
alarm for several years.2 One study 
predicts that by 2020 there will be a 
25% shortage of physicians nation-
wide.3 While estimates vary, that 
could mean that the U.S. will need 
as many as an additional 228,000 
physicians.4 Michigan’s medical 
schools recently characterized the 
potential shortage as severe and 
reported that the state will be short 
4,500 doctors by 2020.5 A national 
shortage of this magnitude may re-
sult in increased prices for services 
and insurance, longer waiting times 
to see physicians, shorter physician 
visits, and an increased potential for 
inability to access healthcare with 
consequent increases in mortality 
and morbidity.6

In January 2005, the Council 
on Graduate Medical Education 
(COGME), a national U.S. health-
care policy advisory body, issued 
a report to Congress addressing 
physician shortages through 2020. 
The COGME report included 
recommendations to increase physi-
cian residency training enrollments 
to add around 3% more resident 
physician positions by 2020 (ap-

proximately 30,000 physicians) and to 
increase U.S. medical school enrollment 
by 15% by 2015. Increasing medical 
school enrollment to the proposed level 
would still leave the per capita ratio of 
medical students to the U.S. population 
well below the level enjoyed in 1980.7 

COGME concedes that these measures 
are insufficient to address the physician 
shortage, a reasonable stance given that 
COGME’s own estimates show that the 
shortage could be as much as 150,000 
physicians or more by 2020.8 

Approximately 5,200 International 
Medical School Graduates (IMGs) enter 
U.S. medical residency training pro-
grams each year.9 COGME recognizes 
that IMGs are a major source of new 
physicians in America. It also advocates 
expanding federal programs that ad-
dress the geographic maldistribution of 
physicians and that improve access to 
healthcare in underserved areas, the very 
programs in which foreign physicians 
often participate. Interestingly, however, 
COGME takes the position that it “… 
neither recommends an increase in the 
number of IMGs entering residency 
training as a way to address future short-
ages, nor recommends a decrease in the 
number of IMGs entering the U.S.”10 Be 
that as it may, given that COGME’s rec-
ommendations are likely to be too little, 
too late by its own account, one could 

reasonably argue that U.S. immigration 
laws should be amended to permit an 
increased number of IMGs to remain in 
the country after completing residency 
training. Further, the proposition that 
immigration mechanisms allowing IMGs 
to practice medicine in the U.S. should 
work at optimal efficiency seems hardly 
arguable at all.

The vast majority of IMGs who re-
quire a nonimmigrant visa to enter the 
U.S. for medical residency training do 
so under the J-1 visa Exchange Visitor 
Program.11 Once training is completed, 
J-1 physicians generally must go back to 
their home countries for two years before 
they can return to the U.S. to practice 
medicine.12 This is commonly known as 
the “two-year home residence require-
ment”. J-1 Physicians must seek a waiver 
of this requirement in order to remain in 
the U.S. and provide clinical care. 

Waivers may be recommended by 
Interested Government Agencies (IGAs). 
Presently, the most widely used vehicle 
for individual states to address shortages 
by using J-1 physicians is through the 
“Conrad 30” program. The program 
allows state health departments to act as 
IGAs and place up to 30 J-1 physicians 
in areas determined to be medically 
underserved by the U.S. Department of 
Health and Human Services.13

Michael E. Wooley
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A problem with the Conrad 30 
program is that it is a one-size-fits-all 
program. Any state, and the District of 
Columbia, may use all 30 of its allotted 
waivers for J-1 physicians. If it does not, 
however, another state having more need 
cannot get the benefit of the unused 
waivers. Thus, while the Conrad 30 
program could help reduce the impend-
ing nationwide physician shortage by 
potentially adding 1530 IMGs to the 
workforce each year, in fiscal year 2005 
only about 870 physicians were added.14 
Fifteen states typically fill all 30 slots 
each year. Each of these states receives 
more inquiries or applications than slots 
available on an annual basis. New York 
receives up to 70 applications each year 
and is followed by Michigan, Illinois, 
Kentucky, Massachusetts, Missouri and 
Ohio which each receive up to 40 ap-
plications for 30 slots.15

One way of addressing this short-
coming of the Conrad 30 program 
would simply be to increase the number 
of available waivers. For example, under 
current usage, to expand the program to 
a “Conrad 70”, i.e. adding an additional 
40 waivers per state, would seemingly 
result in the highest reported levels of 
demand being satisfied. Such an increase 
should not shock the healthcare system 
with a flood of IMGs, as the net increase, 
based on reported historic levels of de-
mand, would only result in the addition 
of about 140 to 170 J-1 physicians dis-
tributed over the 15 states that have the 
greatest demand. Moreover, there seems 
little reason to suppose that increasing 
the number of available waivers would 
somehow increase the numbers of ap-
plicants in states that historically use 
less than the 30 waivers already allotted 
to them.

Another fix for the Conrad 30 
program would be to amend the immi-
gration laws to allow any state’s unused 
program waivers to be captured by states 
with greater need. As stated above, last 
fiscal year nearly half of the available 
waivers went unused. Allowing capture 
of unused waivers would be relatively 
easy given the widespread use of the 

Internet. There could be a nationwide 
deadline fixed for submission of waiver 
applications to the various states in con-
junction with a nationwide deadline for 
decisions upon the applications by the 
states. After the deadlines pass, the re-
maining unused waivers could be logged 
on a central website that could be viewed 
at all times by the public, but logged into 
only by the designated public health of-
ficial of each state. The remaining waivers 
could be used on a first come, first served 
nationwide basis. When an application is 
received by any state, one waiver num-
ber could be held from the common 
pool pending application approval. If 
approved, the number would be used 
and the pool accordingly diminished. 
If the application were denied, the held 
number would return to the common 
pool. This procedure could remain effec-
tive throughout the fiscal year. The cost 
of such a program would be minimal 
and the efficiency of the program would 
increase dramatically.

Another source of waivers for J-1 
physicians providing clinical care is the 
U.S. Department of Health and Hu-
man Services’ (DHHS) waiver program. 
However, although there are no per state 
numerical limitations as with the Conrad 
30 program, DHHS has only issued 60 
waivers nationwide since it began accept-
ing applications in 2003.16 This is likely 
due to the program’s restrictive eligibil-
ity guidelines. For example, DHHS will 
only issue waivers for employment at 
healthcare facilities located in Health 
Professional Shortage Areas (HPSAs) 
scored by DHHS at 14 or higher. HPSA 
scores are an indication of how badly a 
physician is needed in a given area. The 
score is based on factors such as the phy-
sician to population ratio, percentage of 
the population below the poverty level, 
infant health statistics and travel time to 
sources of primary care. The greater the 
score, the greater the need for a physician. 
To put DHHS’ HPSA score requirement 
in context, Michigan currently has 116 
designated primary medical care HPSAs, 
of which only 34 have a score of 14 or 
higher.17

Given the estimated extent of the 
impending physician shortage, there is 
certainly an argument that DHHS’ J-1 
waiver program guidelines are too strict. 
Regardless of an area’s score, the fact that 
DHHS has designated it as a HPSA sig-
nifies that there is a shortage of physicians 
in that area. Thus, one could reasonably 
argue that a waiver should be available 
for any area that has a HPSA designation 
or, at the very least, that DHHS should 
substantially reduce the score required 
for program eligibility.

Finally, another change to the im-
migration regulations that could increase 
the efficiency of the J-1 waiver process 
would be having the Attorney General 
recognize the time physicians spend in 
the U.S. awaiting the outcome of the J-1 
waiver process as an authorized period of 
stay.18 IMGs on J-1 visas are authorized 
to remain in the U.S. for the duration of 
their status.19 This means that while they 
are pursuing a medical residency or fel-
lowship training they are lawfully present 
within the U.S. However, IMGs often 
finish such training well before the waiver 
process is completed. Consequently, if a 
waiver is approved, they are required to 
depart the U.S. and seek a visa at a U.S. 
embassy or consulate abroad in order 
to return to the U.S. in a status that 
allows them to provide clinical care. If 
the time spent in the U.S. while actively 
pursuing a J-1 waiver were considered 
an authorized stay, in many instances 
this would relieve IMGs from traveling 
abroad merely to return with the ap-
propriate visa to engage in activity that 
has already been approved through the 
waiver process. This may not result in any 
additional IMGs practicing in medically 
underserved areas, but it would certainly 
get them there more efficiently.

A variety of authorities have pre-
dicted a looming physician shortage in 
the U.S. For the most part, the remedial 
measures that have been recommended 
are likely to be insufficient to address the 
extent of the shortage. Likewise, the im-
migration law changes advocated herein 
are also likely to be insufficient to fully 
address the physician shortage. None-



    VOLUME XVIII, NO. 1, WINTER 2006   

5

theless, it is clear that the immigration 
systems currently in place that allow for 
the use of foreign physicians in medically 
underserved areas could be dramatically 
improved with very little associated cost. 
Doing so would substantially benefit 
those among us with the least access to 
quality healthcare.

Michael E. Wooley is an equity mem-
ber and Chairman of the Immigration Law 
Practice Group of Braun Kendrick Fink-
beiner P.L.C. in Saginaw, Michigan. Mr. 
Wooley specializes in business immigration 
and represents U.S. employers and alien 
professionals in health care, manufacturing, 
higher education, information technology, 
and professional and semi-professional 
sports. He also regularly lectures on im-
migration issues to interested groups. Mr. 
Wooley holds a J.D. from the University of 
Michigan and B.A. from Central Michigan 
University. Prior to becoming a lawyer, 
Mr. Wooley served as a United States Peace 
Corps volunteer in Ecuador from 1988 
to 1991. He can be reached via email at 
mikwoo@bkf-law.com.
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The Executive Office for Immigra-
tion Review, United States Department 
of Justice, is seeking applications for 
Immigration Judge positions that are 
currently available and may become 
available in the future. [Vacancy Number 
EOIR-05-0130]

Title, Series, Grade: 
Immigration Judge IJ Level I-IV

Salary Range: $109,720 - $149,200

Closing Date: September 9, 2007

Number of Vacancies: 
8 (At the present time) 

Duties:
The Immigration Judge presides in 

formal, quasi-judicial hearings. Proceed-
ings before Immigration Judges include 
but are not limited to deportation, ex-
clusion, removal, rescission, and bond. 
The Immigration Judge makes decisions, 
which are final unless formally appealed, 
in connection with these proceedings, 
exercises certain discretionary powers as 
provided by law, and is required to exer-
cise independent judgment in reaching 
final decisions. Immigration Judges may 
be required to conduct hearings in penal 
institutions and other remote locations. 
Immigration Judges may be required to 
travel frequently, usually by air, including 
on weekends. 

Qualification Requirements:
Applicants must have an LL.B. or 

a J.D. degree and be duly licensed and 
authorized to practice law as an attorney 
under the laws of a state, territory, or the 
District of Columbia (include date of 
admission to bar). Applicants must be 
U.S. citizens and have a minimum of 7 
years of relevant post-bar admission legal 
experience at the time the application is 
submitted.

Applicants must address at least 3 of 
the following factors in narrative form on 
a separate sheet of paper: 1) Knowledge 
of immigration laws and procedures; 2) 
Substantial litigation experience, prefer-
ably in a high volume context; 3) Expe-
rience handling complex legal issues; 4) 
Experience conducting administrative 
hearings; or 5) Knowledge of judicial 
practices and procedures.

How to Apply:
All applicants are required to sub-

mit either a current OF-612 “Optional 
Application for Federal Employment,” 
a resume, or any other written format 
which describes your job qualifications. 
In order to qualify for this position, ap-
plicants must provide a detailed narrative 
statement on a separate sheet of paper 
describing experience as it relates to the 
qualification requirements listed above. 
Applications must contain the announce-
ment number, title, and grade of the job 
for which you are applying. Applica-
tions must also contain your full name, 
mailing address, day and evening phone 
numbers (with area code), social security 
number, any other country of citizenship, 
if applicable, the highest Federal civilian 
grade held (also give job series and dates 
held) and date of bar admission. 

All applications must be submitted to: 

U.S. Department of Justice
Executive Office for Immigration  

       Review
Human Resources Staff
Administrative Division
5107 Leesburg Pike
Suite 2300 
Falls Church, VA 22041

Facsimiles of resumes/applications or 
other electronic copies will not be consid-
ered unless specifically authorized.

Applications must contain a pri-
oritized list of geographical preferences 

taken from the list of immigration court 
locations. No more than five locations 
may be selected. 

Immigration Court Locations: 
Arlington, Virginia; Atlanta, Geor-

gia; Baltimore, Maryland; Bloomington, 
Minnesota; Boston, Massachusetts; 
Bradenton, Florida; Buffalo, New York; 
Chicago, Illinois; Dallas, Texas; Denver, 
Colorado; Detroit, Michigan; El Cen-
tro/East Mesa, California; Elizabeth, 
New Jersey; Eloy, Arizona; El Paso, Texas; 
Florence, Arizona; Guaynabo, Puerto 
Rico; Harlingen, Texas; Hartford, Con-
necticut; Honolulu, Hawaii; Houston, 
Texas; Imperial, California; Lancaster, 
California; Las Vegas, Nevada; Los An-
geles, California; Memphis, Tennessee; 
Miami, Florida; New Orleans, Louisiana; 
New York, New York; Napanoch, New 
York; Fishkill, New York; Newark, New 
Jersey; Oakdale, Louisiana; Orlando, 
Florida; Philadelphia, Pennsylvania; 
Phoenix, Arizona; Portland, Oregon; 
Salt Lake City, Utah; San Antonio, Texas; 
San Diego, California; San Francisco, 
California; San Pedro, California; Seattle, 
Washington; Tucson, Arizona; and Falls 
Church, Virginia.

Any material changes in an appli-
cant’s experience or qualifications (i.e., 
promotion, new employment) may be 
forwarded in writing directly to OCIJ, 
Attn: Marcia Cato, 5107 Leesburg Pike, 
Ste. 2500, Falls Church, VA 22041, until 
further notice and may be considered at 
the discretion of OCIJ. Telephonic or 
facsimile inquiries or updates will not be 
accepted. All applications received will be 
retained until further notice.

There is no formal rating system for 
applying veterans’ preference to attorney 
appointments in the excepted service; 
however, the Department of Justice 
considers veterans’ preference eligibility 

Immigration Judges Needed
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as a positive factor in attorney hiring. Ap-
plicants eligible for veterans’ preference 
are encouraged to include that informa-
tion in their cover letter or resume and 
attach supporting documentation (e.g., 
the DD-214 or other substantiating 
documents) to their submissions.

The U.S. Department of Justice is 
an Equal Opportunity/Reasonable Ac-
commodation Employer. Except where 
otherwise provided by law, there will be 
no discrimination because of color, race, 
religion, national origin, politics, marital 
status, disability, age, sex, sexual orienta-
tion, membership or nonmembership 
in an employee organization, or on the 
basis of personal favoritism. The U.S. 
Department of Justice welcomes and 
encourages applications from persons 

with physical and mental disabilities. 
The Department is firmly committed 
to satisfying its affirmative obligations 
under the Rehabilitation Act of 1973, 
to ensure that persons with disabilities 
have every opportunity to be hired and 
advanced on the basis of merit within 
the Department of Justice. This agency 
provides reasonable accommodations to 
applicants with disabilities. If you need a 
reasonable accommodation for any part 
of the application and hiring process, 
please notify the hiring servicing person-
nel office. Determinations on requests for 
reasonable accommodation will be made 
on a case-by-case basis.

It is the policy of the Department 
to achieve a drug free workplace and 
persons selected for employment will be 

required to pass a drug test which screens 
for illegal drug use prior to final appoint-
ment. Employment is also contingent 
upon the completion and satisfactory 
adjudication of a background investiga-
tion. Only U.S. citizens are eligible for 
employment with the Executive Office 
for Immigration Review. Dual citizens 
of the U.S. and another country will be 
considered on a case-by-case basis.

Send Mail to:
U.S. Department Of Justice/EOIR
5107 Leesburg Pike, Suite 2300
Falls Church, Virginia 22041 
 

For questions about this job:
Phone: 703-305-1561 
TDD: 703-305-1387 
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SAFE Framework of Standards for Security and Facilitation in 
a Global Environment
Michel Danet, World Customs Organization

On 23 June 2005 safer world trade 
became a reality when Directors General 
of Customs, representing the 166 Mem-
bers of the WCO, unanimously adopted 
the SAFE Framework of Standards for 
Security and Facilitation in a Global En-
vironment by acclamation during their 
annual Council sessions in Brussels.1 Not 
only does this unique international instru-
ment usher in a safer world trade regime, 
it also heralds the beginning of a new ap-
proach to working methods and partner-
ship for both Customs and business.

A large majority of WCO Members 
have signaled their intention to imple-
ment the SAFE Framework of Standards. 
It is my fervent hope that these numbers 
will grow to eventually encompass all the 
Customs community given the impor-
tance which Customs administrations 
place on efforts to secure the trade supply 
chain from potential terrorist threats, 
transnational organized crime, and all 
related offences.

For those Customs administrations 
that have expressed the need, sustain-
able assistance in the form of a capacity 
building plan will be implemented by the 
WCO Secretariat, with the committed 
support of other WCO Members. The 
commitment and willingness shown by 
WCO Members to implement the SAFE 
Framework of Standards clearly demon-
strates their desire to both secure and 
facilitate world trade in order to reap all 
the economic, financial and social ben-
efits. This new instrument is intended for 
all WCO Members, whether developed 
or developing, and thus should make it 
possible to derive greater benefits from 
the positive effects of globalization.

A way forward has been charted. 
The international Customs community 
has risen to the challenge. A new chapter 
has been opened.

Michel Danet
Secretary General

World Customs Organization

Foreword

Introduction
International trade is an essential 

driver for economic prosperity. The glob-
al trading system is vulnerable to terrorist 
exploitation that would severely damage 
the entire global economy. As govern-
ment organizations that control and 
administer the international movement 
of goods, Customs administrations are 
in a unique position to provide increased 
security to the global supply chain and 
to contribute to socio-economic devel-
opment through revenue collection and 
trade facilitation. 

There is a need for a World Customs 
Organization (WCO) endorsed strategy 
to secure the movement of global trade 
in a way that does not impede but, on 
the contrary, facilitates the movement 
of that trade. Securing the international 
trade supply chain is only one step in the 
overall process of strengthening and pre-
paring Customs administrations for the 
21st Century. Accordingly, to strengthen 
and go beyond existing programmes 
and practices, WCO Members have de-
veloped a regime that will enhance the 
security and facilitation of international 
trade. This is the SAFE Framework of 
Standards for Security and Facilitation 
in a Global Environment (hereafter 
referred to as the “SAFE Framework” or 
“Framework”). This SAFE Framework 
to secure and facilitate global trade sets 
forth the principles and the standards 
and presents them for adoption as a 
minimal threshold of what must be done 
by WCO Members. 

The WCO as the appropriate plat-
form for this initiative is readily appar-
ent. The WCO has the membership and 
thus the participation of 166 Customs 
administrations, representing 99 percent 
of global trade. Customs administrations 
have important powers that exist no-

where else in government - the authority 
to inspect cargo and goods shipped into, 
through and out of a country. Customs 
also have the authority to refuse entry or 
exit and the authority to expedite entry. 
Customs administrations require infor-
mation about goods being imported, and 
often require information about goods 
exported. They can, with appropriate 
legislation, require that information to 
be provided in advance and electroni-
cally. Given the unique authorities and 
expertise, Customs can and should 
play a central role in the security and 
facilitation of global trade. However, a 
holistic approach is required to optimize 
the securing of the international trade 
supply chain while ensuring continued 
improvements in trade facilitation. Cus-
toms should therefore be encouraged to 
develop co-operative arrangements with 
other government agencies.

It is an unacceptable and an unneces-
sary burden to inspect every shipment. In 
fact, doing so would bring global trade 
to a halt. Consequently, modernized 
Customs administrations use automated 
systems to risk manage for a variety of 
issues. In this environment, Customs 
administrations should not burden the 
international trade community with dif-
ferent sets of requirements to secure and 
facilitate commerce, and there should 
be recognition of other international 
standards. There should be one set of 
international Customs standards devel-
oped by the WCO that do not duplicate 
or contradict other intergovernmental 
requirements. 

The SAFE Framework also considers 
the critical elements of capacity build-
ing and requisite legislative authority. 
While certain aspects of the Framework 
can be implemented without capac-
ity building, it is recognized that many 
administrations will need assistance to 
implement the standards. The SAFE 
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Framework contemplates appropriate as-
sistance with capacity building for those 
Customs administrations that adopt the 
Framework.

Objectives and Principles of the Framework
The Framework aims to:

• Establish standards that pro-
vide supply chain security and 
facilitation at a global level to 
promote certainty and predict-
ability.

• Enable integrated supply chain 
management for all modes of 
transport.

• Enhance the role, functions and 
capabilities of Customs to meet 
the challenges and opportunities 
of the 21st Century.

• Strengthen co-operation be-
tween Customs administrations 
to improve their capability to 
detect high-risk consignments.

• Strengthen Customs/Business 
co-operation.

• Promote the seamless movement 
of goods through secure interna-
tional trade supply chains.

The Four Core Elements of the 
SAFE Framework

The SAFE Framework consists of 
four core elements. First, the Framework 
harmonizes the advance electronic cargo 
information requirements on inbound, 
outbound and transit shipments. Second, 
each country that joins the Framework 
commits to employing a consistent 
risk management approach to address 
security threats. Third, the Framework 
requires that at the reasonable request of 
the receiving nation, based upon a com-
parable risk targeting methodology, the 
sending nation’s Customs administration 
will perform an outbound inspection of 
high-risk containers and cargo, preferably 
using non-intrusive detection equipment 
such as large-scale X-ray machines and 
radiation detectors. Fourth, the Frame-
work defines benefits that Customs will 
provide to businesses that meet minimal 
supply chain security standards and best 
practices.

The Two Pillars of the Framework
The SAFE Framework, based on the 

previously described four core elements, 
rests on the twin pillars of Customs-to-
Customs network arrangements and 
Customs-to-Business partnerships. The 
two-pillar strategy has many advantages. 
The pillars involve a set of standards 
that are consolidated to guarantee ease 
of understanding and rapid interna-
tional implementation. Moreover, the 
Framework draws directly from existing 
WCO security and facilitation measures 
and programmes developed by Member 
administrations.

 Benefits
This Framework provides a new 

and consolidated platform which will 
enhance world trade, ensure better 
security against terrorism, and increase 
the contribution of Customs and trade 
partners to the economic and social 
well-being of nations. It will improve 
the ability of Customs to detect and deal 
with high-risk consignments and increase 
efficiencies in the administration of 
goods, thereby expediting the clearance 
and release of goods.

Capacity Building
It is recognized that effective capac-

ity building is an important element 
to ensure widespread adoption and 
implementation of the Framework. 
However, it is also recognized that parts 
of the Framework can be implemented 
immediately. To this end, strategies are 
required to enhance the capacity build-
ing provided to Members to enable 
implementation of the Framework. For 
capacity building to be successful, a 
foundation of political will and integrity 
must already exist. Thus, countries that 
demonstrate a commitment to imple-
ment the Framework and the necessary 
political will should be assisted by the 
WCO and a consortium of countries and 
other co-operating partners.

Implementation
In order for the Framework to be 

implemented, not only will capacity 

building be necessary, but also an un-
derstanding that a phased approach will 
be required. It is unreasonable to expect 
that every administration will be able to 
implement the Framework immediately. 
While the Framework is considered a 
minimum set of standards, it will be 
implemented at various stages in accor-
dance with each administration’s capacity 
and the necessary legislative authority. 
The WCO Secretariat, in conjunction 
with the High Level Strategic Group, will 
develop an Implementation Plan for the 
Framework Standards.

This Framework is structured as fol-
lows:

• A description of the benefits of 
adoption and implementation;

• The pillars dealing with Customs-
to-Customs network arrange-
ments and

• Customs-to-Business partner-
ships;

• The annexes containing the detailed 
implementation specifications.

This Framework will be further de-
veloped in due course.

Benefits
Adoption of the Framework of Stan-

dards will bring benefits for nations/gov-
ernments, Customs administrations and 
the business community.

Nations/Governments
One of the main objectives of the 

Framework is to secure and facilitate 
global trade. This will enable interna-
tional trade to contribute to economic 
growth and development. This will help 
to secure trade against the threat of global 
terrorism and, at the same time, the 
Framework will enable Customs admin-
istrations to facilitate the movement of 
legitimate trade and improve and mod-
ernize Customs operations. This will, in 
turn, improve revenue collection and also 
the proper application of national laws 
and regulations.

The Framework therefore supports 
economic and social protection, and will 
enable foreign direct investment. The 
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Framework also encourages the estab-
lishment of co-operative arrangements 
between Customs and other government 
agencies. There should be recognition 
of other already existing international 
standards (see 1.1.). This will assist gov-
ernments to ensure integrated border 
management and control. By putting the 
necessary measures in place, the Frame-
work also empowers governments to ex-
pand the mandate and responsibilities of 
Customs administrations in this area.

Customs
One of the main thrusts of the 

Framework is to establish Customs-to-
Customs network arrangements to pro-
mote the seamless movement of goods 
through secure international trade supply 
chains. These network arrangements 
will result, inter alia, in the exchange 
of timely and accurate information that 
will place Customs administrations in 
the position of managing risk on a more 
effective basis. Not only will this improve 
the ability of Customs to detect high-
risk consignments, it will also enable 
Customs administrations to improve 
their controls along the international 
trade supply chain and make for better 
and more efficient allocation of Customs 
resources. The Customs-to-Customs 
network arrangements will strengthen 
co-operation between Customs admin-
istrations and enable administrations to 
carry out controls earlier in the supply 
chain, e.g. where the administration of 
an importing country requests the ad-
ministration of the exporting country to 
undertake an examination on its behalf. 
The Framework also provides for the 
mutual recognition of controls under 
certain circumstances. The application 
of the Framework will enable Customs 
administrations to adopt a broader and 
more comprehensive view of the global 
supply chain and create the opportunity 
to eliminate duplication and multiple 
reporting requirements. 

As stated above, the Framework will 
enable Customs administrations to cope 
with the challenges of the new interna-
tional trading environment by putting 

the building blocks in place to undertake 
Customs reform and modernization. The 
Framework has also been structured in a 
flexible manner to enable Customs ad-
ministrations to move at different speeds. 
This will enable Customs administrations 
to implement the Framework in line with 
their own unique levels of development, 
conditions and requirements.

Business

The Framework creates, amongst 
other things, the conditions for securing 
international trade, but also facilitates 
and promotes international trade. This 
encourages and makes it easier for buy-
ers and sellers to move goods between 
countries. The Framework takes account 
of, and is based on, modern international 
production and distribution models.

Authorized Economic Operators 
(AEOs)2

 will reap benefits, such as faster 
processing of goods by Customs, e.g. 
through reduced examination rates. This, 
in turn, translates into savings in time 
and costs. One of the main tenets of the 
Framework is to create one set of inter-
national standards and this establishes 
uniformity and predictability. It also 
reduces multiple and complex reporting 
requirements.

These processes will ensure that 
AEOs see a benefit to their investment 
in good security systems and practices, 
including reduced risk-targeting assess-
ments and inspections, and expedited 
processing of their goods.

WCO Standards to Secure 
and Facilitate Global Trade 

The Customs-to-Customs Pillar
Customs administrations must 

work co-operatively with common and 
accepted standards to maximize the secu-
rity and facilitation of the international 
trade supply chain as cargo and container 
shipments move along the nodes of the 
global trading system. The Customs-to-
Customs Pillar achieves this objective. 
It provides an effective mechanism for 
securing the international trade supply 

chain against the effects of terrorism and 
other forms of transnational crime.

Traditionally, Customs administra-
tions inspect cargo once it has arrived at 
their domestic ports. Today, there must 
be an ability to inspect and screen a con-
tainer or cargo before it arrives. In view 
of their unique authority and expertise, 
Customs administrations contribute 
to both securing and facilitating global 
trade.

The central tenet of this pillar is the 
use of advance electronic information to 
identify high-risk containers or cargo. 
Using automated targeting tools, Cus-
toms administrations identify shipments 
that are high-risk as early as possible in 
the supply chain, at or before the port 
of departure.

Provision should be made for the au-
tomated exchange of information. Systems 
should therefore be based on harmonized 
messages and be interoperable. 

To be effective and to ensure that the 
process does not slow down the move-
ment of trade, Customs administrations 
should use modern technology to inspect 
high-risk shipments. This technology 
includes, but is not limited to, large-scale 
X-ray and gamma-ray machines and 
radiation detection devices. Maintaining 
cargo and container integrity by facilitat-
ing the use of modern technology is also 
a vital component of this pillar.

Drawing from, inter alia, the Revised 
Kyoto Convention (RKC), the Integrated 
Supply Chain Management (ISCM) 
Guidelines, and national programmes3, 
Customs administrations joining the SAFE 
Framework will standardize Pillar 14.

Pillar 1 Standards
Standard 1 – Integrated Supply 

Chain Management The Customs ad-
ministration should follow integrated 
Customs control procedures as outlined 
in the WCO Customs Guidelines on 
Integrated Supply Chain Management 
(ISCM Guidelines).

Standard 2 – Cargo Inspection 
Authority The Customs administration 
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should have the authority to inspect 
cargo originating, exiting, transiting 
(including remaining on board), or being 
transhipped through a country.

Standard 3 – Modern Technology 
in Inspection Equipment Non-intru-
sive inspection (NII) equipment and 
radiation detection equipment should be 
available and used for conducting inspec-
tions, where available and in accordance 
with risk assessment. This equipment is 
necessary to inspect high-risk containers 
or cargo quickly, without disrupting the 
flow of legitimate trade.

Standard 4 – Risk-Management 
Systems The Customs administration 
should establish a risk-management 
system to identify potentially high-risk 
shipments and automate that system. 
The system should include a mechanism 
for validating threat assessments and 
targeting decisions and identifying best 
practices.

Standard 5 – High-risk Cargo or 
Container High-risk cargo and con-
tainer shipments are those for which 
there is inadequate information to deem 
shipments as low-risk, that tactical intel-
ligence indicates as high-risk, or that a 
risk-scoring assessment methodology 
based on security-related data elements 
identifies the shipment as high-risk.

Standard 6 – Advance Electronic 
Information The Customs administra-
tion should require advance electronic 
information on cargo and container 
shipments in time for adequate risk as-
sessment to take place.

Standard 7 – Targeting and Com-
munication Customs administrations 
should provide for joint targeting and 
screening, the use of standardized sets of 
targeting criteria, and compatible com-
munication and/or information exchange 
mechanisms; these elements will assist in 
the future development of a system of 
mutual recognition of controls.

Standard 8 – Performance Mea-
sures The Customs administration 
should maintain statistical reports that 
contain performance measures including, 
but not limited to, the number of ship-
ments reviewed, the subset of high-risk 
shipments, examinations of high-risk 
shipments conducted, examinations of 
high-risk shipments by NII technology, 
examinations of high-risk shipments by 
NII and physical means, examinations of 
high-risk shipments by physical means 
only, Customs clearance times and posi-
tive and negative results. Those reports 
should be consolidated by the WCO.

Standard 9 – Security Assessments 
The Customs administration should 
work with other competent authorities 
to conduct security assessments involving 
the movement of goods in the interna-
tional supply chain and to commit to 
resolving identified gaps expeditiously.

Standard 10 – Employee Integrity 
The Customs administration and other 
competent authorities should be encour-
aged to require programmes to prevent 
lapses in employee integrity and to iden-
tify and combat breaches in integrity.

Standard 11 – Outbound Security 
Inspections The Customs administra-
tion should conduct outbound security 
inspection of high-risk containers and 
cargo at the reasonable request of the 
importing country.

The Customs-to-Business Pillar

Each Customs administration will 
establish a partnership with the private 
sector in order to involve it in ensuring 
the safety and security of the interna-
tional trade supply chain. The main 
focus of this pillar is the creation of an 
international system for identifying pri-
vate businesses that offer a high degree 
of security guarantees in respect of their 
role in the supply chain. These business 
partners should receive tangible benefits 
in such partnerships in the form of expe-
dited processing and other measures. 

The following statement from the 
“High Level Guidelines for Co-operative 
Arrangements between WCO Members 
and Private Industry to Increase Supply 
Chain Security and Facilitate the Flow of 
International Trade” sums up the criti-
cal relationship between Customs and 
Business in adding another layer to the 
protection of international trade:

“To the extent that Customs can 
rely on its partners in the trade 
community to evaluate and ad-
dress threats to their own sup-
ply chain, the risk confronting 
Customs is reduced. Therefore, 
companies that demonstrate a 
verifiable willingness to enhance 
supply chain security will ben-
efit. Minimizing risk in this way 
helps Customs in performing 
their security functions, and in 
facilitating legitimate trade.”

Such programmes push the security 
of cargo and containers further back 
into the supply chain by involving the 
private sector and by requiring increased 
security at the point of origin, e.g. the 
point of stuffing a container at a foreign 
manufacturer’s loading docks, and as the 
container is moved from point to point 
through the supply chain.

This Framework sets forth the cri-
teria by which businesses in the supply 
chain can obtain authorized status as a se-
curity partner. Such criteria address issues 
such as threat assessment, a security plan 
adapted to the assessed threats, a com-
munication plan, procedural measures 
to prevent irregular or undocumented 
goods entering the international supply 
chain, physical security of buildings and 
premises used as loading or warehousing 
sites, security of containers and cargo, 
means of transport, personnel vetting, 
and protection of information systems.

The priorities of validating or autho-
rizing participants can be determined by 
a number of factors, including import 
volume, security-related anomalies, the 
strategic threat posed by certain geo-
graphic regions, or other risk-related 
information. Deciding which factors to 
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emphasize will inevitably change based 
on evolving circumstances. 

General agreement on the minimum 
benefits that Business partners can reap 
from the authorized operator status is 
also crucial. Benefits include quicker 
movement of low-risk cargo through 
Customs, improved security levels, 
optimized supply chain cost through 
security efficiencies, enhanced reputation 
for the organization, increased business 
opportunities, improved understanding 
of Customs requirements, and better 
communication between the AEO and 
the Customs administration.

Many businesses that function along 
the nodes of the international supply 
chain already must meet existing inter-
national security requirements and/or 
have internal security programmes in 
place that address concerns of Customs 
administrations. The systems within the 
Customs-to-Business pillar of the Frame-
work must be based on the quality ac-
creditation of Customs routines that use 
information technology to facilitate the 
procedures commonly associated with 
cross-border trade and that offer special 
benefits to those importers, exporters, 
brokers, forwarders, carriers and other 
service providers that qualify.

Drawing from the vast number 
of innovative programmes5, Customs 
administrations and international trade 
businesses joining the SAFE Framework 
will standardize Pillar 26.

Pillar 2 Standards
Standard 1 – Partnership Autho-

rized Economic Operators involved in 
the international trade supply chain will 
engage in a self-assessment process mea-
sured against pre-determined security 
standards and best practices to ensure 
that their internal policies and proce-
dures provide adequate safeguards against 
the compromise of their shipments and 
containers until they are released from 
Customs control at destination.

Standard 2 – Security Authorized 
Economic Operators will incorporate 

pre-determined security best practices 
into their existing business practices.

Standard 3 – Authorization The 
Customs administration, together with 
representatives from the trade com-
munity, will design validation processes 
or quality accreditation procedures that 
offer incentives to businesses through 
their status as Authorized Economic 
Operators.

Standard 4 – Technology All par-
ties will maintain cargo and container 
integrity by facilitating the use of modern 
technology.

Standard 5 – Communication The 
Customs administration will regularly 
update Customs-Business partnership 
programmes to promote minimum secu-
rity standards and supply chain security 
best practices.

Standard 6 – Facilitation The 
Customs administration will work co-
operatively with Authorized Economic 
Operators to maximize security and 
facilitation of the international trade 
supply chain originating in or moving 
through its Customs territory.

Reproduced with Permission from 
World Customs Organization.

Rue du marché 30
B-1210 Brussels

Belgium
Tel. +32 (0)2 209 92 11
Fax +32 (0)2 209 92 92

E-mail: information@wcoomd.org
Web site: http://www.wcoomd.org

Original Date of Publication
June 2005.

Rights and Permissions
Copyright © 2005 World Customs 

Organization.
All rights reserved. Requests and inqui-

ries concerning translation, reproduc-
tion and adaptation rights should be 
addressed to copyright@wcoomd.org.

Endnotes
1 As of 1-31-06 128 of 169 WCO Members 

have signed on to the SAFE Framework 
and deposited letters of intent with the 
WCO.

2 Authorized Economic Operator is a party 
involved in the international movement 
of goods in whatever function that 
has been approved by or on behalf of 
a national Customs administration as 
complying with WCO or equivalent 
supply chain security standards. 
Authorized Economic Operators 
include inter alia manufacturers, 
importers, exporters, brokers, carriers, 
consolidators, intermediaries, ports, 
airports, terminal operators, integrated 
operators, warehouses, distributors.

3 In many cases the Framework Standards, 
and in particular the technical 
specifications, are taken directly from 
these sources.

4 The technical specifications for the Pillar 
1 Framework Standards are presented 
in Annex 1. To access and download 
Annex 1, visit http://www.wcoomd.
org/ie/En/en.html and click on the link 
to “WCO Framework of standards to 
secure and facilitate global trade.”  

5 These programmes include, inter alia, the 
RKC, Sweden’s StairSec Programme, 
Canada’s Partners in Protection (PIP), 
Australia’s Frontline and Accredited 
Client Programme, the U.S. C-TPAT, 
New Zealand’s SEP and FrontLine 
Programme, the WCO’s Business 
Partnership Group, and the WCO’s 
ISCM Guidelines.

6 The technical specifications for the Pillar 
2 Framework Standards are presented 
in Annex 2. To access and download 
Annex 2, visit http://www.wcoomd.
org/ie/En/en.html and click on the link 
to “WCO Framework of standards to 
secure and facilitate global trade.”
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The State Bar of Michigan is seeking 
a few outstanding lawyers and judges to 
be the recipients of major awards to be 
presented during the September 2006 
Annual Meeting in Ypsilanti. Nominations 
are now open and any member of the 
State Bar can propose a candidate for the 
following awards: 

The Roberts P. Hudson Award 
goes to a person whose career has 
exemplified the highest ideals of the 
profession. This award is presented 
periodically to commend one or 
more lawyers for their unselfish 
rendering of outstanding and 
unique service to and on behalf 
of the State Bar given generously, 
ungrudgingly, and in a spirit of self-
sacrifice. It is awarded to a member 
of the State Bar of Michigan who 
best exemplifies that which brings 
honor, esteem, and respect to the 
legal profession. The Hudson 
Award is considered the highest 
award conferred by the Bar. 
The Champion of Justice Award is 
given for extraordinary individual 
accomplishments or for devotion to 
a cause. Not more than five awards 
are given each year to practicing 
lawyers and judges who have made 
a significant contribution to their 
community, state, and/or the 
nation. 
The Frank J. Kelley Distinguished 
Public Servant Award recognizes 
extraordinary governmental service 
by a Michigan attorney holding 
elected or appointive office. Created 
by the Board of Commissioners in 
1998, it was first awarded to Frank 
J. Kelley for his record-setting 
tenure as Michigan’s chief lawyer. 
The John W. Cummiskey Pro 
Bono Award, named after a 
Grand Rapids attorney, recognizes 
a member of the State Bar who 
excels in commitment to pro bono 
issues. This award carries with it a 

cash stipend to be donated to the 
charity of the recipient’s choice. 
The Liberty Bell Award recipient 
is selected from nominations 
made by local and special-purpose 
bar associations. The award is 
presented to a non-lawyer who has 
made a significant contribution to 
the justice system. 

The deadline for Liberty Bell Award 
nominations is Tuesday, May 2, 2006. 
All other award nominations are due on 
Wednesday, April 5 at 5:00 p.m.

An Awards Committee, co-chaired by 
State Bar President-elect Kimberly Cahill 
and attorney Francine Cullari, reviews 
nominations for the Roberts P. Hudson, 
Champion of Justice, Frank J. Kelley 
Distinguished Public Servant, and Liberty 
Bell awards. A committee of the Bar’s Pro 
Bono Initiative reviews nominations for 

Nominations are now open for two State Bar of Michigan Representative Assembly 
awards. The Michael Franck Award is given annually to an attorney who has made an 
outstanding contribution to the improvement of the legal profession. The Unsung Hero 
Award will be presented to a lawyer who has exhibited the highest standards of practice 
and commitment for the benefit of others. 

Recipients of both awards must be members in good standing with the State Bar of 
Michigan. The recipient’s contribution may have been made during the past year or by 
virtue of cumulative effort or service. 

The Representative Assembly, chaired by Lori Buiteweg, is the final policy-making 
body of the State Bar. The Assembly’s Nominating and Awards Committee chaired by 
Carl Chioini, will make the final selection. Nominations should include sufficient details 
about the nominee’s accomplishments. 

The deadline for all nominations is Wednesday, April 5, 2006. For more information, 
visit www.michbar.org. Click on Media Resources, then Events and Awards. Send 
nominations to: 

Ms. Anne M. Smith
Representative Assembly Awards
State Bar of Michigan
306 Townsend Street
Lansing MI 48933-2083 

For more information, call (517) 346-6374 or (800) 968-1442 ext. 6374. 

Nominations Open for Major State Bar Awards

Nominations Open for 
Representative Assembly Awards 

the Cummiskey award. The committees’ 
recommendations are then voted on by 
the full Board of Commissioners at its 
June meeting. 

Nominations must be submitted 
on SBM forms and should include 
sufficient details about the nominee’s 
accomplishments to allow the committees 
to make a judgment. Application forms 
may be downloaded from www.michbar.
org. Click on Media Resources, then 
Events and Awards. 

Nominations can be submitted by 
web, e-mail, facsimile, or mail to Ms. 
Naseem A. Stecker, State Bar of Michigan, 
306 Townsend St., Lansing, MI 48933 
or nstecker@mail.michbar.org. For more 
information, call (517) 367-6428 or (800) 
968-1442, facsimile (517) 482-6248. 
Submit Cummiskey Award nominations 
to Ms. Tomika Horne at thorne@mail.
michbar.org or call (517) 346-6396.
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U.S.-Cuban Relations and the Helms-Burton Act
Philippe Cicchini, Wayne State University Law School

Introduction
 In 1996, the United States (US) 

Congress enacted one of the most 
controversial laws to date in the face of 
increased global movement towards free 
trade. Under the guise of attempting 
to encourage democracy in Cuba, the 
Helms-Burton Act authorizes legal ac-
tion against foreign companies merely 
for trading with Cuban nationals. Not 
only has this caused concern for some of 
the US’s most powerful trade partners, 
but it has also brought into question the 
legality of the measure in light of interna-
tional law and, most notably, under the 
World Trade Organization (WTO).

 Section I will detail the history of 
Helms-Burton. It will begin with what 
caused the current rift between the US 
and Cuba and the subsequent measures 
that were taken by both countries, lead-
ing to the state of affairs between them 
today.

 Section II takes a look at how cer-
tain foreign countries have reacted to 
Helms-Burton. It will demonstrate that, 
although the US may be one of their larg-
est trading partners, those countries will 
not allow US policy dictate their trade 
with other countries.

 Section III will highlight certain 
cases which show how overreaching 
Helms-Burton is and what role the WTO 
has in deciding such cases.

 Finally, Section IV will offer analysis 
of the security exceptions contained in 
Article XXI of the General Agreement 
on Tariffs and Trade (GATT) and how 
reliance upon them may give cause to 
the WTO to re-examine what factors 
actually comprise security threats in the 
realm of international trade.

History of Helms-Burton
 The history of Helms-Burton began 

over thirty years before its enactment. 
Shortly after Cuban revolutionary Fidel 

Castro came to power in 1959, the Cu-
ban government passed numerous laws 
facilitating the confiscation of foreign 
and domestic property throughout Cuba. 
Among these initial measures were acts 
aimed at restricting private rights to agri-
cultural and mineral assets.1 In 1960, the 
confiscations increased after Cuba and 
the Union of Soviet Socialist Republics 
(USSR) entered into a trade agreement 
under which the Cuban government 
agreed to sell the Soviets millions of tons 
of sugar in exchange for crude oil. 

 The agreement also meant that 
Cuba would not import as much oil 
from Western companies, including 
some based in the US.2 Due to increasing 
political tensions between the US and 
the USSR by this time, US oil refineries 
in Cuba refused to process any oil sent 
by the Soviets. Castro retaliated by seiz-
ing the refineries that refused to process 
Soviet oil. The trade war between the 
US and Cuba had commenced. The US 
promptly reduced its quota for Cuban 
sugar, pushing Castro to pass a decree 
authorizing the confiscation of all for-
eign-owned property in Cuba in the form 
of the Urban Reform Act.3 The US broke 
diplomatic relations with Cuba early in 
1961 because of the confiscations. 

 One year later, the Kennedy admin-
istration imposed the US trade embargo 
against Cuba, which remains in effect 
today. Pursuant to the embargo, the US 
issued the Cuban Assets Control Regu-
lations (CACR).4 The CACR impose 
restrictions on imports and exports be-
tween the US and Cuba and on transac-
tions with Cuban nationals. The regula-
tions also make it illegal for US citizens 
to purchase Cuban goods to consume 
outside the US. Criminal penalties for 
violating the CACR include: ten years 
in prison, $1 million in corporate fines, 
and $250,000 in individual fines.5 Civil 

penalties may also be imposed in the 
amount of $55,000 per violation.6 

 Despite the formation of the WTO 
in 1994, the US has been allowed to 
continue its embargo with Cuba without 
consequence because of Article XIII of 
the Marrakesh Agreement Establishing 
the WTO. According to the article, 
which deals with the non-application of 
multilateral trade agreements between 
particular members:

[t]his Agreement… shall not ap-
ply as between any Member and 
any other Member if either of 
the Members, at the time either 
becomes a Member does not 
consent to such application.7 

 
 The effects of the embargo did not 

truly grow teeth until after the disinte-
gration of the USSR. Up until 1992, the 
embargo had minimal effects for Cuba 
since it was subsidized by the USSR, 
with Cuba receiving between $4 and $5 
billion annually in the form of assistance 
from the Soviets.8 Cuba subsequently 
underwent multiple periods of reces-
sion.9 In the years following the Soviet 
collapse, the value of Cuban imports fell 
by seventy-five percent and Cuba’s Gross 
National Product lowered by a third.10

 To further carry out the intent of the 
embargo, the US Congress enacted the 
Cuban Democracy Act (CDA) in 1992.11 
The CDA tightened economic sanctions 
against Cuba by preventing foreign sub-
sidiaries of US businesses from trading 
with Cuba and by authorizing sanctions 
against countries providing assistance to 
Cuba. At the same time, however, the 
act opened up avenues for forms of hu-
manitarian assistance, such as medicine, 
to reach Cubans.

 On February 24, 1996, Cuban MiG 
fighters shot down two unarmed civilian 
airplanes carrying anti-Castro exiles from 
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Florida. The incident inflamed strong 
anti-Cuban sentiment throughout Wash-
ington. Eleven days later, the Cuban 
Liberty and Democratic Solidarity Act 
(LIBERTAD) was passed, also known as 
the “Helms-Burton Act” for its original 
sponsors, Senator Jesse Helms (R) of 
North Carolina, and Representative Dan 
Burton (R) of Indiana.12 

 Helms-Burton attempts to discour-
age trade with Cuba by imposing sanc-
tions on foreign companies profiting 
from assets confiscated by the Cuban 
government or those parties who know-
ingly traffic Cuban property. In effect, 
these provisions cover all trade with 
Cuba since “everything is in some way 
connected to something that has been 
confiscated in the late 1950’s.”13 Oppo-
nents of Helms-Burton also note that the 
act’s jurisdiction over parties found to be 
trafficking US property penalizes foreign 
businesses trading with Cuba, instead of 
punishing the very party responsible for 
the confiscations: the Cuban govern-
ment.14 

 Under international legal doctrine 
regarding eminent domain, states pos-
sess the right to take private properties in 
their own countries belonging to foreign 
nationals to use for public use. However, 
the seizing state must offer the owner of 
the private property “just” or “appro-
priate” compensation for the taking.15 
Despite US court decisions holding that 
the Cuban government’s confiscation of 
US assets without compensation was in 
violation of international law, Cuba has 
yet to repay any certified US claimant, 
although it has repaid numerous claims 
to citizens and businesses in various 
other countries.16

 The extraterritorial effect of Helms-
Burton has caused large corporations in 
other countries to re-evaluate their 
trade strategies with Cuba out of fear 
of violating the act. As a result, foreign 
nations have taken opposition to the 
measure, claiming that the extrater-
ritorial effects of Helms-Burton are 
overreaching and infringe upon their 
rights to trade with Cuba. 

 Helms-Burton raises special issues in 
light of the formation of the WTO just 
two years earlier than its enactment. De-
spite the fact that both the US and Cuba 
are members of the WTO, signifying that 
both nations are interested in perpetuat-
ing ideals of free trade, the US embargo 
appears to be in place until the end of 
Castro’s regime. This begs the question: 
what power does the WTO actually have 
if its members are allowed to usurp the 
treaty’s principles and carry out trade re-
strictions, which even threaten to punish 
citizens of foreign countries, simply for 
trading with Cuba? 

Reactive Measures by 
Foreign Countries 

 In response to Helms-Burton, 
other countries have passed laws aimed 
at curtailing the extraterritorial effects of 
US trade policies in those countries’ own 
back yards. The general attitude behind 
these countermeasures is that US sanc-
tions towards third party countries, such 
as Cuba, should not affect how other 
nations deal or trade with the sanctioned 
nations. Strong sentiments suggest US 
policies double as attempts to induce 
parties abroad to abandon specific eco-
nomic activities and, at the same time, 
to perpetuate US foreign policy goals.17 
As long as they comply with interna-
tional laws and standards, such as those 
under the umbrella of the WTO, nations 
should be free to choose their own trad-
ing disciplines. By acting in accord with 
certain US sanctions, however, they run 
the risk of contravening the basic GATT 
and WTO principles of working towards 
freer trade. This section will take a look at 
measures introduced by different nations 
to retaliate against what they have per-
ceived as extraterritorial overreaching by 
the US in its policies regarding Cuba.

Europe’s Countermeasures
In October 1996, the European 

Union (EU) commenced WTO dispute 
settlement proceedings against the US 
and Helms-Burton.18 The EU contended 
that Helms-Burton denied EU members’ 

rights under the GATT. The US immedi-
ately requested the EU to discontinue the 
proceedings on the grounds that the act 
dealt with security measures “outside the 
ambit of the GATT.”19 Later, the US an-
nounced it would not participate in the 
dispute proceedings.20 Fears throughout 
the WTO arose that the US’s disregard of 
a panel decision would “undermine” the 
organization’s legitimacy. In April 1997, 
the US and EU reached an understand-
ing regarding Helms-Burton in which 
EU agreed to the “suspension of the 
proceedings of the WTO panel.”21 

Helms-Burton grants power to the 
President of the US to suspend the effec-
tive date, renewable every six months, for 
which a US national may bring action 
against any party who traffics goods in 
the form of trade with Cuba.22 In essence, 
if a US citizen had assets confiscated by 
the Cuban government and those assets 
were traded to a foreign national, Helms-
Burton gives the US citizen a right of 
recovery against the foreign national. The 
US agreed to exercise the suspension of 
the controversial private right of recov-
ery contingent on the EU’s and other 
nations’ efforts to promote democracy 
in Cuba.23 

President Bill Clinton consistently 
suspended the cause of action provision 
throughout his entire second term as 
President, and President George W. Bush 
has continued to do the same.24 Whereas 
the “official” reasons given for continued 
suspension of the provision are due to 
recognition of avowed commitments by 
other nations to help further the cause of 
democracy in Cuba, the real reasons are 
most certainly related to the enormous 
global backlash which would ensue if 
US nationals were allowed to bring suit 
against foreign companies simply for 
trading with Cuba.

Prior to the US-EU accord, however, 
the EU developed its countermeasure to 
Helms-Burton in the form of Council 
Regulation 2271/96 (CR2271), passed 
in November 1996.25 It features four ex-
plicit countermeasures to Helms-Burton: 
reporting requirements, non-recognition 
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of judgments, compliance blocking, and 
clawback rights. 

According to Article 2 of CR2271, 
parties affected economically as a direct 
result of the trade restrictive acts are 
required to “inform the Commission 
accordingly within 30 days from the 
date on which it obtained such informa-
tion.”26 Such a requirement accomplishes 
two basic goals. First, it encourages the 
affected parties to come forth and reveal 
adverse treatment as a direct result of 
US sanctions, thereby bringing to light 
certain situations which may not have 
been so readily apparent in CR2271’s 
construction. Second, the provision 
displays a political backing and solidar-
ity that Europe has its own interests to 
maintain and will not be held hostage 
to foreign grudges against third party 
nations.

 Article 4 of CR2271 deals with the 
non-recognition of judgments. Under 
this provision, the EU denies any au-
thority to be given to any judgments 
or decisions which give effect to the US 
sanctioning acts against Cuba.27

Regarding the compliance blocking 
measure, Article 5 of CR2271 states:

No person… shall comply, 
whether directly or through a 
subsidiary or other intermediary 
person, actively or by deliberate 
omission, with any requirement 
or prohibition… resulting, 
directly or indirectly, from the 
laws specified in the Annex or 
from actions thereon or result-
ing therefrom.28

The regulation goes on to specify, 
however, that in certain situations, per-
sons may be authorized to comply with 
the sanctions “to the extent that non-
compliance would seriously damage their 
interests or those of the Community.”29

The last major countermeasures of 
CR2271 are the “clawback” rights found 
in Article 6. Clawback rights are the 
rights to recover “any damages, includ-
ing legal costs, caused to that person by 
the application of the laws specified in 

the Annex or by actions based thereon 
or resulting therefrom.”30 Article 6 gives 
the bases for jurisdiction as falling under 
the Brussels Convention of 1968 and 
explains that recovery of damages “could 
take the form of seizure and sale of assets” 
held by those parties against whom an 
action may be brought.31

Canada’s Countermeasures
Canada maintains a special interest 

in protecting its trade relationship with 
Cuba since it is one of the island nation’s 
largest trading partners. Although Cana-
da’s Foreign Extraterritorial Measures Act 
(FEMA) had already been in existence for 
over ten years before the enactment of 
Helms-Burton, it was amended in 1996 
to reflect new concerns brought about be-
cause of Helms-Burton.32 FEMA mirrors 
EU Council Regulation 2271/96 with 
regards to the four specific countermea-
sures articulated – compliance blocking, 
non-recognition of judgments, clawback 
rights, and reporting requirements - and 
by making it clear that it is intended to 
counter the US’s LIBERTAD Act.33 

 In addition to the similarities to the 
EU regulation, FEMA contains extra 
provisions for a couple of the counter-
measures, making them more potent in 
protecting Canadian trade interests. With 
regards to the reporting requirement, 
FEMA not only requires the reporting 
of interests already affected, as in the 
EU regulation, but also the reporting of 
“any directives, instructions, intimations 
of policy or other communications.”34 
This difference is noteworthy because 
it gives the Canadian government 
greater freedom to be proactive instead 
of reactive when dealing with adverse US 
measures as they relate to restrictions on 
Canadian trade. Also, FEMA includes 
specific monetary and criminal penalties 
for people and corporations found to be 
in violation of the act for complying with 
objectionable foreign laws.35

In 1997, Canada and Cuba entered 
into an agreement that, among other 
things, called for cooperation in combat-
ing Helms-Burton.36

Mexico’s Countermeasures
Mexico passed its own Helms-Bur-

ton countermeasure law in 1996 entitled 
the Law to Protect Trade and Investment 
from Procedures that Violate Interna-
tional Law.37 Like the EU and Canadian 
regulations, it contains the four major 
countermeasures. However, Article 2 of 
the Mexican law also contains a com-
ponent not found in the other nations’ 
countermeasures: Mexican nationals 
are expressly forbidden to provide any 
information requested by foreign courts 
or officials as it relates to carrying out 
foreign laws affecting domestic trade or 
investment.38 The reporting requirement 
extends to include the notification of any 
such requests for information by foreign 
authorities. And, like FEMA, the Mexi-
can statute provides specific penalties for 
parties found in violation of the law in 
the form of large fines.39

NAFTA Implications
Canada and Mexico also point to 

US violations of the North American 
Free Trade Agreement (NAFTA), which 
the three nations are parties to, as a result 
of Helms-Burton. Title III of Helms-
Burton gives US nationals the right to 
sue foreign companies which traffic in 
confiscated property.40 Section 4 defines 
“traffics” as:

(i) sells, transfers, distributes, 
dispenses, brokers, manages, or 
otherwise disposes of confiscated 
property, or purchases, leases, re-
ceives, possesses, obtains control 
of, manages, uses, or otherwise 
acquires or holds an interest in 
confiscated property…41

 
Since the US regards certain Cuban 

property and goods as confiscated from 
the US, this provision of Helms-Burton 
gives cause of action for US nationals 
against foreign companies trading with 
Cuba in relation to certain ventures. The 
position taken by Mexico and Canada is 
that this potential infringement on their 
trading with Cuba directly violates Ar-
ticle 309 of NAFTA, which provides:
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… [N]o Party may adopt or 
maintain any prohibition or 
restriction on the importation of 
any good of another Party or on 
the exportation or sale for export 
of any good destined for the ter-
ritory of another Party, except 
in accordance with Article XI 
of the GATT…42

 Article XI of the GATT prohibits 
any restrictions “other than duties, taxes, 
or other charges,” while allowing for 
certain necessity exceptions which do not 
apply here.43 Therefore, the restrictions 
imposed by Helms-Burton violate not 
only NAFTA, but also the GATT, since 
American bases for restriction between 
Cuba and other nations are rooted in 
causes for recovery and not in any of the 
exceptions under Articles XX or XXI of 
the GATT, which include: measures to 
protect public morals or health, measures 
relating to the importation or exporta-
tion of gold or silver, or measures relating 
to the conservation or exhaustible natural 
resources, among other exceptions.44

Key Cases

Havana Club
 The recent controversial “Havana 

Club” rum case is a prime example of 
how US laws affect foreign trade. Before 
the Cuban revolution in 1959, Havana 
Club was one of the best selling rums in 
the world, with the US being its number 
one market.45 It was owned and manu-
factured by the Arechabala family. In 
1960, Fidel Castro’s regime confiscated 
the Havana Club distilleries from the 
Arechabala family, without compensa-
tion, to hold for State use. A couple of 
years later, the US trade embargo came 
into force.

 Cuban-owned company Cubaex-
port began to export Havana Club rum 
in 1972, primarily to communist Eastern 
European countries and to the Soviet 
Union. Four years later, Cubaexport 
registered the “Havana Club” trademark 
with the US Patent and Trademark Office 
(PTO). In 1993, Cubaexport became 
Havana Rum and Liquors (HR&L) and 

entered into a joint-venture agreement 
with French company Pernod-Ricard 
for its rum business. The two companies 
formed Havana Club Holding, S.A. 
(HCH), a Luxembourg corporation, and 
Havana Club International, S.A. (HCI), 
a Cuban corporation.46 

 The “Havana Club” trademark was 
eventually assigned to HCH in 1994. 
The assignment was approved by the 
US Office of Foreign Assets Control 
(OFAC) in 1995 and authorization was 
given to both HR&L and HCH for all 
transactions related to the trademarks. 
HCH renewed the US registration for 
the “Havana Club” trademark in 1996 
for an additional ten years.

 In 1996, Bacardi & Company, 
Ltd., a Bermudan company, along with 
Bacardi-Martini USA, Inc., a corporation 
based in Delaware (jointly “Bacardi”), 
started selling Havana Club-labeled 
rum in the US.47 The rum was made in 
the Bahamas. As soon as Pernod-Ricard 
discovered Bacardi was selling “Havana 
Club” rum in the US, the company 
filed suit in US District Court for the 
Southern District of New York, seek-
ing to enjoin enforcement of Bacardi’s 
“Havana Club” trademark in the US. 
Bacardi counterclaimed that the license 
assignment HCH obtained from OFAC 
was done by fraud. 

 Soon after, in 1997, Bacardi bought 
all remaining rights, if any, to the 
“Havana Club” trademark from the 
Arechabala family. While the case was 
still pending, Bacardi lobbied Congress 
to pass regulations aimed at stopping 
Pernod-Ricard from enforcing any rights 
to the “Havana Club” trademark in the 
US.48 The lobbying efforts were success-
ful and Section 211, which deals with 
trademark issues related to confiscated 
assets, was included in the 1998 Omni-
bus Appropriations Act (OAA).49 Section 
211(a)(1) of the OAA reads:

Notwithstanding any other 
provision of law, no transaction 
or payment shall be authorized 
or approved pursuant to section 
515.527 of title 31, Code of 

Federal Regulations, as in effect 
on September 9, 1998, with 
respect to a mark, trade name, 
or commercial name that is the 
same as or substantially similar 
to a mark, trade name or com-
mercial name that was used 
in connection with a business 
or assets that were confiscated 
unless the original owner of the 
mark, trade name, or commer-
cial name, or the bona fide suc-
cessor-in-interest has expressly 
consented.50

In effect, the provision refuses to 
grant legitimacy or recognition to any 
brand name associated with a company 
whose assets were confiscated by the 
Cuban government on or following July 
1, 1959. 

 The District Court decided that Ba-
cardi did not have standing to challenge 
the license HCH received from OFAC 
and that OFAC’s granting of the license 
was not reviewable.51 A month after 
these rulings, however, OFAC revoked 
HCH’s license to the “Havana Club” 
trademark, retroactive to the date it was 
issued, citing the decision to do so was 
based on information that had recently 
come to its attention. Shortly thereafter, 
the District Court reversed course and 
ruled that HCH did not have any right 
to the “Havana Club” trademark due to 
OFAC’s revocation. The District Court 
eventually ruled against HCH and HCI 
in June of 1999. The US Court of Ap-
peals for the Second Circuit affirmed the 
District Court’s ruling.

 Following the appellate decision, 
the EU filed a request to enter into 
consultations with the US under the 
Understanding on Rules and Procedures 
Governing the Settlement of Disputes 
(DSU), a dispute settlement system of 
the WTO, to be heard by the Dispute 
Settlement Body (DSB).52 When the two 
parties were unable to reach any agree-
ment, the EU requested the formation 
of a panel under Article 6 of the DSU, 
challenging Section 211 of the OAA as 
a violation of WTO obligations. The 
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EU’s complaints centered on Section 
211’s violations of various articles of 
the WTO’s Trade-Related Aspects of 
Intellectual Property Rights agreement 
(TRIPS).53 The articles in question dealt 
mainly with recognition of trademark 
rights by WTO members and principles 
of free trade related to the recognition of 
such trademarks, national treatment, and 
most favored nation (MFN) treatment. 
The EU also requested that the US bring 
its laws within conformity of TRIPS. 
The US replied that Section 211 was in 
conformity with TRIPS and requested 
that the EU abandon its claims.

 Of the twelve violations claimed by 
the EU, the Panel only found one.54 Sec-
tion 211(a)(2) of the OAA states: 

No US court shall recognize, 
enforce, or otherwise validate 
any assertion of rights by a des-
ignated national based on com-
mon law rights or registration 
obtained under such section 
515.527 of such confiscated 
mark, trade name, or commer-
cial name.55

 The Panel decided that this para-
graph directly contradicted Article 42 of 
TRIPS, which states:

Members shall make available to 
right holders civil judicial proce-
dures concerning the enforcement 
of any intellectual property right 
covered by this Agreement… All 
parties to such procedures shall be 
duly entitled to substantiate their 
claims and to present all relevant 
evidence.56

Other than this violation, the Panel 
did not find that Section 211 violated 
trademark ownership rights, per se, na-
tional treatment, nor MFN obligations. 

 The DSU allows appellate review of 
the Panel’s decision to the losing party. Both 
the EU and the US appealed the Panel’s 
ruling. Under DSU procedure, once the 
Appellate Body reaches a decision, “the 
conclusions and recommendations con-
tained in that report become binding upon 
the parties to the dispute.”57

 The Appellate Body concluded that, 
with respect to the protection of trade-
marks, Section 211 violated national 
treatment and MFN obligations under 
TRIPS. In regards to Section 211(a)(2), 
the Appellate Body reversed the Panel’s 
finding by deciding that Article 42 of 
TRIPS deals with procedural obligations, 
while Section 211 affects substantive 
trademark rights. The Appellate Body 
also reversed a Panel ruling that trade 
names are not a category of intellectual 
property protected under TRIPS.58 

 Implementation of the DSB’s 
findings must be done within a reason-
able time after the report is given. If 
implementation does not occur by the 
expiration of the time agreed upon, 
Article 22 of the DSU allows for the 
prevailing party to seek compensation 
and to suspend concessions or other ob-
ligations against the losing party.59 The 
Appellate Body’s report was adopted in 
January 2002, with the US stating that 
the necessary changes would be made 
by January 2003. After numerous status 
reports from 2002 through 2003 by the 
US to the DSB explaining congressional 
issues holding up the implementation of 
the Appellate Body’s findings, the EU 
and US agreed to extend the deadline 
for implementation of the findings until 
June 30, 2005. As of yet, the US has not 
made the necessary adjustments regard-
ing Section 211 to bring it in compliance 
with TRIPS.

 The Havana Club case exemplifies 
important points regarding US policies 
towards Cuban nationals and demon-
strates the lack of authority the WTO has 
in deciding national ownership issues and 
enforcing compliance with DSB rulings 
among WTO members. Before Bacardi’s 
lobbying efforts, the US, through its pat-
ent offices and court system, regarded 
Cubaexport and HCH as the true holders 
of the “Havana Club” trademark. It was 
only after Delaware-incorporated Bacardi 
successfully persuaded Congress to enact 
Section 211 of the OAA that HCH lost 
its trademark rights and any ability to 
assert its rights in a US court. Thus, in 

a twist of irony, the US used the Cuban 
government’s confiscation of the rum 
distilleries as the basis to confiscate the 
trademark Cubaexport properly acquired 
for itself.

 The case also shows how the DSB 
does not deal with the fundamental issue 
at the heart of the Havana Club problem: 
whether Cuba is the true owner of all 
assets and businesses that the US claims 
have been confiscated. The Appellate 
Body even addresses this problem in its 
concluding remarks: 

We wish to emphasize that this 
ruling is not a judgment on con-
fiscation as that term is defined 
in Section 211. The validity of 
the expropriation of intellectual 
or any other property rights 
without compensation by a 
WTO Member within its own 
territory is not before us. Nor 
do we express any view, nor are 
we required to express any view 
in this appeal, on whether a 
Member of the WTO should, 
or should not, recognize in its 
own territory trademarks, trade 
names, or any other rights relat-
ing to any intellectual or other 
property rights that may have 
been expropriated or otherwise 
confiscated in other territories. 

However, where a WTO 
Member chooses not to rec-
ognize intellectual property 
rights in its own territory 
relating to a confiscation of 
rights in another territory, a 
measure resulting from and 
implementing that choice 
must, if it affects other WTO 
Members,  comply with 
the TRIPS Agreement, by 
which all WTO Members 
are voluntarily bound. In 
such a measure, that WTO 
Member must accord “no less 
favourable treatment” to the 
nationals of all other WTO 
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Members than it accords to 
its own nationals, and must 
grant to the nationals of all 
other WTO Members “any 
advantage, favour, privilege 
or immunity” granted to any 
other WTO Member. In such 
a measure, a WTO Member 
may not discriminate in a 
way that does not respect the 
obligations of national treat-
ment and most-favoured-
nation treatment that are 
fundamental to the TRIPS 
Agreement.60 
The Appellate Body’s decision 

that Section 211 violates national 
treatment and MFN principles was 
based on the provision’s application. 
The Appellate Body agreed with the 
EU’s assessment that “the original 
owner who is a Cuban national is 
subject to Sections 211(a)(2) and 
(b), and the original owner who is a 
non-Cuban foreign national is not.”61 
According to the Appellate Body, 
MFN treatment is a “cornerstone of 
the world trading system,” and “in a 
word, fundamental.”62 

The WTO’s main goal is to pro-
mote free trade between its members, 
regardless of any political disputes 
they may have with each other. In 
the same vein, TRIPS “does not seek 
to correct or counter imbalances or 
injustices caused by unfair methods 
of acquisition or transfers of goods.”63 
It is not concerned with how assets 
were acquired or transferred in the 
past, but how trade is geared for the 
future.64 As a signatory to the WTO 
treaty, the US bound itself to perform 
certain duties pursuant to the ideals 
of the treaty. Thus, although the DSB 
was charged with settling the trade 
aspect of the Havana Club conflict, 
the problem entails deeper analysis, 
reserved for an international political 

organization to resolve such as the 
United Nations.

WAL -MART
In early 1997, a shopper at a Win-

nipeg, Manitoba, Wal-Mart store noticed 
that the sales tag on some pajamas read: 
“Made in Cuba.” Upon learning this, 
US-incorporated Wal-Mart immediately 
pulled all Cuban-made pajamas off the 
shelves of all 136 of its stores throughout 
Canada, deciding that selling the pajamas 
violated the US embargo with Cuba. 
Under US law, Wal-Mart would have 
been subject to fines of up to $1 million 
for violating the embargo. This removal 
of the pajamas by Wal-Mart prompted 
action by the Canadian government to 
investigate whether such action violated 
FEMA. Canadian officials declared that 
the pulling of the pajamas was in viola-
tion of the Canadian countermeasure 
to Helms-Burton, and Cuban-made 
pajamas returned to the store shelves 
within a few weeks. The alternative for 
the Canadian Wal-Mart subsidiaries 
was to pay a total of C$ 1.5 million for 
noncompliance with FEMA.

Six years after the discovery of the 
Cuban-made pajamas, US authorities 
fined Wal-Mart $50,000 for dealings 
with Cuba through its Canadian sub-
sidiaries. Wal-Mart voluntarily paid the 
fine after discussions with government 
lawyers, without any determination that 
a violation had been committed.65

 This case raises multiple issues 
regarding trade sovereignty and regula-
tions aimed at restricting trade between 
sanctioned countries and third parties. As 
one international journalist describes it:

It’s one thing for the United 
States to declare that its citizens, 
residents and companies will not 
deal directly with a particular 
sanctions target, such as Cuba, 
but it’s altogether another thing 
– both politically and under 
international law – for the US 
to say that the citizens, residents 
and companies of another coun-

try may not do so. It may be 
entirely permissible for the US 
to declare that its citizens… are 
prohibited from engaging in in-
direct transactions with a sanc-
tions target in a third country, 
for example, by buying Cuban 
cigars in Madrid. But that policy 
decision does not entitle the US 
government to decree that Span-
ish citizens cannot purchase the 
same Cuban cigar in Madrid.66 

In effect, prohibiting Canadian 
companies from selling and Canadian 
consumers from buying Cuban-made 
goods is exactly what the US attempted 
to do in this case. 

 In the aftermath of the Wal-Mart 
incident, one Canadian’s feelings about 
restrictive US trade policies were made 
known in a letter to the editor of the 
Winnipeg Free Press. It read:

My voice is just a small one in 
the vast wilderness; I hope oth-
ers will hear it and join in. I will 
not be shopping in Wal-Mart 
anymore. It is over pajamas. I 
feel if Wal-Mart wants to do 
business in my country, then 
it must follow our laws. We do 
not have a trade embargo with 
Cuba; the United States does. 
That is its right as a country and 
I honor its decision. But this is 
Canada and if you do business 
here then you go by the rules. 
Perhaps it is only a small thing, 
but it can grow to larger issues. 
The few cents I may save by 
shopping at Wal-Mart is not 
worth the price of knowing I 
must have American laws con-
trol me. There is more at stake 
here than a pair of pajamas. It’s 
called integrity.67 

 Although Canada did not petition 
the WTO to hear the matter, it is hard to 
imagine a panel upholding a US policy 
of being able to dictate what items Ca-
nadian retail stores are permitted to stock 
on their shelves that originated from 
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another country with which Canada is 
legally entitled to trade. Such an extrater-
ritorial measure would unquestionably 
contradict WTO ideals and various in-
ternational legal principles dealing with 
sovereignty and the freedom to contract 
between nations, as well. 

The case also demonstrates how for-
eign measures “might provide a defense 
to prosecution under or civil enforcement 
of US sanctions in light of the ‘foreign 
state compulsion doctrine’ or interna-
tional law.”68 According to the doctrine, 
a country is forbidden from preventing 
action taken by a person in another 
country that is required by the laws of 
the other country. Various US court 
opinions have indicated that the doctrine 
excuses a person in such an instance 
from criminal or civil liability under US 
law.69 In this regard, FEMA’s authority 
over Canadian companies, including the 
Wal-Mart subsidiaries, provided a proac-
tive defense to legal action being brought 
by the US: complying with US penalties 
would violate Canadian law under these 
circumstances.

Security Exceptions of the 
GATT 

 Article XXI of the GATT provides 
for security exceptions to trade mandates, 
allowing members to exercise economic 
sanctions against other countries under 
the umbrella of “national security.”70 When 
the EU first decided to challenge Helms-
Burton under WTO proceedings, the US 
announced that it would seek to invoke 
Article XXI as justification for its treatment 
of Cuban nationals – the only means of 
overriding a WTO verdict.71 Section 2(28) 
of Helms-Burton states: “For the past 36 
years, the Cuban Government has posed 
and continues to pose a national security 
threat to the United States.”72 Exactly what 
type of security threat Cuba poses to the 
US is unclear, as Helms-Burton mostly 
only details illegal activities Castro oversees 
within his own country. However, the EU 
and the US reached an understanding 
before formal proceedings ever com-
menced, keeping the WTO from issu-

ing a decision with regards to the US’s 
security justification.73

 It has been widely speculated that 
US sanctions against Cuba are designed 
to punish its political system, rather than 
for security measures. Some have sug-
gested that Article XXI should specify 
which types of security reasons would 
validate economic sanctions against other 
countries.74 Examples of such threats 
may include wartime enemies, nations 
that tolerate drug trade, or those that 
support terrorism.75 Such delineation 
would not allow economic sanctions 
purely for political reasons.

 The US’s economic treatment of 
Cuba is suspect as it relates to security 
concerns. Former US Representative and 
current advisor on the Homeland Secu-
rity Advisory Council Lee H. Hamilton 
supports the repeal of Helms-Burton. He 
states that although Helms-Burton was 
originally designed to influence Cuba 
to move towards democracy by isolating 
the island nation, it has “hurt the Cuban 
people” and “even helps keep Castro in 
power.”76 Hamilton argues that the mea-
sure even gives Castro a new scapegoat 
for his economic failures, enabling the 
fostering of strong sentiments among 
some Cubans that Castro is a type of 
“David” to the US’s “Goliath.” The 
embargo has kept needed medicines and 
medical supplies from reaching many of 
Cuba’s sick. In an article Hamilton wrote 
in 1997, he points out that the US can 
look to its own past political dealings to 
better understand how to effect positive 
change in other countries without resort-
ing to economic sanctions. He says: 

The US should learn from its 
successful engagement with 
Eastern Europe. Communist 
regimes there fell not because 
they were isolated but because 
they were penetrated by people, 
new ideas, and commerce. Our 
policy of engagement with 
China is based on this view. 
The Pope who will travel to 
Cuba early next year is right 
to engage the Cuban people 

directly, as he did the people of 
Eastern Europe. He is not trying 
to isolate them or coerce them. 
Washington would be wise to 
follow his example.77 

 Hamilton also addresses the prob-
lems with the US’s use of Article XXI 
with regards to Cuba. The US’s conten-
tion to the EU in 1996 was that by invok-
ing Article XXI, it would automatically 
take the matter out of the WTO’s juris-
diction. Under Article XXI(b), a mem-
ber is allowed to implement economic 
sanctions “which it considers necessary 
for the protection of its essential security 
interests.”78 Hamilton argues that if the 
US had used this provision of the GATT 
to counter the EU’s challenge, it would 
have weakened the WTO’s trading sys-
tem and credibility. More dangerously, he 
argues, it would have opened the door for 
any country to use the security exception 
“to justify protectionism.”79

 Since the formation of the WTO, 
no panel has heard any cases involving 
the invocation of Article XXI.80 Thus, it 
has not yet been interpreted under the 
DSU procedures. However, pre-WTO, 
nations have invoked the GATT’s na-
tional security exception a total of seven 
times. Should the issue ever come before 
a panel, some observers suggest the DSB 
pay heed to the pre-WTO invocations:

The WTO should follow the 
original interpretation of Ar-
ticle XXI, which permitted 
trade sanctions only in the face 
of threats to national security 
in time of war or other emer-
gency. Under this definition 
the United States could only 
sanction its wartime enemies, 
nations that support such en-
emies, and nations that use 
indirect means to undermine 
US national security… Article 
XXI would no longer permit, 
however, sanctions designed to 
punish regimes with political 
systems opposed by the United 
States, or sanctions designed 
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to promote human rights and 
democratization.81

 The arbitrariness that a country 
may use to implement economic 
sanctions must somehow be checked 
by the WTO. Some have suggested 
that the WTO implement a review of 
good faith “to see whether the Member 
State in fact considers that the measure 
taken is necessary to protect its essen-
tial security interests.”82 The purpose 
of the review by a WTO panel would 
be to determine whether the member 
is genuinely acting to protect itself 
from security threats and not using the 
exception as a “cloak” for protection-
ism.83 Wayne S. Smith, former chief 
of the US Interests Section in Havana, 
is an outspoken dissident of US eco-
nomic policies towards Cuba. As far 
as Cuba posing a security threat to the 
US, Smith says, “the claim that [this] 
impoverished little island somehow 
threatens our security is without sub-
stance and, more than anything else, 
demeans our own nation.”84 In fact, 
a 1998 Pentagon report used terms 
such as “residual” and “defensive” to 
describe Cuba’s military capabilities, 
“judging that Cuba no longer posed a 
national threat.”85

 Instead of the unilateral economic 
sanctions taken by the US, other WTO 
members have taken multilateral ap-
proaches to help alleviate the controver-
sial political climate in Cuba. Most nota-
bly, the EU adopted a resolution in 1996 
informing Cuba that future economic 
relations would depend on advancements 
in the areas of human rights and political 
freedoms.86 In the same spirit, the 1997 
pact Canada signed with Cuba included 
provisions of cooperation in fighting 
drug trafficking and international ter-
rorism.87 In exchange, Canada pledged 
to broaden economic ties and “to provide 
Cuba with food and medical aid.”88 Such 
measures are more likely to bring the de-
sired changes in Cuba than has the US’s 
forty-two-year-old embargo. Also, such 
multilateral trade policies more closely 

reflect WTO ideals than do US tactics 
of unilateral sanctions with threats of 
resorting to security exceptions whenever 
any member proposes to challenge its 
policies towards Cuba.
 

Conclusion
 Helms-Burton has sparked world-

wide debate concerning what are con-
sidered to be legitimate security interests 
versus economic protectionism. Whether 
it is, in fact, illegal to traffic Cuban goods 
due to their confiscation-related past is 
a question which must be addressed by 
the appropriate international organiza-
tions. However, what is clear is that it 
is not one to be answered by the WTO. 
With Helms-Burton, the US confuses 
the matter by threatening to impose 
legal penalties against foreign parties 
whose only goals are related to expand-
ing international trade. Since US prob-
lems originate with Castro’s regime, its 
laws should read accordingly, instead of 
seeking to restrict trade between foreign 
countries. By threatening to exercise its 
rights under Article XXI of the GATT for 
its dealings with Cuba, the US also risks 
setting a dangerous precedent in fostering 
economic protectionism among WTO 
members. If the US is truly concerned 
with human rights issues and the lack 
of political freedoms available to Cuban 
citizens, it would be better served to open 
the paths of exchange instead of attempt-
ing to close them. 

 The power that the WTO carries 
is only as strong as the credence and 
effectiveness given to it by its members. 
As long as the member states make ef-
forts which are progressively aimed at 
freer trade globally, then the WTO can 
continue to function legitimately as a 
regulating and settlement body. How-
ever, if members choose to pursue their 
own political or financial agendas, at the 
same time disregarding free trade ideals 
and economic harmony, then it would 
only be a matter of time before the WTO 
collapses, destroying all international 
trust and stability. The world could not 
afford such a result. 

 Philippe Cicchini is a third-year law 
student at Wayne State University Law 
School in Detroit, Michigan.
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tion. A longer transition time should 
facilitate more efficient production and 
profitability. In order to obtain maxi-
mum profits from potential domestic 
sales in China, planning should address 
potential sourcing from within China. 
Lawyers can help their clients prepare for 
related issues by recognizing the impor-
tance of dealing with business decisions 
in a synchronized, integrated way. 

Labor Costs. The low cost of labor 
has often been a driving factor in a 
company’s decision to relocate to Asia. 
Labor costs have recently become inflated 
in China, but remain significantly lower 
than the United States

The Automotive Market. There has 
been an explosive growth of over 40% in 
the automotive market in China in recent 
years. However, that situation is level-
ing off as the domestic market becomes 
saturated with cars, diminishing demand 
and profits. 

Final Decision. To decide where or 
when to move, leaders must find a place 
with high productivity and competitive 
cost of materials. China offers a flexible la-
bor market, an efficient domestic market, 

and a way (although not always an easy 
one) to take profits out of the country. 

Legal Challenges for Automotive 
Suppliers in China 

Richard Goetz, Associate General Counsel, 
Ford Motor Company

Goetz identified several challenges 
facing automotive suppliers in China.

Control. When opening a plant 
in China, suppliers must determine 
whether to control operations via equity 
ownership or contracted rights. 

Those considering gaining control 
through equity should be aware that 
complete ownership of a company in 
China is permitted only if it is an export-
only company. The Chinese government 
will allow up to 50% equity in auto 
assembly. Those electing equity, must 
determine whether to create a Wholly 
Foreign Owned Enterprises (WFOE) 
or joint venture. A joint venture is often 
more efficient in terms of resources and 
transition time, because it allows repre-
sentatives from the non-Chinese compa-

After the Annual meeting of the 
International Law Section of the State 
Bar of Michigan held in the Sheraton 
Hotel, Novi, on October 6th, the Sec-
tion hosted the program: Business and 
Legal Challenges for Automotive Suppliers 
in China and India. Bruce D. Birgbauer, 
Chair of the Section, acted as modera-
tor to the four speakers, Charlie Choi, 
Richard Goetz, Seema Chaturvedi, and 
Gerald B. Fedchun. A brief overview of 
their statements follow.

Globalization and the Chinese 
Automotive Industry

Charlie Choi, Associate Principal, 
McKinsey & Company

Choi discussed the state of the au-
tomotive industry in China and several 
issues to be considered in the decision to 
relocate operations to China.

Quality. China has been tradition-
ally considered to be a low cost loca-
tion to produce goods that may lead to 
compromises in quality, but China has 
evolved into a host for high quality 
manufacturing, as demonstrated by the 
lean factories of Audi and Honda. 

Planning. In order for a transnation-
al relocation to be as successful, business 
leaders must plan the operations carefully. 
A relocation from the West to China may 
take up to 30% more planning time than 
other relocations. Specifically, interested 
companies should plan for home office 
representatives to stay in China longer, 

poten-
t i a l l y 
needing 
several 
y e a r s 
t o  e x -
ecute a 
smooth 
trans i -
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The audience during the presentations

Richard Goetz, Associate General 
Counsel, Ford Motor Co.

Seema Chaturvedi, Managing 
Director of the Accelerator
Group, LLC during her 

presentation

ny to work 
with the 
C h i n e s e 
company 
to ensure 
c u l t u r a l 
u n d e r -
s t a n d -
ing and a 
smoother 
transition. 

A joint venture may provide additional 
intellectual property protection and con-
trol over sales, quality, and services. 

Drafting a contract to provide 
control raises several challenges. For ex-
ample, even with careful drafting, protec-
tion of intellectual property rights may 
be limited. Furthermore, contractual 
control limits the flexibility of suppliers 
to obtain political help. It is becoming 
more common for suppliers to provide 
foreign arbitration clauses in contracts, 
often selecting the Swedish courts to re-
solve disputes. Enforcement of breach of 
contract remedies or foreign arbitration 
awards may prove difficult.

Location. As in selecting any loca-
tion, interested parties should consider 
the location of key customers, suppliers, 
and skilled workers. China also has tax 
incentives to drive investment in key 
areas, including incentives to operate in 
Central or West China. 

Reputation. Suppliers operating 
anywhere overseas should be diligent 
to protect their reputations. In particu-
lar, suppliers should be aware of their 
obligations under the Foreign Corrupt 
Practices Act (FCPA), human rights 
laws, environmental regulations, workers’ 

health and safety regulations, and other 
compliance issues. Suppliers should pay 
attention to their own compliance and 
the compliance of their suppliers, part-
ners and distributors.

Intellectual Property Rights. One 
of the greatest challenges facing suppliers 
operating in China is the risk to intellec-
tual property rights. Suppliers can reduce 
the risk, but not eliminate the risk, by 
following registration procedures and 
closely monitoring the registries and the 
market for similar products. 

Tax Issues: Sources suggest that the 
income tax may soon be lowered from 
33% to approximately 20%. 

  
Opportunities in India: 2005 and 

Beyond, from the perspective of an 
investment banker

Seema Chaturvedi, Managing Director, 
Accelerator Group, LLC

Chaturvedi discussed the business 
climate in India and potential opportuni-
ties for automotive suppliers.

The next step now is to integrate India 
in the global automotive industry. This is 
just now starting to take place, with the 
India Auto Expo that will be opened in 
New Delhi on January 12-17, 2006.

Overview of the Market. Many 
OEMs have created joint ventures in 
India, driven by the lifting of restrictions 
on foreign owned industries in 2001. 
Furthermore, 9 out of the 10 largest auto-
component suppliers have joint venture 
operations in the northern and southern 
regions of India. There are also 483 parts 
suppliers in India, mainly producing 

engine parts. 
India is striving 
to meet inter-
national quality 
standards. Cur-
rently, 277 auto 
suppliers have 
cer t i f i ed  for 
ISO 9000, and 
9 have certified 
for QS 9000. 

India 
is mainly 
a  t w o -
whee l ed 
v e h i c l e 
m a r k e t , 
but all ve-
hicle seg-
ments are 
growing. 
India  i s 
the fourth 
largest in 
the pas-
senger vehicle market and the fifth 
largest in the tractor market, with a fast 
increasing exports sector. The component 
manufacture segment is expected to grow 
at a rate of 25% or 30% per annum.

Exports are growing, and they have 
been estimated to reach $10 billion by 
2010. Indian companies, which oper-
ate with zero debt, are for the first time 
seeking to acquire foreign companies. As 
suppliers are setting shop in China, there 
is increased availability of private equity 
in the Indian component sectors that 
should be taken into account. 

Educated Work Force. India has 
a well-educated workforce with a large 
number of engineers educated in English 
and a new generation of management 
professionals trained in the United 
States. Indian companies strive to be 
global companies rather than domestic 
providers. 

Profitability. Several reasons explain 
India’s success. There has been steady 
growth and strong in-house institutions. 
Furthermore, the consumer market has 
grown considerably in rural and urban 
areas. Roughly fifty percent of the work-
ing population can now buy $8,000 cars, 
a sharp increase from the past that signals 
a profitable domestic market for automo-
tive companies settling in India. The low 
cost of materials and labor costs contrib-
ute to high profit margins. In addition, 
India enjoys an educated labor force and 
an environment with strong respect for 
engineering and design patents. 
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Annual Meeting Expenses 432.20 548.80

Travel Expenses 63.06

Copying 35.05

Printing 99.72

Newsletter 1,233.16

Miscellaneous 2,342.38

Total Expenses 457.20 4,322.45

Net Income (157.20) 7,727.55

Beginning Fund Balance:
Fund Bal-International Law Sec 30,312.96

Total Beginning Fund Balance 30,312.96

Treasurer's Report
International Law Section           

For the four months ending 01/31/06

Activity to date

January

Business and Legal Challenges for 
Automotive Suppliers in India 

Gerald B. Fedchun, President, Automotive 
Parts Manufacturers’ Association of Canada

Overview. Asia is 
providing lower costs 
to automotive suppli-
ers to the point that 
there has been a shift 
to buy fewer products 
from Mexico and to 
purchase more from 
Asia. India, Thailand, 
Indonesia, and Viet-
nam have become 

strong competition to China as hot 
places to locate. 

India has strong engineering, devel-
opment, and information technology 
sections. It is the largest growing market 
for light vehicles, with estimated growth 
from one million to two million for 2009. 
The market is growing at a rate of 25% a 
year, with investment of $3 billion. 

Key Advantages. India presents 
many advantages for companies who 
choose to settle there. As an English 
speaking country, communication from 
Indian offices to with other English-
based offices is easier and allows for the 
transfer of officers and facilitates the 
transfer of officers and expertise. In spite 
of low domestic volume sales, India is a 
competitive market due to the low cost 
of labor, including low cost highly-skilled 
personnel. India provides a high level of 
productivity using TPS, as well as high 
quality of engineering and engineering 
centers. Other advantages to operating 
in India, include the recent liberalization 
measures, lower foreign exchange con-

trols, allowance of 100% equity participation, reduced tariffs, and better infrastructure 
than other Asian countries. 

Other Advantages. Although obtaining a patent is a lengthy and complicated 
process, India has strong intellectual property protection mechanisms. India is also an 
English common law system, where the judiciary is an independent from the other 
branches of government. Suppliers may also consider it to be an advantage that India 
is a democracy.

Challenges. India still has poor infrastructure, unreliable power service, and a 
deficient road system. Suppliers may also be frustrated by the government bureaucracy, 
which may cause delays and difficulties, particularly to smaller companies. Corruption 
is also an issue. Finally, the legacy of the caste system may interfere with staffing. 

Going Forward. Manufacturing in India would support exports and a growing 
domestic market. In general, companies tend to use their own engineers when abroad, 
but in India local engineers can, and should, be used to enhance the value of relocation. 
Finally, as suppliers move from China to other Asian countries, companies aiming at 
the American market should not forget that India is seven days closer than China!

Fedchun explained 
the challenges and 
pportunities related 

to establishing a 
company in India. 
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Mergers and Acquisitions in China 
Sara Burggraaf,1 Wayne State University School of Law

Today, more and more foreign com-
panies are looking to acquire companies 
in China. In fact, the first half of 2004 
alone boasted more foreign acquisitions 
of Chinese companies than all of 2003.2 
China is certainly an alluring market 
for foreign investors, and often mergers 
and acquisitions are the quickest way to 
establish a presence in that market. But 
any foreign investor wishing to undertake 
an acquisition or merger in China should 
be keenly aware of the tax implications 
of such transactions. 

M&A Transaction Basics 

In the U.S., M&A transactions can 
take on one of many forms. For example, 
under U.S. law, a merger can be effected 
by exchanging cash or shares of the ac-
quiring entity for shares of the target 
entity, leaving either the acquiring entity 
(as in a forward merger) or the target 
entity (as in a reverse merger) as the sur-
viving entity. Similarly, acquisitions can 
be structured in many ways. For example, 
an acquirer could purchase the assets of 
the target with shares of the acquiring 
entity or with cash, or some combina-
tion thereof. Similarly, an acquirer could 
purchase the shares from shareholders 
of the target entity with shares of the 
acquiring entity or with cash, or some 
combination thereof. 

On the other hand, China does not 
permit all of the M&A transactions that 
are permitted under U.S. law. In recent 
years, however, China has opened its 
doors to a number of transaction struc-
tures, such as acquisition of a Foreign 
Invested Enterprise (FIE), acquisition of 
all the assets of a Chinese company, ac-
quisition of shares in a Chinese company, 
and the acquisition from other foreign 
investors of interests in Chinese enti-
ties.3 The basic tax implications of these 
transactions involving foreign investors 
are outlined below. 

Tax Implications of Mergers

Under both U.S. and Chinese tax 
laws, the straight merger of a target into 
an acquirer, or an acquirer into a target 
can generally be effectuated tax-free.4 
That is, if structured according to the ap-
plicable Chinese tax regulations, neither 
the acquiring entity (which generally 
receives shares of the target entity from 
the target’s shareholders in exchange for 
its shares, or a combination of cash and 
shares) nor the transferors of interests 
in the target entity (which, in exchange 
for their shares of the target, generally 
receive shares of the acquiring entity or 
a combination of shares of the acquiring 
entity and cash) will recognize any gain 
or loss on the merger, and therefore the 
transaction will not result in any tax 
consequences for either party. 

Furthermore, under Chinese tax law, 
mergers are not treated as “transfers” for 
purposes of China’s Value Added Tax, 
Business Tax, or Land Appreciation Tax.5 
While mergers appear to be the most 
tax-friendly way of acquiring a domestic 
Chinese entity, mergers are not very com-
mon in practice. This is primarily a result 
of the lack of transparency in accounting 
of many Chinese entities. Therefore, for-
eign investors are unwilling to commit to 
merging with domestic entities because 
they may be unable to ascertain exactly 
what they are purchasing, which may 
lead to subsequent exposure to previously 
hidden liabilities. 

One popular form of merger in the 
United States, the triangular merger, is 
not permitted under Chinese law. In a 
triangular merger, the acquiring entity 
establishes a subsidiary. The subsidiary 
then acquires the target entity (gener-
ally with shares of the acquiring entity, 
shares of the subsidiary, or some com-
bination of shares and cash). Finally, in 
a forward triangular merger, the target 

entity merges into the subsidiary; or, in 
a reverse triangular merger, the subsidiary 
merges into the target. The primary rea-
son that triangular mergers are preferred 
is to avoid exposing the acquiring entity 
to hidden liabilities of the target. The 
only amount the acquiring entity stands 
to lose if hidden liabilities of the target 
subsequently arise is its investment in the 
subsidiary. By establishing the subsidiary 
as a separate legal entity, the acquiring 
entity can effectively shield the assets that 
remain in the acquiring entity. 

Under Chinese law, however, the 
parties to a merger must currently be 
in operation and have “commenced 
production.”6 This requirement “effec-
tively ban[s] the creation of new FIEs 
specifically for the purpose of triangular 
mergers.”7 Since generally the acquiring 
subsidiary is only set up for the purpose 
of acquiring the target, it does not ac-
tively engage in any business activity, and 
therefore does not meet the definition of 
having “commenced production” and 
cannot be a party to a merger. 

Currently there is a heavy lobby of 
foreign investors urging the Chinese 
government to allow triangular merg-
ers, and further, to allow them to be ef-
fectuated tax-free. In fact, it is expected 
that in 2006 the Chinese government 
will amend the company and tax laws 
to permit this transaction.8 This will 
undoubtedly assuage investors’ fears of 
being exposed to potentially devastat-
ing hidden liabilities and increase the 
number of mergers undertaken in China. 
Investors are much more likely to be will-
ing to merge if the risks of doing so are 
known and quantifiable. 

Tax Implications of Equity 
Acquisitions

Equity acquisitions occur when one 
entity acquires an interest in another 
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entity. Under current Chinese law, this 
transaction is taxable. That is, the trans-
feror has an obligation to pay capital 
gains tax on any gain realized on the 
transfer.9 On the other hand, an equity 
acquisition can be accomplished tax free 
under U.S. law if it qualifies as a “reorga-
nization.” Generally speaking, an equity 
acquisition qualifies as a reorganization 
if the equity of the target is acquired 
solely in exchange for the equity of the 
acquiring entity (i.e. shares are the only 
type of consideration that can be used to 
purchase the interest in the target).10 If, 
however, the transaction does not meet 
the requirements of a reorganization, it 
will be taxable under U.S. law and, just 
like under Chinese law, the transferor will 
be obligated to recognize a capital gain 
or loss on the transfer. 

The major difference in U.S. and 
Chinese tax treatment of this kind of 
transaction is that, under U.S. law, any 
gain realized in the transaction is taxed 
at a preferential capital gains tax rate 
(generally 15%). Under Chinese law, 
however, there is no preferential tax rate 
on capital gains. That is, gains realized on 
equity transfers are taxed at the ordinary 
income tax rate (generally 33%). 

Another concern under Chinese law 
is whether, as a result of an acquisition by 
a domestic entity of an interest in an FIE, 
the entity ceases to qualify as an FIE. If 
the entity no longer qualifies as an FIE 
after the transfer,11 the question becomes 
whether the FIE was an FIE for 10 years 
or more prior to the transfer. FIEs receive 
various tax preferences contingent on the 
entity remaining an FIE for 10 years. 
Specifically, Chinese tax law states that 
“[a]ny enterprise with foreign investment 
of a production nature scheduled to oper-
ate for a period of not less than ten years 

shall, from the year beginning to make 
profit, be exempted from income tax in 
the first and second years and allowed a 
fifty percent reduction in the third and 
fifth years.”12 If, after the transfer, the 
entity no longer qualifies as an FIE, it 
may be required to repay any tax benefits 
it received as an FIE. 

Tax Implications of 
Asset Acquisitions

Under U.S. tax law, asset acquisi-
tions can be accomplished tax-free so 
long as the transaction qualifies as a 
reorganization. Specifically, an asset 
transfer qualifies as a reorganization if 
“substantially all” of the assets of the 
target are transferred in exchange for 
equity of the acquiring entity.13 In other 
words, if the transaction qualifies as a 
reorganization, the transferor will not 
recognize any capital gain on the transfer 
of its assets. 

On the other hand, under Chinese 
tax law, asset acquisitions have perhaps 
the most severe and complicated tax 
consequences. All gains or losses on 
asset transfers are taxable income.14 
The amount of tax levied depends on 
the nature of the asset transferred. For 
example, certain assets are subject to a 
value added tax, a business tax, a land 
appreciation tax, or other miscellaneous 
taxes. Each of these taxes is levied at dif-
ferent tax rates. 

Value Added Tax
China’s Value Added Tax is applied 

to inventory and work in process materi-
als that are transferred in an asset acquisi-
tion. The amount of this tax is 17% of 
the value of the property transferred. 
While there is an exemption from the 
VAT where the transfer constitutes a sale 

of substantially the “whole business,” this 
determination is made by the State Tax 
Bureau and not until after the transfer 
is made.15 

Business Tax
A Business Tax is generally applied 

to the transfer of intangible assets, and 
real property. The amount of the Business 
Tax is 5%. Similar to the Value Added 
Tax, there is an exemption available for 
sales of a “whole business.” Unlike the 
Value Added Tax exemption, however, 
this determination is made by the Local 
Tax Bureau.16 Therefore, one transaction 
could potentially result in two different 
tax conclusions. 

Land Appreciation Tax
China’s Land Appreciation Tax is of-

ten the most burdensome tax associated 
with an asset transfer. This tax applies 
to the amount any transferred land ap-
preciated while it was in the transferor’s 
possession. The rate of this tax varies, 
depending primarily on the amount of 
value added by the transferor. Generally, 
however, this tax is levied at a rate of 30-
60%. The Land Appreciation Tax applies 
to any transfer of land, not just to asset 
transfer transactions. 

Other Miscellaneous Taxes
Various other taxes are often appli-

cable in Chinese asset acquisitions. For 
example, a deed tax of 3-5% is applied 
to the value of land use and/or building 
ownership rights transferred. Also, a 
stamp duty of 0.05% is applied to the ex-
ecution of various documents associated 
with the asset transfer transaction. 

Valuation Issues
Another common issue that arises 

in asset transfers in China is valuation.17 
Any gain that will be recognized on the 
transfer of assets depends on the value 
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of those assets at the time of the transfer. 
Under current Chinese regulations, when-
ever assets of a State-owned Entity (SOE) 
or assets of an entity in which an SOE 
has an interest are transferred, a statutory 
valuation of the assets is required.18 These 
statutory valuations must be performed by 
a licensed and approved local valuation 
firm in accordance with Chinese valuation 
practices.19 The purchase price of the as-
sets must be within 10% of the net asset 
value of the asset transferred.20 

Tax Implications of an 
SOE Spin-Off  

Frequently Chinese SOEs, not want-
ing to relinquish top level corporate 
control, will wish to spin off certain 
assets (often a particular plant or divi-
sion), forming a new wholly state-owned 
subsidiary. The SOE will then sell off all 
or part of its interest in the subsidiary, 
allowing a foreign investor to invest only 
in the subsidiary rather than the entire 
SOE. The tax treatment of this type of 
subsidiary formation under Chinese law 
varies substantially from U.S. law. 

Under U.S. tax law, an entity can form 
and capitalize a subsidiary tax free, so long 
as, in exchange for the assets transferred 
to the subsidiary, the subsidiary transfers 
stock of the subsidiary to the parent, and 

immediately after the transfer, the parent 
is in control of the subsidiary (defined 
generally as 80% ownership).21 Under 
Chinese law, however, this transaction 
is almost always taxable. That is, when a 
Chinese domestic entity transfers part of 
its assets in order to form a new wholly-
owned subsidiary, the parent entity must 
recognize a capital gain on the excess of 
the fair market value of the assets over 
their book value.22 The only exception 
to the general rule that capitalizing a 
subsidiary with appreciated property is a 
taxable event is when the parent transfers 
“all business activities as a whole” to the 
subsidiary.23 Since the desired effect of 
this particular transaction is to give a 
foreign investor an investment in only 
part of the assets of an SOE, it is unlikely 
that an SOE would be willing to transfer 
all of its operating assets into the subsid-

iary—this would defeat the underlying 
purpose of the spin-off transaction. So, 
in summary, spin-offs of subsidiaries are 
a taxable event in China, whereas in the 
U.S., such spin-offs can easily be accom-
plished tax-free. 

Overall Suggestions and 
Observations

Merger and acquisition law in China 
is currently in a state of flux, and interpre-
tation and applicability of those laws still 
needs much clarification. However, pur-
suant to its WTO commitments, China 
agreed to open its borders and provide 
greater access to foreign investors. In turn, 
one would expect forthcoming company 
and tax legislation relating to merger and 
acquisition transactions to reflect this 
policy by allowing greater flexibility in 
accomplishing these transactions and al-
lowing tax on gains resulting from them 
to be deferred. 
The Chinese Government Should Allow for 

Tax-Free Triangular Mergers.
In China, while mergers can be ac-

complished tax-free, many investors are 
simply unwilling to enter into them for 
fear of potential risk resulting from hidden 
liabilities that may surface from within the 
domestic target. Until foreign investors 

are comfortable with Chinese accounting 
practices and the transparency of financial 
reporting by Chinese companies, they will 
continue to avoid this type of business 
combination transaction. 

By allowing for a tax-free triangular 
merger, however, the Chinese government 
could put these fears to rest. Triangular 
mergers allow foreign investors to limit 
their exposure to risk. In effect, the risk is 
limited to the amount of capital contrib-
uted to the subsidiary that will, in turn, 
merge with the target. The triangular 
merger is a structure that the interna-
tional business community is familiar 
and comfortable with, and the Chinese 
government would be well advised to issue 
legislation to allow them to be accom-
plished tax free. Allowing tax-free triangu-
lar mergers would undoubtedly convince 
more investors to opt for a merger, which 
in turn would promote economic growth 
and efficiency in China. 

The Chinese Government Should Allow 
SOEs to Spin Off Subsidiaries Tax Free.

Similarly, the Chinese government 
would be well advised to amend the 
current laws relating to the taxation of 
SOE spin-offs. The current laws discour-
age SOEs from spinning off subsidiaries 
because doing so will result in potentially 
significant enterprise income tax liability 
for the SOE. But if SOEs do not spin off 
assets into subsidiaries to be acquired by 
foreign investors, SOEs are often effec-
tively preventing foreign investors from 
investing in these assets at all, since SOEs 
are often hesitant to relinquish top-level 
corporate control to foreign investors. On 
the other hand, allowing SOEs to spin off 
operating assets into subsidiaries without 
having to recognize any enterprise income 
tax, would encourage more merger and 
acquisition transactions to occur in China. 
As with allowing triangular mergers, this 
would in turn promote greater efficiency, 
profitability, and economic growth. But 
if the Chinese government continues to 
discourage SOE spin offs by taxing them, 
it will essentially encourage SOEs to 
maintain control over these assets. SOEs 
are notoriously inefficient, and certainly 

"However, pursuant to its WTO 
commitments, China agreed to 
open its borders and provide 

greater access to foreign investors."
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encouraging private investment in SOE 
assets would help achieve more efficient 
and profitable use of those assets. 

Foreign Investors Should be Aware of Tax 
Implications for Both Sides of the Transac-

tion. 
It appears that most of the tax bur-

dens resulting from merger and acquisi-
tion transactions are born by the target 
entity and its investors.24 While most 
frequently in merger and acquisition 
transactions, an FIE is the acquiring 
entity, foreign investors should be keenly 
aware of tax consequences for the target 
as well. This is primarily so because, in 
China, unlike in the U.S., hostile take-
overs are generally not allowed; therefore, 
an FIE must be willing to be acquired. 
Obviously, if a transaction is likely to 
result in an enormous tax burden on the 
target, it will be unlikely to consent to 
being acquired. Since mergers and acqui-
sitions can often lead to greater efficiency, 
profitability, and growth, the Chinese 
government may want to consider eas-
ing the overall tax burdens and allowing 
for greater flexibility in structuring these 
transactions in order to persuade more 
entities, particularly SOEs with inef-
ficient management and operations, to 
consent to being acquired. 

The Future of M&A in China
If market trends continue as they 

have for the past several years, M&A 
transactions will continue to become 
increasingly popular in China. However, 
the legal and regulatory framework is still 
developing, and could result in unpre-
dictable changes to the M&A environ-
ment. Investors desiring to undertake 
such transactions in China should keep 
abreast of this changing area of law and 
plan transactions carefully in order to 
achieve their desired results while mini-
mizing transaction costs and risks. 
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Minutes of Regular Section Meeting - December 6, 2005
Scott T. Fenstermaker

On Tuesday, December 6, 2005, the 
Council of the International Law Sec-
tion of the State Bar of Michigan held a 
Regular Meeting at the offices of Miller 
Canfield, Detroit, Michigan, pursuant 
to a notice duly circulated to all Section 
members.

Call to Order

The Chair, Bruce D. Birgbauer, called 
the meeting to order at 4:15 p.m.

Introductions 

Section members and guests in at-
tendance introduced themselves and 
described their professional affiliations. 

Approval of Minutes

 The Minutes of the Regular Meet-
ing of the Council of the International 
Law Section, held on June 14, 2005, 
were presented for review and approval. 
Upon motion duly made, seconded, and 
unanimously carried, the Minutes were 
approved by all members of the Section 
in attendance. 

Treasurer’s Report

 Mr. Birgbauer, in the absence of 
the Treasurer, presented the Treasurer’s 
Report for the twelve (12) months end-
ing September 30, 2005 (the fiscal year). 
The fiscal-year income was $12,870.00 
and expenses were $9,231.32, for a net 
income of $3,638.68. When added to the 
beginning fund balance of $26,674.28, 
the Section had an ending fund balance 
of $30,312.96. Upon motion duly made, 
seconded and unanimously carried, 
the Treasurer’s report was approved as 
presented. 

Committees

 The Chair then presented a “Leader-
ship Roster” to the meeting. The Roster 
includes a list of the Committees. Scott 

Fenstermaker has moved from the Busi-
ness Law Committee and has been re-
placed by Bruce Birgbauer. Mr. Fenster-
maker will now co-chair a newly created 
Emerging Nations Committee.

International Bar Association 
The Chair will ask Lois Bingham 

to look into formalizing the Section’s 
relationship with the International Bar 
Association.

Michigan International 
Lawyer

 Christy Patrick, the Student Editor 
of the Michigan International Lawyer, 
reported that the fall issue has just come 
out and that the staff is working on the 
next issue. January 15 is the submission 
deadline for that issue.

Committee Reports
Committee Activity 

The Chair announced that he was 
working on ways for the committees to 
engage in additional activities. He will ask 
for committee reports at all meetings.

Business Law Committee
Mr. Birgbauer and the Section’s 

guest speaker, John W. Carroll, Jr., briefly 
discussed recent investment by foreign 
companies in the Detroit area.

 Customs Committee
Mr. Doornaert discussed an article 

on export controls that he had recently 
submitted to the State Bar Journal. Ran-
dy Wright commended Fred Smith for 
the excellent tour of the Detroit airport 
customs and immigration facilities that 
Mr. Smith had arranged.

Immigration Law Committee
Guest-worker and amnesty programs 

under consideration by Congress were 
discussed. William Dance discussed the 
security issues raised by the visa-waiver 

program. Tom Williams reported on the 
H1B visa program.

International Dispute Resolution 
Committee. Mr. Wright said that 

he is considering having the committee 
conduct a dispute-resolution seminar.

International Tax Committee 
Don Wilson reported that major 

changes in U.S. international-tax law are 
unlikely in the immediate future.

Website Committee
Carla Machnick reported that she 

is working on additional links to make 
the website more useful. Randy Wright 
suggested looking into ways to make it 
possible to attend Section meetings via 
the Internet.

State Bar Journal

The Chair reported that several Sec-
tion members had submitted articles to 
the State Bar Journal.

Next Meeting

The next meeting will be held on 
January 24, 2005 at a location in Oak-
land County to be determined by the 
Chair.

There being no further business, the 
meeting was adjourned.

Following adjournment, the guest 
speaker, John W. Carroll Jr., Executive 
Director of the Detroit Regional Eco-
nomic Partnership (“DREP”), discussed 
globalization and described the efforts of 
DREP to encourage foreign companies 
to invest in the Detroit area.

Respectfully submitted, 

Scott T. Fenstermaker, Secretary
International Law Section, 

State Bar of Michigan
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Listing of Area Consulates

Detroit Consular Corps 
Dr. Lacey Walke, Executive Secretary
28111 Hoover Rd, Ste S-1A
Warren, MI  48093 
810-751-8840
FAX: 810-751-8849

Argentina
Ernesto M. Paz, Consul General
205 N Michigan Ave, Ste 4209/08
Chicago, IL 60601 
312-819-2610
FAX: 312-819-2612
e-mail: argcchic@sbcglobal.net

Australia
Jennifer Nasser, Honorary Consul
860 W Long Lake Rd
Bloomfield Hills, MI  48302 
248-593-9000
FAX: 248-593-9001

Austria
Aloys K. Schwarz, Honorary 
Consul General
300 E Long Lake Rd, Ste 365
Bloomfield Hills, MI  48304 
248-645-1444
FAX: 248-645-1482

Barbados
Dr. Lacey Walke, Honorary Consul
28111 Hoover Rd, Ste S-1A
Warren, MI  48093 
586-751-8840
FAX: 586-751-8849
e-mail: calypsobar@hotmail.com

Belgium
David P. Cornillie, Honorary Consul
30 Edgemere Rd.
Grosse Pte. Farms, MI  48236 
313-530-4436

Belize
Dr. Lennox A. Pike, 
Honorary Consul
24984 Glen Orchard Dr
Farmington Hills, MI  48336 
810-477-8768

Brazil
Alexandre Addor-Neto, 
Consul General
401 N Michigan Ave, Ste 3050
Chicago, IL 60611 
312-464-0244
FAX: 312-464-0299
e-mail: bras-cg@ix.netcom.com

Canada
Beth Ann Spence, Consular Officer
Sharon Simpson, Consular Officer
600 Renaissance Center, Ste 1100
Detroit, MI  48243-1798 
313-567-2340
FAX: 313-567-2164
e-mail: dtrot@international.gc.ca

Republic of China
Consulate-General of the People’s 
Republic of China in Chicago
100 West Erie St. 
Chicago, IL 60610  
312-803-0098  
FAX: 312-803-0122

Cote D'Ivoire
Harold R. Varner, Honorary Consul
645 Griswold, Penobscot Bldg 
Ste 444
Detroit, MI  48226-4015 
313-962-2100
FAX: 313-962-3225

Cyprus
Steve G. Stylianou, Honorary Consul
15706 Michigan Ave
Dearborn, MI  48126 
313-582-1411
FAX: 313-582-6791

Denmark
David W. Christensen, 
Honorary Consul
5510 Woodward Ave
Detroit, MI  48202 
313-875-9856
FAX: 313-875-9857

Dominican Republic
Fernando Colon Meran, H
onorary Consul
7311 Whittaker St
Detroit, MI  48209 
313-384-1175
FAX: 313-843-0389

Ecuador
Carlos Enrique Davila Grijalva, 
Consul General
30 S Michigan Ave, Ste 204
Chicago, IL 60603 
312-338-1003
FAX: 312-338-1004
e-mail: conchiec49@aol.com

Finland
Dr. Gary R. Waissi, 
Honorary Consul
1715 Stonebridge Dr South
Ann Arbor, MI  48108 
734-996-5576
e-mail: gwaissi@umich.edu

France
Robert L. Weyhing, 
Honorary Consul
500 Woodward Ave, Suite 3500
Detroit, MI  48226-3435 
313-965-8256
FAX: 313-962-8252

Greece
Aliki Hadji, Consul General
650 N St. Clair St
Chicago, IL 60611 
312-335-3915
FAX: 312-335-3958

Grenada
Robert G. David, Honorary Consul
17445 Parkshore Dr.
Northville, MI  48168 
248-305-8080
FAX: 815-327-2441
e-mail: grenadaconsul@yahoo.com
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Iceland
Edward K. Christian, 
Honorary Consul
73 Kercheval Ave
Grosse Pte. Farms, MI  48236 
313-886-2596
FAX: 313-886-7150

India
Arun Kumar, Consul General
455 N Cityfront Plaza Dr
NBC Tower, Ste 850
Chicago, IL 60611 
312-595-0405
FAX: 312-595-0416
e-mail: cg@indianconsulate.com
www.chicago.indianconsulate.com

Ireland
Charles Sheehan, Consul General
400 N Michigan Ave, Rm 911
Chicago, IL 60611 
312-337-1868
FAX: 312-337-1954
e-mail: irishconsulate@sbcglobal.net
www.irlgov.ie

Isreal
Moshe Ram, Consul General
111 E Wacker Dr, Ste 1308
Chicago, IL 60601 
312-565-3300
FAX: 312-565-3871
e-mail: contactus@chicago.mfa.gov.il
www.israelemb.org/chicago

Italy
Dr. Nicola DeSantis, Consul
535 Griswold, Ste 1840 
Detroit, MI  48226 
313-963-8560
FAX: 313-963-8180
e-mail: detroit.inform@esteri.it
www.italconsdetroit.org

Japan
Yoshiyuki Sadaoka, Consul General
400 Renaissance Ctr., Ste 1600
Detroit, MI  48243 
313-567-0120
FAX: 313-567-0274

Jordan
Habib Fakhouri, Honorary Consul
General
28551 Southfield Rd, Ste 203
Lathrup Village, MI  48076 
248-557-4377
FAX: 248-557-4517

Korea
Alphonse V. Tabaka, Honorary
Consul
40400 E Ann Arbor Rd 104B
Plymouth, MI  48170 
734-459-8770
FAX: 734-459-8799

Lebanon
Bashir Tawk, Consul General
3031 W. Grand Blvd. Ste 560
Detroit, MI  48202 
313-567-0233
FAX: 313-567-8797
www.lebaneseconsulateindetroit.org

Republic of Liberia
Michael Mohamad Baydoun, 
Honorary Consul General
9602 Greenfield Rd
Detroit, MI  48227 
313-836-1000

Lithuania
George A. Jurgutis, Honorary Consul
5842 Glen Eagles Dr
W. Bloomfield, MI  48323 
248-706-1774
FAX: 248-706-1497

Luxembourg
William Davidson, Honorary Consul
2300 Harmon Rd
Auburn Hills, MI  48326-1714
248-340-2200
FAX: 248-340-2308

Malta
Larry J. Zahra, U.O.M*, 
Honorary Consul General
26953 Sheahan Dr
Dearborn Heights, MI  48127
313-563-1779
FAX: 313-565-0103
* Designated and bestowed by the 
President of Malta through the 
Maltese Parliament. (Officer of the 
National Order of Merit)

John C. Micallef, Honorary Consul
7 Boone Lane
Dearborn, MI  48120 
313-248-8994
e-mail: jmicall1@ford.com

Mexico
Antonio Meza, Consul
Penobscot Bldg., 645 Griswold Ave
Ste 830, Detroit, MI  48226 
313-964-4515
FAX: 313-964-4522

Macedonia
Jordan Veselinov, Consul General
2000 Town Center
Suite 1130
Southfield, MI 48075 
248-354-5537
FAX: 248-354-5538
e-mail: gkrmdetroit@sbcglobal.net

Namibia
Don H. Barden, Honorary Consul
400 Renaissance Center, Ste 2400
Detroit, MI  48243 
313-259-0050
FAX: 313-259-0154

The Netherlands
Hans H. J. Pijls, Honorary Consul
535 Griswold, Ste 2400
Detroit, MI  48226 
313-983-4999
FAX: 313-983-4350

Henry I. Witte, Honorary Consul
3250 28th St SE
Grand Rapids, 49512 
616-285-9998
FAX: 616-957-9716
e-mail: henryw@wittetravel.com

Norway
Dennis M. Flessland, Honorary 
Consul
26017 Concord Rd
Huntington Woods, MI  48070 
248-547-6379
FAX: 248-547-7020
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Pakistan
Muhammad Haroon Shaukat,
Consulate General
12 E 65th St
New York, NY 10021 
212-879-5800
FAX: 212-517-6987
e-mail: pakconsulate@yahoo.com

Paraguay
Alice Rojas, Honorary Consul
29850 Deer Run
Farmington Hills, MI  48331 
248-661-5567
FAX: 248-661-3028

Philippines
Blesila C. Cabrera, Consul General
30 N Michigan Ave, Ste 2100
Chicago, IL 60602 
312-332-6458
FAX: 312-332-3657
e-mail: chicagopcg@sbcglobal.net
www.chicagopcg.com

Poland
Franciszek Adamczyk, 
Consul General
1530 N Lake Shore Dr
Chicago, Il 60610-1695 
312-337-8166
FAX: 312-337-7841
e-mail: polcon@interaccess.com

Portugal
Consular Section
2012 Massachusetts Ave., NW
Washington, D.C. 20036 . 
202-332-3007

Romania
John Rakolta, Jr., 
Honorary Consul General
613 Abbott, Detroit, MI  48226 
313-442-1200
FAX: 313-234-0999
e-mail: 
romanianconsulate@walbridge.com
www.romanianconsulate.com

The Russian Federation
Vadim V. Saveliev, 
Head of the Consular
Div of the Embassy of the Russian
Federation
2641 Tunlaw Rd NW 
Washington, D.C. 20007 
202-939-8918
FAX: 202-939-8919
www.russianembassy.org

San Marino
Giuseppe Putti, Honorary Consul
1685 East Big Beaver Rd
Troy, MI  48083 
248-528-1190
FAX: 248-528-0357

Slovak Republic
Edward M. Zelenak, 
Honorary Consul
2933 Fort St
Lincoln Park, MI  48146 
313-386-6400
FAX: 313-386-7778

Slovenia
Dr. Zvone Zigon, Consul General
1111 Chester Ave, Ste 520
Cleveland, OH 44114 
216-589-9220
FAX: 216-589-9210

Sweden
Lennart Johansson, 
Consul General
7352 Parker Rd
Saline, MI  48176 
734-944-8111
FAX: 734-944-2836
e-mail: lenstm@aol.com

Switzerland
Karl A. Pfister, Honorary Consul
2175 Crooks Rd
Rochester Hills, MI  48309
248-852-0040
FAX:248-299-0139
e-mail: swisskap@aol.com

Syria
Dr. Naji Arwashan, Honorary
Consul General
PO Box 2392
Birmingham, MI  48012 
248-593-5943
FAX: 248-593-5944
e-mail: arwashan@syrianconsulate.org

Taipei Economic and Cultural 
Representative Office [Republic of 
China (Taiwan)]

Taipei Econ & Cultural Office in
Chicago
Two Prudential Plaza, 58th Fl
180 N Stetson Ave
Chicago, IL 60601 
312-616-0100
FAX: 312-616-1486
e-mail: tecochicago@yahoo.com
www.tecochicago.org

Thailand
Mr. Chet Dherapattana
Consul General
Royal Thai Consulate-General
700 N Rush
Chicago, IL 60611 
312-664-3129
FAX: 312-664-3230
e-mail: thaichicago@ameritech.net
www.thiachicago.net

Turkey
Ms. Nurten Ural,
Honorary Consul General
25816 Orchard Lake Rd
Farmington Hills, MI  48336
248-626-3745

United Kingdom
Nicholas Stasevich, 
Honorary Consul
Butzel Long
150 West Jefferson, Ste 100
Detroit, MI  48226 
313-225-7035
FAX: 313-225-7080

All services of process must be sent
to:
British Consulate General
Wrigley Building
400 N Michigan Ave, Ste 1300
Chicago, IL 60611

Ukraine
Fedorak Bohdan, 
Honorary Consul
Ukranian Cultural Center,
26601 Ryan Rd, Ste 11
Warren 48091
586-757-7910
FAX: 248-813-8473

Venezuela
Ana M. Gonzalez, Consul General
in charge
20 N Wacker Dr, Ste 1925
Chicago, IL 60606-2804 
312-236-9658
FAX: 312-580-1010
e-mail: venechic1@netzero.net

Yemen
Abdulhakem A. Alsadah,
Honorary Consul General
PO Box 153, Saline, MI  48176 
313-842-7032
FAX: 313-842-7020
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Event Calendar:
Meetings, Seminars, & Conferences of Interest

IS NM              = Section   = Michigan  =National =International           =Teleconference                         
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Thursday, March 23, 2006 
2006 AILA Lobby Day
Washington, DC
http://www.aila.org/content/default.aspx?bc=9352

Friday, March 24, 2006 
6th Latin American Regional 
Conference
Sao Paulo, Brazil
http://www.ibanet.org/conferences/Conferences_
home.cfm

Friday, March 24, 2006 
2006 Spring CLE Conference
Washington, DC
http://www.aila.org/content/default.aspx?bc=9352

Friday, March 24, 2006 
International Trade Under the Rule 
of Law
Athens, GA
http://www.asil.org/events/calendar.cfm

Wednesday, March 29, 2006 
American Society of International 
Law Annual Meeting
Washington, DC
http://www.asil.org/events/annualmeeting.html

Wednesday, March 29, 2006 
100th ASIL Annual Meeting: A Just 
World Under Law
Washington, DC
http://www.asil.org/events/calendar.cfm

Thursday, March 30, 2006 
5th Annual Corporate Counsel 
Conference
Budapest, Hungary
http://www.ibanet.org/conferences/Conferences_
home.cfm

Thursday, March 30, 2006 
New challenges in employment and 
discrimination law: looking for the 
‘perfect’ employee?
Barcelona, Spain
http://www.ibanet.org/conferences/Conferences_
home.cfm

Thursday, March 30, 2006 
ABA/IBA US European Tax Planning 
Strategies Conference
Rome, Italy
http://www.ibanet.org/conferences/Conferences_home.cfm

Sunday, April 02, 2006 
Section on Energy, Environment, 
Natural Resources and Infrastructure 
Law
Rome, Italy
http://www.ibanet.org/conferences/Conferences_home.cfm

Sunday, April 02, 2006 
SEERIL Biennial Conference
Rome, Italy
http://www.ibanet.org/conferences/Conferences_
home.cfm

Wednesday, April 05, 2006 
American Bar Association Section 
of International Law - 2006 Spring 
Meeting
New York, NY
http://www.abanet.org/intlaw/meet/home/html

Wednesday, April 05, 2006 
Deadline for major State Bar of 
Michigan award nominations

Thursday, April 06, 2006 
2006 WCO IT Conference & 
Exhibition
Bangalore, India
http://events.wcoomd.org/cal2006.htm

Friday, April 07, 2006 
AILA Midwest Regional CLE 
Conference
Chicago, IL
http://www.aila.org/content/default.aspx?docid=18193

Thursday, April 20, 2006 
Litigation Conference
London, England
http://www.ibanet.org/conferences/Conferences_home.cfm

Thursday, April 20, 2006 
International Environmental Law
Washington, DC
https://www.ali-aba.org/aliaba/crslst.asp

Wednesday, April 26, 2006 
Section Meeting
University of Michigan Law School
Ann Arbor, MI

Friday, April 28, 2006 
2nd Annual Antitrust Spring 
Conference
Sydney, Australia
http://www.ibanet.org/conferences/Conferences_
home.cfm

Friday, April 28, 2006 
AILA Topics Conference: 
Effective Media, Marketing and 
Management Skills to Promote 
Your Immigration Practice
Atlanta, GA
http://www.aila.org/content/default.
aspx?docid=18203

Sunday, April 30, 2006 
16th Inter-Pacific Bar Association 
Conference
Sydney, Australia
http://www.ibanet.org/conferences/Conferences_
home.cfm

Wednesday, May 03, 2006 
WCO/OECD Conference on 
Transfer Pricing and Customs 
Valuation
Brussels, Belgium
http://events.wcoomd.org/cal2006.htm

Thursday, May 04, 2006 
Immigration Law: Basics and More
Washington, DC
https://www.ali-aba.org/aliaba/crslst2.asp#D

Thursday, May 04, 2006 
The Awakening Giant of Anti-
corruption Enforcement
London, England
http://www.ibanet.org/conferences/Conferences_
home.cfm
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Thursday, May 04, 2006 
ALI-ABA Immigration Law: Basics 
& More Conference
Washington, DC
http://www.aila.org/content/default.
aspx?docid=18261

Sunday, May 07, 2006 
Insolvency Conference
Athens, Greece
http://www.ibanet.org/conferences/Conferences_home.
cfm

Sunday, May 07, 2006 
Globalisation of Mutual Funds
Bermuda
http://www.ibanet.org/conferences/Conferences_
home.cfm

Wednesday, May 10, 2006 
Global Franchising
Washington, DC
http://www.ibanet.org/conferences/Conferences_
home.cfm

Friday, May 12, 2006 
Immigration Law: Basics and More
Washington, DC
https://www.ali-aba.org/aliaba/crslst2.asp#D

Monday, May 22, 2006 
17th Annual Communications and 
Competition Law Conference
Istanbul, Turkey
http://www.ibanet.org/conferences/Conferences_
home.cfm

Wednesday, May 24, 2006 
The 1st Annual Bar Leaders 
Conference
London, England
http://www.ibanet.org/conferences/Conferences_
home.cfm

Tuesday, May 30, 2006 
2006 International Arbitration 
Summer Session
Washington, DC
http://www.ibanet.org/conferences/Conferences_
home.cfm

I Wednesday, May 31, 2006 
23rd International Financial Law 
Conference
Edinburgh, Scotland
http://www.ibanet.org/conferences/Conferences_
home.cfm

Wednesday, May 31, 2006 
WCO Education Series in 
Globalization and Interoperability
Brussels, Belgium
http://events.wcoomd.org/cal2006.htm

Thursday, June 01, 2006 
5th International Mergers and 
Acquisitions Conference
New York, NY
http://www.ibanet.org/conferences/Conferences_home.cfm

Thursday, June 08, 2006 
3rd World Women Lawyers 
Conference
London, England
http://www.ibanet.org/conferences/Conferences_home.cfm

Sunday, June 11, 2006 
European Regional Forum 
Conference
Brussels, Belgium
http://www.ibanet.org/conferences/Conferences_home.cfm

Tuesday, June 13, 2006 
Harmonized System for Textile 
Products
Brussels, Belgium
http://events.wcoomd.org/cal2006.htm

Thursday, June 15, 2006 
9th Criminal Law Conference
Madrid, Spain
http://www.ibanet.org/conferences/Conferences_home.cfm

Wednesday, June 21, 2006 
2006 AILA Annual Conference
San Antonio, TX
http://www.aila.org/content/default.aspx?docid=7757

Wednesday, June 21, 2006 
Pre-AILA Annual Conference Crimes 
Seminar
San Antonio, TX
http://www.aila.org/content/default.aspx?docid=18522

Thursday, June 29, 2006 
World Customs Exhibition WCE 
2006
Brussels, Belgium
http://events.wcoomd.org/cal2006.htm

Thursday, August 03, 2006 
ABA/ Section Annual Meeting
Honolulu, HI
http://www.abanet.org/intlaw/meet/home/html

Thursday, August 03, 2006 
ABA/ International Section Annual 
Meeting
Honolulu, HI
http://www.abanet.org/intlaw/meet/home.html

Thursday, September 14, 2006 
2006 Fall CLE Conference
New York, NY
http://www.aila.org/content/default.aspx?docid=17314

September 13-15, 2006 
Annual Meeting of the State Bar 
of Michigan and the International 
Law Section
Ypsilanti Marriott at Eagle Crest
Ypsilanti, MI

Sunday, September 17, 2006 
IBA 2006 Conference
Chicago, IL
http://www.ibanet.org/conferences/Conferences_
home.cfm

Monday, October 09, 2006 
3rd Annual Seminar on 
International Commercial 
Arbitration How to Handle a BIT 
Arbitration under the ICSID Rules
Washington, DC
http://www.ibanet.org/conferences/Conferences_
home.cfm

Friday, October 13, 2006 
10th Annual Competition Law 
Conference
Fiesole, Italy
http://www.ibanet.org/conferences/Conferences_
home.cfm

Thursday, October 19, 2006 
AILA Fundamentals of 
Immigration Law Practice 
Conference
Seattle, WA
http://www.aila.org/content/default.
aspx?docid=18282

Security Procedures Related to Air 
Travel
http://www.michbar.org/international/events.cfm

Council Meeting
TBD
http://www.michbar.org/international/calendar.cfm
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STATE BAR OF MICHIGAN

International Law Section  Leadership Roster 2005-2006

CHAIR:
Bruce D. Birgbauer
Miller, Canfield, Paddock & Stone
150 W. Jefferson #2500
Detroit, MI 48226-4415
Telephone: (313) 496-7577
Fax: (313) 496-8451
Email: birgbauer@millercanfield.com

CHAIR-ELECT:
Lois E. Bingham
Yazaki North America Inc
6801 Haggerty Road
Canton MI 48187
Telephone:(734) 983-5404
Email: lois.bingham@us.yazaki.com

SECRETARY:
Scott T. Fenstermaker
Demarest & Almeida
3607 Elder Rd. S
West Bloomfield MI 48324
Telephone:(248) 360-2182
Fax: (212) 371-5551
Email: scott_fenstermaker@yahoo.com

TREASURER:
Piotr Swiecicki
Baker & McKenzie
3 W. Lane
Dearborn, MI  48124
Telephone: (313) 510-6450
Email: piotr.swiecicki@bakernet.com 

COUNCIL:
Term Expiring 2006
Frederick J. Frank
Honigman Miller Schwartz and 
Cohn LLP
2290 First National Bldg
Detroit, MI  48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
Email: fjf@honigman.com

John E. Mogk
1000 Yorkshire Road
Grosse Pointe Park, MI  48230
Telephone: (313) 885-4589
Fax:(313) 885-5569
Email: jmogk@yahoo.com
 

Frederick B. Smith
Office of Assistant Chief Counsel/
US Customs Service
477 Michigan Ave #281
Detroit, MI  48226
Telephone: (313) 442-0378
Fax: (313) 226-5559
Email: 
frederick.b.smith@customs.treas.gov
 
Piotr Swiecicki
Baker & McKenzie
3 W. Lane
Dearborn, MI  48124
Telephone: (313) 510-6450
Email:piotr.swiecicki@bakernet.com 

Term Expiring 2007
Sheryln L. Adle
Compuware Corporation
One Campus Martius
Detroit, MI  48226
Telephone:   (313) 227-2834
Email: sheryl.adle@compuware.com

William H. Dance
Fragomen, Del Rey, Bernsen and 
Loewy
2301 West Big Beaver Road, Suite 225
Troy, MI 48084
Telephone: (248) 649-5404
Fax: (248) 649-5121
Email: wdance@fragomen.com

Carla S. Machnik
Miller, Canfield, Paddock & 
Stone, P.L.C.
150 West Jefferson, Ste. 2500
Detroit, MI  48226
Telephone: (313) 496-7579
Fax: (313) 496-8451
Email:  machnik@millercanfield.com 

Term Expiring 2008
Narinder J. S. Kathuria
3331 Bloomfield Shore Drive
West Bloomfield, MI 48323
Telephone: (248) 855-8159
Fax: (248) 855-8426
Email: nari@aol.com
 

Marc C. McGuire
Delphi Automotive Systems
PO Box 5052
MC 480-414-420
Troy, MI 48007
Telephone: (248) 813-2517
Fax: (248) 813-2491
Email: marc.c.mcguire@delphi.com
 
Andrew Segovia
General Motors Corporation
300 Renaissance Center
MC 482-C25-C22
Detroit, MI 48265
Telephone: (313) 665-4745
Fax: (313) 665-4695
Email: andrew.segovia@gm.com

Nicholas J. Stasevich
Butzel Long PC
150 West Jefferson
Detroit, MI  48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
Email: stasevich@butzel.com 

COMMITTEE CHAIRS:
Business Law 

Bruce D. Birgbauer
Miller, Canfield, Paddock & Stone
150 W. Jefferson #2500
Detroit, MI 48226-4415
Telephone: (313) 496-7577
Fax: (313) 496-8451
Email: birgbauer@millercanfield.com

Frederick J. Frank
Honigman Miller Schwartz and
Cohn LLP
2290 First National Bldg
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
Email: fjf@honigman.com

Nicholas J. Stasevich
Butzel Long, P.C.
150 W. Jefferson Ave., Ste 900
Detroit, MI 48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
Email: stasevic@butzel.com
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Customs
Andrew P. Doornaert
Miller, Canfield, Paddock & 
Stone, P.L.C.
150 West Jefferson Ave., Ste 2500
Detroit, MI 48226-4415
Telephone: (313) 496-8431
Fax: (313) 496-8452
Email:doornaert@millercanfield.com 

Frederick B. Smith
Office of Assistant Chief Counsel/US 
Customs Service
477 Michigan Ave #281
Detroit, MI 48226
Telephone: (313) 442-0378
Fax: (313) 226-5559
Email: 
frederick.b.smith@customs.treas.gov

Emerging Nations (Brazil, China, 
Poland, etc.)

Scott T. Fenstermaker
Demarest & Almeida
3607 Elder Rd. S
West Bloomfield MI 48324
Telephone :(248) 360-2182
Fax: (212) 371-5551 
Email: scott_fenstermaker@yahoo.com

Richard G. Goetz
Ford Motor Company
The American Road
Suite 318, WHQ
Dearborn MI 48121
Telephone: (313) 322-4966
Fax: (313) 845-5867
Email: rgoetz@ford.com 

Piotr Swiecicki
Baker & McKenzie
3 W. Lane
Dearborn, MI  48124
Telephone:  (313) 510-6450
Email: piotr.swiecicki@bakernet.com

Immigration Law
Christian S. Allen
Miller Canfield Immigration Services
2701 Troy Center Drive, Suite 100
Troy MI 48084
Telephone: (248) 519-9900
Fax:  (248) 519-9901
Email: AllenC@millercanfield.com 

Linda Armstrong
Butzel Long P.C.
150 West Jefferson, Suite 900
Detroit, MI 48226
Telephone: (313) 983-7476
Fax: (313) 225-7080
Email: Armstrong@butzel.com

Ingrid K. Brey
Law Offices of Ingred K. Brey, P.C.
15124 Kercheval
Grosse Pointe Park, MI 48230
Telephone: (313) 822-8888
Fax: (313) 822-8822
Email: ibrey@ikbpc.com

International Dispute Resolution
Mary A. Bedikian
Professor of Law/Director of 
Alternative Dispute Resolution 
Program
Michigan State University, College of 
Law
368 Law College Building
East Lansing, MI 48824-1300
Telephone: (800) 844-9352
Fax: (517) 432-0098
Email: bedik@law.msu.edu 

Randolph M. Wright
Berry Moorman PC
255 E. Brown St #320
Birmingham, MI 48009-6210
Telephone: (248) 645-9680
Fax: (248) 645-1233
Email: rwright@berrymoorman.com

International Family Law
Jan Rewers McMillan
400 Galleria Officentre Suite 117
Southfield, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
Email:jrmcmillan@provide.net

International Tax
Michael Domanski
Honigman, Miller, Schwartz and
Cohn, LLP
660 Woodward Avenue
2290 First National Building
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Beth Young, Case Western Reserve Uni-
versity Law School; Scott Risner of the 
University of Michigan; Jackie Roeder of 
the University of Michigan; and Timothy 
Gutwald of Michigan State University. 
The team from Michigan State won best 
brief and the team from the University of 
Michigan won second place brief.

As Wayne State hosted the tourna-
ment in Detroit, in order to avoid the 
appearance of impropriety the Wayne 
State Jessup team traveled to Chicago 

Section Supports . . . 
Continued from page 2

to compete in the Jessup North 
Central Regional Tournament 
against top schools from Illinois, 
Indiana, Minnesota, Missouri, 
Wisconsin, and Washington, DC. 
The Wayne State team won sec-
ond place in the region, narrowly 
losing in the finals to the team 
from Northwestern University 
School of Law. The Wayne State 
team also won individual oralist 
and brief awards.

 
The MIL will begin publishing a 
member news section reporting job 
changes, weddings, births, and other 
life events.  Please send your news to 
capatrick@gmail.com.

Send us your news!
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