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Global Trade Talks' Latest Decision 
By: Terence Stewart, Stewart and Stewart, Washington D.C.

After marathon sessions, the WTO General Council early on August 1st 
agreed to a decision that was intended to provide the framework for ongoing 
negotiations in the Doha Development Agenda process. Reading press releases 
from a range of  governments, the government offi cials who worked so hard 
to move the process forward view the framework as keeping their disparate 
objectives within the zone of  the possible while not requiring answers to issues 
whose resolution (at least to many) is still viewed as premature. The agreement 
is an important step, but it is recognized by the members of  the WTO that it 
is just a step in a long and complicated process. What the agreement clearly 
does do is put life back into the negotiation process started in late 2001 in 
Doha, Qatar. 

This initial assessment does not stake out a position on whether the frame-
work is “good,” “bad,” or “indifferent.” The answer on such a matter depends 
on what the reader perceives is needed in particular sectors or more generally 
within the negotiations. Rather this initial assessment attempts to highlight 
what appears to be settled and what appears to remain open so the challenges 
ahead can be better understood by those with an interest in the global trading 
system at a macro or micro level.

*WT/L/579, Doha Work Programme, Decision Adopted by the General 
Council on 1 August 2004

The decision consists of  four pages plus four incorporated annexes and 
covers a wide range of  issues, some in depth and others simply in passing. 
Points covered include:

1. Changing the timeline for completing negotiations: The Doha Declara-
tion had set a timeframe for concluding the negotiations of  “not later than 1 
January 2005.” T/MIN(01)/DEC/1, para. 45. It has been obvious for a long 
time that the 1 January 2005 date was not realistic. Para. 3 of  the 1 August 2004 
Decision states that The Council agrees to continue the negotiations launched 
at Doha beyond the timeframe set out in paragraph 45 of  the Doha Declara-
tion, leading to the Sixth Session of  the Ministerial Conference.” WT/L/579 
at 4. That conference is now scheduled for December 2005 in Hong Kong. Id. 
The text suggests that a further extension will be needed at the Sixth Ministe-
rial (a likely scenario).
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2. Non-use of  decision and an-
nexes for DSU or for interpreting 
existing obligations: Not surpris-
ingly, with the number of  pending 
and threatened disputes at the WTO, 
members chose to confi rm that the 
decision being reached and the vari-
ous annexes were not to be used in 
dispute settlement proceedings nor for 
interpreting the existing WTO Agree-
ments. WT/L/579 at 4 (para 2).

3. Agriculture: The complexities of  
the ongoing negotiations in agricul-
ture are refl ected in the 50 paragraph, 
seven page Annex A framework that 
is adopted by the 1 August 2004 
Decision.

(a) Full modalities to be negotiated “in next 
phase”: The complexities of  the agri-
culture negotiations and diffi culties for 
some members to make commitments 
in agriculture without knowing the level 
of  commitments being made in other 
areas led to the adoption of  a text in 
Annex A which acknowledges these 
realities and calls for “full modalities” to 
be negotiated in the next phase. Indeed, 
the Annex is entitled “Framework for 
Establishing Modalities in Agriculture.” 
Items singled out for introductory 
comment include:
• “The fi nal balance will be found 

only at the conclusion of  these 
subsequent negotiations and within 
the Single Undertaking.”

• “To achieve this balance, the mo-
dalities to be developed will need to 
incorporate operationally effective 
and meaningful provisions for spe-
cial and differential treatment for 
developing country Members.” 

• “The reforms in all three pillars form 
an interconnected whole and must 
be approached in a balanced and 
equitable manner.”

(b) Cotton: The U.S. had wanted to 
address this product as part of  the 

overall agriculture negotiations. A 
number of  least developed countries 
(“LDCs”) wanted commitments on 
cotton ahead of  progress in other ar-
eas. The compromise reached has cot-
ton being addressed within agriculture 
but with special attention being paid 
to the product: 

• “The General Council recognizes 
the importance of  cotton for a 
certain number of  countries and 
its vital importance for developing 
countries, especially LDCs. It will 
be addressed ambitiously, expedi-
tiously, and specifi cally, within the 
agriculture negotiations.” 

• “The Special Session of  the Com-
mittee on Agriculture shall ensure 
appropriate prioritization of  the 
cotton issue independently from 
other sectoral initiatives.” 

• “A subcommittee on cotton will 
meet periodically and report to the 
Special Session of  the Committee 
on Agriculture to review progress.” 

(c) Domestic support disciplines tightened in-
cluding for “blue box” with some possible re-
examination of  what constitutes “green box”: 
One of  the three pillars of  agriculture 
negotiations, domestic support has 
been of  great importance to a large 
number of  WTO members. The Doha 
Declaration called for “substantial re-
ductions in trade-distorting domestic 
support.” WT/MIN(01)/DEC/1 at 3 
(para. 13). Negotiations leading up to 
the 1 August GC Decision focused on 
(1) whether reductions in trade distort-
ing domestic support (in the Uruguay 
Round aggregated in the “Aggregate 
Measure of  Support” or “AMS”) 
would seek harmonization (i.e., require 
deeper cuts from countries with larger 
existing support levels), (2) whether 
the mandate of  the Doha Declaration 
included adding disciplines to “blue 
box” subsidies, (3) whether members 

should discipline the use of  or tighten 
the defi nition of  “green box” subsidies 
and (4) how special and differential 
treatment would be handled for devel-
oping countries. Some countries, such 
as India, with large numbers involved 
in subsistence farming, were concerned 
about making any reductions in existing 
funding levels, while other develop-
ing countries wanted to make smaller 
cuts than developed countries would 
be asked to make. All of  these issues 
are addressed in one way or another 
within the framework. For example, the 
framework agreement calls for: 

• Including “a strong element of  har-
monization in the reductions made 
by developed Members.” 

• Overall reductions in support: 
- Use of  a tiered formula to “the 

overall base level of  all trade 
distorting domestic support” 
(Final Bound Total AMS + 
permitted de minimis +Blue Box 
payments). 

- The agreed commitment will 
be a “minimum” number; 
won’t apply as a ceiling if  
separate category cuts would 
require larger reductions.

• Final Bound AMS:
- Will use a tiered approach.
- “Product-specifi c AMSs will 

be capped at their respective 
average levels according to a 
methodology to be agreed.”

- Must be some product-specifi c 
support reductions. 

- Greater than formula reduc-
tions are permissible to achieve 
level of  cuts in overall trade-
distorting domestic support.

• De minimis level: Reductions to be 
made; exempt reduction requirement 
for any developing country where the 
de minimis support is for subsistence 
and resource-poor farmers.
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• Blue Box subsidies: Article 6.5 
of  the Agreement on Agriculture 
recognized so-called “blue box” 
subsidies and excluded them from 
the calculation of  the AMS total 
and from future reduction com-
mitments. Agriculture exporting 
countries with relatively small do-
mestic support programs wanted to 
cap and reduce blue box subsidies 
going forward. At the same time, 
use of  blue box subsidies has been 
a major focus of  the European 
Union as it shifts its agricultural 
support system away from export 
subsidies and more trade-distortive 
domestic subsidies. The 1 August 
2004 Decision makes blue box 
subsidies still usable, makes changes 
in the defi nition of  what programs 
would qualify under Article 6.5 (and 
permits additional qualifi cations to 
be negotiated) appearing to shift 
some previously green box subsi-
dies into the blue box arena (certain 
decoupled payment programs) and 
establishes a cap on the amounts 
of  funds that can be distributed as 
“blue box.”

• Green Box subsidies: Annex 2 to 
the Agreement on Agriculture is 
entitled “Domestic Support: The 
Basis for Exemption from the 
Reduction Commitments” and 
contains basic criteria and “policy-
specifi c” criteria and conditions for 
specifi c types of  programs likely 
to be used (general services, pub-
lic stockholding for food security 
purposes, domestic food aid, direct 
payments to producers (decoupled 
income support, government fi-
nancial participation in income 
insurance and income safety-net 
programmes, payments for relief  
from natural disasters, structural 
adjustment assistance provided 
through producer retirement pro-
grams, structural adjustment as-

sistance provided through resource 
retirement programmes, structural 
adjustment assistance provided 
through investment aids, payments 
under environmental programmes, 
payments under regional assistance 
programmes)). Many developing 
countries have been concerned 
about whether green box subsidies 
are in fact nontrade distorting or 
at most minimally trade-distorting. 
Some countries expressed inter-
est in putting limits on green box 
subsidies as well. The framework 
agreement of  1 August 2004 does 
not provide for any right to limit 
the amount of  funds expended 
on truly green box subsidies but 
does call for the review of  existing 
criteria to ensure the stated non or 
minimally trade-distortive nature of  
the programs is adhered to. 

(d) Export subsidies of  all types to be 
reduced and ultimately eliminated:  While 
a number of  countries have export 
subsidies on agricultural goods, the 
largest authorized export subsidies 
belong to the EU, followed by those 
of  the USA. Moreover, some coun-
tries like the USA have attempted to 
compete internationally with export 
credits and lengthy repayment terms. 
Other countries (e.g., Canada and 
Australia) use single desk selling ar-
rangements (Wheat Boards) for grains 
and some countries (e.g., the USA) 
give surplus food away as food aid to 
least developed countries and in other 
situations. Most agricultural exporting 
countries (other than the EU) have 
wanted the elimination of  all export 
subsidies. The EU has viewed (at least 
historically) its export subsidies as an 
integral part of  its Common Agricul-
tural Policy. For some member states 
within the EU, eliminating this part 
of  CAP has been unthinkable. At the 
same time, the EU has made it clear 

that if  it were going to consider giving 
up its export subsidies, it could only do 
so where other export distorting prac-
tices were simultaneously addressed 
(and there was balance in the overall 
package from the EU perspective). For 
certain net food-importing countries, 
there were concerns that food imports 
will increase in cost and that their 
needs needed to be refl ected in the 
package going forward. The 1 August 
2004 Decision indicates that a variety 
of  export practices will be eliminated 
by a date to be negotiated and that 
some disputed areas will need to be 
further negotiated as to their cover-
age and defi nition. At the same time, 
some of  the special needs of  LDCs 
and net food-importing countries 
were also addressed. The section on 
export practices is split into four top-
ics, “end point,” “implementation,” 
“special and differential treatment,” 
and “special circumstances.” 

• Endpoint: The framework 
calls for the following to be 
eliminated by a date to be 
determined:

- “Export subsidies as sched-
uled;” 

- “Export credits, export credit 
guarantees or insurance pro-
grammes with repayment 
periods beyond 180 days;” 

- “Terms and conditions relat-
ing to export credits, export 
credit guarantees or insur-
ance programmes with re-
payment periods of  180 and 
below which are not in ac-
cordance with disciplines to 
be agreed.” 

- “Trade distorting practices 
with respect to exporting 
STEs including eliminating 
export subsidies provided 
to or by them, government 
fi nancing, and the underwrit-
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ing of  losses. The issue of  the 
future use of  monopoly pow-
ers will be subject to further 
negotiation;” 

- “Provision of  food aid that is 
not in conformity with opera-
tionally effective disciplines to 
be agreed. The objective of  
such disciplines will be to pre-
vent commercial displacement.” 
WT/L/579 at A-4, para. 18.

• Special and differential treat-
ment provisions include:

- Longer implementation peri-
ods 

- Continued carve out of  obli-
gations under Art. 9.4 of  the 
Agreement on Agriculture for 
a period to be negotiated “after 
the phasing out of  all forms 
of  export subsidies and imple-
mentation of  all disciplines” 
included in the export section. 
Id. at para. 23.

- Special treatment for LDCs 
and net food-importing coun-
tries.

- “STEs in developing coun-
try Members which enjoy 
special privileges to preserve 
domestic consumer price 
stability and to ensure food 
security will receive special 
consideration for maintaining 
monopoly status.” Id. at 25.

• Special circumstances: Certain 
limited circumstances where 
Members can agree to permit 
“ad hoc temporary fi nancing 
arrangement relating to exports 
to developing countries.”

(e) Market Access will increase for all prod-
ucts though there is much left to be decided 
which could reduce the levels of  improved 
access: Many countries have massive 
tariffs on particular products of  sen-
sitivity. Tariff  bindings assumed in the 

Uruguay Round for some products 
are breathtaking in their size, some 
measuring in the mid-triple digits. 
At the same time, many developing 
countries have overall high agricultural 
tariffs and a large portion of  the total 
population still living on the land. 
Certain developed and developing 
countries for historical and political 
reasons face substantial internal diffi -
culties in reducing barriers to imports 
in certain agricultural products and 
sought to have non-trade concerns 
taken into account in the negotiations 
at least for certain sensitive products. 
For countries with large agricultural 
sectors and facing likely large reduc-
tions in export subsidies and domestic 
support rights, dramatically improved 
market access abroad has been viewed 
as a necessary deliverable to make the 
other reforms acceptable internally. 
Yet, developing countries did not want 
to face percentage reductions in tariffs 
comparable to those undertaken by 
developed countries, in part wanting 
Special and Differential treatment and 
in part not wanting to make larger 
absolute changes in tariff  levels. De-
veloping countries also didn’t want 
to make commitments from applied 
levels (which in a number of  develop-
ing countries are signifi cantly lower 
than bound rates). Finally, different 
countries sought to maintain, liberal-
ize or eliminate the special safeguard 
provisions provided under Article 5 
of  the Agreement on Agriculture to 
address surges in imports. The Doha 
Declaration called for “substantial 
improvements in market access” in 
agricultural products. WT/MIN(01)/
DEC/1 at 3, para. 13. The Declaration 
also indicated that non-trade concerns 
would be taken into account. Id. Get-
ting a framework agreement that could 
plausibly bridge the differences in this 
area was challenging. 

The 1 August 2004 Decision calls 
for the use of  a tiered formula to re-
duce higher tariffs more than lower 
tariffs, cuts made from bound (vs. 
applied) rates, everyone but LDCs 
making a contribution, and some 
“fl exibility” as to treatment being ac-
corded to “sensitive products. “The 
concept of  ‘sensitive products’ is 
recognized, and the number of  such 
products that can be identified by 
member is to be negotiated ‘taking 
account of  existing commitments 
for these products.’” WT/L/579 at 
A-6, para. 31. Yet, “[s]ubstantial im-
provements in market access will be 
achieved for all products” (Id. at para. 
29) and will occur through tariff  quota 
commitments and tariff  reductions. 
For countries hoping that individual 
products could be saved from any 
expanded market access, paragraph 
34 requires that “[s]ome MFN-based 
tariff  quota expansion will be required 
for all such products.” Thus, Japan and 
Korea (rice) and other countries on 
other products will be negotiating to 
limit the extent of  expansion having 
already lost the issue of  whether se-
lected products can escape all liberal-
ization. A number of  issues remain 
on the table for negotiation including 
“tariff  simplifi cation” and “special 
agricultural safeguard.”

At the same time, special and dif-
ferential treatment is required for “the 
tariff  reduction formula, the number 
and treatment of  sensitive products, 
expansion of  tariff  rate quotas and 
implementation period.” Id. at para. 
39. Other S&D provisions include rec-
ognition of  “proportionality” to justify 
lower reductions where existing tariffs 
are higher, the ability of  developing 
countries to have a class of  products 
known as “Special Products” (“based 
on criteria of  food security, liveli-
hood security and rural development 
needs”) which will receive more fl ex-
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ible treatment, the right of  developing 
countries to use a special safeguard 
mechanism, and a focus on liberal-
izing markets for tropical agricultural 
products “and products of  particular 
importance to the diversifi cation of  
production from the growing of  illicit 
narcotic crops.” There also is a call 
to address the “issue of  preference 
erosion.” The S&D provisions and 
how they are developed will affect 
how much market liberalization oc-
curs in important developing country 
markets. Some objectives/provisions 
are contradictory – if  there are deep 
cuts in tariffs by developed countries, 
tariff  preferences for countries on par-
ticular products under GSP or other 
trade-preference will of  necessity be 
reduced. While in limited circum-
stances additional products might be 
added to tariff  preferences, one can 
expect this to be a diffi cult objective 
to achieve in fact.

(f) Least-Developed Countries undertake no 
reduction commitments; products of  interest 
to them will be addressed: In the agricul-
tural arena, LDCs are not asked to 
assume any reduction commitments. 
Other WTO members are encour-
aged, if  they can, to provide “duty-free 
and quota-free market access for prod-
ucts originating from least-developed 
countries.” WT/L/579 at A-7, para. 
45. Because of  the importance of  
cotton to certain LDCs, “we will work 
to achieve ambitious results expedi-
tiously.” Id., para. 46.

(g) Recently acceded members will have lower 
obligations through special fl exibility provi-
sions: China has raised concerns that 
members who have recently acceded 
to the WTO should not be required 
to engage in the same level of  liber-
alization as other countries since they 
are often still implementing accession 
obligations. Para. 47 of  the 1 August 
2004 Decision, without defi ning “re-

cently acceded members” indicates 
that such members’ concerns “will be 
effectively addressed through specifi c 
fl exibility provisions.”

(h) Monitoring and surveillance to be 
strengthened: Many countries have failed 
to provide required information on 
the full array of  agricultural issues 
(market access, domestic support and 
export competition). While there are 
signifi cant administrative burdens on 
developing country members to meet 
the notifi cation requirements that ex-
ist, the importance of  agriculture to 
so many countries resulted in WTO 
members agreeing to amend Article 
18 of  the Agreement on Agriculture 
to improve the timeliness and com-
pleteness of  notifi cations in each of  
the three areas.

(i) Sectoral initiatives, differential export taxes 
and GIs (geographical indications): Issues 
of  interest to certain members of  the 
WTO, on which a framework for how/
if  to proceed has not been agreed.

(j) Export prohibitions and restrictions 
that are contained in Article 12.1 of  the 
Agreement on Agriculture: Members 
have agreed to strengthen disciplines 
in these areas.

4. Market access for non-agricul-
tural products: Market access nego-
tiations for non-agricultural products 
is the area where the WTO and the 
GATT before it have had the most 
experience. Hence, one might think 
that it would be an area where agreeing 
to modalities for negotiations would 
be straightforward. However, there 
have been a range of  approaches to 
market access negotiations in the past 
(formula, request offer, etc.) and dif-
ferent approaches have their champi-
ons for various reasons. Moreover, in 
the past, many members (Contracting 
Parties) did not actively engage in this 
process, as major players (US, EU 

countries, Japan, etc.) spent most of  
their energies obtaining tariff  conces-
sions from each other. Sometimes 
referred to as the free rider problem 
(countries benefi t from liberalization 
of  trading partners (MFN obligation) 
without making signifi cant liberaliza-
tion commitments of  their own), the 
current landscape on tariffs on non-
agricultural products can be character-
ized as typically very low on average in 
developed countries and for countries 
who have acceded since the creation 
of  the WTO, with average tariff  levels 
typically signifi cantly higher for devel-
oping countries and for LDCs. Indeed, 
for some countries a relatively small 
part of  non-agricultural goods have 
tariff  bindings at all. 

Developed countries have per-
ceived that signifi cant tariff  liberal-
ization from developing countries is 
critical to this round of  negotiations. 
Many developing countries talk about 
proportionality (big cuts of  high tar-
iffs is much greater reduction than 
big cuts of  small tariffs). At the same 
time, a number of  advanced develop-
ing countries have applied tariff  rates 
on many products that are well below 
their bound rates. Some countries 
have wanted negotiations to be based 
on applied vs. bound rates. Develop-
ing countries who have applied lower 
rates have sought to have negotiations 
based on bound rates. Many countries 
have sensitive sectors that are typically 
characterized by tariff  peaks. Prod-
ucts with tariff  peaks are often of  
signifi cant interest to many countries 
including many developing countries 
(textiles and apparel being an obvious 
example). Some countries also have 
tariff  structures that have lower tariffs 
for less processed products (lowest for 
raw materials, higher for intermediate 
goods, highest for fi nished products). 
Reducing or eliminating this “tariff  
escalation” has been of  interest to 
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many countries. Some countries have 
wanted to pursue liberalization in 
particular sectors as was done during 
the Uruguay Round where both “zero-
for-zero” and harmonization sectoral 
initiatives were pursued but not on a 
mandatory participation basis. Some 
developing countries who receive 
tariff  preferences under GSP or other 
programs are concerned about losing 
their competitiveness if  their current 
tariff  preferences are undermined by 
deep tariff  cuts at the bound level. 
Moreover, since all aspects of  the ne-
gotiations are often viewed together, 
countries seeking big market liberal-
ization in agriculture are unwilling to 
commit to signifi cant liberalization 
in non-agricultural goods before the 
landscape in agriculture is better un-
derstood – and vice versa. Developing 
countries have pursued special and dif-
ferential treatment commitments that 
can complicate the picture of  balance 
in the negotiations for developed and 
developing countries alike. Finally, vari-
ous WTO members have nontariff  bar-
riers (“NTBs”) that impede trade fl ows 
on non-agricultural goods. Addressing 
these NTBs has been important to a 
number of  countries. This complex set 
of  needs resulted in making develop-
ment of  a framework agreement for 
non-agricultural goods very diffi cult. 

The result of  the confl icting needs 
is, similar to agriculture, an agreement 
to establish modalities going forward. 
WT/L/579 at B-1, para. 1. While more 
work is needed, the “Framework for 
Establishing Modalities in Market Ac-
cess for Non-Agricultural Products” 
does provide useful parameters on a 
host of  issues.

• On tariffs, a non-linear formula ap-
proach is to be used.  It will be ap-
plied “line-by-line,” and must refl ect 
the special needs of  developing and 
least developed countries, “including 

through less than full reciprocity in 
reduction commitments.” WT/
L/579 at B-1, para. 4.
- Reductions to be comprehen-

sive without a priori exclusions 
and based on bound rates.

- Developing countries that have 
undertaken autonomous liber-
alization (bound on an MFN 
basis) shall receive credit for 
such liberalization.

- All specific and combination 
tariffs will be converted into and 
bound as ad valorem tariffs.

• Countries with relatively few exist-
ing tariff  bindings in non-agricul-
tural goods (often least developed 
countries) need not make reduc-
tions using the formula approach, 
but are expected to bind tariffs at 
“an average level which does not 
exceed the overall average of  bound 
tariffs for all developing countries 
after full implementation of  current 
concessions.” WT/L/579 at B-2, 
para. 6.

• “Sectoral initiative” is a recognized 
as an important component of  the 
negotiations. Product coverage, 
participation, and fl exibility for de-
veloping countries are to be decided. 
WT/L/579 at B-2, para. 7.

• S&D treatment is to consist of, inter 
alia, longer implementation periods 
(not defi ned), less than formula cuts 
of  some tariff  lines (bracketed text 
suggests 10%), and keeping some 
tariff  lines unbound. Developing 
countries cannot exclude entire HS 
Chapters.

 The type of  fl exibility provided in 
the text could be quite problematic 
for other trading nations. Where im-
port duties are the highest, import 
volumes will, typically, be relatively 
small. Thus, the product categories 
that may be of  greatest interest to 
trading partners (developed and 

developing alike) may see reduced 
or no liberalization. Such a result 
would likely lead to a “smaller pack-
age” of  liberalization in agricultural 
goods as other countries seek bal-
ance in the overall package.

• “Newly acceded Members” (a term 
not defi ned) “shall have recourse to 
special provisions for tariff  reduc-
tions,” which are to be determined. 
Again, this has been an important 
demand for China. 

•  On non-tariff  barriers, less work 
appears to have been completed 
to date. The framework calls for 
members to “make notifi cations 
on NTBs by 31 October 2004 
and to proceed with identifi cation, 
examination, categorization, and 
ultimately negotiations on NTBs” 
WT/L/579 at B-2, para. 14.

5.  Services: The services negotiations 
are of  great interest to many WTO 
members. As services typically con-
stitutes the largest part of  a member’s 
GDP, the outcome in the services 
part of  the negotiations could have a 
signifi cant effect on trade of  not only 
services but also goods. Unlike the 
other market access negotiations that 
are focused on a formula approach 
to tariff  liberalization, the services 
negotiations are based on a request 
and offer approach. As reviewed in the 
report of  the Chairman of  the Council 
for Trade in Services to the Trade Ne-
gotiating Committee following Special 
Sessions for the Council for Trade in 
Services on 28 June and 2 July 2004, 
the negotiating framework in services 
has already been agreed (Guidelines 
and Procedures for the Negotiations 
on Trade in Services, Modalities for the 
Treatment of  Autonomous Liberaliza-
tion, Modalities for the Special Treat-
ment for Least-Developed Countries). 
TN/S/16 at 2, para. 6. The problem in 
the negotiations to date has been the 
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relatively poor quality of  offers made 
by countries who have made offers, 
the lack of  offers put forward by a 
large number of  members, the ongo-
ing negotiations on rules for services 
(safeguards, subsidies, government 
procurement) which are years late in 
their conclusion, and the general re-
luctance of  many to have the services 
negotiations advance ahead of  prog-
ress in the other core areas (agriculture 
and NAMA). See generally TN/S/16.      
The 1 August 2004 Decision provides 
that revised offers are to be tabled by 
May 2005 and “Recommendations of  
the Special Session of  the Council for 
Trade in Services,” contained in Annex 
C, were adopted, including:

• Members who have not submitted 
an initial offer required “do so as 
soon as possible” (WT/L/579 at 
C-1, para (a)).

• To address the perceived poor 
quality of  offers received, members 
“shall strive to ensure a high qual-
ity of  offers, particularly in sectors 
and modes of  supply of  export 
interest to developing countries, 
with special attention to be given 
to least-developed countries” (Id. 
at para. (c)).

• Members should aim at “progres-
sively higher levels of  liberaliza-
tion,” no a priori exclusion of  any 
service sector or mode of  supply; 
note interest of  developing coun-
tries in mode 4 (movement of  
persons)(Id., para. (d)).

• Complete negotiations on rules 
(GATS Articles VI:4 (domestic reg-
ulation), X (Emergency Safeguard 
Measures), XIII (Government 
Procurement and XV (Subsidies)).

6. Development: As the name of  the 
negotiations suggests – Doha Devel-
opment Agenda – the issue of  devel-
opment has been of  extreme interest 

to developing and least-developed 
countries throughout the process. 
Developing countries had raised a 
series of  issues at the beginning of  
the process that were included in the 
Doha Declaration and many of  those 
issues remain outstanding in the sum-
mer of  2004. Some involve the review 
of  existing S&D provisions in the 
Uruguay Round Agreements to make 
them “more effective.” Others are 
grouped under the “implementation” 
title but in fact some/many constitute 
an effort to rebalance the underlying 
Uruguay Round Agreements. The 1 
August 2004 General Council Deci-
sion breaks the topic of  development 
into the following six briefl y summa-
rized topics:

• Principle: “The Council reiterates the 
important role that enhanced market 
access, balanced rules, and well tar-
geted, sustainably fi nanced technical 
assistance and capacity building pro-
grammes can play in the economic 
development of  these countries.” 
WT/L/579 at 1-2.

• Special and Differential Treatment: 
Review all S&D provisions “with 
a view to strengthening them and 
making them more precise, ef-
fective and operational.” Id. at 2. 
Review to be complete and recom-
mendations made by July 2005 on 
all such issues.

•  Technical Assistance: Improved 
assistance provided since Doha 
Declaration; encourage continued 
improvement.

•  Implementation: There are a large 
number of  “implementation” is-
sues which were identifi ed as part 
of  the Doha Declaration on which 
fi nal action has not been taken, in-
cluding extension of  the protection 
of  geographical indications (TRIPS 
Art. 23) to products other than wine 

and spirits. A report from the DG 
is required by May 2005 and “The 
Council shall review progress and 
take any appropriate action no later 
than July 2005.” Id.

•  Other Development Issues: The needs 
of  developing countries and LDCs 
on issues like food security, rural 
development, livelihood, etc., are 
addressed in this section in general 
terms. 

• Least-Developed Countries: Paragraphs 
42 and 43 of  the Doha Declaration 
address the special concerns of  
LDCs including meaningful market 
access, support for the diversifi ca-
tion of  their production and export 
base, and trade-related technical 
assistance and capacity building. 
Duty-free, quota-free access, at 
least by developed countries, has 
been a stated objective. As reviewed 
in earlier sections, LDCs interests 
are being addressed in each major 
negotiating section.

7. The so-called “Singapore” Is-
sues of  the relationship between 
trade and investment, the interac-
tion between trade and competition 
policy, transparency in government 
procurement and trade facilitation: 
The inability to resolve the Singapore 
issues in Cancun in September 2003, 
amidst an agenda on which many 
other issues were far from resolution, 
was the immediate factor leading to 
the breakup of  the 5th Ministerial 
meeting without a completed frame-
work text. Some developing countries 
have been strongly opposed to efforts 
to expand the topics covered by the 
WTO. On the issue of  trade facilitation, 
the concerns raised typically revolved 
around the infrastructure needs, costs 
and internal capacity in developing and 
least developed countries to implement 
any commitments that might be under-
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taken. The 1 August 2004 Decision 
removes the fi rst three issues from the 
ongoing Doha negotiations.

On the topic of  trade facilita-
tion, the General Council “decides 
by explicit consensus to commence 
negotiations on the basis of  modali-
ties set out in Annex D.” WT/L/579 
at 3, para. 1.g. Among other things, 
the modalities require the creation 
of  a Negotiating Group on Trade 
Facilitation with the objective of  
clarifying and improving “relevant 
aspects of  Articles V, VIII and X of  
GATT 1994 with a view to further 
expediting movement, release and 
clearance of  goods, including goods 
in transit” (WT/L/579 at D-1, para. 
1). Additionally, the General Coun-
cil recognized the need to enhance 
technical assistance and support for 
capacity building and stated that S&D 
principles will be adopted, with the 
extent and timing of  commitments 
being related to implementation 
capacities of  developing and least 
developed countries. WT/L/579 at 
D-1, para. 2.

8.  Other areas of  the Doha 
Negotiations where the 1 Au-
gust 2004 Decision supports 
ongoing negotiations: The Doha 
Declaration identifi ed a host of  
other topics for potential nego-
tiation which have been subject to 
negotiations during the 2001-2004 
period, including Rules (antidump-
ing, subsidies (including fi sheries), 
regional trade agreements), Trade 
and Environment, TRIPS and Dis-
pute Settlement. WT/MIN(01)/
DEC/1 at 4 (paras. 17-19 (TRIPS)); 
6 (paras. 28-29 (Rules), 30 (Dispute 
Settlement) and 31-33 (Trade and 
Environment)). The 1 August 
2004 Decision supports continued 
progress in these areas referencing 
various reports of  the negotiating 
groups or Committees. WT/L/579 
at 3, notes 2 and 3. In addition, 
members agreed to extend two 
“moratoria” “up to the Sixth 
Ministerial Conference” (i.e., De-
cember 2005) – (1) members will 
not initiate complaints under the 
TRIPS Agreement under Article 
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XXIII(1)(b) or (1)(c) of  GATT 1994 
(nonviolation complaints); (2) mem-
bers will not impose customs duties 
on electronic transmissions. Doha 
Ministerial Decision on Implemen-
tation-related Issues and Concerns, 
WT/MIN(01)/17 at 7 (para. 11.1); 
Doha Declaration, WT/MIN(01)/
DEC/1 at 7 (para. 34).  �
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New Code Article 965: 
Repatriation Windfall or Pitfall?
By: Brian Sullivan and Tom Baglione, Deloitte Tax LLP, Detroit

The recently enacted Internal Rev-
enue Code §965 presents certain U.S. 
taxpayers with a one-time opportu-
nity to repatriate offshore earnings at 
what might be a signifi cantly reduced 
U.S. tax burden depending on the 
taxpayer’s factual situation. However, 
due to the complexity and uncertainty 
surrounding the application of  cer-
tain key provisions, and the detailed 
analysis required to properly assess 
the impact, taxpayers should proceed 
cautiously in electing the benefi ts of  
§965. Pitfalls exist for those taxpayers 
that do not ‘do their homework’. At 
best, the taxpayer is unlikely to maxi-
mize their potential §965 benefi t. At 
worst, the taxpayer may lose otherwise 
valuable foreign tax credits or sustain a 
negative fi nancial statement impact. 

Background
On October 22, 2004, President 

Bush signed the American Jobs Cre-
ation Act of  2004 (H.R. 4520) (“the 
Act”) into law. The long anticipated 
legislation contains some of  the most 
signifi cant reforms to corporate taxa-
tion since 1986.1 The Act is estimated 
to result in tax cuts of  approximately 
$138 billion over the next ten years. 
The Act contains a number of  key 
international provisions, one of  the 
most signifi cant of  which is the new 
Internal Revenue Code (“IRC” or “the 
Code”) §965. IRC §965 offers corpo-
rate taxpayers a historic opportunity 
to elect a one-time repatriation of  
certain offshore earnings as part of  a 
predetermined domestic reinvestment 
program at a significantly reduced 
United States (“U.S.”) tax burden. 
Under the new provision, certain 

qualifying dividends from a controlled 
foreign corporation (“CFC”) are 
eligible for a one-time 85% dividends 
received deduction, thereby offering 
U.S. corporations a limited window 
of  opportunity to repatriate earnings 
at signifi cantly reduced corporate in-
come tax burden. 2 

The provisions of  IRC §965 are 
effective, at the taxpayer’s election, for 
either its last tax year beginning before 
October 22, 2004 or its fi rst tax year 
beginning on or after that date. Certain 
tax savvy U.S. corporations may have 
a considerable opportunity to reduce 
their tax burden, but numerous pitfalls 
exist. Immediate action is required on 
the part of  taxpayers to determine the 
potential benefi ts and applicability of  
the new IRC §965 by year end. The 
following discussion summarizes the 
key aspects of  IRC §965 and consid-
ers what actions taxpayers should be 
taking to assess the potential benefi ts 
of  this one-time opportunity.

Foreign Corporate Earnings 
Generally

In order to understand how this 
new one-time repatriation legislation 
may be benefi cial for U.S. corpora-
tions, it is necessary to understand 
the basic outline of  U.S. corporate 
income tax and foreign earnings re-
patriation. Under the U.S. tax system, 
U.S. corporations are generally taxed 
on all income, regardless of  its source.3 
Although the U.S. chooses to tax on a 
worldwide basis, in many cases other 
nations exert taxing jurisdiction over 
the same income. This leads to the 
potential for double taxation. This 
is particularly apparent in relation to 

dividends paid from foreign subsidiar-
ies. The underlying earnings giving rise 
to the dividend were subject to income 
tax in the foreign jurisdiction and the 
dividend itself  is taxed in the U.S. 
when received by the shareholder. 

To address the problem of  double 
taxation and help U.S. corporations to 
remain competitive globally, the U.S. 
has adopted a foreign tax credit sys-
tem. Under this system, U.S. corpora-
tions generally receive the benefi t of  a 
credit for the foreign subsidiary’s un-
derlying foreign income tax paid when 
they receive a dividend. To ensure this 
relief  only mitigates the risk of  double 
taxation, the foreign tax credit is gen-
erally limited to U.S. tax that would 
be paid on the foreign income. For 
example, a U.S. corporation receiv-
ing income from a subsidiary with 
relatively high-taxed earnings (e.g., 
taxed in the foreign jurisdiction at an 
effective rate above the maximum U.S. 
corporate income tax rate of  35%), 
would receive a credit for taxes only up 
to the U.S. rate (e.g., 35%). Subject to 
certain limitations, excess foreign tax 
credits can be used to offset the U.S. 
tax on other foreign income.4

Conversely, a U.S. corporation re-
ceiving foreign dividends out of  rela-
tively low-taxed earnings (e.g., taxed in 
the foreign jurisdiction at a rate below 
the U.S. maximum corporate tax rate 
of  35%), would have insufficient 
foreign tax credits associated with 
the dividend to fully offset the U.S. 
income tax that would be payable on 
the foreign dividend.5 In such a case, 
the U.S. taxpayer would generally still 
be subject to a U.S. residual “top-up” 
tax. (e.g., the difference in the foreign 
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tax rate and the maximum U.S. corpo-
rate income tax rate of  35%). 

It is important to note that foreign 
corporations generally have a separate, 
distinct identity from their U.S. parents 
so that U.S. parents have no immediate 
U.S. income tax obligation related to 
a CFC’s foreign source income. As a 
result, until the profi ts of  these foreign 
corporations are repatriated (for ex-
ample, in the form of  a dividend), U.S. 
shareholders generally benefi t from 
the deferral of  U.S. corporate income 
tax and the corresponding time value 
of  money. In some cases, however, 
Code provisions may work to prevent 
income deferral under limited circum-
stances.6 It is because of  this defer-
ral benefi t that many taxpayers have 
chosen to keep their foreign subsidiary 
earnings (particularly those in relative 
low-tax jurisdictions) offshore rather 
than repatriate and subject the earn-
ings to residual U.S. taxation. In addi-
tion, some companies have deemed 
these earnings to be “permanently 
reinvested” abroad which avoids ac-
crual of  any additional U.S. “top-up” 
tax for fi nancial statement purposes. 
This fi nancial statement disclosure 
is also important in determining the 
limit of  potential IRS §965 benefi t as 
explained below. 

 Corporate Earnings Repatriation 
and the New Legislation: What this 
Means

The new law relating to repatria-
tion of  corporate earnings is embod-
ied in IRC §965: Deduction Related 
to Reinvested Dividends Distributed 
from CFCs. Some of  the key provi-
sions of  IRC §965 which enable U.S. 
corporations to repatriate earnings 
at a significantly reduced rate are 
discussed below. 

Tax Benefi t 

The new IRC §965 allows U.S. 
corporations an 85% dividends re-

ceived deduction (“DRD”) for certain 
“extraordinary” CFC cash dividends re-
ceived during the elected taxable year. 

Defi nition of Dividends

Congress enacted IRC §965 as an 
incentive to U.S. corporation to rein-
vest foreign earnings in the United 
States. Qualifying “dividends” for 
purposes of  IRC §965 are defi ned 
very specifi cally. Generally speaking, 
a dividend under IRC §965(a)(1) must 
be an actual cash payment out of  CFC 
earnings.7 “Deemed dividends” aris-
ing from the operation of  the various 
anti-abuse and anti-deferral provisions 
of  the Code will typically not qualify 
as amounts potentially eligible for the 
85% DRD, particularly if  cash is not 
actually repatriated.8

Taxpayers can specify which 
dividends are subject to the DRD.9 
However, the amount of  deductible 
dividends is limited by the greater of  $500 
million or the specifi c amount of  earn-
ings disclosed as “permanently rein-
vested” under APB 23 in the corporate 
shareholder’s most recently fi led SEC 
fi nancial statement.10 

Base Period

Under the new legislation, divi-
dends must be “extraordinary”. To 
be “extraordinary” and eligible for 
the DRD, dividends must be in ex-
cess of  the taxpayer’s average annual 
level of  certain repatriation amounts 
for three of  the fi ve most recent tax 
years ending on or before June 30, 
2003 (“base-period average”).11 The 
base period average excludes the 
highest-repatriation year and lowest-
repatriation year among such five 
years. If  the taxpayer has fewer than 
fi ve such base period years, the base 
period is all tax years ending on or 
before June 30, 2003.12 

It is important to note that the def-
inition of  dividends for purposes of  

determining the historic base period 
amount is broader than that used to 
determine election year dividends that 
may be eligible for the 85% DRD.13

Domestic Reinvestment Plan Requirement

The new legislation requires that 
qualifying dividends must be invested 
in the U.S. pursuant to a “domestic 
reinvestment plan”.14 A domestic 
reinvestment plan must be approved 
by the taxpayer’s president, CEO or 
comparable offi cer before payment 
of  the dividends and subsequently 
approved by the board of  directors, 
management committee, executive 
committee or similar body.15 

A domestic reinvestment plan in-
cludes using the dividends as a source 
for funding worker hiring and training, 
infrastructure, research and develop-
ment, capital investments, or the fi nan-
cial stabilization of  the corporation 
for the purposes of  job retention or 
creation.16 Legislative history suggests 
that this list of  permitted uses is not 
intended to be exhaustive. 

 
FTC Impact 

No foreign tax credit or deduc-
tion of  foreign tax paid is allowed for 
foreign taxes paid or accrued with 
respect to the 85% deductible por-
tion of  any extraordinary dividend.17 
As such, claiming an IRC §965 DRD 
means foregoing foreign tax credits 
on the 85% deductible portion of  a 
dividend. Subject to the various limi-
tations of  the US foreign tax credit 
system, foreign taxes related to the 
15% of  the non-deductible portion 
of  the dividend may still generally be 
credited. 18

As presently written, questions ex-
ist about the interaction between IRC 
§965 and the foreign tax credit rules. 
IRC §965 does not include an 85% 
deduction for the so-called IRC §78 
“gross-up” amount associated with an 
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extraordinary dividend. This is prob-
lematic in that the gross-up would be 
taxed in full even though 85% of  the 
underlying foreign taxes (which result 
in the gross-up) are not creditable un-
der §965 (resulting in a higher U.S. tax 
burden on repatriated earnings than was 
apparently intended). This appears to be 
a drafting error and may need to be ad-
dressed by Congress through a technical 
correction to the legislation. 19 

Related Party Indebtedness Limitation 

The availability of  cash offshore 
limits a U.S. corporation’s ability to 
repatriate at the reduced tax rate, as 
the benefi cial tax treatment under IRC 
§965 generally applies only to cash 
dividends. In an attempt to restrict 
abuse of  the new repatriation provi-
sion, the new legislation limits CFC 
debt to related persons for funding 
“extraordinary dividends”. If  the 
CFC’s election year-end debt to related 
persons exceeds the CFC’s October 3, 
2004 debt to such persons, the excess 
reduces the amount eligible for the 
85% DRD (loans between CFCs are 
disregarded and all CFCs are consid-
ered a single CFC for this purpose).20 
Consequently, a dividend of  a CFC’s 
note generally will not qualify for the 
DRD and CFCs generally are not 
permitted to borrow from their U.S. 
shareholders to fund a cash payment 
of  a deductible dividend. 

Other Provisions and Limitations

There are various other limitations 
and qualifi cations to the application of  
IRC §965. For example, when benefi t-
ing from the DRD under IRC §965, 
taxable income of  a U.S. corporation 
cannot be less than the 15% non-de-
ductible portion of  the dividend.21 
Also, no deduction is allowed for 
expenses allocated to the deductible 
portion of  a dividend, although it is 
unclear how this limitation should 

be applied in practice.22 Legislative 
history suggests that the intent of  
this provision was to disallow only 
deductions for expenses that relate 
directly to generating the dividend 
income in question.23

Taxable Year

The election year is one-time and 
either: the last tax year which begins 
before the date of  enactment, or the 
fi rst tax year which begins during the 
one-year period beginning on such 
date.24 With the enactment of  the 
new legislation at the end of  Octo-
ber, the election is relevant for 2004 
or 2005 for calendar year taxpayers. 
The election for a given tax year must 
be made before the due date (includ-
ing extensions) for fi ling the return 
for that year.25 

Profi le of Taxpayers that may Benefi t 
from IRC §965

Due to the complex operation of  
the new provisions, there are no hard 
and fast guidelines for determining 
whether a given taxpayer should or 
should not claim the benefi ts of  IRC 
§965. However, generally taxpayers 
with large pools of  undistributed 
cash in low-tax jurisdictions are 
likely to benefit most from IRC 
§965. Taxpayers with offshore op-
erations in predominantly high-tax 
jurisdictions may instead be better 
off  foregoing the IRC §965 election 
so that the earnings are subject to the 
normal foreign tax credit rules upon 
repatriation. 

Many taxpayers will find that 
they have both high-taxed and low-
taxed pools of  undistributed CFC 
earnings. For these taxpayers in 
particular there is no substitute for 
a modeling exercise to determine the 
impact of  IRC §965 under various 
repatriation scenarios. 

What Companies Should be Doing
In assessing whether to claim the 

benefi ts of  IRC §965, calendar year 
taxpayers face a daunting task. With 
limited guidance, they must determine 
their capacity to pay extraordinary 
dividends, the potential benefi ts of  
IRC §965, and whether to make the 
election in 2004 or 2005.

A threshold question for tax-
payers to address is the availability 
of  offshore undistributed earnings. 
Repatriated funds must take the form 
of  distributed earnings to qualify. For 
many taxpayers, assessing distributable 
earning will entail the potentially bur-
densome task of  determining, updat-
ing, or refi ning historic earnings and 
tax pools of  their various CFCs. 

Provided there are unrepatriated 
CFC earnings, taxpayers should then 
calculate the base period dividend 
amount. Only cash dividends in ex-
cess of  this amount will be considered 
“extraordinary” and therefore eligible 
for the 85% DRD. As discussed above, 
the base period amount is the average 
of  CFC dividends for the preceding 
fi ve years ending before June 30, 2003 
(disregarding the highest and lowest 
years). For calendar taxpayers, this 
means analyzing the 1998 through 
2002 calendar years. 

After calculating the base period 
dividend amount, taxpayers must 
evaluate whether they have suffi cient 
cash offshore to fund extraordinary 
dividends. To prevent abuse, IRC §965 
prevents CFCs from borrowing from 
related parties to fund an extraordi-
nary dividend. Signifi cantly, however, 
the provisions of  IRS §965 treat all 
CFCs as one CFC for purposes of  
this anti-abuse provision (thereby 
allowing loans among CFCs to fund 
extraordinary dividends). Also worth 
noting, the rules allow external bor-
rowing from unrelated parties to fund 
extraordinary dividends.
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Provided there are suffi cient un-
distributed CFC earnings and cash 
to pay an extraordinary dividend, a 
taxpayer must then determine on 
which dividends to elect the benefi ts 
of  IRC §965. Generally, taxpayers 
will want to pay dividends from rela-
tively high-taxed earnings to satisfy 
the base period amounts (which will 
be subject to normal taxation and al-
low the taxpayer to claim foreign tax 
credits for underlying taxes paid) and 
elect extraordinary dividend treat-
ment for dividends from relatively 
low-taxed earnings pools. In light of  
this, taxpayers should evaluate various 
repatriation scenarios from different 
earnings pools to maximize the IRC 
§965 benefi t. 

This modeling exercise is further 
complicated by the fact that taxpay-
ers may elect the year in which to 
make the one-time election. Calendar 
year taxpayers may elect IRC §965 
for either the 2004 or 2005 tax year. 
For most taxpayers, properly assess-
ing the viability of  IRC §965 for the 
2004 tax year in such a limited time 
frame will require an enormous co-
ordinated effort from tax, treasury 
and management. As such, practical 
considerations may eliminate 2004 as 
a viable election year for some tax-
payers. A proper analysis will require 
a multi-year comparison of  various 
repatriation scenarios (based in part 
on projections) that consider avail-
able earnings and cash as well as the 
impact of  extraordinary dividends on 
the taxpayer’s U.S. tax position.

Yet another consideration is 
the use of  the repatriated funds. To 
be eligible for the 85% dividends 
received deduction, the funds must 
be earmarked for use in a domestic 
reinvestment plan in advance by the 
CEO or president and subsequently 
approved by the company’s board of  
directors. While IRC §965 does not 

prescribe a timetable within which 
these funds must be used for such 
purpose, communication and coor-
dination with top management at an 
early stage is essential to identify a 
use for the funds consistent with the 
company’s business goals. 

Finally, it is important that tax-
payers and advisors carefully assess 
the fi nancial statement impact of  any 
repatriation strategy to determine the 
effect of  earnings.

 Conclusion
The American Jobs Creation Act 

of  2004 contains some of  the most 
signifi cant international tax reforms 
in 20 years. The one-time opportuni-
ty to repatriate CFC earnings at what 
might be a substantially reduced U.S. 
tax burden should prove enormously 
benefi cial for many U.S. multination-
als. However, the complex application 
of  the new provisions and the narrow 
time frame in which taxpayers have 
to evaluate the opportunities afforded 
by IRC §965 have created traps for 
the unwary. To maximize the benefi ts 
of  these provisions, savvy taxpayers 
will need to act quickly to evaluate 
undistributed CFC earnings, available 
cash, the potential opportunity cost of  
foregone foreign tax credits, and if  an 
election is benefi cial, the appropriate 
year in which to claim the benefi t. �

Footnotes
1 The genesis of  the Act itself  lies in the rules 

governing world trade. The U.S. has had var-
ious regimes over the last 30 years providing 
a federal income tax benefi t for exports; the 
world’s governing trade authority has found 
on several occasions that the U.S. provided 
export subsidies. Since the latest ruling in 
1999, the European Union has exercised its 
right to impose retaliatory trade sanctions 
under World Trade Organization rules. In 
response, Congress ultimately passed the 
Act seeking to stimulate the U.S. economy 
generally, create new U.S. jobs and encour-
age the domestic reinvestment of  offshore 

funds. A manufacturing deduction replac-
ing the export subsidiary is central to the 
Act and applies to all U.S. businesses with 
production income, not just exporters as 
under the earlier regimes. In full effect by 
2010, the Act effectively allows U.S. manu-
facturers to trim their corporate income 
tax rate from 35% to 32%. In addition, the 
Act contains other tax saving provisions 
including the one-time repatriation oppor-
tunity under IRC §965, which is the focus 
of  this article.

2 IRC §965(a)(1)
3 IRC §§ 11, 61
4 Under the Act, excess foreign tax credits may 

now be carried back for use in the previous 
year or forward for use in the successive 10 
tax years. 

5 IRC §904
6 In certain situations the IRC imposes cur-

rent U.S. tax on a U.S. shareholder’s pro 
rata share of  “subpart F income” of  a 
CFC. Subpart F income typically includes 
income that is passive in nature as well as 
certain income resulting from related party 
transactions. 

7 The defi nition of  dividends for purposes 
of  IRC §965 includes amounts treated as 
actual or certain deemed dividends under 
IRC §§302 or 304. Cash dividends may also 
include certain distributions of  earnings that 
were previously included in a U.S. taxpayer’s 
income and taxed under the anti-deferral 
rules of  Subpart F before they were actu-
ally repatriated. IRC §965(a)(2) - Previously 
taxed income is only a dividend for purposes 
of  the Act to the extent of  Subpart F in-
clusions resulting from the payment of  a 
cash dividend by one CFC to another CFC 
within a certain chain of  ownership during 
the election year. Also, deemed dividends on 
inbound IRC §332 liquidations may qualify 
if  the taxpayer receives a cash distribution 
upon liquidation under IRC §965(c)(3).

8 IRC §965(c)(3) - For amounts included in 
gross income as a deemed dividend under 
IRC §§78, 367 or 1248. The definition 
of  dividends specifi cally excludes certain 
deemed dividends that have no actual re-
patriation of  cash. Deemed dividend inclu-
sions under the “subpart F” anti-deferral 
rules do not constitute a dividend. Also 
similarly excluded are certain CFC invest-
ments in U.S. property under IRC §956, the 
provision which ensures that U.S. corpora-
tions cannot repatriate foreign earnings by 
simply sending cash back to the U.S. as a 
loan or in another similar manner under 
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IRC §956. 
9 IRC §965(e)(3)
10 IRC §965(b)(1) - If  such fi nancial statement 

fails to show a specifi c amount of  earnings 
permanently reinvested outside the U.S., but 
does show a specifi c amount of  tax liability 
attributable to such earnings, the amount of  
such earnings eligible for the DRD may be 
as much as that amount divided by 35%. 

11 IRC §965(b)(2)
12 Id
13 The base-period average includes cash 

dividends received from CFCs, IRC §956 
inclusions on certain investments in U.S. 
property, and most previously taxed income 
amounts. Subpart F anti-deferral income 
inclusions are generally not included in the 
base-period amount.

14 IRC §965(b)(4)
15 IRC §965(b)(4)(A)
16 IRC §965(b)(4)(B)
17 IRC §965(d)
18 It is not clear under the legislation 

whether taxes associated with other 
foreign income can be used to offset the 
US tax payable on the non-deductible 
portion of  the dividend.

19 Generally, when a U.S. corporation receives 
a dividend from a foreign subsidiary, that 
dividend has been paid from post-tax 
income. If  the U.S. corporation were to 
include only the actual dividend amount in 
its gross income, it would receive the benefi t 
of  deducting the foreign tax from its U.S. 
income tax base. The taxable income of  the 
U.S. corporation is consequently “grossed 
up” under IRC §78 to the pre-tax income 
of  the foreign subsidiary by adding foreign 
tax paid to the U.S. corporation’s gross in-
come. In this manner, there is no benefi t of  
a foreign income tax deduction in addition 
to the foreign tax credit. This so-called IRC 
§78 “gross-up” is not treated as a dividend 
under IRC §965 and it is unclear whether 
the usual, full IRC §78 gross-up should be 
included under the general foreign tax credit 
rules for determining taxable income. If  it 
is, the expected benefi t to U.S. corporations 
will reduced as they will have increased in-
come subject to tax. 

20 IRC §965(b)(3)
21 IRC §965(e)(2)
22 IRC §965(d)(2)

23 Specifi cally, legislative intent suggest that 
this provision would allow deductions 
against the deductible portion of  the divi-
dend for items such as interest and research 
and would disallow deductions for items 
such as stewardship costs and legal and 
accounting fees. 

24 IRC §965(f)
25 Id
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The International Law Section of  
the State Bar of  Michigan announces 
its 2005 International Law Student 
Essay Contest.

The contest is open to all law stu-
dents currently enrolled at any Michigan 
Law School. A fi rst prize of  $1,000 and 
a second prize of  $750 will be awarded 
to the students who, in the opinion of  
the judges, write the best original unpub-
lished essay on the subject:

“Applicability of  the 
Geneva Conventions to 

Persons Viewed as Terrorists.”

 The prizes will be awarded at the 
Annual Meeting of  the International 
Law Section in the Fall of  2005 and 
the winning articles published in the 
Michigan International Lawyer.

 To be considered, essays must be 
(i) submitted via email no later than 
April 1, 2005, (ii) be typewritten and 
double-spaced and (iii) not exceed 
5,000 words. In order to have these 
essays judged objectively, all sub-
missions should have all identifying 
information (name, contact informa-
tion, and law school affi liation) on 
a separate page. The entries should 
then be emailed directly to Howard 
B. Hill, an international law practitio-
ner (howardbhill@comcast.net), who will 
forward the essays without the identi-
fying information to the other judges 
for 2005, Professor Gregory Fox of  
Wayne State Law School and Profes-
sor Steven Ratner of  the University of  
Michigan. No entries shall have any 

contact concerning this essay contest 
with any judge other than Mr. Hill.

The International Law Section of  
the State Bar of  Michigan provides 
education, information and analysis to 
enhance and advance the knowledge 
and understanding of  international le-
gal issues and encourages cordial asso-
ciation and exchange of  ideas among 
those interested in international law 
related matters through meetings, 
seminars, public service programs and 
the Michigan International Lawyer.

For further information on the 
contest, contact Howard B. Hill. 
For further information on the Sec-
tion, contact Randy Wright, Chair, at 
rwright@berrymoorman.com.
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The ramp-up to the United States’ 
2003 invasion of  Iraq provided enor-
mous opportunity to legal scholars 
advocating the preeminence of  State 
power in the formation of  custom-
ary international law to assert that 
position with regard to customary 
prohibitions on the uses of  force.1 
The Bush Administration’s assertion 
of  the legality of  preemptive uses of  
force2 as an excuse for the invasion of  
Afghanistan and Iraq was embraced by 
some international relations scholars3 
as a turning-point in the accepted 
prohibition of  the use of  force as 
codifi ed in Article 51 of  the United 
Nations Charter.4 This acceptance of  
the United States’ invasion of  Iraq as 
progenitor of  a new customary norm 
allowing preemptive uses of  force 
relies upon a traditional conception 
of  the effect of  exercises of  power 
upon customary international law 
which holds that a hegemonic State 
can infl uence the effi cacy of  a custom-
ary norm through unilateral, persistent 
objection to the norm.5 The exercise 
of  power within the normative frame-
work is single-handedly disruptive 
of  that framework, in other words, 
or, further, it re-establishes as the 
framework the intent of  the exercise 
of  power itself. The United States’ 
invasion of  Iraq, from that point-of-
view, is an uncontestable reformation 
of  law based solely upon a unilateral 
use of  force. But this usage presents 
a circularity problem that leaves the 
most materially powerful State ac-
tor legally unfettered. That is, if  the 
customary international rule is “the 
one which is considered to be such 
by those states able to impose their 

point of  view,”6 then customary in-
ternational law is nothing more than a 
veneer for that point-of-view. It is the 
dominant ideology of  the hegemon 
and nothing more. But, “… if  ‘the 
rule of  law’ means anything, it must 
imply the ability of  a society to rein in 
the entirely self-interested impulses of  
the powerful …”7 The purpose of  this 
article is to focus upon one element of  
customary international law—consent 
as a required component of  opinio juris. 
As will be demonstrated, it is conceiv-
able that there is an interpretation of  
this requirement which indeed allows 
for the reining in of  the “self-inter-
ested impulses of  the powerful.” 

The alleged legality of  the US 
invasion, premised as it was upon a 
variety of  State consent rooted only 
in the offi cial silence or acquiescence 
of  a few key State governments, seems 
insuffi cient now that the neoconser-
vative hyperbole8 has stopped fl ying. 
Few now argue that customary law has 
been reshaped by the invasion, and the 
US itself  is again making self-effacing 
diplomatic overtures toward the allies 
it has alienated. The United Nations 
has returned to the forefront of  the 
conversation as the only body capable 
of  lending the invasion effort any sem-
blance of  legitimacy whatsoever. 

What happened? Why didn’t the 
invasion bear the laurels of  legality 
in the end? Michael Glennon might 
respond that the question was never 
one of  legality to begin with, since the 
rules regarding uses of  force are in 
a state of  non liquet, and, so, this is a 
question that need not be asked.9 But, 
eschewing that argument—which is 
unrelated to arguments that the United 

States’ unilateral use of  force in Iraq 
created a new customary norm—and 
operating strictly on a surface-level, 
it may be that consent to a reformed 
norm cannot be so simply derived 
from the dubious acquiescence de-
rived from the general silence of  the 
international community during the 
ramp-up to the invasion. 

This answer, however, doesn’t 
probe deeply enough and feels unsat-
isfying. A sharp majority of  private 
citizens the world over10 expressed a 
deep disagreement with the invasion 
that made clear to their governments 
that the effort was something less than 
legitimate. While some of  those same 
governments—Great Britain, Spain, 
Australia, and others—supported the 
invasion officially, few outside the 
U.S. claimed to any great extent that 
it had remade law. Fewer still would 
do so now, with invading casualties 
well into the thousands11 and Iraqi 
casualties into the tens or hundreds 
of  thousands12 with very little to show 
for the loss and no weapons of  mass 
destruction or Al Qaeda leaders lo-
cated in Iraq.13 At least one of  those 
governments—Spain’s—has been 
overturned as a result.14 

Something more, then, must be 
required to assert that a new custom-
ary norm has been consented to. Or, 
rather, it is possible that the nature of  
the consent required for the formation 
of  opinio juris has itself  changed. The 
traditionally oblique concept of  “State 
consent” (i.e., governmental consent) as 
a requirement for the generation of  
opinio juris may no longer be suffi cient 
when divorced from popular consent. In-
stead, only governmental consent sup-

U.S. Invasion of  Iraq and Popular Consent 
in the Formation of  Customary International Law
By: John M. Hilla, Wayne State University School of  Law, 3L
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ported by popular consent, or popular 
approval of  State action or inaction, 
comprises the “State consent” that 
may lead to legal obligation. 

Traditional vs. Modern Customary 
International Law

The specifi c elements of  custom-
ary law have long been the subject 
of  controversy. Article 38(b) of  the 
Statute of  the International Court of  
Justice (ICJ) adopted its defi nition 
of  custom from Article 38(2) of  the 
Statute of  the Permanent Court of  In-
ternational Justice (PCIJ)15 to indicate 
two elements of  customary law: “… a 
material element: practice, which can 
be general or common to two or more 
international persons in their mutual 
relations only; and a psychological 
element: opinio juris sive necessitates, i.e., 
the fact that a uniform, consistent and 
durable practice (or “usage”) has been 
‘accepted as law’ by its participants.”16 
These two elements, practice and opinio 
juris, have withstood various attempts 
at revision, some commentators claim-
ing that only practice was relevant and 
not opinio juris or vice-versa, or that 
additional elements were necessary to 
fully develop a theory of  customary 
legal development.17 However, these 
academic critical attempts have not 
managed to evade the two primary 
elements from the ICJ formulation, 
and the ICJ itself  has continued to rely 
on them at least in principle:

… —for in order to achieve 
this result, two conditions 
must be fulfilled. Not only 
must the acts concerned 
amount to a settled practice, but 
they must also be such, or be 
carried out in such a way, as 
to be evidence of  a belief  that 
this practice is rendered obligatory 
by the existence of  a rule of  law 
requiring it.18

… in the fi eld of  customary 
international law, the shared 
view of  the Parties as to the 
content of  what they regarded 
as the rule is not enough. The 
Court must satisfy itself  that 
the existence of  the rule in the 
opinio juris of  States is confi rmed 
by practice.19

Nevertheless, the two elements, 
even if  mutually accepted as necessary, 
represent an area of  tension between 
what has been termed “traditional” 
customary international law and 
“modern” customary international 
law.20 Traditional customary law can be 
roughly said to rely more heavily upon 
consistent state practice followed out 
of  a belief  of  legal obligation.21 It is 
an inductive process looking to state 
practice for evidence of  a rule of  law.22 
Modern customary international law, 
on the other hand, is a deductive pro-
cess, relying upon statements of  legal-
ity—opinio juris—rather than examples 
of  that legality to deduce the existence 
of  a legal rule.23 The differentiation 
between these two is controversial, 
with commentators urging that “mod-
ern” customary law, lacking a reliance 
upon actual practice, is either an im-
portant step toward the protection of  
humanitarian rights,24 not customary 
law at all,25 or really just a new form 
of  universal law entirely.26

Nevertheless, even the ICJ has 
utilized the mode of  analysis provided 
by the notion of  “modern” customary 
international law,27 and it is clear that 
discussions of  what do and do not 
constitute opinio juris “statements of  
legality” are viable where particular 
State practices may be motivated by 
various factors, least among which 
may be a feeling of  legal obligation. 

 In the case of  the Iraq inva-
sion, that the offi cial silence of  the 
majority of  States failing to make a 

statement one way or another regard-
ing the United States’ proposed action 
could be interpreted as a statement of  
legality suffi cient is a dubious propo-
sition, considering the more explicit 
sources examined by the ICJ in the 
Nicaragua case. The extra-legal frame-
work of  discussion so visible in the 
United States’ ramp-up to the invasion 
illustrates the need for an examination 
of  the customary legal after-effects of  
the invasion in the more “modern” 
sense. State practice, in this case, has 
been simply too inconsistent and too 
speciously motivated to support any 
assertion that a new norm support-
ing preemptive uses of  force has been 
developed the US. 

Quite alternatively, examining the 
situation from a “modern” customary 
standpoint, the lack of  any coherent 
legal statement condoning such uses 
of  force indicates that the prohibition 
against them remains intact. When 
examined in conjunction with the 
development of  the legal personal-
ity of  individuals in international law 
and the other theories explored below, 
the possible existence of  a mandatory 
popular component in the genesis of  
effective legal statements arises.

The Move Toward Individual Legal 
Personality in International Law

A new requirement—or, at least, 
consideration—of  popular consent in 
the formation of  opinio juris is consis-
tent with the evolution of  the legal 
personality of  individuals in interna-
tional law that began roughly with the 
Nuremburg Trials and the drafting of  
the UN Charter following World War 
II. The general idea of  individual re-
sponsibility for certain international 
crimes was as old as some of  those 
crimes themselves—piracy, for in-
stance—but the Nuremburg judgment 
for the fi rst time insinuated individual 
liability for violations of  States’ jus in 
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bello, or war-time, conduct.28 Article 
6 of  the Nuremburg Charter encap-
sulated three main crimes for which 
individuals might be liable: crimes 
against peace (or aggression—a jus 
ad bellum crime rather than jus in 
bello), war crimes, and crimes against 
humanity. The defi nitions drafted for 
these crimes in the Charter clearly 
identify individuals as subjects of  in-
ternational law,29 and they have since 
found further purchase in the Geneva 
Conventions of  1949 and their 1977 
Protocols30; the establishment of  the 
International Criminal Tribunals for 
the former Yugoslavia and Rwanda; 
the Rome Statute for the International 
Criminal Court; and in treaties like the 
International Covenant on Civil and 
Political Rights (ICCPR) of  1976 and 
The Convention on the Prevention 
and Punishment of  the Crime of  
Genocide of  1948.31 

The defi nition of  these crimes is 
just the tip of  the iceberg, however. 
Although the effective progress of  
humanitarian law has been spotty in 
its proliferation, with violations of  
such law rampant across the globe 
in the decades since Nuremburg, its 
institutionalization is obvious in the 
now regular drive to characterize any 
uses of  force in humanitarian terms.32 
Further, international humanitarian 
norms have made inroads into States’ 
domestic legal systems, allowing, for 
example, the Chilean prosecution of  
former dictator Augusto Pinochet and 
the Belgian prosecution of  Rwandan 
genocidiers, both for the violation of  
humanitarian norms as outlined by 
international law.33 The US Supreme 
Court has even recently upheld the 
Alien Tort Claims Statute, allowing 
for civil damages claims for such vio-
lations in US courts.34 

What this all amounts to, for 
present purposes, is that traditional 
conceptions of  international law as 

governing only inter-State relations no 
longer exclusively drive the analysis. The 
popular component of  a State’s consent 
to a use of  force cannot be discounted 
carte blanche simply because it would con-
form to tradition to do so and particu-
larly not when the popular opposition 
to the action is as comprehensive as it 
has been to the United States’ invasion 
of  Iraq. Such a use of  force potentially 
violates too many of  the jus ad bellum and 
jus in bello norms protecting the rights of  
individuals to exclude this factor from 
the conversation. 

But, in asserting the possibility of  
the existence of  a popular consensual 
component in the formation of  opinio 
juris, I do not mean to suggest that in-
dividuals have achieved a fully realized 
legal personality under international 
law in the Grotian sense. Rather, I 
suggest only that individuals have 
acquired the ability to indirectly infl u-
ence the classifi cation of  certain State 
actions as legal or illegal by virtue of  
their increasing presence as subjects of  
international law. That is, through the 
development of  international humani-
tarian and criminal law, individuals 
may be held to be personally liable for 
actions violating the rights of  other 
individuals who have been made the 
subjects of  various international laws. 
To not violate those rights has been 
explicitly codifi ed in the treaties noted 
above as a legal duty of  both the acting 
individual and of  the State on whose 
behalf  the individual acts. This duty 
provides individuals with a contractual 
quid pro quo: the right to demand that 
States fulfi ll their legal obligations.35 
That right carries with it the implicit 
ability of  individuals to defi ne those 
legal obligations—that is, the ability to 
personally decide what he or she will 
demand and when. 

In the case of  the invasion of  Iraq, 
an enormous number of  jus in bello and 
jus ad bellum issues have dogged the in-

vasion from the outset. Outside of  the 
mainstream American media, where 
the number of  Iraqi civilians killed 
and wounded has been conveniently 
omitted from the discussion,36 they 
have fueled a majority consensus that 
the invasion was illegal.37 These issues 
are exactly of  that humanitarian stripe 
implicating the role of  the individual 
in the international legal question. 
With only spotty and politically moti-
vated governmental consent and few 
data points to support an argument of  
consistent state practice,38 no contrary 
legal statement suffi cient to fuel a new 
customary norm in favor of  such 
unilateral uses of  force has arisen to 
topple the pre-Iraq, status quo posi-
tion: the prohibition of  preemptive 
uses of  force.

Conclusion
Customary law doctrine has never 

been truly fi xed in orthodoxy. Indeed, 
the vagueness inherent in the classical 
balance of  the elements of  practice 
and opinio juris in the formulation of  
customary law presents something of  
a never-ending circularity problem, as 
Koskenniemi has pointed out:

Customary law remains inde-
terminate because it is circular. 
It assumes behaviour to be 
evidence of  states’ intentions 
(opinio juris) and the latter to be 
evidence of  what behaviour is 
relevant as custom. To avoid 
apologism (relying on the 
state’s present will), it looks 
at the psychological element 
from the perspective of  the 
material; to avoid utopia-
nism (making the distinction 
between binding and non-
binding usages by references 
to what is just), it looks at the 
material element from the 
perspective of  the psycho-
logical. It can occupy neither 
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position in a permanent way 
without becoming vulnerable 
to criticism compelled by the 
other.39

While this circularity problem pro-
vokes in Koskenniemi a sort of  crisis 
of  faith, leading him to conclude that 
there is no purely legal rule that is not 
dependent upon subjective views of  
political rightness or justness,40 others 
seem to consider the vagueness of  
customary law with some level of  
creative optimism. Bin Cheng takes 
the opportunity to hypothesize the 
existence of  entirely opinio juris-based 
“instant custom,”41 while Michael 
Byers broadly reads opinio juris as a 
“diffuse consensus” collectively es-
tablished by States.42 Stephen Toope 
interestingly postulates that there is no 
longer any requirement of  consent in 
the formation of  opinio juris at all and 
that the persistent objector rule is in 
desuetude.43 The interpretations are 
too numerous to summarize further 
here. But, if  Koskenniemi is accurate 
when he notes that “… there are no 
independently applicable criteria for 
ascertaining the presence of  opinio juris 
…”44 in relation to material state prac-
tice and that the ICJ “… has simply 
inferred its presence or absence from 
the extent and intensity of  the material 
practice it has studied …,”45 the persis-
tence of  the numerous assertions of  
the existence of  customary law and 
opinio juris in particular indicates that 
something other than a vacuum lies 
behind the controversy. It indicates 
that the progressive development 
of  international law is still underway 
and that, if  the academic cacophony 
appears at times somewhat masturba-
tory, there is at least a marginal consen-
sus visible in the continuing dispute 
that there is something worth captur-
ing in the indistinct median between 
Koskenniemi’s twin perils of  apology 

and utopia. The details simply have yet 
to be worked out. 

In this regard, the requirement of  
popular consent as an explanation for 
the international community’s general 
rejection of  a new legal norm allowing 
for preemptive uses of  force creeps 
back into focus as one of  a myriad 
number of  possible explanations. Con-
cluding this way may seem somewhat 
passive-aggressive, but it is at least 
clear that the actions of  the United 
States in Iraq have, as stated, failed 
to modify existing customary norms 
regarding the use of  force—whatever 
they may or may not specifi cally entail. 
Therefore, the outstanding question is 
why not? The easiest course of  action is 
simply to rely upon that old logical ca-
nard, Occam’s Razor, which states that 
“plurality should not be posited with-
out necessity,”46 or, in other words, the 
obvious answer is the likeliest. 

In this case, the obvious answer 
is that the United States’ invasion of  
Iraq did not reshape customary inter-
national legal norms regarding the use 
of  force because nobody ever believed that 
it did. Naturally, this is not any sort 
of  legal argument, so a place must be 
found for the inference that the United 
States’ action in Iraq was illegal within 
the established albeit controversial 
framework of  international law. The 
opinio juris component of  customary 
international law is the best fi t for this 
idea (perhaps alongside the inclusion 
of  popular will as a “soft law” mea-
sure of  a new universal international 
law47 or as an evolution of  the theory 
of  legal socialization48) because the 
“nobody” involved in the calculation 
here are precisely those subjects of  
humanitarian international law most 
likely to be affected by jus ad bellum 
and jus in bello violations: the ordinary 
people who are always most directly 
affected by war. Particularly the Iraqi 
people, who, even now, demonstrate 

their acceptance of  the legality of  the 
invasion on the streets of  Fallujah with 
machine-gun fi re and roadside land-
mines. It is diffi cult to imagine that, 
were the US to attempt a similar such 
invasion in the near future—of  Iran 
or Syria—the action would be greeted 
as legal in any greater measure. This 
cannot be completely unrelated to the 
fact that, in some small measure, even 
before the invasion of  Iraq had com-
menced, the People had spoken and a 
new legal norm was not created.  �
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Section Seminar: International Trade
By: Kelly Dang, Wanye State University School of  Law, 2L

 On October 7, 2004 the Interna-
tional Law Section (ILS) hosted a sem-
inar entitled International Trade: The 
Future of  WTO, NAFTA, CAFTA 
& FTAA and Other FTAs. The event 
was held at the Hotel Baronette in 
Novi following the Section’s Annual 
Business Meeting. The purpose of  the 
program was to highlight the range 
of  issues and recent developments in 
trade organizations and governmental 
agencies that impact international 
trade. The audience was composed 
of  practicing attorneys from private 
practice, the public sector and aca-
demia. The event was a success with 
over 50 participants. The range of  
topics discussed at the event included 
developments in Doha negotiations, 
NAFTA and other trade agreements 
to which the U.S. is a signatory, trade 
agreements to which the U.S. is not a 
signatory, compliance issues and proce-
dures pertaining free trade agreements, 
and practical tips on how to maximize 
the benefi ts client.

Randy M. Wright, Chair of  the 
ILS, moderated the panel of  fi ve guest 
speakers. The audience was engaged 
through short question-and-answer 
sessions following each speaker’s 
presentations. This article is a broad 
summary of  the event -- highlighting 
the major points addressed by each 
of  the speakers.

WTO Developments in Doha Ne-
gotiations

Mr. Daniel Brinza of  the U.S. 
Trade Representative Offi ce (USTR) 
began by discussing the background 
of  WTO Doha negotiations and its 

recent developments. In Novem-
ber 2001, WTO Trade Ministers 
representing over 140 countries met 
in Doha, Qatar to negotiate further 
trade liberalizations and to set the 
agenda for the next round of  talks.    
After days of  intensive negotiations, 
Trade Ministers agreed to a Declara-
tion launching new multilateral trade 
negotiations. The ambitious agenda 
called for a comprehensive three-
year negotiation (to be concluded 
by 2005), covering a variety of  areas 
affecting international business and 
commerce such as agriculture, ser-
vices, industrial tariffs, investment, 
and fi shing subsidies.

The Trade Ministers met again in 
Cancun in 2003 on these issues, but 
the multilateral talks failed to come 
to any conclusive agreements. Since 
then, many countries have taken up 
the challenge to get the negotiations 
back on track. In January 2004, the 
U.S. committed itself  to substantial 
reforms in U.S. policies relating to 
the WTO accords; thereby clarify-
ing its interests and objectives in the 
Doha Negotiations. 

Mr. Brinza then discussed the 
most recent developments in the 
WTO Doha negotiations. In July 2004, 
the Trade Ministers announced the 
interim WTO framework agreement 
that pointed the way toward comple-
tion of  the Doha negotiations. The 
framework commits wealthy countries 
to cutting billions of  dollars of  trade-
distorting farm subsidies and maps 
out a broad reduction or elimination 
of  tariffs and other market-access 
barriers to goods and services. It also 
pledges WTO members to work to-
wards meaningful modernization of  
customs practices and other trade-
facilitation measures.

NAFTA and other trade agreements to 
which the United States is a signatory

Mr. William Kelly of  Ford Motor 
Company spoke about NAFTA and 
other trade agreements to which the 
U.S. is a signatory. He explained that 
the U.S. is a signatory to many bilateral 
and regional trade treaties. The more 
established treaties are with Israel 
(1985), Canada (1989), and NAFTA 
(1994). The primary goal of  NAFTA 

Seminar Speakers are Mr. Daniel Brinza, US Trade Representative Offi ce; Ms. Jeanne Broad, General 
Motors Corporation; Mr. Andrew I. Rudman, Offi ce of  NAFTA and Inter-American Affairs; Mr. 
William Kelly, Ford Motor Company; and Mr. Alan M. Dunn, Law Offi ces of  Steward and Stewart. 
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was to open the Mexican market to 
US and Canadian goods and services. 
In pre-NAFTA years, Mexican tariffs 
averaged 250% of  US tariffs. When 
NAFTA was implemented 10 years 
ago, it created the world’s largest free 
trade area, which now links 426 mil-
lion people in an area producing more 
than $12 trillion worth of  goods and 
services. According to USTR statistics, 
all member economies have grown 
significantly since NAFTA – the 
U.S.’s economy grew by 38 percent, 
Canada’s economy grew by 31 per-
cent, and Mexico’s economy grew by 
30 percent – raising the standard of  
living and increasing productivity in 
all three countries. 

There are six recent bilateral or re-
gional free trade agreements to which 
the U.S. is a signatory: Jordan (2000), 
Chile (2003), Bahrain (2004), Do-
minican Republic – CAFTA (2004), 
Morocco (2004), and Australia (2005). 
The combined two-way U.S. trade in 
2003 with these six new FTA partners 
amounted to roughly one-quarter of  
Michigan’s GDP. Hence, the market 
and competitive benefi ts of  FTAs in 
general may be more noticeable out-
side the U.S. 

According to Mr. Kelly, there 
are five bilateral or regional FTAs 
currently under negotiation: Andean 
Countries (which includes Columbia, 
Peru, Ecuador, and Bolivia partici-
pated as an observer) Panama, Thai-
land, SACU (South African Customs 
Union which includes Botswana, 
Lesotho, Namibia, South Africa and 
Swaziland), and FTAA (Free Trade 
Area of  the Americas). FTAA is a 
regional trade agreement launched 
in December 1994 at the Summit of  
Americas. The FTAA is intended to 
be the most far-reaching trade agree-
ment in history. Although it is based 
on the model of  the NAFTA, it goes 
far beyond NAFTA in its scope and 

power. The FTAA, as it now stands, 
would introduce into the Western 
Hemisphere all the disciplines of  the 
proposed services agreement of  the 
World Trade Organization (WTO). 
Despite a decade of  negotiations, the 
deadline will most likely not be met. 
True FTAA market integration is at 
least a decade or longer away. 

Finally, of  the top 20 trading part-
ners in goods, the U.S.  has FTAs only 
with three countries – Canada (1988), 
Mexico (1990), and Singapore (2003). 
Canada is America’s top trading part-
ner, followed by Mexico. U.S. exports 
to Canada represents 19.7 percent of  
total U.S. trade and exports to Mexico 
represents 11.7 percent of  total U.S. 
trade. Singapore is our thirteenth larg-
est trading partner representing 1.6 
percent of  total U.S. trade. A fourth 
FTA with Thailand is in the early ne-
gotiation stages. Thailand is the United 
States’ 18th largest trading partner, 
with two-way trade totaling nearly $20 
billion in 2002. Mr. Kelly noted that 
although combined two-way trade 
with Japan, China and South Korea 
exceeds U.S.-Canada trade, there are 
no known plans for an FTA with any 
of  these countries.

FTAs to which the United States is not 
a signatory

Next, Ms. Jeanne Broad of  Gen-
eral Motors Corporation spoke about 
major trade agreements to which the 
U.S. is not a party. She began the 
presentation by explaining that the 
term FTA is used loosely to refer to 
a variety of  economic cooperation 
arrangements. FTA agreements may 
range in scope of  products covered, 
the degree of  economic integration 
may vary, and may or may not result 
in tariff-free trade. FTAs can be a 
positive force in promoting trade, 
but it can also discriminate against 
non-parties.

Non-U.S. FTAs can positively or 
negatively impact U.S. fi rms. U.S. busi-
nesses can be signifi cantly disadvan-
taged in their ability to access foreign 
markets or U.S. fi rms with established 
operations in overseas markets may 
be able to take advantage of  agree-
ments that do not involve the U.S. In 
addition, FTAs established without 
U.S. participation may be drafted to 
set precedents and promote rules 
and regulations unfavorable to U.S. 
businesses. Finally, it is important to 
monitor the development of  non-U.S. 
FTAs to keep pace with implications 
for U.S. businesses, know what prec-
edents the non-U.S. FTAs are setting 
for other agreements, and consider 
whether U.S. FTAs can obtain the 
same or better benefi ts.

Non-U.S. FTA developments can 
be grouped into 3 primary areas - the 
European Union (EU), Developing 
Countries, and the Asia Pacifi c Re-
gion. The EU’s recent addition of  10 
countries from the central European 
and Baltic regions has resulted in the 
largest free trade area of  the world. 
In the area of  Developing Countries, 
Mexico and Chile have sought FTAs 
with any willing partner to promote 
economic development and diver-
sifi cation. Mexico’s own FTA have 
undercut the benefi ts U.S. producers 
initially received through NAFTA; and 
Mexico and Chile now appear to be 
focused on negotiating trade agree-
ments with Asia. 

In the Asia Pacifi c region, export-
oriented economies have been reluctant 
to join bilateral or regional FTAs until 
recently due to China’s emergence as 
a major importer and exporter. Mem-
bers of  the Association of  Southeast 
Asian Nations (ASEAN) are begin-
ning to recognize the importance of  
a large market in attracting foreign 
investments. For example, Japan is 
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concerned that its leadership in the 
region could be challenged by China, 
which is more willing to put agricul-
tural issues on the negotiation table 
when it comes to negotiating FTAs. 

Compliance issues and procedures 
pertaining to free trade agreements

Mr. Andrew I. Rudman from the 
Offi ce of  NAFTA and Inter-American 
Affairs discussed compliance issues 
and procedures relating to enforce-
ment of  free trade agreements. Ac-
cording to Mr. Rudman, monitoring 
trade agreements and compliance is a 
top priority for U.S. Department of  
Commerce. It is important to moni-
tor and enforce trade agreements 
because trade agreements increase 
market access for U.S. exporters. 
Achieving FTA compliance will also 
create confi dence and support for fu-
ture trade agreements. U.S. fi rms may 
face various types of  trade barriers 
– tariff  and customs barriers, rules of  
origin and/or certifi cates of  origin, 
import licensing, standards, lack of  
intellectual property rights protec-
tion, or government procurement 
contracts, etc. Currently there is a 
special monitoring emphasis placed 
on Chinese trade practices, the tex-
tile industry, and intellectual property 
rights for compliance.

The Offi ce of  NAFTA and Inter-
American Affairs specifi cally moni-
tors the implementation and benefi ts 
of  NAFTA; works with U.S. export-
ers to resolve NAFTA compliance 
issues; helps U.S. exporters increase 
access to Western Hemisphere mar-
kets through negotiation of  trade 
agreements; and provides support 
for the negotiation, maintenance and 
implementation of  other U.S. FTAs. 

The Offi ce of  NAFTA and Inter-
American Affairs maintains a NAFTA 
compliance team which resolves trade 

problems by persuading foreign coun-
try to come into compliance volun-
tarily thereby avoiding the protracted 
time and effort involved in a formal 
dispute settlement. In achieving com-
pliance, the NAFTA Offi ce utilizes a 
range of  compliance advocacy tools 
including phone calls, meetings, letters, 
“non-papers”, “demarches”, visits by 
Washington offi cials, and bilateral or 
multilateral meetings. As a rule, the 
compliance advocacy objectives 
are to resolve the problems quickly 
and voluntarily at the lowest pos-
sible governmental level. Cases are 
referred to USTR only when it is 
necessary and appropriate. 

The United States Department 
of  Commerce maintain the Trade 
Compliance Center (TCC) to help 
American expor ters overcome 
foreign trade barriers and work to 
ensure that foreign countries com-
ply with their commitments to the 
United States. More information can 
be obtained by accessing TCC on-line 
at www.export.gov/tcc.

Other useful trade websites 
include the Trade Information Cen-
ter at www.trade.gov/td/tic, the 
United States Trade Representative 
at www.ustr.gov, and the Commerce 
NAFTA Site at www.mac.doc.gov/
nafta/index.htm.

 
Practical tips on how to maximize 
the benefi ts of trade negotiations for 
your client

Mr. Alan Dunn from the Law Offi c-
es of  Stewart and Stewart rounded out 
the discussion by providing the seminar 
participants with some practical tips on 
how to maximize the benefi ts of  trade 
negotiations for one’s client. 

Mr. Dunn stated that the type of  
assistance outside counsel can pro-
vide to clients or the type of  benefi ts 
companies can pursue will depend 
on the phase of  the trade negotiation 

process. Where the negotiations are 
beginning or underway, there is obvi-
ously an opportunity to infl uence the 
contents of  the agreement; but once 
an agreement is concluded, typically 
counsel is looking at understanding 
how the agreements will likely affect 
particular businesses and ensuring 
benefi ts are used and potential prob-
lems are addressed.

In influencing the negotiation 
process of  international trade agree-
ments, outside counsel have several 
approaches via the U.S. government, 
foreign government(s), industry-to-in-
dustry communication, state and local 
governments, and even non-govern-
mental organizations (NGOs). On 
infl uencing the process in the U.S., 
numerous opportunities exist to pres-
ent your position to U.S. negotiators 
while the trade agreement remains in 
the negotiating phase. These oppor-
tunities may come through formal 
or informal participation within the 
Executive Branch by responding to 
requests for public comments from 
USTR or through hearings via the 
legislative branch or with the Trade 
Advisory Committees. 

Counsel may infl uence the trade 
negotiation process via foreign gov-
ernments. In doing so, it is important 
to educate yourself  on the positions 
assumed by other parties to the nego-
tiation. Counsel may go about this by 
determining which countries are driv-
ing the process and their primary in-
terests and by identifying your foreign 
competitors’ positions on issues of  
importance to your company. An ef-
fort to educate the appropriate foreign 
government(s) of  the reasons certain 
objectives work for their constituents 
may also be benefi cial. Contacts can 
be made in capitals, at the negotiation 
site, or elsewhere. 

Industry-to-industry communica-
tion is another avenue of  infl uencing 
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the negotiation process. Producers in 
various countries may actually have 
fairly similar positions on what they 
would like to see accomplished in 
the given negotiations, particularly in 
market access issues. Where this is the 
case, companies or trade associations 
can often forge a common position 
to be taken to respective governments 
for inclusion in the overall package. 

State and local government offi cials 
may also be approached to help sen-
sitize members of  the Administration 
or Congressional members about the 
importance of  the company’s issues to 
the state or local community. While this 
is often not pursued because of  actions 
with other groups, it remains an option 
and can be pursued in appropriate cir-
cumstances. 

Finally, NGOs have increased their 
activity level in various types of  trade 
negotiations. Such involvement can 
be very helpful in achieving balanced 
outcomes for all parties with a stake in 
the system. These are situations where 
the interests of  the NGOs may permit 
coordination with the activities of  the 
company or industry in pursuing a 
mutually consistent objective. How-
ever, sometimes NGOs have agendas 
which confl ict with a company’s or 
industry’s goals. Despite such situa-
tions, at a minimum in these situations, 
the company or industry should work 
with the NGOs to understand issues 
of  concern.  �

About the speakers: 
Mr. Daniel Brinza is the Assistant 
US Trade Representative at the Offi ce 
of  the United States Trade Representa-
tive. He is responsible for overseeing the 
monitoring and enforcement activities 
of  the US related to trade agreements, 
including disputes over the WTO. Mr. 
Brinza previously served as the Chief  
Counsel for the Committee on Agricul-
ture of  the U.S. House of  Represen-
tatives where he supervised legislation 
setting U.S. agricultural policy and 
international agricultural trade.

Ms. Jeanne Dangerfi eld Broad is the 
Director of  Trade Policy for General 
Motors Corporation. She is responsi-
ble for developing and advocating GM 
positions on international trade policy 
issues and for trade initiatives of  GM 
operations. Ms. Broad is currently on 
the boards of  the Detroit Regional 
Chamber’s International Business 
Council ,  the German-American 
Chamber of  Commerce – Michigan 
Chapter, the U.S. Mexico Chamber 
of  Commerce, and the Detroit Inter-
national Visitors Council.

Mr. Alan Dunn is a partner in the 
Law Offi ces of  Stewart and Stewart in 
Washington DC. He represents corporate 
and sovereign clients on such trade issues 
as bilateral and multilateral negotiations, 
economic sanctions and embargoes, export 
controls, antidumping and countervailing 
duties, and other provisions related to 
trade. Mr. Dunn also serves on the U.S. 
State Department Advisory Committee 
on International Economic Policy and as a 
Director of  Global Investment Advisors.

Mr. William P. Kelly is Director of  
International Governmental Affairs at 
Ford Motor Company. He responsible 
for managing and representing Ford in 
governmental affairs that may impact 
Ford’s International manufacturing and 
fi nancial service operations. Mr. Kelly 
was a career diplomat who served in 
Western Europe, Latin America and 
Washington D.C. prior to joining Ford 
Motor Company.

Mr. Andrew I. Rudman is the Director 
of  the Offi ce of  NAFTA and Inter-
American Affairs in the International 
Trade Administration of  the Depart-
ment of  Commerce. He is responsible for 
ensuring implementation of  NAFTA 
provisions and promoting NAFTA 
trade. Prior to joining the Commerce 
Department, Mr. Rudman served over 
ten years as a U.S. Foreign Service Of-
fi cer with the Department of  State. 
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Report from West Michigan
By: William H. Heritage Jr., Wheeler Upham, P.C., Grand Rapids

In June, Grand Rapids was fa-
vored with the appearance of  two 
headline notables speaking on subjects 
of  international interest. Both former 
U.N. Ambassador and U.S. Secretary 
of  State, Madeleine Albright as well as 
Vice President Dick Cheney addressed 
sizable audiences on topics relating to 
Iraq and the War on Terrorism.

Secretary Albright spoke to the 
Economic Club of  Grand Rapids 
at its annual banquet. She described 
a “perfect storm” of  foreign policy 
issues, which exist and center around 
the War on Terrorism. She said that 
terrible mistakes have been made 
in the war with Iraq by the pres-
ent administration. She opined that 
America’s standing abroad is at an all 
time low and that our foreign policy 
lacks a certain spirit of  bipartisanship 
which was a tradition underscored by 
the late Grand Rapids native, Senator 
Arthur VandenBerg. Perhaps in her 
most notable quote, Secretary Albright 
said “I am deeply, deeply troubled by 
the image of  the United States. . .we 
don’t have to be loved. We do have to 
be respected. It’s all right to be feared 
by your enemies. It’s not so great to 
be feared by your friends.”

The next day, Grand Rapids host-
ed a visit from Vice President Dick 
Cheney who appeared at the annual 
meeting of  the Police Offi cers As-
sociation of  Michigan. He used the 
occasion to make a speech on a cor-
nerstone of  the Bush administration’s 
2004 campaign: The War on Terror. In 
a somewhat now familiar expression 
of  the Bush administration anti-ter-
rorism policy, Vice President Cheney 
said, “As we face this danger, we have 

one option: to take the fi ght to the en-
emy.” “Terrorist attacks are not caused 
when we make use of  our strength; 
they are invited by the perception 
of  weakness. We will face the enemy 
(overseas) so we don’t have to face the 
enemy with police, fi refi ghters, and 
medical personnel on the streets of  
our cities.” His remarks were warmly 
received by the Police Offi cers Asso-
ciation which granted the Bush ticket 
an endorsement for the 2004 re-elec-
tion campaign.

Over the summer months, there 
were several other notable appear-
ances in Grand Rapids. Susan Dakak, 
James Haveman, recently returned 
Health Advisor to the Ministry of  
Health of  Iraq and Don North, an in-
dependent fi lmmaker, who produced 
a documentary called “Remembering 
Saddam”, took part in a panel discus-
sion sponsored by the Grand Rapids 
Chamber of  Commerce. The remarks 
of  the panel focused on the transition 
of  power from the Saddam Hussein 
regime to an independent government 
in Iraq and the challenges that face 
Iraq’s new government. The panelist 
seemed to agree that there was a re-
markable improvement of  the internal 
economics of  Iraq. Family income has 
been substantially increased and there 
are many new job opportunities for 
members of  the workforce seeking 
employment. Nevertheless, the pan-
elist all agreed that the new interim 
government faced serious challenges 
in its process to form a democracy. 
In addition, the United States cred-
ibility was at stake as insurgents test 
its commitment to winning the battle 
for Iraq. Mr. Haveman argued that the 

media has distorted the reality of  con-
ditions in Iraq by focusing on news of  
killing and mayhem while Mr. North 
contended that newspapers have done 
“a fair job” reporting on Iraq under 
diffi cult circumstances.

At a June meeting of  the World 
Affairs Council of  West Michigan, Dr. 
Desmond Dinan, Professor of  Pub-
lic Policy at George Mason Univer-
sity, spoke on the topic of  European 
Union expansion and its implication 
for world economic conditions. While 
the admission of  ten new countries to 
the European Union was a signifi cant 
step which offered the promise of  a 
unifi ed European marketplace, it will 
take some time for this development 
to yield its impact on both European 
and world economic conditions. 
“Don’t think that just because ten 
new countries are formally part of  the 
European Union, enlargement is over. 
The enlargement process is ongoing. 
The next phase is the digestion phase. 
Both the United Kingdom and the EU 
are still digesting British membership.” 
Professor Dinan noted that the U.S. 
has strongly supported the expansion 
of  the EU because the addition of  ten 
new members created an integrated 
EU marketplace that is twenty percent 
larger than before. He noted that it 
is hoped that the expanded EU will 
provide new funding for infrastructure 
which will be reallocated to favor the 
new members. For world trade, Pro-
fessor Dinan noted that there is both 
an upside and a downside to EU 
expansion. On the negative side, he 
noted that there will be some trade di-
version as the new member countries 
trade more with their EU partners. 
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As for the positive, he said that the 
common external tariff  published by 
the EU is lower on average than the 
individual tariffs of  the countries that 
make up the expansion. For U.S. and 
other foreign investors, Professor Di-
nan said that now that the new mem-
bers are subject to EU competition 
policies, there will be a level playing 
fi eld throughout a greater European 
market. This means that the time for 
uniquely favorable entry in the central 
and eastern Europe was before the EU 
market expansion. 

In September, the World Af-
fairs Council of  West Michigan was 
pleased to host Mr. Ned Crouch as 
part of  its 2004 Lecture Series. Mr. 
Crouch, a founding member of  the 
U.S.—Mexico Chamber of  Commerce 
in Detroit, outlined some of  the major 
points he has made in his new book 
Mexicans & Americans: Cracking the Cul-
ture Code. American companies should 
not go to Mexico expecting Mexicans 
to change according to Mr. Crouch. 
Change won’t happen very quickly be-
cause Mexicans deep routed culture 
has helped them survive for 5,000 
years, Crouch noted. Mr. Crouch ad-
vised interested businessmen to seek 
an understanding of  the culture code 
in Mexico. There are three ciphers 
or what Mr. Crouch calls “cultural 
set pieces” operating underneath the 
surface of  cultures: the sense of  time, 
the sense of  space, and the construc-
tion and use of  language. Mr. Crouch 
then went on to make some detailed 
examples to illustrate his various 
points concerning the manifestation 
of  these three cultural set pieces. Ac-
cording to Mr. Crouch, Mexicans want 
to be modern, but they don’t want to 
rush into the future. They’re a little 
bit risk adverse. In a closing advice to 
Americans who want to do business in 
Mexico, Mr. Crouch said “You really 

have to develop relationships. Spend 
some time with them. Get to know 
them. Slow down, and mind your man-
ners. Respect trumps everything.”

In October, the Grand Valley State 
University sponsored a daylong forum 
concerning the global offi ce furniture 
industry. As part of  the program, 
speakers, including industry profes-
sionals from Germany, Hong Kong, 
China, and The Netherlands, provided 
insights and advice to U.S. industrial 
furniture manufacturers. Economist 
George Erickcek was another fea-
tured speaker at the symposium. He 
used a comparison between the offi ce 
furniture industry and the automotive 
industry to illustrate some common 
problems facing both sectors. One 
of  those problems is that both busi-
ness sectors produce goods that last 
a long time. Another is the trend in 
recent years to build parts overseas. 
Most speakers at the symposium 
embraced the growing trend of  the 
increasing Asian manufacturing con-
nection. It was noted that using a 
manufacturing sources for parts and 
assembled goods in Asia is a strategy 
to address the demand for more value 
at less cost, with faster delivery and 
total quality. Commercial furniture 
companies, many of  whom are based 
in West Michigan, were urged to go 
global with their production. Many of  
the speakers noted that outsourcing 
component parts to overseas manu-
facturers was a particularly successful 
way to lower overall production costs 
for United States based assembly and 
manufacturing facilities.

Iraq and the War on Terrorism 
certainly were topics of  interest in the 
recent months here in Grand Rapids. 
A number of  notable speakers offered 
remarks on that topical area. Hisham 
Nashabe spoke to members of  the 
Woodrick Institute at Aquinas College 

in September. Mr. Nashabe is an expert 
in Islamic studies and Lebanon’s rep-
resentative to the executive council of  
UNESCO. He is also president of  the 
Institute of  Islamic Studies in Beirut, 
Lebanon, and presently a visiting Ful-
bright scholar to Davenport University 
here in Grand Rapids. Mr. Nashabe 
said that the most critical issue facing 
the Islamic world today is the image 
of  Muslims that has been created in 
the minds of  most Americans since 
September of  2001. “Islam is a great 
religion that shares all of  the basic 
tenets of  Christianity and Judaism,” 
he said. “But with the promotion of  
confl icts, the love of  the spectacular, 
truth about Islam and Muslims is often 
hidden, camoufl aged and distorted.” 
Mr. Nashabe urged people to not be 
disproportionately affected by recent 
terrorist violence in the Middle East, 
including the beheading of  foreigners 
and other infl ammatory acts. He noted 
that it is our duty to rethink what we 
are hearing and not judge Islam by its 
excesses.

Former British diplomat and for-
eign affairs scholar at CATO Institute, 
Jonathon Clark, also spoke to mem-
bers of  the World Affairs Council of  
West Michigan this fall. Ambassador 
Clark feels that the fear and confusion 
following the September 11 terrorist 
attacks laid the groundwork for a 
group of  conservatives to take con-
trol of  U.S. foreign policy and sway 
the current administration toward a 
more active military stance. He feels 
that diplomacy should be the correct 
tool to use in forging a successful 
Middle East foreign policy. In marks 
critical of  the current administrations 
practices, Mr. Clark said that because 
U.S. Middle East policy has become so 
tilted toward Israel, it has diminished 
American credibility as an honest 
broker in the region. Faced with the 
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reduced likelihood of  success 
over time, Clark predicted that 
if  President Bush was re-elect-
ed, he would probably declare 
victory and leave Iraq. “It seems 
to me that there are events hap-
pening there that would cause a 
second Bush administration to 
declare victory and leave.”

Two high profi led diplomats 
also visited Grand Rapids this 
fall and offered comments on 
Iraq and its implications for the 
United States.

First, Richard Holbrooke, 
Chief  National Security Advi-
sor to Democratic presidential 
contender John Kerry, laid out 
a harsh critique of  President 
Bush’s handling of  the war 
on terror and the war in Iraq. 
“There isn’t any doubt that 
some of  these weapons being 
used to kill Americans were part 
of  the large cache of  explosives 
discovered missing in Iraq after 
the U.S. invasion.” Holbrooke 
called the U.S. policies in Iraq 
“a disaster.” Ambassador Hol-
brooke is a former U.S. Ambas-
sador to the United Nations 
under President Clinton.

On the same day but at a 
different venue in Grand Rap-
ids, L. Paul Bremer, former 
head of  the U.S. occupation in 
Iraq, spoke at the World Affairs 
Council. Ambassador Bremer 
defended the U.S. occupation 
of  Iraq and the overall goal 
of  democratizing the region. 
He recounted his visits to the 
sites of  Saddam’s brutality and 
torture chambers. He offered 
this as evidence that whatever 
becomes of  the weapons of  
mass destruction story, it was 
a justified regime change in 

Iraq to liberate 25 million people 
from an oppressive regime. Bremer 
warned that the United States needs 
to exhibit patience pursuing terrorists 
who he described as fi xated on “killing 
as many Americans as possible” and 
possessing a “burning hatred of  every-
thing western.” In closing he said that 
“when I left for Iraq, I was convinced 
of  the rightness of  the mission. After 
14 months there, I am absolutely con-
vinced we did the right thing.”

Treasurer’s Report

STATE BAR OF MICHIGAN   International Law Section  10-30-04
For the Twelve Months Ending September 30, 2004

Current Activity Year To Date 
September September

Income: 
1-7-99-525-1050 International Law Section Dues 12,570.00
1-7-99-525-1055 International Stud/Affi l Dues 140.00
Total Income 12,71.00
Expenses: 
1-9-99-525-1276 Meetings 2,131.11
1-9-99-525-1283 Seminars 1,340.40
1-9-99-525-1297 Annual Meeting Expenses 191.55
1-9-99-525-1528 Telephone 22.89
1-9-99-525-1833 Newsletter 1,029.63 3,551.35
1-9-99-525-1861 Printing 451.49
1-9-99-525-1868 Postage 64.33
1-9-99-525-1987 Micellaneous 1,000.00
Total Expenses 1,221.18 8,753.12
   Net Income (1,221.18) 3,956.88
Beginning Fund Balance: 22,717.40
 1-5-00-525-0001 Fund Balance IL Section 22,717.40
 Total Beginning Fund Balance 22,717.40
Ending Fund Balance (1,221.18) 26,674.28

International lawyers in West 
Michigan can look forward to inter-
esting and robust programming on 
topics of  foreign policy and inter-
national relations in the upcoming 
winter months. Reports of  these 
events will be part of  our Spring 
report to you.  �

Respectfully submitted,

William H. Heritage, Jr.
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On Thursday, October 7, 2004, 
the International Law Section of  the 
State Bar of  Michigan held its Annual 
Meeting at the Hotel Baronette in Novi, 
Michigan pursuant to notice duly circu-
lated to all Section members.

The meeting was called to order 
at 1:30 p.m. by the Chair, Jan Rewers 
McMillan.

The Minutes of  the International 
Law Section Annual Meeting held on 
September 11, 2003 at the Lansing 
Center in Lansing, Michigan, which 
were published in the Winter 2004 
Edition of  the Michigan International 
Lawyer, were presented by the Chair-
Elect, Randolph M. Wright. A Motion 
to approve the Minutes was made by 
Brian Sullivan, seconded by Jan Mc-
Millan, and approved by all members 
of  the Section in attendance. 

Next, Lois Elizabeth Bingham, 
Treasurer of  the Section, presented 
the Treasurer’s Report for the 11 
months ending August 31, 2004. The 
year-to-date income was $12,710.00 
and expenses were $7,531.94, for 
a net income of  $5,178.06. When 
added to the beginning fund balance 
of  $22,717.40, it left an ending fund 
balance of  $27,895.46 as of  August 
31, 2004. A Motion to approve the 
Treasurer’s report subject to audit 
was made by Scott Fenstermaker, 
seconded by Narinder Kathuria, and 
approved by all members of  the Sec-
tion in attendance. Lois Bingham next 
reminded all Section members that all 
expenses incurred by any member on 
behalf  of  the Section for the period 
October 1 to September 30, 2004 must 
be submitted for reimbursement to the 
State Bar by October 14, 2004. 

Minutes of  the Annual Meeting
By: Lois Elizabeth Bingham

Next, Jan Rewers McMillan pre-
sented the Chairperson’s Report refer-
ring to the summary of  events during 
her tenure, which is set forth in the 
Chairperson’s letter published in the 
Michigan International Lawyer, Fall 2004 
edition. The events included the Law 
Student Scholarship Award, a seminar 
held at Wayne State University Law 
School entitled “The Vienna Conven-
tion on Consular Activities: Protecting 
Yourself  Abroad,” a seminar entitled 
“Sending Employees Abroad: What 
Employers and Employees Need 
to Know” held at Compuware, and 
a seminar held at the University of  
Michigan, Dearborn, entitled “Ac-
quiring a Business Abroad.” The Chair 
next remarked on the U. S. Depart-
ment of  State’s adoption of  a proposal 
initiated by the Section to mark the 
15th anniversary of  the International 

Child Abduction Remedies Act. Ms. 
McMillan thanked all Section mem-
bers who facilitated or participated in 
the various seminars and thanked all 
Council offi cers and members for an 
outstanding year. 

Next, Lois Elizabeth Bingham 
presented the Law Student Scholarship 
Award to Joseph West, a third year law 
student at Wayne State University Law 
School. Mr. West thanked the Section 
for the scholarship award of  $1,000 
and mentioned that he looked forward 
to preparing an article for submission 
to the Michigan International Lawyer. 

Next, Randolph M. Wright pre-
sented the report of  the Nomina-
tions Committee. The members of  
the Nominations Committee were 
Mr. Wright, Lois Bingham and Bruce 
Birgbauer, each of  whom was ap-
pointed by the Chair pursuant to Ar-

Pictured left to right is Former Chair Jan R. McMillan; Wayne State Law Student and Scholarship 
Recipient Joseph M. West; and Secretary Lois E. Bingham. 
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ticle IV, Section 1 of  the Bylaws of  
the Section. Mr. Wright indicated that 
the Nominations Committee recom-
mended that the following members 
of  the Section be nominated for elec-
tion as offi cers of  the Section at the 
Annual Meeting: 

Randolph M. Wright – Chair
Bruce Birgbauer – Chair-Elect
Lois Elizabeth Bingham – Secretary
Scott T. Fenstermaker – Treasurer

Mr. Wright further indicated that 
it was the Committee’s recommen-
dation that the following person be 
nominated for election to the Council 
of  the Section for the term to expire as 
of  the annual meeting on the Section 
in September 2006:

Frederick J. Frank 

Finally, he indicated that it was the 
Committee’s recommendation that the 
following persons be nominated for 
election to the Council of  the Section 
for the term to expire as of  the annual 
meeting in September 2007:

Sherlyn L. Adle
William H. Dance
Carla S. Machnick 

Upon a Motion made and sec-
onded to accept the recommendations 
of  the Nominations Committee, all 
members of  the Section in attendance 
voted unanimously in favor of  the 
nominated persons.

Next Jan Rewers McMillan pre-
sented the gavel to the new Chair-
person of  the Section, Randolph 
M. Wright. Mr. Wright thanked Ms. 
McMillan for her excellent leadership 
and the leadership of  past Chairs of  
the Section. Mr. Wright commented 
briefl y on why it was necessary to 
cancel the Section’s sponsored trip 

to Cuba, and reiterated the Section’s 
commitment to sponsor such a trip 
pending governmental approval. He 
next addressed the proposed calendar 
of  events for the Section which will 
include a seminar on the EU Privacy 
Directives and the Foreign Corrupt 
Practices Act. He indicated his intent 
to revitalize the committee structure 
of  the Section and encouraged those 
members present to actively get in-
volved with a committee.

The Chair then asked for a report 
from John Mogk on the Michigan 
International Lawyer. Mr. Mogk indi-
cated that Mr. Thomas Lee was in 
charge of  the Winter 2005 edition, 
and that the deadline for submission 
was November 1, 2004.

Mr. Wright next remarked that a 
location was needed for the April 2005 
meeting of  the Section, and that the 
location would be determined at the 
November 2004 meeting of  the Sec-
tion. He further indicated that due to 
time constraints and the need to start 
the panel presentation, he was also 
tabling discussion on the Section’s 
implementation of  the Law Student 
Scholarship Award until the No-
vember 2004 meeting. There being 
no new business presented before 
the Section, the business meeting 
was adjourned at 1:50p.m.

Mr. Wright then served as mod-
erator of  a panel presentation on 
the topic, “International Trade: The 
future of  WTO, NAFTA, CAFTA & 
FTAA and other FTAs.” The pan-
elists included: Daniel Brinza, U.S 
Trade Representative Office; Wil-
liam Kelly, Director of  International 
Governmental Affairs, Ford Motor 
Company; Jeanne Broad, Director of  
Trade Policy, General Motors Cor-
poration; Andrew Rudman, Director, 

Offi ce of  NAFTA and Interameri-
can Affairs for the US Department 
of  Commerce; and Terence P. Stew-
art, Esquire, an international trade 
practitioner with Stewart & Stewart, 
Washington, D.C. �

Respectfully submitted for ap-
proval by the Section
Lois Elizabeth Bingham
Secretary
International Law Section,
State Bar of  Michigan
November 29, 2004

Changes to the Leadership Roster in the Michigan 
International Lawyer, please contact: 
Professor John Mogk, Editor
Michigan International Lawyer
 (313) 577-3955
j.mogk@yahoo.com

Changes to the Listserv, please contact the current 
Secretary of  the International Law Section:
Lois E. Bingham
(248) 728-7791
lois_bingham@polk.com

C h a n g e s  t o  m e m b e r s h i p  w i t h  t h e 
International Law Section, please contact: 
Susan McMann
State Bar of  Michigan Sections 
& Committees Coordinator,
(517) 346-6367
 smcmann@mail.michbar.org

Change to Member Information
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Articles:
Calvo, Janet.  «A Decade of  Spouse-Based Immigration Laws:  

Coverture’s Diminishment, but not its Demise”. 24 Northern 
Illinois University Law Review. 153-(Spring 2004).

Gotanda, John Y.  “Punitive Damages:  A Comparative Analy-
sis”. 42 Columbia Journal of  Transnational Law. 391- (2004).

Jablonski, Scott R.  “NAFTA Chapter 11 Dispute Resolution 
and Mexico:  A Healthy Mix of  International Law, Eco-
nomics and Politics”. 32 Denver Journal of  International Law 
and Policy. 475- (Summer 2004).

Killion, M Ulrich.  “Quest for Legal Safeguards for Foreign 
Exporters Under China’s Anti-Dumping Regime”. 29 North 
Carolina Journal of  International Law & Commercial Regulation. 
417- (Spring 2004).

Muchmore, Adam I.  “Passports and Nationality in Interna-
tional Law” 10 U.C. Davis Journal of  International Law & 
Policy. 301- (Spring 2004).

Pham, Huyen. “The Inherent Flaws in the Inherent Authority 
Position:  Why Inviting Local Enforcement of  Immigration 
Laws Violates the Constitution”. 31 Florida State University 
Law Review. 965- (Summer 2004).

Vargas, Jorge A.  “An Introductory Lesson to Mexican Law:  
From Constitutions and Codes to Legal Culture and NAF-
TA” 41 San Diego Law Review. 1337- (Summer 2004). 

Books:
Feenstra, Robert C.  Advanced International Trade:  Theory and Evidence  

Princeton, N.J.:  Princeton University Press, 2004.

Gallagher, Anna M.  Immigration Law Service  St. Paul, MN:  
Thomson/West, 2004.

Kurzban, Ira J. Kurzban’s Immigration Law Sourcebook:  A Compre-
hensive Outline and Reference Tool  (9th ed.) Washington, D.C.: 
American Immigration Law Foundation, 2004.

Larkins, Ernest R.  International Applications of  U.S. Income Tax 
Law:  Inbound and Outbound Transactions  Hoboken, N.J.: 
Wiley, 2004.

Petrochilos, Georgios.  Procedural Law in International Arbitration 
New York: Oxford University Press, 2004.

Brief  Research Guide
By: Anne Cottongim, Public Services Librarian, Reference, Wayne State University

The following is a selection of  2004 Articles and Books related to the practice of  international law with a list of  websites and sub-
scription databases of  interest to international law practitioners.

Wolf, Ronald C.  Trade, Aid, and Arbitrate:  The Globalization of  
Western Law Aldershot, England 2004.

Yale-Loehr, Stephen.  Basic Immigration Law 2004 New York: 
Practicing Law Institute, 2004.

Websites:
American Society of  International Law
 www.asil.org

Electronic Information System for International Law – 2004 
International Association of  Law Libraries Website Award 
Winner     

 www.eisil.org
European Court of  Justice – Daily Law Notes
 www.lawreports.co.uk/euro.cj.htm
Hieros Gamos Country Guides 
 www.hg.org/guides.html
International Trade Administration
 www.ita.doc.gov
Links to International Economic Law, Tax and Financial Regu-

lation, Trade Law etc.
 www.lexmercatoria.org

United Nations Commission on International Trade  
Law

 www.uncitral.org

UNILEX – A Database Collection of  International Case Law
 www.unilex.info

United States International Trade Commission
 www.usitc.gov

World Bank
 www-wds.worldbank.org

Subscription Databases:
BNA – International Trade Reporter – Wayne State University 

Arthur Neef  Law Library Subscription available for public 
use while in the law library.   www.bna.com

Stat-USA – Globus and national trade databases – Wayne State 
University Subscription available for public use while on campus.   
www.stat-usa.gov/stat-usa.html  �
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Event Calendar 2004 -2005:
Meetings, Seminars, & Conferences of  Interest

IS NM              = Section   = Michigan  =National =International                                    

Friday, January 21, 2005 European 
Business Conference, University of  
Michigan Business School, Ann Arbor, 
MI. ebc2005@umich.edu

Sunday, January 23, 2005 ABA 
Symposium on International Dispute 
Resolution, American Bar Association, 
London, England. 
www.abanet.org/intlaw/meet/home.html

Sunday, January 23, 2005 ABA 
Symposium on International Dispute 
Resolution, American Bar Association, 
Paris, France. 
www.abanet.org/intlaw/meet/home.html

Tuesday, January 25, 2005 
Ambassador Peter Secchia: International 
Trade and Investments, West Michigan 
World Trade Association, West 
Michigan, TBA.  
www.wmwta.org/

Tuesday, January 25, 2005 Visa 
Screening and Waiver Issues for 
Physicians and Other Health Care 
Workers, American Immigration 
Lawyers Association, Teleconference. 
www.aila.org/teleconferences

Thursday, January 27, 2005 Japanese 
Local Currency Movements and 
Globalization, University of  Michigan 
Center for Japanese Studies, Ann Arbor, MI. 
umcjs@umich.edu

Tuesday, February 08, 2005 
International Business Forum Program: 
Sten Sjoberg, President and CEO, SSAB 
Hardtech, Inc., Michigan Athletic Club, 
East Lansing, MI. 
ciber.msu.edu/events/IBForum/

Wednesday, February 09, 2005 ABA 
Midyear Meeting, Grand America Hotel, 
Salt Lake City, UT. 
www.abanet.org/midyear/2005/home.html

Tuesday, February 08, 2005 Energy 
and Natural Resources Law: Focus 
on the Middle East, International Bar 
Association, Doha, Qatar. 
www.ibanet.org/

Wednesday, February 23, 2005 
Fourth International Corporate 
Counsel Conference, International Bar 
Association, Amsterdam, Netherlands. 
www.ibanet.org/

March 2005 Goodman Cohen 
Lecture in Trial Advocacy, Wayne State 
University Law School, Detroit, MI. 
TBA

Thursday, March 03, 2005 ABA 
Transportation MegaConference VII, 
ABA Tort, Trial, & Insurance Practice 
Meeting, New Orleans, LA. 
www.abanet.org/tips/home.html

Thursday, March 03, 2005 McElroy 
Lecture on Religion, Law, and Society, 
Saints Peter and Paul Jesuit Church, 
Detroit, MI. 
University of  Detroit Mercy School of  Law 313-596-0210

Monday, March 07, 2005 
International Wealth Transfer Practice, 
International Bar Association, London, 
England. 
www.ibanet.org/

Thursday, March 10, 2005 Antitrust 
Reform in Europe, International Bar 
Association, Brussels, Belgium. 
www.ibanet.org/

Tuesday, March 15, 2005 Cairo 
International Fair, Exhibitions Grounds, 
Nasr City-Cairo, Egypt. 
goief@idsc.net.eg

Wednesday, March 16, 2005 
Religious Pluralism, University of  
Windsor Law, Windsor, ON.
(519) 253-3000 ext. 2925

Thursday, March 17, 2005 
Distributing Goods in the EU:
The  Impact of  Recent EU Rules, 
International Bar Association, Salzburg, 
Austria. 
www.ibanet.org/

Friday, March 18, 2005 International 
Arbitration, International Bar 
Association, Geneva, Switzerland. 
www.ibanet.org/

Tuesday, March 22, 2005 
International Business Forum Program: 
Tim O’Donovan, President and CEO, 
Wolverine World Wide, Inc., Michigan 
Athletic Club, East Lansing, MI. 
ciber.msu.edu/events/IBForum/

Thursday, March 31, 2005 ABA 
Section on Business Law Spring 
Meeting, Renaissance-Nashville Hotel, 
Nashville, TN. 
www.abanet.org/buslaw/2005spring/home.shtml

Wednesday, April 06, 2005 Business, 
Language & Culture: Putting the Pieces 
Together, The Canyons Resort, Park 
City, UT. 
marriottschool.byu.edu/gmc/buslang05/

Tuesday, April 12, 2005 International 
Business Forum Program: John W. 
Macllory, President and CEO, Michigan 
Manufacturers Association, Michigan 
Athletic Club, East Lansing, MI. 
ciber.msu.edu/events/IBForum/

Wednesday, April 13, 2005 ABA 
International Law Section Meeting, 
Fairmont Hotel, Washington, DC. 
www.abanet.org/intlaw/home.html

Monday, April 18, 2005 Conference 
on Project Finance, International Bar 
Association, Washington, DC. 
www.ibanet.org/

Tuesday, April 19, 2005 International 
Law Section Meeting, University of  
Detroit Mercy Law School, 651 E. 
Jefferson, Detroit, MI 48226

Wednesday, April 20, 2005 Global 
Competition Conference, International 
Bar Association, Tokyo, Japan. 
www.ibanet.org/
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Thursday, April 28, 2005 
International Litigation Conference, 
International Bar Association, 
Miami, FL. 
http://www.ibanet.org/

Monday, May 16, 2005 National 
Institute on Economic Sanctions 
Event, American Bar Association 
Export Controls Committee, TBA. 
www.abanet.org/intlaw/home.html

Monday, May 23, 2005 
Third Annual Chinese Internet 
Research Conference, Michigan 
State University College of  Law, 
Lansing, MI. 

M

N

N

N

Thursday, June 09, 2005 
International Mergers and Acquisitions 
Conference, International Bar 
Association, New York, NY. 
www.ibanet.org/

Thursday, July 14, 2005 International 
Accounting Standards, ABA 
International Section, Teleconference. 

Friday, August 05, 2005 ABA Annual 
Meeting, Fairmont Hotel, Chicago, IL. 
www.abanet.org/

N

N
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STATE BAR OF MICHIGAN

International Law Section  Leadership Roster 2004-2005

CHAIR:
 Randolph M. Wright
 Berry Moorman PC
 255 E. Brown St #320
     Birmingham, MI 48009-6210
     Telephone:  (248) 645-9680
     Fax: (248) 645-1233
 rwright@berrymoorman.com

CHAIR-ELECT:
Bruce D. Birgbauer

     Miller, Canfi eld, Paddock & Stone
 150 W. Jefferson #2500
     Detroit, MI 48226-4415
     Telephone: (313) 496-7577
     Fax: (313) 496-8451
     birgbauer@millercanfi eld.com

SECRETARY:
Lois E. Bingham

 RL Polk & Co.
 26955 Northwestern Highway
 Southfi eld, MI  48034
 Telephone: (248) 728-7791
 Fax: (248) 728-7502
 lois_bingham@polk.com

TREASURER:
Scott T. Fenstermaker

 3607 Elder Road S.
 West Bloomfi eld, MI  48324
 Telephone: (248) 360-2182
 Fax: (248) 360-2182
  scott_fenstermaker@yahoo.com

COUNCIL:
Term Expiring 2005
Narinder J. S. Kathuria

 3331 Bloomfi eld Shore Drive
 West Bloomfi eld, MI 48323
 Telephone: (248) 855-8159
 Fax:  (248) 855-8426
 nari@aol.com

 Marc C. McGuire
 Delphi Automotive Systems
 PO Box 5052
 MC 480-414-420
 Troy, MI 48007
 Telephone: (248) 813-2517
 Fax: (248) 813-2491
 marc.c.mcguire@delphi.com

 Andrew Segovia
 General Motors Corporation
 300 Renaissance Center
 MC 482-C25-C22
 Detroit, MI 48265
 Telephone: (313) 665-4745
 Fax: (313) 665-4695
 andrew.segovia@gm.com

 James S. Serocki
 KPMG LLP
 150 West Jefferson, Suite 1200
 Detroit, MI  48243-1507
 Telephone: (313) 983-0301
 Fax: (313) 983-0008
  jserocki@kpmg.com

 Nicholas J. Stasevich
 Butzel Long PC
 150 West Jefferson
 Detroit, MI  48226
 Telephone: (313) 225-7035
 Fax: (313) 225-7080
 stasevich@butzel.com

Term Expiring 2006
 Frederick J. Frank
 Honigman Miller Schwartz and Cohn 

LLP
 2290 First National Bldg
 Detroit, MI  48226
 Telephone:  (313) 465-7384
 Fax:  (313) 465-7385
 fjf@honigman.com

 John E. Mogk
 1000 Yorkshire Road
 Grosse Pointe Park, MI  48230
 Telephone: (313) 885-4589
 Fax: (313) 885-5569
 jmogk@yahoo.com

 Frederick B. Smith
 Offi ce of  Assistant Chief  Counsel
 US Customs Service
 477 Michigan Ave #281
 Detroit, MI  48226
 Telephone: (313) 442-0378
 Fax: (313) 226-5559
 frederick.b.smith@customs.treas.gov
 Peter Swiecicki
 Baker & McKenzie
 3 W. Lane
 Dearborn, MI  48124
 Telephone: (313) 510-6450
 piotr.swiecicki@bakernet.com 

Term Expiring 9/2007
 Sheryln L. Adle 
 Compuware Corporation
 One Campus Martius
 Detroit, MI  48226
 Telephone: (313) 227-2834
 sheryl.adle@compuware.com

 William H. Dance
 Fragomen, Del Rey, Bernsen and 

Loewy
 2301 West Big Beaver Road
 Ste. 225
 Troy, MI 48084
 Telephone: (248) 649-5404
 Fax: (248) 649-5121
 wdance@fragomen.com

 Carla S.  Machnick 
 Miller, Canfi eld, Paddock & Stone
 150 West Jefferson Ste. 2500
 Detroit, MI  48226
 Telephone: (519) 977-1555  
 Fax: (519) 977-1566
 machnick@millercanfi eld.com

COMMITTEE CHAIRS:
Business Law 
 Peter Swiecicki
 Baker & McKenzie
 3 W. Lane
 Dearborn, MI  48124
 Telephone:  (313) 510-6450
 piotr.swiecicki@bakernet.com

 Scott T. Fenstermaker
 3607 Elder Road S.
 West Bloomfi  eld, MI 48324
 Telephone: (248) 360-2182
 Fax: (248) 360-2182
 scott_fenstermaker@yahoo.com 

 Frederick J. Frank
 Honigman Miller Schwartz
  and Cohn LLP
 2290 First National Bldg
 Detroit, MI 48226
 Telephone: (313) 465-7384
 Fax: (313) 465-7385

fjf@honigman.com

Nicholas J. Stasevich
Butzel Long, P.C.
150 W. Jefferson Ave., Ste 900
Detroit, MI 48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
stasevic@butzel.com
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Customs
Andrew P. Doornaert
Miller, Canfi eld, Paddock
& Stone, P.L.C.
150 West Jefferson Ave. 
Ste 2500
Detroit, MI 48226-4415
Telephone: (313) 496-8431
Fax: (313) 496-8452
doornaert@millercanfi  eld.com

Frederick B. Smith
Offi ce of  Assistant Chief  Counsel
US Customs Service
477 Michigan Ave #281
Detroit, MI 48226
Telephone: (313) 442-0378
Fax: (313) 226-5559
frederick.b.smith@customs.treas.gov

Immigration Law
Linda Armstrong
Butzel Long P.C.
150 West Jefferson, Suite 900
Detroit, MI 48226
Telephone: (313) 983-7476
Fax: (313) 225-7080
Armstrong@butzel.com

Ingrid K. Brey
Law Offi  ces of  Ingred K. Brey, P.C.
15124 Kercheval
Grosse Pointe Park, MI 48230
Telephone: (313) 822-8888
Fax: (313) 822-8822
ibrey@ikbpc.com

Andrea Olivos-Kah
Miller, Canfi eld, Paddock & Stone

 150 W. Jefferson, Suite 2500
 Detroit, MI 48226
 Telephone: (313) 963-6420
 Fax:  (313) 496-8452

International Dispute Resolution
Randolph M. Wright
Berry Moorman PC
255 E. Brown St #320
Birmingham, MI 48009-6210
Telephone: (248) 645-9680
Fax: (248) 645-1233
rwright@berrymoorman.com

Mary A. Bedikian
Professor of  Law
Director of  Alternative Dispute  

 Resolution Program
Michigan State University, 
   College of  Law
368 Law College Building
East Lansing, MI 48824-1300
Telephone: (800) 844-9352
Fax: (517) 432-0098
bedik@law.msu.edu
 

International Family Law
Jan Rewers McMillan
400 Galleria Offi centre Suite 117
Southfi eld, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
jrmcmillan@provide.net

International Tax
Michael Domanski
Honigman Miller Schwartz and  

 Cohn, LLP
660 Woodward Avenue
2290 First National Building
Detroit, MI  48226-3506
Telephone:  (313) 465-7352
Fax:  (313) 465-7353
mdomanski@honigman.com

James S. Serocki
KMPG LLP
150 West Jefferson, Suite 1200
Detroit, MI 48243-1507
Telephone: (313) 983-0301
Fax: (313) 983-0008
 jserocki@kpmg.com
   
Don Wilson
Deloitte & Touche, LLP
600 Renaissance Center #900
Detroit, MI 48243
Telephone: (313) 396-5848
Fax: (313) 566-5025
dwilson@dttus.com

Brian J. Sullivan
Deloitte & Touche, LLP
600 Renaissance Center #900
Detroit, MI 48243
Telephone: (313) 396-5848
Fax: (313) 566-5025
bsullivan@dttus.com

Website Committee 
Frederick J. Frank
Honigman Miller Schwartz
and Cohn LLP
2290 First National Bldg
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
fjf@honigman.com

Carla S.  Machnick 
Miller, Canfi eld, Paddock & Stone
150 West Jefferson Ste. 2500
Detroit, MI  48226
Telephone: (519) 977-1555  
Fax: (519) 977-1566
 machnick@millercanfi eld.com

LIAISONS:
Academic Liaison:
Virginia B. Gordan
Assistant Dean of  International  

 Programs
The University of  Michigan   

        – Law School
941 Legal Research Building
Ann Arbor, MI  48109-1215
Telephone:  (734) 764-5269
Fax: (734) 763-9182
 vgordan@umich.edu

Commissioner Liaison:
Thomas W. Cranmer
Miro Weiner & Cranmer, PC
38500 Woodward Ave., Suite 100
P. O. Box 908
Bloomfi eld Hills, MI   48304
Telephone: (248) 258-1202
Fax: (248) 646-5052
tcranmer@mirolaw.com
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    Michigan International Lawyer:
Professor John E. Mogk
Wayne State University 
 Law School
1000 Yorkshire Road
Grosse Pointe Park, MI  48230
Telephone: (313) 577-3955
Fax: (313) 885-5569
 jmogk@yahoo.com

Professor Julia Y. Qin
Wayne State University 
Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-3940
Fax:  (313) 577-2620
ya.quin@wayne.edu

Kelly Dang
Wayne State University 
   Law School
SEMCOG
535 Griswold, Suite 300
Detroit, MI 48226
Telephone: (313) 324-3336
Fax: (313) 961-4869
dang@semcog.org  

Thomas Lee
Wayne State University 
    Law School
1902 4th Street NW
Grand Rapids, MI  49504
x95lee@gmail.com

Christi Patrick
Wayne State University Law School
250 East Harbortown Drive #711
Detroit, MI  48207-5011
Telephone:   (313) 567-4937
capatrick@gmail.com

EX-OFFICIO:
Jan Rewers McMillan
Law offi ces of  Jan Rewers McMillan
400 Galleria Offi centre #117
Southfi eld, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
jrmcmillan@provide.net

Stuart H. Deming
259 East Michigan Avenue, Suite 406
Kalamazoo, MI 49007-6114
Telephone: 616) 382-8080
Fax: (616) 382-8083

Godfrey J. Dillard
Attorney at Law
PO Box 311421
Detroit, MI  48231
Telephone: (313) 964-2838
Fax: (313) 259-9179
godfreydillard@compuserve.com

Stephen W. Guittard
131 E 66th St. #2A
New York, NY  10021-6129
Telephone: (212) 628-6963

Howard B. Hill
386 Neff  Road
Grosse Pointe, MI 482300
Telephone: (248) 258-7879 or 
            (248) 540-8476
Fax: (248) 540-2250
Email: howardbhill@cs.com

Professor John H. Jackson
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C.  20001
Telephone: (202) 662-9837
Fax: (202) 662-9408
jacksojo@law.georgetown.edu

Robert D. Kullgren 
Varnum, Riddering, Schmidt & Howlett LLP
Bridegewater Place
PO Box 352
Grand Rapids, MI  49501-0352
Telephone: (616) 336-6000
Fax: (616) 336-7000
rdkullgren@varnumlaw.com

Clara DeMatteis Mager
Butzel Long PC
150 W. Jefferson
Detroit, MI  48226
Telephone: (313) 225-7077
Fax: (313) 225-7080
mager@butzel.com
     
J. David Reck
Miller, Canfi eld, Paddock & Stone
121 S. Barnard, #7
Howell, MI 48843
Telephone: (517) 546-7600
Fax: (517) 546-6974
reck@millercanfi eld.com

Susan Waun de Restrepo
General Motors Corp.
PO Box 300
MC 482-C14-B16
Detroit, MI  48265-3000
Telephone: (313) 665-3967
Fax:              (313) 665-4121
susan.waun@gm.com 

Logan G. Robinson
Vice President and General Counsel
Delphi Automotive Systems
MC 483-400-603
5725 Delphi Drive
Troy, MI 48098-2815
Telephone: (248) 813-2537
Fax: (248) 813-2491
logan.robinson@dephi.com

Timothy F. Stock
2200 Wilson Blvd #102-255
Arlington, VA  22201-3324
Telephone: (703) 524-2960
Fax: (707) 897-2537
timlecia2@aol.com

Bruce C. Thelen
Dickinson Wright PLLC
One Detroit Center
500 Woodward Ave #4000
Detroit, MI  48226-3425
Telephone: (313) 223-3500
Fax: (313) 223-3598
bthelen@dickinson-wright.com

Anthony P. Thrubis
General Motors – Legal Staff
300 Renaissance Center
MC 482-C24-D24
Detroit, MI  48265-3000
Telephone: (313) 665-4768
Fax:  (313) 665-4896
anthony.p.thrubis@gm.com

Thomas R. Williams
 Kerr, Russell and Weber, PLC
One Detroit Center
500 Woodward Ave #2500
Detroit, MI  48226-3406
Telephone: (313) 961-0200
Fax: (313) 961-0388
trw@krwplc.com

Donald E. Wilson
Deloitte & Touche
600 Renaissance Center #900
Detroit, MI  48243-1704
Telephone: (313) 396-3260
Fax: (313) 396-3595
dowilson@dttus.com 
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We recognize that not all our members have the ability to access the 
Journal online. If  you cannot access the Journal online, we’d like to hear 
from you. Please take the time to fi ll out the form to ensure that you 
will continue to receive a hardcopy of  the Journal. 

�ichigan International Lawyer 
is now available online at 

www.michbar.org/international

Please send to:
Professor John E. Mogk, Editor
Michigan International Lawyer
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202

 

Name:
 
Address:

 
City:                               
                      
State:                     

Zip:

Yes! I would like to continue to 
receive the Michigan International 
Lawyer by mail. Please mail to the 
address 
below:

Left to right, Chair Randolph M. Wright; Former Chair Jan R. McMillan; Secretary Lois E. Bingham; 
Treasurer Scott T. Fenstermaker. Not pictured is Chair-Elect Bruce D. Birgbauer.
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Letter from the Chair

 Last October at the Section’s An-
nual Meeting in Novi, it was my honor 
and privilege to accept the gavel from 
the outgoing Chair, Jan Rewers Mc-
Millan.

I have been active in the Section’s 
leadership for the last four years, and 
want to assure you that each and every 
person that I have worked with has 
been an outstanding representative of  
your interests.

In the aftermath of  a very con-
tentious Presidential election, Ameri-
cans have returned to their day to day 
activities, doing the important work 
that makes this the most productive 
country in the world. Despite the po-
litical rhetoric often stirred to a frenzy 
in the media, there was no blood in 
the streets, or threat of  coup de tat. 
Americans have, once again, demon-
strated to the world our commitment 
to the rule of  law.

As an international practitioner, 
I have always been struck by the 
concept of  common ground through 
business and trade. To a great degree, 
our Section’s most effective contribu-
tion to civil society is to work hard and 
share the fruits of  that labor. Accord-
ingly, at our Section’s Annual Meeting, 
we hosted a program on International 
Trade: The Future of  WTO, NAFTA, 
CAFTA, FTAA and other FTA’s. Bill 
Kelly from Ford Motor Company, 

Jeanne Broad from General Motors, 
Dan Bringa from the U.S. Trade Rep-
resentatives Offi ce, Andrew Rudman 
from the U.S. Department of  Com-
merce, and Alan Dunn, Esq., Stewart 
and Stewart, Washington, D.C., gave 
an outstanding presentation to those 
in attendance.

The war on terrorism continues 
and we will support our troops in the 
fi eld and police agencies to secure our 
borders. At the same time, the debate 
over the doctrine of  preemptive self  
defense used to justify the invasion of  
Iraq will continue. Diplomats and legal 
scholars around the globe will debate 
this issue, and we trust that they will 
infl uence world leaders to appropriate 
action. Professor Gregory Fox from 
Wayne Law School, an expert on inter-
national public law, spoke on the topic 
of  legal issues associated with the war 
in Iraq at our last Section meeting.

We have programs scheduled 
throughout 2005 that we trust will 
be of  interest to you. At our Janu-
ary meeting, Robert Rothman, Chief  
Privacy Offi cer of  General Motors 
Corporation, will speak on the topic 
International Data Privacy Legislation. 
This meeting will be during the week 
of  the North American International 
Auto Show. Please join us for the 
meeting, the presentation, dinner, and 

then a visit to 
Cobo Hall.

O t h e r 
events in devel-
opment are a 
tour of  the US 
Customs offi ce 
at Metropolitan 
Airport, and a 
presentation on 
the US Foreign 
Corrupt Practices Act and the OECD 
Convention on Contracting Bribery of  
Public Offi cials in International Busi-
ness Transactions. We had scheduled 
a trip to Cuba in conjunction with the 
Cuban Lawyers Association, however, 
that was cancelled because of  changes 
of  US State Department Regulations. 
We plan on doing a survey of  the 
membership to determine interest in 
an alternative venue.

Please “pencil in” our Section 
meetings for 2005 and join us when 
you can. I promise you a stimulating 
and interesting evening.

Sincerely,

Randolph M. Wright

Dear Members:
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