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Our theme for this year has 
been “globalization.” Each day 
we see the effects of globalization 
in our lives. Our cars and trucks 
now come from many parts of the 
world. Even U.S. made cars and 
trucks have many components from 
Canada, Mexico, South America, 
Europe, and Asia. In addition, the 
clothes we wear each day come 
from a multitude of countries.

Globalization is here to stay, and 
it will affect all of us. For example, 
the United States is now in global 
competition for resources such as 
oil, gas, steel, cement, resins, and 
many other items. As countries with 
huge populations become more 
industrialized and more reliant on 
automotive vehicles, pressures on 
pricing and availability of products 
have, and will continue to have, an 
effect on all of our lives.

Another factor in globalization 
is the spread of terrorism around the 
world. On April 26, 2006, we held a 
Council meeting at the University of 
Michigan Law School. Our speaker 
was U of M Professor Stephen R. 
Ratner, who gave a fascinating 
presentation on International Law 
and Terrorism. 

T h e 
t i m e l i n e s s 
of Professor 
R a t n e r ’ s 
presentation 
b e c a m e 
evident in 
early June, 
when an 
I s l a m i c 
group of twelve 
men and five teenagers was arrested 
near Toronto after the group 
acquired three tons of ammonium 
nitrate, which can be mixed with fuel 
oil to make powerful explosives. The 
explosives were allegedly intended for 
locations in the City of Toronto and 
Canadian governmental officials. 

Our next Council meeting will 
be held on June 20, 2006, at the 
Detroit Athletic Club—to discuss 
strategic planning and our goals and 
objectives for 2006-2007.

This summer or early fall, we 
will try to repeat our very successful 
program entitled “Business and 
Legal Challenges in China and 
India for Automotive Suppliers.” 
We anticipate holding the program 
in Western Michigan.
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The Michigan International Lawyer, which 
is published three times per year by the Interna-
tional Law Section of the State Bar of Michigan, is 
Michigan's premiere international law journal. Our 
mission is to enhance and contribute to the public's 
knowledge of world law and trade by publishing 
articles on contemporary international law topics 
and issues of general interest.
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interest. Manuscripts should be available in hard 
copy and electronic format. Manuscripts submit-
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shipping and handling.

All submissions may be forwarded to the editor 
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Submissions Guidelines

Section Meetings  
at-a-Glance

June 20, 2006
Council Meeting — Detroit Athletic Club, Detroit, MI

September 13-15, 2006
Annual Meeting of the State Bar of Michigan (September 13-15) and 

International Law Section (September 14)
 — Ypsilanti Marriott at Eagle Crest, Ypsilanti, MI

As previously announced, we plan to hold the International Law Section’s 
Annual Meeting in conjunction with the State Bar Annual Meeting, which is 
being held on September 13-15, 2006. Our meeting is scheduled at 2 p.m. on 
Thursday, September 14. Lois Bingham as Chair-elect has organized a program 
after the Annual Meeting entitled “Going Global: Manufacturing Operations 
in Mexico and Other Key Latin American Countries,” which are becoming 
increasingly important areas to the United States.

The State of Michigan is at the heart of globalization, but it is also the state 
bearing many of the dislocations caused by the speed at which globalization is 
progressing. We live in interesting times full of great challenges. I believe that 
we are up to those challenges. I also believe that lawyers will play an important 
role in protecting our state, our citizens, and our business entities in meeting 
those challenges.

Please enjoy another interesting issue of the Michigan International Lawyer. 

     Sincerely,
Bruce D. Birgbauer, Chair

Letter from the Chair
Continued from page 1

Winter 2006 Issue, Page 23.
The caption under the group photograph should refer to Charlie Choi, not 

Charlie Chan. We apologize for this error.

Corrections
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Comprehensive Immigration Reform: A Work in Progress
Thomas R. Williams, Kerr, Russell and Weber, PLC

Thomas R. Williams

Comprehensive Immigration 
Reform, or CIR, has been one of 
the hottest topics in the national 
media for much of 2006. Always a 
contentious political issue, CIR has 
internally divided both Republicans 
and Democrats. CIR has been painted 
with a broad brush to include at least 
three major components: 
1) increased border security to stem 

the tide of undocumented workers, 

2)  a temporary “guest worker” program 
to provide legal status for aliens 
filling jobs which Americans will not 
take, and 

3) a “path to citizenship” for the 
estimated 12 million aliens who 
have resided in the United States for 
several years without legal status. 

Conservatives and liberals alike 
have differing views on these three 
programs. Although many conservatives 
favor only increased enforcement, it was 
in fact President Bush who first pushed 
hard for a guest worker program. In 
recent months, the White House has 
also advocated a program of earned 
citizenship. Moderate Republican John 
McCain and liberal Democrat Edward 
Kennedy teamed up as the primary 
backers of the earned citizenship 
component. Congressman James 
Sensenbrenner, on the other hand, 
stands as the main bulwark in the House 
for an enforcement-only bill.

The Senate Bill
On May 25, 2006, the Senate 

passed S. 2611, the Comprehensive 
Immigration Reform Act of 2006, by 
a vote of 62 to 36. As of the date of 
this article, the bill has not yet reached 
committee. The stage is currently set for 
a contentious House-Senate conference 
showdown in which S. 2611 will have 
to be harmonized with H.R. 4437, the 

essentially enforcement-only bill which 
passed the House in December of 2005.

This article will focus on only a 
few key provisions of the Senate bill. 
Although a huge proportion of the bill 
is devoted to increasing manpower and 
improving technology to enhance border 
security, this article will focus on the 
following: Access to Earned Adjustment 
(the term Access to Earned Citizenship 
is a misnomer), the temporary guest 
worker program, increases in immigrant 
visa numbers, and increases in H-1B 
visa numbers.

Access to Earned Adjustment
S. 2611 contains in Section 601 

the Immigrant Accountability Act 
of 2006. This would be a significant 
benefit to many of the estimated 12 
million undocumented aliens who have 
resided in the U.S. for several years, 
have paid taxes, and have no criminal 
records. This statute allows aliens to file 
an application for adjustment of status 
if they can establish continuous physical 
presence in the United States for five 
years prior to April 5, 2006. They 
must also establish that they were not 
legally present in the United States on 
April 5, 2006 under any nonimmigrant 
classification and that they did not leave 
the U.S. during the prior five years 
except for brief, casual and innocent 
departures. The applicant must also have 
been employed in the United States for 
at least three years during that five year 
period and for six years after the date of 
enactment of the Act. In other words, 
there is an automatic waiting period for 
eligibility. The alien can satisfy these 
residency and employment proofs with 
Social Security records, employment 
records, IRS records and other similar 
documents.

The alien must also prove that all 
federal tax liabilities have been satisfied 

and must also 
demonstrate 
that he or 
she meets the 
m i n i m u m 
requirements 
of citizenship 
r e l a t i n g 
to English 
proficiency and 
understanding 
of United States history and government. 
The alien must pass applicable security 
and law enforcement clearances and 
must demonstrate that he registered 
under the Military Selective Service Act, 
if required to do so.

This adjustment statute is not subject 
to the normal preference limitations 
for the granting of immigrant visas. 
Although the statute contains grounds 
of inadmissibility relating to health, 
criminal convictions and security 
and related grounds, the Secretary 
of Homeland Security is granted 
broad discretion to waive grounds 
of inadmissibility for humanitarian 
purposes, to ensure family unity, or 
when otherwise in the public interest.

Aliens who file applications under 
this statute may automatically be 
granted employment authorization and 
permission to travel abroad while their 
applications are pending.

Persons whose applications for 
adjustment of status are denied are 
permitted a single step administrative 
appellate review, and if denied at that 
level, may then seek review before the 
U.S. district court where they reside. 
Federal courts of appeal are stripped of 
jurisdiction to review such denials.

Employers of aliens applying for 
adjustment of status under this section 
are not subject to civil or criminal tax 
liability related to the employment of 
such aliens.
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The alien who files 
an application under 
this section must pay a 
fine commensurate with 
levels charged by the 
Department of Homeland 
Security for other such 
applications and in 
addition must pay a fine 
of $2,000 unless under 
the age of 18. 80% of the 
funds collected from these 
fines will be available 
to the Department of 
Homeland Security for 
border security purposes.

Aliens who are physically present in 
the United States on January 7, 2004 and 
seek to adjust status without satisfying 
the requirements of continuous physical 
presence and the employment periods 
will be eligible to voluntarily depart the 
United States and later seek admission 
as nonimmigrants or immigrants.

Supporters of the Senate bill have 
argued strenuously that the access to 
earned adjustment is not an amnesty, 
since it involves several specific 
requirements including payment of a 
fine and significant waiting period to 
adjust status. However, Congressman 
Sensenbrenner appearing on Sunday 
talk shows on May 28, 2006 indicated 
that the earned adjustment provision 
in the Senate bill would be a “deal 
killer” and that it is simply code for an 
amnesty program, a program apparently 
opposed by a majority of the House as it 
is presently constituted.

Nonimmigrant Temporary 
Guest Workers

Section 403 of the Senate bill 
provides for a new H-2C nonimmigrant 
category for aliens who are willing 
to accept certain types of temporary 
labor in the United States. The alien 
has to establish that he has received a 
job offer and must pay a $500 visa 
issuance fee. The alien has to undergo 
a medical examination at the alien’s 
expense. All background checks must 
have been completed prior to issuance 

of H-2C nonimmigrant 
status. H-2Cs are limited 
to an initial admission 
of three years and may 
seek one extension for 
an additional three year 
period. Extensions are not 
permitted for aliens who 
have violated their status. 
Evidence of H-2C status 
will be in the form of a 
machine readable, tamper 
resistant document and 
will allow for biometric 
identification. Aliens 

who depart the United States after 
expiration of status may not apply for 
or receive any immigration relief or 
benefit except for asylum or cancellation 
of removal. H-2Cs may port to new 
employers. Employers must file a petition 
which includes a labor certification 
component, namely the certification by 
the Department of Labor that there are 
insufficient American workers qualified 
and available to fill the position.

The Senate bill also contains a 
provision for a task force composed of 10 
members to report on the guest worker 
program. Not more than five members 
of the task force may be members of the 
same political party.

The H-2C program is numerically 
limited to 200,000 in any fiscal year.

H-2C aliens may apply to adjust their 
status following the filing of a petition 
for permanent residence by the alien’s 
employer or by the alien, if the alien 
has been employed in H-2C status for a 
cumulative period of at least four years.

Increases in Immigrant Visa 
Numbers and H-1B Visas

S. 2611 provides for significant 
increases in immigrant visas in both 
the family-based and employment-
based categories. This will be especially 
welcome news to many employers 
and alien beneficiaries because of visa 
retrogression in recent months which 
has lengthened by months and years the 
waiting periods for green cards.

The Senate bill also calls for an 
increase in the annual quota of H-1B, 
or high-tech, visas from 65,000 to 
115,000. Within days of the passage 
of S. 2611, U.S. Citizenship and 
Immigration Service announced that 
the annual cap of 65,000 H-1B visas 
had been reached for the fiscal year 
beginning October 1, 2006. Unless 
relief is provided by Congress, no more 
H-1B visas are available until October 
1, 2007. Both houses of Congress and 
the White House support an increase.

Conclusion
In recent remarks, Homeland 

Security Secretary Michael Chertoff 
stated: “[B]uilding a comprehensive 
system is, in my view, and I think 
the view of the President, not only 
appropriate in terms of economics and 
fairness, but also the absolute necessity 
if we are truly going to have control of 
the border. It means more forces at the 
border, but it also means attacking the 
economic engine that is motivating so 
much of the pressure that applies in the 
area of immigration.”

S. 2611 is a rather remarkable effort 
to achieve comprehensive immigration 
reform while not offering a simple 
blanket amnesty to the millions of 
undocumented aliens present in the 
United States. While there is common 
agreement on the substantial increase in 
border security including the potential 
construction of a 350 mile wall on the 
Southern border, it is not clear whether 
the earned adjustment and guest worker 
provisions will survive in the House. We 
will need to stay tuned over the summer 
and early fall. 

Thomas R. Williams is a member of 
Kerr, Russell and Weber, PLC in Detroit. 
He is past chair of the International Law 
Section of the State Bar and past chair of 
the Michigan Chapter of the American 
Immigration Lawyers Association. He is 
a frequent presenter on topics involving 
immigration law and practice.
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Supreme Court Approves New Rules and Amendments
MIL Staff

On April 12, 2006, the Supreme Court of the United 
States approved the following new rules and amendments to 
the Federal Rules of Appellate, Bankruptcy, Civil (including 
the Supplemental Rules for Admiralty or Maritime Claims 
and Asset Forfeiture Actions), and Criminal Procedure, and 
the Federal Rules of Evidence: 

• Appellate Rule 25 and new Appellate Rule 32.1; 

• Bankruptcy Rules 1009, 5005, 7004; 

• Civil Rules 5, 9, 14, 16, 24, 26, 33, 34, 37, 45, 50, and 
65.1; new Civil Rule 5.1; Civil Form 35; and Supplemental 
Rules A, C, and E, and new Supplemental Rule G; 

• Criminal Rules 5, 6, 32.1, 40, 41, and 58; and 

• Evidence Rules 404, 408, 606, and 609. 

The new rules and amendments have been transmitted 
to Congress and will take effect on December 1, 2006, 
unless Congress enacts legislation to reject, modify, or defer 
the amendments. 

Specifically, the new Federal Rule of Appellate Procedure 
32.1 would prevent a court from acting “to prohibit or restrict 
the citation of federal judicial opinions, orders, judgments, or 
other written disposition …designated as ‘unpublished,’ ‘not for 
publication,’ ‘non-precedential.’” Unless Congress intervenes, 
parties will be permitted to rely on unreported opinions issued 
on or after January 1, 2007. If the rule goes into effect, courts 
will still have discretion to give varying precedential weight to 
unpublished decisions, similar to the treatment of decisions 
from non-controlling courts or authorities such as law 
review articles. Currently, the Sixth Circuit Court of Appeals 
discourages use of unpublished cases [6 Cir. R 28(g)], while 
the Second, Seventh, Ninth, and Federal Circuits do not allow 
citation of unpublished opinions. 

Foreign Intelligence Surveillance Act (FISA) 
Court Procedures Amended

The Procedures for Review of Petitions Filed Pursuant to 
Section 501(f) of the Foreign Intelligence Surveillance Act of 
1978, as Amended took effect on May 5, 2006. The amended 
procedures are available at http://www.uscourts.gov/rules/fisa.html 
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Legislating Apology in China: 
Bold Approaches to a Familiar Legal Remedy
Jeff McCarroll

There is a 
new  cutting  edge 
implementation 
of law being 
p r o m u l g a t e d 
in China’s legal 
system. China’s 
decision to 
legislate apology, 
rather than 
merely leaving it 
as an equitable 

remedy, reveals many innovations and 
questions. This bold move incorporates 
apology from the roots of the legal 
system, out to the very fringes of some 
rather unexpected areas of law. In fact, 
while some parts of China’s legislated 
system of apology seem ingenious, 
certain applications of apology might 
be outright counterproductive.

The concept of compelled apology 
is nothing new. The timeless procedure 
remains a popular remedy given out 
by parents to their children in societies 
across the world. In fact, the familial 
application of apology is a familiar old 
chestnut. At the behest of toe-tapping 
parents, the words “I’m sorry” are 
uttered with complete insincerity by 
countless children around the globe. 
Though the languages may vary, the 
situation is a standard part of learning 
to respect society’s rules.

With such widespread endorsement, 
it is a wonder that the concept has 
difficulty codifying its way into many 
western legal systems. The United 
States, like many western nations, has a 
fairly limited application of the remedy 
of apology. It is usually handed out at 
the discretion of judges, rather than 
legislated. It is principally confined to 
offenses that relate directly to words, such 
as damaging someone’s reputation.

The compulsory nature of a forced 
apology exposes a struggle of values. 

It underscores a clash between more 
eastern philosophies of duty and 
obedience to the law, and western ideals 
of individualism and independence. 
This policy problem has begun to play 
out at the top of Hong Kong’s legal 
system, but has yet to become a concern 
within China’s central government.

China Lays the Foundation 
for Apology

The legislatures of the United States 
generally shy away from the concept of 
apology, although this hasn’t stopped 
the judicial branch from wielding it 
on a case-by-case basis. But in China, 
the system of laws embraces apology 
as a remedy with status similar to 
compensation for losses. China’s legal 
system codifies apology as a remedy for 
both civil and criminal liability. In fact, 
China has enumerated its 10 accepted 
methods of redressing civil liability1.

China’s 10 Methods of Redressing 
Civil Liability:

(1) cessation of infringements; 

(2) removal of obstacles; 

(3) elimination of dangers; 

(4) return of property; 

(5) restoration of original condition;

(6) repair, reworking or replacement; 

(7) compensation for losses; 

(8) payment of breach of contract 
damages; 

(9) elimination of ill effects and reha-
bilitation of reputation; and 

(10) extension of apology.

The placement of apology at the 
“10th position” may infer that apology 
is typically more sensible when used in 

conjunction with other forms of remedy, 
rather than as a sole solution. This 
seems natural since one rarely pursues a 
court case with the sole intent of getting 
an apology. Apology seems a less than 
panacean remedy, designed to address a 
narrower range of situations.

Still, China embraces apology 
fully. The Chinese criminal system’s 
general principles also adopt the list 
of civil remedies. This incorporation 
via reference reasserts the importance 
of the civil remedy list (including 
apology). China also refers to apology 
as one recommended remedy for mental 
suffering in tort cases.2 In designing its 
legal framework, China has chosen to 
insert apology near the foundation level 
of its civil and criminal systems. 

By placing apology at the level of 
general principles, all ancillary law 
has a potential apology component 
as well. But apology does not reside 
at such an esteemed position in mere 
theory. It is also at work on the front 
lines of legislation and found in detailed 
regulations ranging from the practical 
to the surprising.

China’s Judiciary: Apology That 
Cuts Both Ways

China’s legislature could have 
codified apology as one of the major 
remedies for civil and criminal 
infractions, and left it at that. Even 
so, China has chosen to go many steps 
further and use apology in two divergent 
ways within the judicial arm. As the 
courts in China’s budding legal system 
solidify their legitimacy in the eyes of 
the people, the reputation of judges in 
China is being carefully protected.

An article in the law governing 
judges deals with the problem of mistakes 
and malice sometimes found in the act 
of applying sanctions against judges. 

Jeff McCarroll
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Specifically, it mandates that “[w]here a 
sanction or handling imposed on a judge 
is wrong, … [and] it has damaged the 
judge’s reputation, the reputation shall 
be restored, … and an apology shall be 
made.”3 The wording is unambiguous 
and nondiscretionary. While it seems 
odd from the United States perspective 
to see such legislative protection 
for judges, it fits China’s model of 
cooperation between the legislative and 
judicial arms of government.

The protection of a court’s 
reputation is key to its legitimacy. It is 
a sentiment that has been echoed in a 
number of U.S. rulings. As recently 
as 2000, Justice Stevens said: “It is 
confidence in the men and women who 
administer the judicial system that is the 
true backbone of the rule of law.”4

While China’s judges use apology to 
defend their reputations, they also face 
apology as part of the punishment when 
they overreach in their duties as judges.

Jinan Municipality has a 
malfeasance law that punishes “illegal 
act in law enforcement, to ensure strict 
law enforcement, to guarantee the 
law enforcement organs and the law 
enforcement personnel to execute their 
powers, and to protect the legal rights and 
interests for the citizens, legal persons 
and other organizations.”5 This law is 
especially aimed at “Illegal Handling 
[of ] Cases by Judicial Personnel,” and is 
applicable to law enforcement agencies, 
as well as to courts. Again the wording 
is strong. An offending official “shall … 
make a formal apology,”6 if a person’s 
reputation is damaged. This is the case, 
even if it was a matter of mistake.

China legislates apology in the 
foundation of its systems of civil and 
criminal remedies, and then in broad rules 
to regulate large areas of government. 
These steps alone make for an unusual 
system, but there are far more intriguing 

ways in which apology is being tucked 
into unexpected corners of legislation.

Questionable Usefulness: Copyright 
and Apology

Apology seems a natural fit when an 
offense has resulted in a sullied reputation. 
But even copyright infringement brings 
up a short list of remedies that includes 
apology. Article 46 of the Copyright 
Law says that persons violating copyright 
“shall bear civil liability such as ceasing the 
infringement, eliminating its ill effects, 
making an apology, and compensating 
for damages, depending on the 
circumstances,”7 and then echoes the same 
wording in Article 47,8 addressing illegal 
distribution of copyrighted material. 
Apology of this sort is used by the courts, 
as evidenced in the example of Boss Co. of 
US v. Beijing Carvel Food Co.9 

Boss Co owns certain rights to the 
cartoon character “Garfield” (“Jiafeimao” 
in Chinese). Boss Co sued Beijing Carvel 
Food over the improper use of the 
“Garfield” character in advertisements in 
China. Among the many transgressions 
was an unauthorized poster depicting 
“Garfield” that read: “My name is 
Carvel. I live in GARFIELD.” An 
apology was ordered10 by the Beijing 
Intermediate People’s Court.

Here, the use of apology is at the 
judge’s discretion: “[Persons found 
guilty] of infringement shall, depending 
on the circumstances, bear such civil 
liabilities as … making an apology 
….”11 A short list of other remedial 
measures is provided alongside apology, 
clearly reinforcing the discretionary 
nature of the punishment. But the 
fact that China is taking such pains to 
incorporate apology into its legal code 
is a testament to the seriousness with 
which the Chinese regard apology. 
Some might say that China sometimes 
takes it a few steps too far.

Flexing Power: Apology and the 
Chinese Bureaucracy

Apology can seep into unlikely 
areas. In fact, certain routine mistakes 
in China require a mandatory apology. 
The detailed rules under which these 
apologies are ordered can be rather 
surprising. China’s banking regulations 
are a prime example. The regulations 
placed upon foreign financial institutions 
require an apology to the local branch of 
the People’s Bank of China, if a foreign 
capital financial institution fails to file 
certain paperwork on time.12 

This unlikely remedy speaks to 
both the importance of apology and 
the legislative influence of the People’s 
Bank of China. However, it seems tame 
when compared to the policies that 
corporations may endure in compliance 
with securities law.

Strange Consequences: 
Apologizing to Shareholders
Boss Co. was probably more 

interested in the cessation of 
infringement, and compensation for 
damages. Still the apology by Carvel 
Foods seemed like “icing on the cake.” 
Banking bureaucrats within the People’s 
Bank of China probably feel vindicated 
when they receive a humble apology 
letter for late filings of paperwork. 
However, there are ways to mandate 
apology that can inadvertently punish 
the victim alongside the wrongdoer. 
China appears to have stumbled upon 
one of them.

In a flourish of intricate legislation 
(of the kind that securities lawyers love to 
ponder), an apology can be mandatory 
under certain business circumstances. 
Most notable are two types of business 
forecasting errors: 

“If the realized profit does not reach 
80% of the profit forecasting without 
tenable reasons, the aforesaid personnel 
shall make a public apology in the 
appointed newspapers and periodicals.”13 
And furthermore, if “[t]he weighted 
average net assets yield rate completed 
by the additional shares by the listed 
company in the current year does not 

“This bold move incorporates apology from the roots of the legal system, 
out to the very fringes of some rather unexpected areas of law.”
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reach the deposit interest rate of banks 
in the same period … [personnel] shall 
make a public apology in the appointed 
newspapers and periodicals.”14 

In these common business 
situations, the law provides a laundry 
list of company officials whose roles in 
the transgression are examined. Those 
who were involved must apologize. 

An interesting problem with this 
method of forcing apology is uncovered 
when one realizes that the company is 
apologizing to its current shareholders. 
The apology is being given for not living 
up to shareholder expectations. Rather 
than cheering, shareholders might 
instead decry the loss of stock value 
that would result from the company 
groveling publicly. 

It is hard to understand how a 
shareholder would feel better once the 
company has been further humiliated 
and scandalized. This legislated apology 
is not at the discretion of the court, 
but is mandated by wording of the 
regulations. Apology is not always an 
easy fit, not even within the carefully 
planned Chinese legal system. As 
China becomes exposed to more 
western principles, there might be more 
profound problems ahead.

East/West Differences: Apology on 
the Fence in Asia

Apology has been a common 
remedy since ancient times, and can still 
be seen in today’s familial contexts. The 
compulsory nature of a child’s apology 
at the behest of her mother reveals a 
few of the basic problems of compelled 
apology: the apologizer doesn’t feel any 
real sorrow or remorse at what has been 
done, the recipient of the apology is 
rarely fooled into thinking the apology 
is genuine, and there is no way to order 
someone to feel truly sorry.

Within these limitations, even 
a compulsory apology can still serve 
some functions. If the apology is public, 
a societal norm is reinforced. The 
simulation of repentance can also have 
some desirable punitive effects upon 
the apologizer. Perhaps a little groveling 

will do them some good. Along similar 
lines, it can make the plaintiff feel 
vindicated, having “punished” the 
apologizer by forcing compliance. But 
there are surely limitations to how far 
a compelled apology can go. From a 
certain perspective, we are watching the 
state compel an individual to behave as 
its puppet in a theatrical production. 

Author George Orwell spun tale 
after tale to illustrate that government 
forced contrition can lead to problems 
of social policy. It might seem difficult 
to find an example that pits China’s 
societal norms against such a particularly 
western idea as “freedom of conscience.” 
However, there exists a continuing 
experiment involving the interfacing 
of western thinking within a Chinese 
socio-legal system.

One need only look to Hong Kong 
to see these values interact. Here, one 
can find illustrations of how views 
of apology are both culturally and 
individually defined. In Hong Kong, 
the eastern sense of obligation regularly 
collides with the western concept of 
individual rights.

If Ever There Was a Person Who 
Deserved an Apology

Ma Bik Yung was a paraplegic 
seeking an apology remedy under Hong 
Kong’s anti-discrimination laws. She 
had been harassed by a cab driver named 
Ko Chuen. Ma was harmed when Ko 
disparaged her for her disability, in 
a way which violated Hong Kong’s 
Disability Discrimination Ordinance, 
specifically spelled out in section 2(6) 
as “circumstances in which a reasonable 
person, having regard to all the 
circumstances, would have anticipated 
that [the disabled person] would be 
offended, humiliated or intimidated 
by that conduct.” Ko initially refused 
to give Ma a cab ride.15 After being 
pressured into taking her, he abused her 
throughout the ride saying among other 
things “Who do you think you are? My 
responsibility is to drive and I have no 
responsibility to your wheelchair!”16 and 
declaring that he has no compassion 

because Ko himself suffered from having 
one leg about a centimeter shorter than 
his other.17 He finished by charging 
a higher than usual fare,18 refusing 
to help unload the wheelchair,19 and 
berating and humiliating Ma while she 
cried helplessly in front of a crowd of 
onlookers.

Ma Bik Yung was the perfect image 
of someone in need of an apology. But 
what happens when the person ordered 
to apologize refuses? This problem was 
taken up by Hong Kong’s highest court. 
In deliberation the court found several 
problems that go to the root of apology’s 
use and limitations.

The Appeal Committee below 
had granted an order of apology and 
monetary compensation. But the 
defendant was headstrong and refused to 
apologize. The situation pitted the idea 
of conforming to societal rules against 
the right of an individual to think 
what he wants and speak his mind. Ko 
argued that such an apology would be 
a hollow gesture and then turned to an 
interesting argument based on his own 
personal rights.

The Hong Kong Bill of Rights, much 
as the Bill of Rights to the United States 
Constitution, was designed to limit 
government authority and establish high 
levels of protection for individuals. The 
urgency of Ma’s need for apology under 
an eastern philosophy was now face to 
face with the more western concept of 
“individual rights.”

Ko argued that under the Hong 
Kong Bill of Rights, the court had no 
power to order an unwilling defendant 
to give an apology. Article 15 of the 
Hong Kong Bill of Rights grants 
“Freedom of thought, conscience and 
religion.” Specifically, “[n]o one shall 
be subject to coercion which would 
impair his freedom to have or to adopt 
a religion or belief of his choice.”20

The court grappled with the 
fact that an unrepentant apology is 
stripped of much of its value, and that 
the recipient would only receive the 
residue that remains after all sincerity 
has evaporated. The court also discussed 
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the problem of the right to refuse to 
comply with an order that violates one’s 
conscience. In its final decision, the 
court declared its authority to limit the 
guarantee of “freedom of conscience” 
and to compel an unwilling defendant’s 
apology in “rare cases with exceptional 
circumstances.”21 However, in what 
could easily be mistaken as homage to 
John Marshall,22 the court went on to say 
that Ms. Ma’s case was not such a case.

Ms. Ma lost her individual battle 
over apology, but was granted a monetary 
sum determined by a lower court, and 
the court condemned Mr. Ko’s actions. 
The court in Hong Kong asserted its 
legal basis for compelling apology, but 
under shadow of controversy, the court 
saved the specifics for another day.

The Future of Apology in China
The legal system in China takes a 

revolutionary approach in legislating 
apology. This codification of apology 
is not a tidy matter, and the Chinese 
legal system still has some issues to iron 
out when it comes to apology. Namely, 
the prevalence with which China’s laws 
incorporate apology might lead to a 
number of unintended consequences. 
Perhaps, a bureaucrat who is late filing 
paperwork shouldn’t be required to 
express feigned sorrow and remorse. 
Perhaps, it is counterproductive to 
have a public declaration of apology to 
shareholders about business trouble.

Adjustments will be needed as 
the specific consequences of apology 
legislation are brought to light. After 
all, the Chinese system is moving in a 
bold direction. Even in light of these 
limitations, China might never face 
the profound philosophical conflicts 
of individual rights that restrain some 
western systems. The concept of 
individual rights clashing fiercely against 
state authority is still a new concept for 
the Chinese government, and might 
forever protect this unique system of 
apology from broad challenges. 

Jeff McCarroll has graduated from Wayne 
State University Law School in December 
2005. For more information about the 
author, visit http://www.lawdvd.com/
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Trading Trash: An International Trade Law Perspective 
of Municipal Waste Imports from Canada
Katherine Razdolsky, Wayne State University Law School

“treatment, storage, or disposal.”10 It 
also provides that a designated authority 
of the country of export, in this case 
an official of Canada’s Department of 
the Environment, notify a designated 
authority of the country of import, an 
official of the U.S.’s Environmental 
Protection Agency (“EPA”), of the 
proposed waste shipments.11 From 
the date the U.S. receives notice, the 
EPA Administrator has thirty days to 
indicate consent, conditional consent, 
or objection to importation.12 If the 
EPA does not respond within thirty 
days, Canada may presume consent. 

To date, the U.S. has neither 
implemented the Transboundary 
Agreement nor enforced its notice and 
consent provision.13 H.R. 2491 would 
require the EPA Administrator to perform 
the functions of the designated authority 
described in the treaty and “implement 
and enforce” its notice and consent 
provision.14 In deciding whether to 
consent, the EPA Administrator would: 

(A) give substantial weight to the 
views of the State . . . into which 
the municipal solid waste is to be 
imported . . . ; (B) consider the 
impact of the importation on 
(i) continued public support for 
and adherence to State and local 
recycling programs; (ii) landfill 
capacity . . . ; (iii) air emissions 
. . . and . . . road deterioration 
from increased vehicular traffic; 
and (C) consider the impact of 
the importation on homeland 
security, public health, and the 
environment.15 

Under H.R. 2491, any person 
who imports, transports, or exports 
municipal solid waste in violation of the 
Transboundary Agreement or the rules 
and regulations promulgated pursuant 
to its authority could be fined up to 
$25,000 per day of noncompliance.16

Introduction
Canada sends over 400 truckloads 

of household waste to Michigan’s 
landfills each day. Due to the relatively 
low cost of disposal in Michigan,1 
about 29% of all solid municipal waste 
reaching the state’s landfills comes from 
outside the state.2 Around 19% comes 
from Canada,3 including 100% of the 
City of Toronto’s household waste. 
The effect of these imports on health, 
environmental quality, national security, 
and road deterioration are all concerns 
to Michigan citizens. 

On March 9, 2006, Governor 
Granholm approved legislation (H.B. 
5176) that would ban Canadian waste 
from Michigan’s landfills.4 However, 
the new law cannot take effect until 
the U.S. Congress enacts legislation 
authorizing the prohibition.5 Until 
such a time, Michigan and other 
states cannot enforce laws that restrict 
imports of municipal waste from other 
states or countries under the Dormant 
Commerce Clause (DCC). The DCC 
is inferred from the Commerce Clause 
of the U.S. Constitution,6 which 
affirmatively vests the authority to 
regulate “Commerce with foreign 
Nations and among the several States” 
with the U.S. Congress. The basic 
principle behind the Commerce Clause 
is that the U.S. is a single economic 
unit, so each state cannot place itself 
in a position of economic isolation.7 
Accordingly, the DCC prevents states 
from enacting discriminatory or 
protectionist measures that burden the 
free flow of commerce without an act 
of Congress exercising its authority over 
interstate and international commerce. 

H.R. 2491, a bill currently pending 
before the U.S. Congress, is considered 
to have “the best chance to date of 
any legislation” seeking to provide the 
requisite authorization.8 If passed, it 

would amend the federal Solid Waste 
Disposal Act9 to (1) implement a 
treaty between the United States and 
Canada, the Agreement Concerning 
the Transboundary Movement of 
Hazardous Waste (“Transboundary 
Agreement”), and (2) authorize States 
to restrict receipt of foreign municipal 
solid waste. 

This article analyzes the consistency of 
H.R. 2491 with U.S. international trade 
obligations under the North American 
Free Trade Agreement (NAFTA) and 
the World Trade Organization (WTO). 
Section I will demonstrate that while the 
Transboundary Agreement appears to be 
consistent with NAFTA, it is inconsistent 
with the WTO. Section II concludes 
that absent an unlikely showing that 
Canadian and U.S. trash are not “like 
products,” state-imposed restrictions 
on foreign municipal solid waste alone 
are inconsistent with both NAFTA 
and the WTO. Section III examines 
the conservation and health exceptions 
to NAFTA and WTO obligations and 
concludes that even if U.S. measures 
under H.R. 2491 fell within these 
exceptions, they would likely fail the 
chapeau requirement and be found 
impermissible under international trade 
law. Finally, Section IV surveys several 
alternatives for controlling Canadian 
trash imports without violating NAFTA 
or the WTO. 

Implementation of the 
Transboundary Agreement

Background
The U.S. and Canada entered into 

the Transboundary Agreement in 1986 
and amended it to include municipal 
solid waste in 1992. In general, the 
Transboundary Agreement provides 
that the U.S. and Canada “shall permit 
the export, import, and transit” of 
waste across their common border for 
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 NAFTA Compatibility
Implementation of the 

Transboundary Agreement and 
enforcement of its “notice and consent” 
provision appear compatible with U.S. 
international trade obligations under 
NAFTA. NAFTA contains an explicit 
carve-out provision recognizing the 
Transboundary Agreement’s authority. 
17 Specifically, in the event of any 
inconsistency between NAFTA and 
the trade obligations set out in the 
Transboundary Agreement, the latter’s 
“obligations shall prevail to the extent 
of the inconsistency.”18 

Impermissible Under WTO
Exercise of the Transboundary 

Agreement’s “notice and consent” 
provision may conflict with U.S. 
international trade obligations under 
the WTO. Absent qualification for one 
of the “General Exceptions” discussed 
in Section III below, quantitative 
restrictions, such as quotas or bans, 
are in principle prohibited.19 If the 
EPA Administrator denied consent to 
trash shipments, this would constitute 
a ban, or a quota of “zero,” and violate 
the WTO’s quantitative restriction 
prohibition. 

Authorization of State Imposed 
Restrictions on Foreign Waste

Impermissible Under NAFTA and WTO
Until the EPA Administrator issues 

final regulations pursuant to the bill 
and the Transboundary Agreement, 
H.R. 2491 authorizes States to enact 
laws limiting the receipt and disposal 
of foreign municipal solid waste. 
However, any measure taken by the 
state to regulate Canadian trash would 
violate U.S. obligations under the 
WTO and NAFTA unless it qualified 
for one of the “General Exceptions” 
discussed in Section III below. Once 
Canadian trash crosses the border, the 
U.S. must treat all imported products as 
favorably as “like products of national 
origin.”20 Therefore, any Michigan law, 
such as the recently enacted H.B. 5176, 
that limits the receipt or disposal of 

Canadian trash, but not Michigan or 
other U.S. trash, discriminates against 
Canada and constitutes a violation 
of the WTO and NAFTA National 
Treatment obligations.

One potential bypass for the U.S. 
is to show that Canadian trash and 
U.S. trash are not “like products.” 
However, such a showing is unlikely 
in light of Public Acts 34 through 44 
of 2004,21 implemented by Michigan’s 
Department of Environmental Quality 
(DEQ), which require jurisdictions 
to become “approved” before their 
waste can be disposed of in Michigan’s 
landfills.22 The DEQ issues approvals 
to exporting jurisdictions that prohibit 
disposal of items banned from 
Michigan’s landfills or prevent their 
disposal through enforceable solid waste 
disposal requirements.23 As of October 
2004, the City of Toronto and four 
other municipalities in Ontario were all 
certified for disposal of municipal waste 
under the new guidelines. This suggests 
that the composition of their waste is 
“like” that of Michigan’s waste. 
 

General Exceptions
WTO and NAFTA members are 

justified in adopting quantitative or 
discriminatory measures when they 
are neither arbitrary, unjustifiable, nor 
disguised restrictions on trade, to protect 
social interests such as health and the 
environment.24 The Article XX general 
exceptions would permit the U.S. to 
impose such measures if they constitute 
a conservation measure under Article 
XX(g) or a health measure under Article 
XX(b), and comply with the Article XX 
“chapeau” requirements. 
 

Article XX(g) Conservation Measures
Article XX(g) allows WTO members 

to adopt otherwise prohibited measures 
if they relate to the conservation of 
exhaustible natural resources and are 
made effective in conjunction with 
restrictions on domestic production 
or consumption. To “relate to” 
conservation, limitations on the receipt 
and disposal of foreign municipal 
waste must be “primarily aimed at the 

conservation of an exhaustible natural 
resource. In United States—Gasoline, 
the WTO Appellate Body held that 
“if no restrictions on domestically-
produced like products are imposed at 
all, and all limitations are placed upon 
imported products alone, the measure 
cannot be accepted as primarily or even 
substantially designed for implementing 
conservationist goals.”25 

If, for example, under H.R. 2491’s 
implementation of the Transboundary 
Agreement, the EPA Administrator 
were to deny consent to waste 
shipments, based on the environmental 
impact of increased air emissions from 
the additional trucks carrying waste 
from Canada, but no restrictions were 
imposed on domestic waste—the 
collection and transportation of which 
also creates harmful air emissions, and 
the disposal of which also harms the 
environment—Article XX(g) would not 
exempt the measure from the general 
WTO obligations. 

Similarly, any law Michigan enacts, 
like H.B. 5176, that limits the “receipt 
and disposal of foreign municipal 
solid waste” pursuant to H.R. 2491’s 
authorization does not satisfy the 
conservation exceptions of NAFTA 
or the WTO. The authorization 
specifically targets foreign trash and 
imposes no restrictions on domestic 
waste disposal. Therefore, under United 
States—Gasoline, this measure “cannot 
be accepted as primarily . . . designed” 
to implement conservationist goals. 

 
Article XX(b) Health Measures

Article XX(b) covers measures 
“necessary to protect human, animal 
or plant life or health.” A measure is 
“necessary” when there is no reasonably 
available “alternative measure that 
would achieve the same end and 
that is less restrictive of trade than a 
prohibition.”26 

H.R. 2491 permits the EPA 
Administrator to consider “the impact 
of the importation on . . . public health 
and the environment.” To satisfy Article 
XX(b)’s health measure exception, 
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the U.S. would need to prove, using 
scientific evidence, that: (1) the EPA 
Administrator’s refusal to give consent 
was necessary to protect the health of 
the public, or the health of animals 
and plants; and (2) that no alternative 
measure, less restrictive than a ban, 
would achieve the same end. 

A successful showing that a ban 
(i.e. refusal to give consent) is the least 
restrictive measure available to protect 
public health is unlikely. One alternative 
is an issuance of conditional consent by 
the EPA Administrator, as authorized 
by H.R. 2491 and the Transboundary 
Agreement, based upon the regulation 
of the contents of Canadian trash. 
Assuming such a measure would satisfy 
Article XX(b) requirements, to be 
permissible under the WTO the U.S. 
would also need to show that it satisfies 
Article XX’s chapeau requirements. 27 

Chapeau
The chapeau does not permit 

application of a measure in a manner 
which would constitute a means of 
“arbitrary or unjustifiable discrimination 
between countries where the same 
conditions prevail” or a “disguised 
restriction on international trade.”28 

In the example above, if the U.S. 
required Canada to process its trash in 
“essentially the same” way as the U.S. 
does before the EPA Administrator 
consented to a shipment—to protect 
human, animal or plant life or health—
this could be considered and overly 
rigid, arbitrary, and unjustifiable29 
requirement under the United States—
Shrimp interpretation of the chapeau. 
According to the Appellate Body’s report, 
it appears that the U.S. can only require 
a Canadian program that is “comparable 
in effectiveness”30 at processing trash. 
Such a program already exists. As 
described in Section II above, Toronto 
and other Ontario municipalities, 
which ship waste to the U.S., are already 
certified under Michigan guidelines.31 
Any more-stringent requirements risk 
violation of the chapeau as “arbitrary 
or unjustifiable” discrimination 

against Canadian waste or “a disguised 
restriction on international trade.”32

 
 Alternative Solutions

Regulations Across-the-Board
In January of 2006, Michigan 

lawmakers proposed a ballot initiative 
that would permit voters to elect a 
per-ton tipping fee (dumping charge) 
on all trash entering state landfills.33 
Although a tipping fee would increase 
the cost of waste disposal for Michigan’s 
residents, it would also apply to any 
trash disposed of in Michigan, including 
Canadian and other out-of-state trash. 
Michigan’s neighbors would find the 
state’s landfills less attractive and may 
opt to keep their trash “in their own 
backyard.” Since most residents are 
not eager to find new landfills opening 
in their neighborhoods, this creates an 
incentive—to Michigan, Canada and 
exporting U.S. states—to search for 
dumping alternatives by expanding 
environment-friendly programs such as 
composting and recycling.

Toronto, entirely dependent on 
Michigan’s landfills because it lacks 
landfill capacity of its own, has already 
begun a waste diversion program 
“including source separation of glass and 
plastic containers, paper and cardboard as 
well as organics including kitchen waste, 
pet waste and disposable diapers.”34 The 
city seeks to achieve complete diversion 
and to handle its trash independent 
of Michigan by 2010.35 A tipping 
fee creates an incentive for the city to 
meet—or accelerate—its goal and for 
other trash exporters to follow course. 
It also avoids violation of international 
trade obligations because its equal 
application to U.S. and Canadian trash 
satisfies WTO and NAFTA National 
Treatment obligations. 

Tariffs36

A tariff on municipal waste is 
a permissible measure to limit or 
eliminate Canadian trash. The General 
Agreement on Tariffs and Trade (GATT) 
permits WTO members to impose 

import duties on goods, but the U.S., 
at present, imports municipal waste 
duty free.37 If the U.S. levies a duty on 
trash imports—at a rate that will raise 
the cost of waste disposal in Michigan 
to equal or exceed that in Canada—it 
can effectively reduce Canadian trash 
imports to a minimum level. 

As WTO members, the U.S. and 
Canada participate in negotiations to 
progressively reduce and bind tariff rates 
at agreed-upon levels, creating a ceiling 
on permissible customs tariff rates. 
The U.S. has agreed to bind municipal 
solid waste at 0%. However, GATT 
Article XXVIII permits WTO members 
to re-negotiate their “bindings” on 
particular goods and to modify or 
withdraw concessions in exchange for a 
compensatory adjustment with respect 
to some other product. 

The current Doha Round of trade 
negotiations offers the United States an 
opportunity to re-negotiate its current 
tariff binding (0%) to a higher level.38 In 
this round, WTO nations are presently 
“engaged in a give and take process, 
trying to reach a package deal” that will 
balance their new tariff and non-tariff 
concessions on a global basis.39 

 Any tariff modification 
undertaken by the United States must 
also be consistent with NAFTA. While 
NAFTA members cannot generally 
“increase any existing customs duty, 
or adopt any customs duty, on an 
originating good,”40 Note 3 to the 
agreement provides that this obligation 
is “not intended to prevent any party 
from modifying its non-NAFTA tariffs 
on originating goods for which no 
NAFTA tariff preference is claimed.” 
This language suggests that the 
NAFTA countries have not specifically 
committed to lower barriers to trade in 
municipal waste. Municipal waste could 
not have appeared in the “Schedule to 
Annex 302.2,” which lists the original 
commitments of each party for a 
phased tariff elimination, as NAFTA 
was adopted in 1994, before the 
Harmonized Tariff Schedule classified 
municipal waste as a good in 2002. 



    VOLUME XVIII, NO. 2, SUMMER 2006   

13

Furthermore, the U.S. International 
Trade Commission website indicates 
that municipal waste from Canada is 
“not eligible” for “NAFTA Canada 
Preference.”41 Since it appears that “no 
NAFTA preference is claimed,” one 
could argue that the U.S. is free to re-
negotiate its tariffs for municipal waste 
in the WTO Doha round. 
 

Conclusion
 The Canadian trash controversy 

in Michigan has instilled in state 
residents an awareness that waste does 
not just “go away” on garbage day. While 
we may be willing to deal with our own 
trash, we are not willing to see, smell 
or experience the effects of someone 
else’s. For many years, Michigan has 
been stuck with this problem. National 
precedents arising from Commerce 
Clause jurisprudence have prevented 
Michigan from passing laws to exclude 
out-of-state trash.42 International trade 
laws prohibit bans and discriminatory 
measures taken against Canadian trash. 
H.R. 2491, the bill presently before 
the U.S. Congress, which seeks to stop 
Canadian trash imports, will not survive 
a challenge under NAFTA or the WTO. 
However, if Michigan truly wants to 
deal with garbage, it does have options. 
Imposition of a tariff on municipal 
waste requires national political will, 
but it is permissible under both NAFTA 
and the WTO. Alternatively, a tipping 
fee, which requires everyone to pay 
more for landfill access, will make all 
trash producers realize that garbage does 
not just “go away” and will create an 
incentive for us all to develop cleaner, 
“greener” alternatives. 
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11 Transboundary Agreement, supra note 
10, art. 3(a). 

12 Transboundary Agreement, supra note 
10, art. 3(b).

13 Frequently Asked Questions Regarding 
Canadian Trash, http://stabenow.
senate.gov/stoptrash/faq.htm (last 
visited Mar. 26, 2006).

14 H.R. 2491, 109th Cong. (2005). 
15 Id.
16 Id.
17 North American Free Trade 

Agreement, Dec. 17, 1992, U.S.-
Can.-Mex., art. 104:1, 32 I.L.M. 
289 (1993) [hereinafter NAFTA].

18 NAFTA, supra note 17, art. 
104:1(d).

19 General Agreement on Tariffs and 
Trade, Oct. 30, 1947, art. XI, 55 
U.N.T.S. 194 [hereinafter GATT].

20 See GATT, supra note 19, art. III:4. 
See also NAFTA, supra note 17, art. 
301:1 (“[E]ach party shall accord 
national treatment of the goods of 
another party in accordance with 
Article III of . . . GATT.”).

21 2004 Mich. Pub. Acts 34-44.
22 SUZANNE LOWE, SENATE FISCAL 

AGENCY BILL ANALYSIS 
COORDINATOR & LEGAL COUNSEL, 
DISPOSAL OF SOLID WASTE IN 
MICHIGAN LANDFILLS: IMPORTED 
WASTE AND ENVIRONMENTAL 
CONCERNS (2005)

23 Id.
24 See GATT, supra note 19, art. XX; 

NAFTA, supra note 17, art. 2101 
(“For purposes of: (a) Part Two 
(Trade in Goods) . . . GATT Article 
XX and its interpretive notes . . . are 
incorporated into and made part of 
this agreement.”) .

25 Appellate Body Report, United 
States—Standards for Reformulated 
and Conventional Gasoline, 18-19, 
WT/DS2/AB/R (Apr. 29, 1996) 
[hereinafter U.S. Gasoline].

26 Appellate Body Report, European 
Communities—Measures Affecting 
Asbestos and Asbestos-Containing 
Products, ¶172, WT/DS135/AB/R 
(Mar. 12, 2001). 

27 Appellate Body Report, United States—
Import Prohibition of Certain 
Shrimp and Shrimp Products, ¶157, 
WT/DS58/AB/R (Oct. 12, 1998) 
[hereinafter Shrimp I].

28 GATT, supra note 19, art. XX
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29 See Shrimp I, supra note 27, ¶¶164, 
165; Appellate Body Report, 
United States—Import Prohibition 
of Certain Shrimp and Shrimp 
Products, ¶140, WT/DS58/AB/
RW (Nov. 21, 2001) [hereinafter 
Shrimp II].

30 Shrimp II, supra note 29, ¶144.
31 2004 Mich. Pub. Acts 34-44
32 GATT, supra note 19, art. XX.
33 MICHIGAN HOUSE DEMOCRATS, 

PROPOSED BALLOT INITIATIVE 
TO PUT TRASH DECISION IN THE 
PUBLIC’S HANDS (Jan. 10, 2006), 
available at http://000.housedems.
com/?p=136.

34 Shelley Carroll, City of Toronto 
Councilor Chair of Public Works 
Committee, One Caveat on Trash 
Tariff, THE DETROIT FREE PRESS, 

Jan. 12, 2006, available at http://
www.freep.com/apps/pbcs.dll/artic
le?AID=2006601120491.

35 Id.
36 Julia Qin and Katherine Razdolsky, 

Tariffs: One Way to StopTrash, 
THE DETROIT FREE PRESS, Jan. 3, 
2006, at 11A [hereinafter Qin & 
Razdolsky].

37 19 U.S.C. § 1202 (2006). The U.S. 
Harmonized Tariff Schedule lists 
municipal waste, subheading 
3825.10.00, as duty free.

38 Qin & Razdolsky, supra note 36.
39 Id.
40 NAFTA, supra note 17, art. 302:1.
41 UNITED STATES INTERNATIONAL 

TRADE COMMISSION, 2005 U.S. 
TARIFF AND TRADE DATA FOR A 

SPECIFIC PRODUCT, available at 
http://dataweb.usitc.gov/scripts/
tariff2005.asp (search “38251000” 
and select “municipal waste”).

42 See City of Philadelphia v. New Jersey, 
437 U.S. 617, 622 (1978) (showing 
that the interstate movement of 
waste is “commerce” within the 
meaning of the Commerce Clause); 
Fort Gratiot Sanitary Landfill, Inc. 
v. Mich. Dep’t of Natural Resources, 
504 U.S. 353, 359 (1992) (“the 
‘negative’ or ‘dormant’ aspect of the 
Commerce Clause prohibits states 
from . . . curtailing the movement 
of articles of commerce, either into 
or out of the state.”).
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Kudos
MIL Staff

William H. Dance 
has become “Of Counsel” 
with Vercruysse Murray & 
Calzone in Bingham Farms, 
Michigan. Mr. Dance is a 
graduate of the University 
of Michigan Law School 
and has been practicing in 
the field of Immigration and 
Nationality Law for over 
45 years. He is a founder 
of the Michigan Chapter of 
the American Immigration 
Lawyers Association (AILA) and 
has served on its national Board of 
Governors. He has also served as Vice-
Chair of the AILA National Liaison 
Committee with the Immigration and 
Naturalization Headquarters and as 
Co-Chair of the AILA-Department of 
State Liaison Committee. After being 
the principal founder of 
the Michigan chapter of 
the American Immigration 
Lawyers Association, he 
served as its Chair for over 
10 years. He also served as 
Chairman of the International 
and Comparative Law 
Committee of the State Bar 
of Michigan and continues 
as a member of the State Bar 
International Law Section 
and a member of its Council. 
He is a member of the State 
Bar of Michigan, New York State Bar, 
and the American Bar Association. 
He has authored and edited articles 
on immigration and international law 
and been a frequent speaker on those 
topics for various groups. He writes 
a regular bi-weekly column entitled 
“Immigration Insights” for The Detroit 
Legal News. Mr. Dance is an Adjunct 
Professor of Immigration Law at Wayne 
State University Law School and, until 
recently, also served as an Adjunct 

Professor at the Detroit 
College of Law at Michigan 
State University. He has 
served as Deputy State 
Attorney General relating to 
Immigration Matters for the 
Department of Commerce 
of the State of Michigan 
and as Legal Counsel to 
the French Consulate 
General in Detroit. Mr. 
Dance is listed in The Best 
Lawyers in America and 

was included in a past edition of Who’s 
Who in the Midwest. Mr. Dance was 
recently honored as the first recipient 
of the Distinguished Service Award 
presented by the Michigan Chapter of 
the American Immigration Lawyers 
Association.



Stuart H. Deming 
wrote the International 
Practitioner’s Deskbook 
Series: The Foreign Corrupt 
Practices Act and the New 
International Norms, which 
was recently published 
by the American Bar 
Association. He is a former 
Chair of the Section and 
member of the ABA’s Section 
of International Law and 
Practice Council. He is a 

principal with the law firm of Deming 
PLLC and practices in Kalamazoo, 
Michigan, and Washington, D.C. 



The University of Michigan 
Law School team advanced to the 
international rounds of the Philip C. 
Jessup International Law Moot Court 
Competition in Washington DC. The 
Michigan law team ultimately reached 
the 6th round and was ranked 3rd 

among US teams and 12th overall in the 
final international rankings, winning the 
prestigious Alona E. Evans Award for 
the best memorials of the international 
round. The Jessup International Law 
Moot Court Competition is the largest 
moot court competition in the world. 
The moot court problem involved a 
fictional dispute between two fictional 
countries involving the liability of 
a state for human rights violations 
committed by a corporation in which 
the state is a shareholder. 



The Wayne State University 
Law School team won the Canada-
United States Law Institute Niagara 
Moot Court Tournament hosted by 
Case Western Reserve University 
School of Law in Cleveland, Ohio. 
The moot court problem involved a 
fictional dispute between Canada and 
the U.S. regarding the enforcement of 
international conventions on torture 
through the use of economic sanctions. 
A Wayne Law student was awarded the 
best oralist award for her performance 
throughout the competition. 

William H. Dance

Stuart H. Deming

Wayne State University 
Law School Moot Court 

Niagara Competition Team

 The MIL will begin publishing a member news 
section reporting job changes, weddings, 
births, and other life events.  Please send 
your news to aziza.yuldasheva@gmail.com.

Send us your news!
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Minutes of Regular Council Meeting
Scott Fenstermaker, Secretary

January 24, 2006
On Tuesday, January 24, 2006, 

the Council of the International Law 
Section of the State Bar of Michigan 
held a Regular Meeting at the offices 
of Butzel Long in Bloomfield Hills, 
Michigan, pursuant to a notice duly 
circulated to all Section members.

Call to Order. The Chair, Bruce D. 
Birgbauer, called the meeting to order 
at 4:10 p.m.

Introductions. Section members 
and guests in attendance introduced 
themselves and described their 
professional affiliations. Council 
Members attending by telephone were 
Howard Hill, and Carla Machnik.

Approval of Minutes. The Minutes 
of the Regular Meeting of the Council 
of the International Law Section, held 
on December 6, 2005, were presented 
for review and approval. Upon motion 
duly made, seconded, and unanimously 
carried, the Minutes were approved by all 
members of the Section in attendance. 

Treasurer’s Report. The Treasurer 
presented the Treasurer’s Report for 
the two months ending November 30, 
2005. The income was $10,420.00 
and expenses were $3,840.25, for 
a net income of $6,579.75. When 
added to the beginning fund balance 
of $30,312.96, the Section had an 
ending fund balance of $36,892.71. 
Upon motion duly made, seconded and 
unanimously carried, the Treasurer’s 
report was approved as presented. 

The Chairman’s Report:
Thank you to Butzel Long. The Chair 

thanked Butzel Long for hosting the 
meeting.

Committee Assignments. The Chair 
then distributed a revised “Leadership 
Roster”. 

International Bar Association. The 

Chair reported that Lois Bingham is 
looking into the Section’s renewing its 
membership in the International Bar 
Association.

Emphasis on Globalization. The 
Chair announced that he would focus 
on the impact on globalization in 
planning Committee activities. Marc 
McGuire, from Delphi commented 
on the impact on the Michigan auto 
industry. Peter Swiecicki will look into a 
possible program on the subject.

Leadership Training. The Chair 
commented on the Bar’s recent 
Leadership training session which he 
attended, including emphasis on the 
conduct of Section meetings (e.g., 
starting on time), the use of technology 
in conducting meetings, and the desire 
to increase law-student participation. 

 Michigan International Lawyer. 
Nathaniel M. Schmitz reported that the 
next issue is on schedule.

 Committee/Programs Report
Law-School Scholarship Program. 

Howard Hill reported that last year’s 
award has not been paid out, because 
the winner has not completed the 
article for publication in the Michigan 
International Lawyer. The Chair and 
Mr. Hill will discuss an appropriate 
structure for the award of this year’s 
scholarship and report at the next 
Council meeting.

Business Law Committee. There was 
no Committee report, but Dick Goetz 
gave a brief report on developments at 
Ford Motor Company and the auto 
industry.

Customs Committee. Mr. Doornaert 
gave no report since he was to give a 
post-meeting presentation.

Immigration Law Committee. 
Committee members reported on the 
pending immigration legislation and 
expressed concern that a provision 

thereof could subject attorneys 
counseling out-of-status aliens to 
criminal liability. It was suggested that 
the International Law Section take a 
public position against that provision.

After discussion, upon motion duly 
made, seconded, and carried, it was 
RESOLVED that: 

The Officers of the Section 
obtain, from the Immigration 
Law Committee, a report about 
pending Federal immigration 
legislation (particularly as it 
would impact legal counseling 
of out-of-status persons). The 
Officers should also ascertain, 
from the State Bar, the rules 
governing a Section’s adopting 
positions on pending legisla-
tion. The Officers should then 
determine, by majority vote, a 
recommendation as to whether 
the International Law Section 
should take a position on said 
pending immigration legisla-
tion and if so, what position. 
Thereupon, the Officers should 
present their recommendation 
to the Council, for adoption by 
the Council. The Council may 
act upon such recommendation 
either via a teleconference meet-
ing or via the written consent of 
the Council members.
International Dispute Resolution 

Committee. There was no Committee 
Report.

International Family Law Committee. 
There was no Committee Report.

International Tax Committee. There 
was no Committee Report.

Website Committee. Fred Frank 
reported that he has added additional 
links to make the website more useful. 
He also advised that he has learned 
that, for the time being, Internet 
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attendance at Council meetings does not 
appear feasible.

Possible Survey of ILS Members. 
The Chair passed out a proposed survey to 
be sent to Section members. The Chair was 
authorized to proceed with the survey.

Old Business. There was no other old 
business.

New Business. 
Jessup Moot Court Competition. A 

solicitation was made for more volunteer 
judges. A Section contribution was 
discussed and upon motion duly made, 
seconded, and unanimously carried, it was 
RESOLVED the Section contribute up to 
$500.00 to the competition, as determined 
by the Officers.

Possible Speaker. Assistant Professor 
Barbara Koremenos from the University 
of Michigan will be approached about 
speaking at a future meeting.

Next Meeting. The Chair announced 
that the next meeting will be held on 
Wednesday April 26, 2006 at a location to 
be determined.

Adjournment. There being no further 
business, the meeting was adjourned.

Following adjournment, the guest 
speaker, Andrew P. Doornaert, gave 
a presentation entitled Legal Issues of 
Importing and Exporting: Best Practices for 
Companies. 

Respectfully submitted, 
Scott T. Fenstermaker, Secretary
International Law Section, State Bar of 
Michigan

 

State Bar of Michigan 

Income:
International Law Section Dues 12,280.00
International Stud/Affil Dues 50.00

Total Income 12,330.00

Expenses:
ListServ 175.00
Meetings 784.24

Annual Meeting Expenses 548.80

Travel Expenses 63.06

Copying 35.05

Newsletter 2,650.79

Postage 0.87

Miscellaneous 2,342.38

Total Expenses 6,600.19

Net Income 5,729.81

Beginning Fund Balance:
Fund Bal-International Law Sec 30,312.96

Total Beginning Fund Balance 30,312.96

Ending Fund Balance 36,042.77

Treasurer's Report
International Law Section           

For the seven months ending 04/30/06

Activity to date

April
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Event Calendar:
Meetings, Seminars, & Conferences of Interest

INM              = Section   = Michigan  =National =International           =Teleconference                         S

June 15-16, 2006
5th International Mergers and 
Acquisitions Conference
New York, NY
http://www.ibanet.org/conferences/Conferences_
home.cfm

June 15, 2006
9th Criminal Law Conference
Madrid, Spain
http://www.ibanet.org/conferences/Conferences_
home.cfm

June 15, 2006
Cross Border Estate, Financial & 
Asset Planning Conference
Marina Del Ray, CA
www.abanet.org/intlaw/meet/home.html

June 15-16, 2006
World Economic Forum on East Asia
Tokyo, Japan
http://www.asil.org/events/calendar.cfm

June 18-20, 2006
Sovereignty, Supremacy, 
Subsidiarity: The Shifting Allocation 
of Authority in International Law: 
An International Conference in 
Honor of Professor Ruth Lapidoth
Mt. Scopus, Jerusalem, Israel
http://www.asil.org/events/calendar.cfm

June 19-23, 2006
Inter-American Bar Association 
XLII Conference: Rule of Law 
and Free Commerce: the IABA 
Contribution
San Salvador, El Salvador
http://www.asil.org/events/calendar.cfm

June 20, 2006
Trade Remedies for Global 
Companies: What They Are and 
Why They Matter
www.abanet.org/intlaw/meet/home.html

June 20, 2006
Council Meeting
Detroit, MI

June 21, 2006
Pre-AILA Annual Conference 
Crimes Seminar
San Antonio, TX
http://www.aila.org/contentdefault.aspx?docid=18522

June 21, 2006
ABA Transnational Litigation/ADR 
Conference
Toronto, Ontario
www.abanet.org/intlaw/meet/home.html

June 21-24, 2006
2006 AILA Annual Conference
San Antonio, TX
http://www.aila.org/contentdefault.aspx?docid=7757

June 23-24, 2006
IBA/AIJA Conference
Madrid, Spain
http://www.ibanet.org/conferences/Conferences_
home.cfm

June 24, 2006
Indian Society of International Law: 
Summer Course on International Law
New Delhi, India
http://www.asil.org/events/calendar.cfm

June 27-28, 2006
Fostering a Scholarly Network: 
International Law and Democratic 
Theory
Wellington, New Zealand
http://www.asil.org/events/calendar.cfm

June 28-30, 2006
Global Legal Challenges: Command 
of the Commons, Strategic 
Communications, and Natural 
Disasters
Newport, Rhode Island
http://www.asil.org/events/calendar.cfm

June 29, 2006
World Customs Exhibition WCE 
2006
Brussels, Belgium
http://events.wcoomd.org/cal2006.htm

 July 2-6, 2006
The International Society for the 
Reform of Criminal Law 20th 
Annual Conference: Justice for All 
- Victims, Defendants, Prisoners and 
the Community
Brisbane, Australia
http://www.asil.org/events/calendar.cfm

July 3-14, 2006
Mediation and Other Methods to 
Foster Democratic Dialogue
Budapest, Hungary
http://www.asil.org/events/calendar.cfm

July 11, 2006
Working Enforcement Inspections--
The ICEman Cometh
Teleconference
http://www.aila.org/content/default.aspx?docid=19486

July 13, 2006
ABCs of Immigration Law for 
Newer Practicioners
Teleconference
http://www.aila.org/content/default.aspx?docid=19489

July 13-15, 2006
Cross Border Commercial Lending 
Transactions
Chicago, IL
www.abanet.org/intlaw/meet/home.html

July 18, 2006
School Days--F, M, and J Visas
http://www.aila.org/content/default.aspx?docid=19492

July 25, 2006
International Outsourcing
Teleconference
http://www.abanet.org/cle/calendar.html

July 25, 2006
Will Your Filing Trigger an NTA or 
Arrest?
http://www.aila.org/content/default.aspx?docid=19493

August 1-3, 2006
ABA International Leadership 
Retreat
Maui, HI
www.abanet.org/intlaw/meet/home.html

I
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August 4-6, 2006
ABA/ Section Annual Meeting
Honolulu, HI
http://www.abanet.org/intlaw/meet/home.html

September 7, 2006
ABCs of Family Immigration and 
Naturalization Law for Newer 
Practitioners (Web Seminar)
http://www.aila.org/content/default.
aspx?bc=1010|9352|18281

September 12, 2006
Consular Processing Your Family-
Based Immigrant Visa through an 
Overseas CIS Office
http://www.aila.org/content/default.
aspx?bc=1010|9352|18281

September 13-15, 2006
Annual Meeting of the State Bar of 
Michigan
Ypsilanti Marriot at Eagle Crest 
Ypsilanti, MI
http://www.michbar.org/international/calendar.cfm

September 14, 2006
Annual Meeting of the 
International Law Section
Ypsilanti Marriot at Eagle Crest 
Ypsilanti, MI
http://www.michbar.org/international/calendar.cfm

September 14-15, 2006
2006 Fall CLE Conference
New York, NY
http://www.aila.org/content/default.
aspx?bc=1010|9352|18281

September 14-15, 2006
33rd Annual Conference on 
International Antitrust Law and 
Policy
New York, NY
http://www.asil.org/events/calendar.cfm

September 15, 2006
Fall Board of Governors Meeting
New York, NY
http://www.aila.org

September 15, 2006
International Mediation Conference
New York, NY
http://www.ibanet.org/conferences/Conferences_
home.cfm

September 17, 2006
IBA 2006 Conference
Chicago, IL
http://www.ibanet.org/conferences/Conferences_
home.cfm

September 19, 2006
Advanced Family Practice (Web 
Seminar)
http://www.aila.org/content/default.
aspx?bc=1010|9352|18281

October 9-12, 2006
3rd Annual Seminar on 
International Commercial 
Arbitration: How to Handle a BIT 
Arbitration under the ICSID Rules
Washington, DC
http://www.ibanet.org/conferences/Conferences_
home.cfm

October 13, 2006
10th Annual Competition Law 
Conference
Fiesole, Italy
http://www.ibanet.org/conferences/Conferences_
home.cfm

October 13-14, 2006
20th Annual AILA Central Florida 
Chapter Immigration Law Seminar
St. Pete Beach, FL
http://www.aila.org/content/default.aspx?docid=18530

October 19-20, 2006
AILA Fundamentals of Immigration 
Law Practice Conference
Seattle, WA
http://www.aila.org/content/default.aspx?docid=18282

October 26-28, 2006
American Branch of the 
International Law Association 2006 
International Law Weekend
New York, NY
http://www.asil.org/events/calendar.cfm

November 2-4, 2006
19th Annual AILA California 
Chapters Conference
Monterey, CA
http://www.aila.org/content/default.aspx?bc=1010

November 6-24, 2006
Public International Trade Law 
Course
Sydney, Australia
http://www.asil.org/events/calendar.cfm
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November 8-11, 2006
ABA Section of International Law 
2006 Fall Meeting
Coral Gables, FL
www.abanet.org/intlaw/meet/home.html

November 9-12, 2006
International Economic Law 
Interest Group of ASIL 2006 
Conference - International 
Economic Law: The State and 
Future of the Discipline
Bretton Woods, NH
http://www.asil.org/events/calendar.cfm

November 20-December 8, 2006
Public International Trade Law 
Course
Cairo, Egypt
http://www.asil.org/events/calendar.cfm

November 23-24, 2006
World Economic Forum in Turkey: 
Connecting Regions - Creating 
New Opportunities
Istanbul, Turkey
http://www.asil.org/events/calendar.cfm

Council Meeting TBD
http://www.michbar.org/international/calendar.cfm

Other AILA events
http://www.aila.org/content/default.aspx?bc=1010

Other ABA Section of Int’l Law 
events
http://www.abanet.org/intlaw/meet/home.html

Other ASIL events
http://www.asil.org/events/calendar.cfm

Other IBA events
http://www.ibanet.org/conferences/Conferences_home.
cfm

NN
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STATE BAR OF MICHIGAN

International Law Section  Leadership Roster 2005-2006

CHAIR:
Bruce D. Birgbauer
Miller, Canfield, Paddock & Stone
150 W. Jefferson #2500
Detroit, MI 48226-4415
Telephone: (313) 496-7577
Fax: (313) 496-8451
Email: birgbauer@millercanfield.com

CHAIR-ELECT:
Lois E. Bingham
Yazaki North America Inc
6801 Haggerty Road
Canton MI 48187
Telephone:(734) 983-5404
Email: lois.bingham@us.yazaki.com

SECRETARY:
Scott T. Fenstermaker
Demarest & Almeida
3607 Elder Rd. S
West Bloomfield MI 48324
Telephone:(248) 360-2182
Fax: (212) 371-5551
Email: scott_fenstermaker@yahoo.com

TREASURER:
Piotr Swiecicki
Baker & McKenzie
3 W. Lane
Dearborn, MI  48124
Telephone: (313) 510-6450
Email: piotr.swiecicki@bakernet.com 

COUNCIL:
Term Expiring 2006
Frederick J. Frank
Honigman Miller Schwartz and 
Cohn LLP
2290 First National Bldg
Detroit, MI  48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
Email: fjf@honigman.com

John E. Mogk
1000 Yorkshire Road
Grosse Pointe Park, MI  48230
Telephone: (313) 885-4589
Fax:(313) 885-5569
Email: jmogk@yahoo.com
 

Frederick B. Smith
Office of Assistant Chief Counsel/
US Customs and Border Protection 
477 Michigan Ave #281
Detroit, MI  48226
Telephone: (313) 442-0378
Fax: (313) 226-5559
Email: 
frederick.b.smith@customs.treas.gov
 
Piotr Swiecicki
Baker & McKenzie
3 W. Lane
Dearborn, MI  48124
Telephone: (313) 510-6450
Email:piotr.swiecicki@bakernet.com 

Term Expiring 2007
Sheryln L. Adle
Compuware Corporation
One Campus Martius
Detroit, MI  48226
Telephone:   (313) 227-2834
Email: sheryl.adle@compuware.com

William H. Dance  
Of Counsel
Vercruysse Murray & Calzone, 
P.C.
31780 Telegraph Rd. 
Suite 200 
Bingham Farms, MI 48025-3469
Phone: (248) 901-0503 
Fax: (248) 540-8059 
E-mail: wdance@vmclaw.com

Carla S. Machnik
Miller, Canfield, Paddock & 
Stone, P.L.C.
150 West Jefferson, Ste. 2500
Detroit, MI  48226
Telephone: (313) 496-7579
Fax: (313) 496-8451
Email:  machnik@millercanfield.com 

Term Expiring 2008
Narinder J. S. Kathuria
3331 Bloomfield Shore Drive
West Bloomfield, MI 48323
Telephone: (248) 855-8159
Fax: (248) 855-8426
Email: nari@aol.com
 

Marc C. McGuire
Delphi Corp 
5725 Delphi Dr 
MC 480-414-420 
Troy, MI  48098 
Phone: (248) 813-2517 
Fax: (248) 813-3251 
E-mail: marc.c.mcguire@delphi.com
 
Andrew Segovia
General Motors Corporation
300 Renaissance Center
MC 482-C25-C22
Detroit, MI 48265
Telephone: (313) 665-4745
Fax: (313) 665-4695
Email: andrew.segovia@gm.com

Nicholas J. Stasevich
Butzel Long PC
150 West Jefferson
Detroit, MI  48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
Email: stasevich@butzel.com 

COMMITTEE CHAIRS:
Business Law 

Bruce D. Birgbauer
Miller, Canfield, Paddock & Stone
150 W. Jefferson #2500
Detroit, MI 48226-4415
Telephone: (313) 496-7577
Fax: (313) 496-8451
Email: birgbauer@millercanfield.com

Frederick J. Frank
Honigman Miller Schwartz and
Cohn LLP
2290 First National Bldg
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
Email: fjf@honigman.com

Nicholas J. Stasevich
Butzel Long, P.C.
150 W. Jefferson Ave., Ste 900
Detroit, MI 48226
Telephone: (313) 225-7035
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