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Standard American Business to Consumer 
Terms and Conditions in the EU
By: Bradley Joslove and Andréi V. Krylov, Franklin Law Firm, Paris, France

U.S. companies doing Business to 
Consumer (B2C) business in the Euro-
pean Union on the basis of their stan-
dard U.S. terms and conditions should 
be aware that many of their provisions 
may run afoul of EU consumer protec-
tion rules. AOL France recently learned 
this lesson the hard way, when a French 
court struck down 31 of the clauses in 
its subscription agreement.

Background
The 1993 E .U.  Direc t i ve 

(EEC/93/13) on unfair terms in con-
sumer contracts directed each of the 
EU Member States to pass legislation 
protecting consumers against onerous 
contractual terms in standard form 
contracts. This Directive has been 
implemented in all of EU Member 
States. In France, the Directive was 
implemented directly into the Con-
sumer Code, which now defi nes “unfair 
terms” in contracts between profession-
als and consumers or non-professionals 
as “terms, the purpose or consequence of 
which is to create a signifi cant imbalance 
between the rights and obligations of the 
parties to a contract to the detriment of 
a non-professional or a consumer”.1 Th is 
defi nition goes beyond the minimum 
requirements of the Directive in two 
important ways. First, whereas the 

Directive only applies to “consumers”, 
French law also applies to “non-profes-
sionals”, which term has been defi ned 
by case law as professionals concluding 
a contract for the purchase of goods 
or services that do not have a “direct 
relation” to their professional activity. 
Second, whereas the Directive only 
applies to standard form contracts, the 
French rules also apply to individually 
negotiated contracts.

Th e French government may, fol-
lowing consultation with the Unfair 
Terms Commission, specify in a decree 
the clauses that are to be deemed to be 
unfair. Even in the absence of such a 
decree, a French judge may hold that 
a specifi c clause is unfair if it meets the 
defi nition set forth in the Consumer 
Code, taking into account, “at the 
time of conclusion of the contract, all 
circumstances related to the conclusion 
of the contract as well as all other clauses 
of the contract”.2 During the court pro-
ceedings, the consumer must provide 
evidence of the unfair nature of the 
relevant clause. In both events, the 
clause deemed to be unfair is declared 
null and void. However, the remainder 
of the contract will normally continue 
to apply, if the contract can subsist 
without the unfair terms.
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Furthermore, the Unfair Terms 
Commission issues recommenda-
tions from time to time, in which it 
advises professionals not to include 
in their contracts certain clauses that 
the Commission deems to be unfair. 
Although these recommendations are 
not binding on the French courts, they 
do have an infl uence and can be seen 
as a general indication of the direction 
that the courts would take in the event 
of litigation over such clauses. 

Recent developments in France 
illustrate how these general principles 
were applied in practice to internet 
access provision agreements.

Recommendation of the 
Unfair Terms Commission

In early 2003, the Unfair Terms 
Commission published Recommen-
dation No. 03-01 (the “Recommen-
dation”), which sets forth a list of 28 
clauses in internet access provision 
agreements that the Commission 
deems to be unfair under French law. 
Th e Recommendation deals separately 
with clauses it deems unfair in all in-
ternet access provision agreements and 
those that it deems unfair only when 
the consumer or non-professional pays 
the ISP for internet access.

Th e main clauses deemed to be 
unfair in all internet access provision 
agreements are those that:
• derogate from legal rules on juris-

diction;
• state that general terms of service 

posted on-line prevail over printed 
general terms of service;

• extend the consumer’s liability for 
unauthorized use of lost or stolen 
IDs or passwords until the expira-
tion of a certain time period fol-
lowing the notifi cation to the ISP 
of a loss or theft;

• clauses exonerating the ISP from 

liability or excessively limiting its 
liability for violation of the ISP’s 
contractual obligations; and

• clauses making the consumer 
liable for all the ISP’s costs to 
defend against any third party 
claims arising from the use of the 
service, as well as damages that 
the ISP may be ordered to pay to 
third party claimants.

Th e clauses deemed to be unfair in 
internet access provision agreements 
requiring payments by consumers or 
non-professionals to the ISP princi-
pally include clauses that:
• entitle the ISP to unilaterally mod-

ify the off ered service without the 
consumer’s express consent (except 
where allowed by law);

• entitle the ISP to unilaterally mod-
ify the amount of the service fees in 
fi xed-term agreements without the 
consumer’s express consent, even if 
the consumer may terminate the 
agreement;

• limit all obligations of the ISP to 
best eff ort obligations; 

• exonerate the ISP from its obliga-
tion to ensure access to the off ered 
service in the event of a break-
down;

• allow the ISP to terminate the 
agreement in the event of the 
consumer’s breach of “imprecise” 
obligations (e.g., “abnormal use of 
service”) or the consumer’s refusal 
to pay, even if such refusal is justi-
fi ed;

• make the consumer liable both for 
liquidated and normal damages 
in the event of termination of the 
agreement for breach; and

• provide that notices sent by e-mail 
are eff ective after the expiration 
of an excessively short period of 
time (e.g., two weeks), even if the 
consumer did not consult them.

Following the adoption of the 
Recommendation, most ISPs off ering 
their services in France reviewed their 
internet access provision agreements 
in order to determine whether they 
contained clauses singled out by the 
Commission. Although they amended 
some of the “risky” clauses, they de-
cided to keep other clauses in, result-
ing in a series of lawsuits by French 
consumer rights associations.

The AOL case 
A recently published judgment of 

the Tribunal of fi rst instance of Nan-
terre3 became the fi rst example of a 
successful challenge to the validity of 
numerous provisions of the standard 
subscription agreement of AOL France 
(“AOL”). Following the publication 
of the Recommendation, AOL modi-
fi ed its 2000 standard subscription 
agreement to take into account some 
of the Unfair Terms Commission’s 
recommendations, but continued to 
apply the 2000 version to some of its 
subscribers. Th e consumer rights asso-
ciation challenged the validity of a to-
tal of 36 clauses contained in both the 
2000 and 2003 versions of the AOL 
standard subscription agreement.

The Nanterre court was par-
ticularly severe with the AOL terms, 
declaring a total of 31 clauses to be 
either unfair or illegal and therefore 
null and void.

Among the clauses held to be un-
fair, were the following:
• requirement that the subscriber 

constantly update his personal 
data, failing which the agreement 
is terminated automatically and 
without prior notice;

• right of AOL to transmit the 
subscriber's personal data to third 
parties without his prior consent;

• tacit acceptance of the general 
terms by the subscriber;
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• unilateral right of AOL to modify 
the agreement, payment terms 
and the subscriber's user name at 
AOL's discretion;

• right of AOL to terminate the 
agreement for convenience;

• requirement that the subscriber 
pay fees for the remaining term of 
a defi nite term agreement in the 
event of earlier termination by the 
subscriber without allowing the 
subscriber to terminate for a legiti-
mate reason without indemnity;

• right of AOL to suspend the sub-
scription or terminate the agree-
ment without prior notice for 
minor breaches;

• right of AOL to add 15 seconds 
to each invoiced connection as 
well as calculation of each minute 
commenced as due in full;

• exoneration of AOL from all li-
ability for service interruptions and 
errors and for many other events;

• limitation of AOL's liability to the 
replacement of a defective CD-
Rom;

• statement that the termination of 
the agreement is the subscriber's 
sole remedy in the event of AOL's 
breach;

• presumption of acceptance of no-

tices sent by electronic mail two 
days after their delivery.

Th e court further held the follow-
ing clauses to be illegal:
• unilateral right of AOL to modify 

the agreement, even though such 
right was subject to 30 days prior 
notice and the subscriber's right 
to terminate the agreement within 
that period;

• tacit acceptance by the subscriber 
of changes to the payment terms;

• application of exceptional fees in 
the event of late payment or ter-
mination of the agreement;

• right of AOL to terminate the 
agreement in the event of risk of 
non-payment;

• requirement that the consumer 
contest an invoice within 90 days, 
failing which the invoice is deemed 
to be accepted;

• non-exclusive assignment to AOL 
of rights to all content put on line 
by the subscriber;

• cap on AOL's liability equal to the 
last 6 months of fees;

• right of AOL to invoice reasonable 
attorney's fees in the event of the 
subscriber's breach.

As a result, the court ordered 
the deletion of the above-mentioned 
clauses and ordered that the judgment 
be published on the homepage of the 
AOL web site and sent by e-mail to 
each of AOL’s subscribers who were 
parties to the 2000 and 2003 versions 
of the AOL standard subscription 
agreement. 

Th e decision of the court is of an 
unprecedented severity. Some of its 
fi ndings go beyond the Recommen-
dation, and others would appear to 
be unsupported by French law. For 
example:
• AOL had adopted an “opt-out” 

system for the use and transfer to 
third parties of the subscribers’ 

personal data. At the time of the 
decision, which was issued before 
the implementation in France 
of the Data Protection Directive 
95/46/EC and the rules on spam 
of the Electronic Communications 
Privacy Directive 2002/58/EC, 
opt-out was legal (opt-in is now 
required). Nevertheless, the court 
found that the opt-out system “is 
not sufficiently protective for the 
subscriber” and therefore unfair. 

• By holding that "AOL has an 
obligation to achieve the result [as 
opposed to a best eff orts obliga-
tion] in providing access to the 
AOL service to all of its subscribers 
under all circumstances other than 
those constituting an event of force 
majeure”, the court went beyond 
the Recommendation, which only 
considered to be unfair a clause 
that limits all obligations of the 
ISP to best eff ort obligations. 

• The court’s prohibition of the 
termination of an indefi nite du-
ration agreement by AOL for 
convenience with prior notice 
directly contradicts the rules of 
the French Civil Code and case 
law prohibiting perpetual obliga-
tions and allowing either party to 
terminate an agreement concluded 
for an indefi nite term at any time 
by reasonable prior notice.

AOL appealed this decision to the 
Court of Appeals of Versailles, which 
is due to render its judgment later this 
year. If upheld, this decision should 
have far-reaching consequences, as the 
types of clauses struck down by the 
Nanterre court can be found in the 
contracts of many ISPs doing busi-
ness in France. More generally, such 
clauses can be found in most types of 
B2C contracts.

As a result, if a U.S. company 
doing B2C business in the E.U. (di-
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rectly or through foreign subsidiaries) 
wishes to use its U.S. standard terms 
and conditions, it would be well ad-
vised to ask local counsel to review 
them to ensure that the key clauses 
will be enforceable. �
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Endnotes
1  Article L. 132-1.
2  Ibid.
3  TGI Nanterre, 2 June 2004.

Section Meetings 
at-a-Glance



�    VOLUME XVII, NO. 2, SPRING 2005   �

5

New EU Environmental Regulations
By: Andrew Doornaert and Stephanie Whitlock, Miller, Canfi eld, Paddock and Stone, PLC, Detroit

Exporters to the European Union 
(EU) need to be aware of new stricter 
environmental restrictions impact-
ing electrical products and passenger 
vehicles sold to customers in the EU. 
As Free Trade Agreements continue 
to reduce tariff  rates, countries are 
adopting regulations, standards, and 
labeling which may become a new 
barrier of trade. 

Electrical products aff ected include 
large and small household appliances, 
IT and telecommunications equip-
ment, lighting equipment, electrical 
tools, sports equipment, and monitor-
ing and control instruments. Passenger 
vehicles include all passenger cars with 
up to nine seats and vans with a gross 
vehicle weight up to 3.5 metric tons. 
Th e EU has set restrictions on the 
use of certain materials in passenger 
vehicles to increase reuse, recovery and 
recycling of vehicles. Because require-
ments for reuse, recovery and recycling 
are based on the average weight per 
vehicle, these requirements will aff ect 
all parts of the vehicle. 

Prohibited Use of Hazardous 
Substances

By July 1, 2006, lead, mercury, 
cadmium, hexavalent chromium, 
polybrominated biphenyls (PBBs) 
and polybrominated diphenyl ethers 
(PDBEs) in electrical and electronic 
equipment must be replaced by other 
substances.1 Certain exceptions are 
allowed.

Th e use of lead, cadmium, mercu-
ry and chromium IV is impermissible 
in vehicles put in the market after July 
1, 2003.2 Th e EU made exceptions for 
some vehicle parts in June, 2002 which 

extended deadlines for discontinuing 
the use of lead, mercury, cadmium and 
hexavalent chromium.3 Th e exceptions 
also allow certain concentrations of 
lead, mercury, cadmium and hexava-
lent chromium in materials where 
removing these heavy metals would 
be impossible.

Regulations to Separate Electrical 
and Electronic Waste

EU Countries are required to 
minimize the disposal of waste 
electrical and electronic equipment 
(WEEE) as unsorted municipal waste 
and are to set up separate collection 
systems for WEEE.4 In the case of 
electrical and electronic waste, EU 
Countries agree to ensure that, as of 
August 13, 2005:
• fi nal holders and distributors can 

return such waste free of charge;
• distributors of new products en-

sure that waste of the same type 
of equipment can be returned to 
them free of charge on a one-to-
one basis;

• producers are allowed to set up 
and operate individual or collective 
take-back systems; and

• the return of contaminated waste 
that presents a risk to the health and 
safety of personnel may be refused.

Regulations to Collect 
End of Life Vehicles

EU Countries are required to take 
necessary measures to ensure that eco-
nomic operators of passenger vehicles 
set up systems for the collection of all 
passenger vehicles at the end of their 
useful life. Th ese vehicles are referred 
to as end-of-life vehicles (ELVs). Eco-

nomic operators include producers, 
distributors, collectors, motor vehicle 
insurance companies and other opera-
tors which treat ELVs. EU Countries 
must also implement a system requir-
ing a certificate of destruction for 
deregistration of vehicles. Th is process 
must not have any cost for the last 
owner of a vehicle. 

Producers will have 
New Responsibilities

Producers must make provisions 
for the collection of waste which is 
not from private households. EU 
Countries must ensure that all waste 
electrical and electronic equipment 
is transported to authorized treat-
ment facilities.

The definition of producer in-
cludes any person that: 

1. manufactures and sells elec-
trical and electronic equip-
ment under his own brand;

2.  resells under his own brand 
equipment produced by oth-
er suppliers, a reseller not be-
ing regarded as the producer 
if the brand of the producer 
appears on the equipment as 
provided in 1 above.

3.  imports or exports electrical 
and electronic equipment on 
a professional basis into EU 
Countries.

Producers of electrical and elec-
tronic equipment must apply the 
best available treatment, recovery and 
recycling techniques.  Producers must 
also set up systems for the recovery of 
waste electrical and electronic equip-
ment collected separately.
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Rates of Recovery and Reuse for 
Electrical Products

By December 31, 2005, the rate 
of recovery by an average weight per 
appliance must be at least:
• 80% for large domestic appliances 

and automatic dispensers;
• 70% for small domestic appliances, 

lighting equipment, electrical and 
electronic tools, toys, leisure and 
sports equipment and monitoring 
and control instruments; and

• 75% for IT and telecommunications 
equipment and consumer equip-
ment.  

By the same date, the rate of com-
ponent, material and substance reuse 
and recycling by an average weight per 
appliance must be at least:
• 80% for discharge lamps
• 75% for large domestic appliances 

and automatic dispensers
• 50% for small domestic appliances, 

lighting equipment, electrical and 
electronic tools, toys, leisure and 
sports equipment and monitoring 
and control equipment; and

• 65% in the case of IT and  tele-
communications equipment and 
consumer equipment.

Rates of Recovery and Reuse for
End-of-life Vehicles

The EU has also set targets to 
ensure that EU Countries adequately 
reuse, recover and recycle ELVs.  Th ese 
targets are based on percentages calcu-
lated by average weight per vehicle per 
year and they require that:
• By January 1, 2006 reuse and re-

covery of ELVs be at a minimum 
85% and reuse and recycling be at 
a minimum 80%; 

• By January 1, 2006, reuse and 
recovery of ELVs produced before 
January 1, 1980, be at a minimum 
75%; and  

• By January 1, 2015 reuse and re-
covery for all ELVs be at 95% and 
reuse and recycling be at 85%.

Producers of WEEE must Provide for 
Financing

By August 13, 2005, producers 
must provide for fi nancing of the col-
lection, treatment, recovery, and envi-
ronmentally sound disposal of waste 
electrical and electronic equipment.  
When a producer places a product 
on the market, he must furnish a 
guarantee concerning the fi nancing of 
the management of his waste.  Such a 
guarantee may take the form of par-
ticipation by the producer in fi nancing 
schemes, a recycling insurance or a 
blocked bank account.  In the case of 
products placed on the market before 
August 13, 2005 (‘historical waste’), 
financing is to be provided by the 
producers existing in the market, who 
are, for instance, to contribute propor-
tionately to their market share.

Economic Operators of ELVs will be 
Required to Provide Financing
Although a date has not been 

provided under the new environ-
mental restrictions on ELVs, EU 
Countries are required to ensure that 
economic operators pay a signifi cant 
portion of costs incurred in reusing, 
recovering and recycling ELVs.  It is 
not yet clear what these costs will be 
for economic operators.

Conclusion
Companies not prepared for these 

changes will face diffi  culties in supply-
ing EU customers.  Companies may 
have to change methods of production 
and account for additional costs to 
meet these requirements.  For further 
guidance how the regulations will 
apply to your products and how to 
comply, contact Andrew Doornaert 
of Miller Canfi eld.

About the Authors
Andrew Doornaert is a licensed at-

torney and licensed US Customs Broker.  
Mr. Doornaert's Customs experience 
includes tariff  classifi cation, rates of duty 
and valuation of imported merchandise, 
NAFTA, country-of-origin marking 
and labeling requirements, customs 
compliance assessments, customs penalty 
cases, Maquiladoras, value added taxes 
and other customs considerations that 
arise in the shipment of goods between 
the US and foreign markets.  He can 
be reached at (313) 496-8431 or 
doornaert@millercanfield.com. For 
more information on Michigan-based Mill-
er, Canfi eld, Paddock and Stone, P.L.C., 
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Stephanie Whitlock is an associate 
with the Troy offi  ce of Miller Canfi eld 
in the Environmental and Regulatory 
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Product Liability Law in Egypt
By: Howard L. Stovall, John Marshall Law School

Egyptian law governing “product 
liability” has traditionally been found 
in general Civil Code principles on 
contract or tort (wrongful act). More 
recently, the Egyptian legislature 
enacted a new Commercial Code, 
including some signifi cant additional 
rules on product liability.

Th e Egyptian legal system adjudi-
cates many so-called product liability 
lawsuits each year. Based on our expe-
rience, however, such lawsuits do not 
occur with the same relative frequency 
as found in the U.S. legal system.

Of course, there are fundamental 
differences between the U.S. and 
Egyptian legal systems. Th e Egyptian 
legal system (including its judicial 
structure and procedures, as well as its 
substantive laws) is largely a civil law 
system, along the lines of European 
continental civil law systems. Prod-
uct liability lawsuits brought before 
the Egyptian courts involve civil law 
concepts of contractual and tort li-
ability, with the judge determining 
both questions of law and assessment 
of fact -- juries are not a feature of the 
Egyptian judicial system. Similarly, the 
U.S. legal concept of punitive dam-
ages (i.e., awards that exceed a private 
party’s actual damages suff ered) does 
not exist in Egypt, and class action 
lawsuits are not a prominent feature 
of the Egyptian judicial system. 

 Egyptian Civil Code
Th e Egyptian Civil Code discusses 

various sources of obligations, the 
most important of which for present 
purposes are contract and tort. Th e 
applicable Egyptian legal provisions 
are quite similar to those prevailing in 

most European civil law jurisdictions. 
In general, a claim for compensa-
tion under the Egyptian Civil Code, 
unlike the law in some other Arab 
jurisdictions, must be based on either 
contractual or tort liability. In other 
words, a plaintiff  may not base its 
claim against a defendant on a com-
bination of the two types of liability. 
Where a contract exists, a contractual 
party seeking compensation for harm 
suff ered generally must proceed under 
contract principles. 

 Contractual Liability

In the case of harm suff ered by a 
purchaser of a product, the seller’s liabil-
ity would be based on contract. Under 
Egyptian law, the seller of a product 
implicitly warrants that it is free from 
any defect. 

Article 447 of the Egyptian Civil 
Code contains some general rules as to 
a seller’s liability to a purchaser:
•  A seller is liable to a purchaser 

if, at the time of delivery, the 
relevant product does not pos-
sess those qualities that the seller 
guaranteed, or if the product 
has a defect(s) that diminishes 
its value or usefulness for the 
purpose intended, as indicated in 
the contract or from the nature or 
destined use of that product.

•  Th e seller is liable for harm caused 
by the defect even if the seller was 
unaware of such defect.

• However, the seller is not liable for 
any defect of which the purchaser 
was aware at the time of the sale, 
or for any defect that the purchaser 
could have discovered by examin-
ing the product with the care of a 

reasonable person. As an exception 
to this general rule, a seller would 
be liable to the purchaser if the 
seller had assured the purchaser 
that the product was free of any 
defect, or if the seller fraudulently 
concealed such defect.

Despite such generally applicable 
rules on seller liability, the Egyptian 
Civil Code allows contractual parties 
relatively broad freedom to negotiate 
their respective obligations and li-
abilities, through specifi c contractual 
provisions on warranty, indemnifi ca-
tion and waiver. For example, Article 
453 of the Egyptian Civil Code states 
that the parties to a contract may 
agree to increase, decrease or eliminate 
the seller's warranty, again provided 
that the seller has not fraudulently 
concealed defects from the purchaser. 
Along these same lines, general con-
tract rules in the Egyptian Civil Code 
allow parties to agree that the obligor 
be discharged from all liability for its 
failure to perform contractual obliga-
tions, with the exception of liability 
arising from the obligor’s fraud or gross 
negligence (gross error).

 Tort Liability

Absent a contractual relation-
ship between a manufacturer and the 
purchaser of a defective product, the 
manufacturer’s liability to the purchas-
er would be based on tort, i.e., liability 
for damages and injuries arising out of 
non-contractual obligations. 

According to Article 163 of the 
Egyptian Civil Code, a person com-
mitting any fault (or error), causing 
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harm to another, is obliged to com-
pensate for the damages suffered. 
Th us, three elements must be present 
for tort liability to arise: (i) a fault or 
error (which may be either an act or a 
failure to act); (ii) damage to another; 
and (iii) a casual connection between 
the fault and damage. 

Th e Egyptian Civil Code does 
not permit parties to disclaim liability 
for tortious acts, unlike the case with 
contractual liability. Article 217(3) of 
the Egyptian Civil Code provides that 
“any clause discharging a person from 
responsibility for wrongful acts [torts] 
is void”. Nonetheless, Egyptian tort 
principles favorable to a defendant 
– such as contributory fault, interven-
ing cause, and necessity – may help to 
reduce the number of product liabil-
ity lawsuits that are actually initiated 
in Egypt.

Damages

Article 221 of the Egyptian Civil 
Code contains some general principles 
for quantifying damages resulting 
from breach of an obligation, whether 
arising under contract or tort. (Th e 
Civil Code often refers to the party 
breaching its obligation as the ‘debtor’, 
and the party suff ering harm from that 
breach as the ‘creditor’.)
•  The judge will determine the 

amount of damages, if it has not 
been established within the parties’ 
contract (e.g., a liquidated damages 
clause) or by law.

• Th e amount of damages shall include 
losses suff ered by the creditor as 
well as lost profi ts, provided such 
are the normal result of the debtor’s 
failure to perform its obligation 
(or its delay in performing). For 
these purposes, such losses shall be 
considered to be a ‘normal result’ 
if the creditor is not able to avoid 
those losses despite making reason-
able eff orts.

•  If the relevant obligation arises 
from contract (rather than tort) 
principles, then a debtor will not 
be liable for damages greater than 
what could have been normally 
foreseen at the time of entering 
into the contract – although this 
limitation does not apply if the 
debtor committed fraud or gross 
negligence.

Egyptian Civil Code liability 
provisions do not explicitly use the 
term "consequential" damages. In 
Egypt, a person generally is not li-
able for indirect damages. A person 
may be liable for direct damages, 
including both “material damage” 
and “moral damage” . Contractual li-
ability includes those damages which 
are both direct and foreseeable, i.e., 
the “natural result” of a contractual 
breach. Tort liability includes all direct 
damages, i.e., whether foreseeable or 
unforeseeable. Egyptian jurists have 
summarized these rules in the follow-
ing examples: 
•  Direct/Indirect. If a lessor fails to 

fulfi ll the provisions of a lease and 
the lessee is forced to move its 
business to other premises, the cost 
of the move (including increased 
rent at the new premises) would 
be direct damages arising from the 
contractual breach. However, if 
the new premises contain certain 
harmful bacteria which cause the 
lessee’s employees to become ill, 
this harm would be indirect dam-
ages for which the lessor would not 
be liable under either contract or 
tort principles.

•  Foreseeability. A bus company can 
foresee that a passenger will carry 
luggage containing articles of more 
or less considerable value (as op-
posed to items of quite exceptional 
value). Consequently, if the bus 
company misplaces a passenger’s 

luggage, it will be liable for such 
damages. Compare the situation 
where a passenger is traveling to a 
destination in order to participate 
in a special event, such as a jockey 
at a horse race, a student at an im-
portant university exam, or a busi-
nessman at an important contract 
negotiation. If the bus arrived late 
at the destination, the passenger 
normally cannot recover the dam-
ages suff ered by not participating 
in the event, unless circumstances 
indicate that the bus company 
foresaw the special risk which it 
was assuming.

•  Loss/Profi t. If a singer breaks his/her 
contract with a theater owner, the 
latter can claim expenses incurred 
in preparing for the performance, 
advertising, set designs and the 
like, as well as for the loss of profi ts 
which the theater owner would 
have derived from the concert. In 
addition to these material damages, 
a court may consider whether the 
theater owner also suff ered moral 
damages (e.g., loss of reputation 
with the public) due to the singer’s 
breach of contract. 

•  Mitigation. If a farmer hires a mov-
ing company to transport a broken 
piece of equipment to be repaired, 
but the equipment is lost by the 
moving company, the farmer can-
not wait for months to pass and 
then claim losses for being without 
the equipment for an entire season. 
Rather, when the farmer learns that 
the equipment is lost, he should 
use his best eff orts to obtain re-
placement equipment. 

Th e Egyptian Civil Code also con-
tains some other rules on damages that 
apply specially to either contractual 
liability or tortious liability, but not 
both. For example, contractual parties 
may agree in advance as to “liquidated 
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damages” owed in the event of con-
tractual breach. Articles 224 and 225 
of the Egyptian Civil Code contain 
three important general principles: 
•  Th e liquidated amount is not owed 

if the debtor proves that the credi-
tor did not suff er any damage; 

•  Th e liquidated amount may be re-
duced if the debtor proves that the 
parties' estimation was excessive, or 
if the debtor has partly performed 
the contractual obligation; and 

•  The creditor is not entitled to 
claim more than the liquidated 
damages, even if harmed in excess 
of the liquidated amount, unless 
the debtor has committed fraud 
or gross error.

Wrongful Death

Unlike some other Arab civil codes 
(such as in Kuwait and the United 
Arab Emirates), the Egyptian Civil 
Code does not contain special statu-
tory rules applicable solely to dam-
ages from wrongful death. By way of 
contrast, for example, the UAE Civil 
Code refl ects principles of Islamic law 
(Shari’ah) on this issue: a person com-
mitting a harmful act causing death is 
obliged to pay diyya (sometimes trans-
lated as “blood money”). Article 299 
of the UAE Civil Code is drafted to 
refl ect these Islamic law principles.

In light of various (sometimes 
divergent) rules as to the amount of 
diyya paid under traditional Islamic 
law, the UAE Federal government has 
fi xed the amount of diyya by statute. 
Th e currently applicable law is UAE 
Federal Law No. 17 (1991) as amend-
ed, entitled “Setting the Amount of 
Legal Diyya to be Paid to Victims of 
Wrongful Death.” Article 1 of Law 
No. 17 (as amended in 2003) fi xes 
diyya at UAE Dirhams (Dhs.) 200,000 
(or approximately U.S.$54,000, as 
UAE Dhs. 3.67 approximately equals 

US$1.00) – applicable in all courts in 
the UAE, and paid to the victim of a 
wrongful death. 

Egyptian Commercial Code
Th e new Egyptian Commercial 

Code was enacted in 1999, replacing a 
law that had been in eff ect since 1883. 
Th e Commercial Code received much 
publicity for introducing new rules 
on technology transfer, protections 
to local commercial agencies, and for 
re-tooling applicable regulations on 
various banking matters (most nota-
bly, checks). However, less attention 
was given to Article 67 of the Com-
mercial Code, a six-paragraph provi-
sion containing some new product 
liability rules.

Th e fi rst paragraph of Article 67 
refl ects the general rule that both the 
producer and the distributor of a 
product will be liable to anyone suff er-
ing harm caused by the product, if the 
harmed person proves such harm re-
sulted from a defect in the product. 

Th e second paragraph of Article 
67 specifi es when a product will be 
deemed ‘defective’: if suffi  cient precau-
tions were not taken in product design, 
manufacture, assembly, processing 
for consumption, storage, packaging, 
method of display or use, so as to pre-
vent the occurrence of harm or to warn 
against the possibility of such harm.

Th e third paragraph of Article 67 
defi nes what is meant by the expres-
sions ‘producer’ and ‘distributor’ for 
these purposes. A producer is the 
manufacturer of a product prepared in 
its fi nal form for introduction into the 
stream of commerce -- even if some of 
the components used in assembly were 
manufactured by others. A distribu-
tor includes not only the commercial 
importer, but also the wholesale mer-
chant distributing products in the 
Egyptian market through retailers. A 

retail merchant may also be deemed 
a distributor for this purpose, if that 
merchant was aware (or was under 
some duty to be aware) of the defect 
in the product.

According to the fourth paragraph 
of Article 67, a claimant may bring a 
lawsuit against the producer or the dis-
tributor or both, without limiting the 
liability of either (what a U.S. lawyer 
might call “joint and several liability”). 
Moreover, if the business center of 
the producer or distributor is outside 
Egypt, a claimant may bring suit 
before the Egyptian court within the 
circuit in which lies a branch, factory, 
agency, or offi  ce of the defendant(s).

Under paragraph fi ve of Article 
67, a lawsuit will be time barred (or 
prescribed) after the lapse of three 
years from the date the harmed per-
son learns of the harm and the person 
responsible therefor. In all cases, this 
right to sue lapses after fi fteen years 
from the day the wrongful act took 
place. (However, such Commercial 
Code time bars should be carefully 
considered and compared to other 
statutory limitation periods found in 
Egyptian law. For example, in the case 
of sales contracts under Article 452 of 
the Egyptian Civil Code, a purchaser’s 
action on a warranty is time barred 
after one year from the delivery date of 
the product sold, even if the purchaser 
only later discovers the defect, unless 
the purchaser agrees to be bound to a 
longer period of warranty. (Th e seller 
cannot avail itself of this one year limi-
tation period if the purchaser proves 
that the seller fraudulently concealed 
the defect.) 

Finally, the sixth paragraph of 
Article 67 considers null and void any 
contractual condition, provision or the 
like that seeks to excuse the producer 
or distributor from liability, or to 
shorten the above-mentioned time bar 
(statute of limitations).
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Some Practical Considerations
In general, the Egyptian court 

system is notoriously ineffi  cient, which 
probably dissuades many potential 
Egyptian claimants from initiating 
product liability lawsuits, and in-
creases the likelihood of negotiated 
settlements. Moreover, in our experi-
ence, potential Egyptian claimants 
are generally less likely to sue foreign 
manufacturers, given the substantial 
legal costs that may arise when seeking 
to enforce an Egyptian court judge-
ment overseas.

Finally, and at the risk of over-
statement, our impression is that 
damage awards in Egyptian product 
liability lawsuits are generally much 
smaller than in U.S. product liability 
lawsuits. We have mentioned some 
of the possible reasons for this -- no 
punitive damage awards to private 
litigants in Egypt, and no jury trials. 
Rather, the amount of compensation 
is determined by the Egyptian courts 
(and experts employed within the 
judicial system). As a practical matter, 
we believe that the value of damaged 
property, lost wages/earning capacity, 
and medical/hospital costs in most 
Egyptian product liability lawsuits 
would be a fraction of the value in 
comparable lawsuits within the U.S. 
legal system -- refl ecting the diff erent 
economic conditions that currently 
exist in these two countries. 

Egyptian Commerical Code
Article 67*

1.  Th e producer and the distributor 
of a product shall be liable towards 
anyone who suff ers any bodily or 
material harm caused by a prod-
uct, if the harmed person proves 
such harm resulted from a defect 
in the product.

2.  Specifically, the product shall 
be deemed defective if suffi  cient 

precautions were not taken in its 
design, manufacture, assembly, 
processing for consumption, stor-
age, packaging, method of display 
or use, to prevent the occurrence 
of harm or to warn against the pos-
sibility of such harm.

3. In applying this Article:
(a) the expression “producer” shall 

mean the manufacturer of the 
product who prepared it in the 
fi nal form in which it was off ered 
into commerce, whether all the 
parts used in assembly of the 
product were manufactured by 
the producer or another party. 
Th e expression “producer” shall 
not apply to a subordinate  of the 
producer.

(b) the expression “distributor” 
shall mean the importer of the 
product for trade, and the whole-
sale merchant who undertakes its 
distribution in the local market 
through retailers even if, at the 
same time, the wholesaler itself 
undertakes retail sales. Th e ex-
pression shall also include the 
retail merchant if it was aware, 
or if it was obliged to be aware, 
when selling the product of the 
defect in it. The standard for 
such determination is what an 
ordinary merchant selling the 
same kind of product would do 
in similar circumstances.

4.  Th e claimant may bring a lawsuit 
against the producer or the distribu-
tor or both of them together, with-
out joint liability between the latter 
two. If the business center of the 
producer or distributor is outside 
Egypt, trial is permitted before the 
Egyptian court within the circuit in 
which lies a branch, factory, agency, 
or offi  ce of [the defendant].

5.  Th e lawsuit shall be prescribed after 
the lapse of three years from the date 
the harmed person learns of the 

harm and the person responsible 
therefor. Th is [right to sue] shall 
lapse after fi fteen years from the day 
the wrongful act took place.

6.  All conditions or statements in-
tended to excuse the producer or 
distributor from liability, or limit 
or reduce the period for prescrip-
tion, shall be null and void. �
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President Bush’s Recent Determination on 
Consular Convention Rights 
By: Frederic L. Kirgis, Washington and Lee University School of Law

Background
Th e Vienna Convention on Con-

sular Relations, a multilateral treaty 
to which the United States, Mexico 
and 164 other states (countries) are 
parties, requires the competent au-
thorities of each party to inform the 
consulate of the other party if the 
latter party’s national is arrested and 
requests that the consulate be noti-
fi ed. Th e convention also requires the 
authorities to forward any communi-
cation the arrested person addresses 
to the consulate, and to inform the 
person concerned without delay of his 
or her right to communicate with the 
consulate. Th e consular authorities 
have the right to visit and correspond 
with that person and to arrange for 
his or her legal representation.1

Until the last few years, authorities 
in the United States frequently did not 
comply with these requirements, which 
apparently were little known in law en-
forcement circles or even among court-
appointed defense lawyers. In scores of 
homicide cases, nationals of states parties 
to the Convention were sentenced to 
death even though they had not been 
given timely notifi cation of their right 
to communicate with their consulates. 
In the typical case, the court-appointed 
defense lawyer failed to raise the issue at 
the trial, and belatedly did so only on ap-
peal or in a habeas corpus petition after 
conviction and sentencing. Th e courts 
denied relief, either on the ground that 
procedurally it was too late to raise the 
matter (the “procedural default rule”), 
or that the Consular Convention estab-
lishes rights only for the states parties to 
it and not for individuals who seek to 
enforce the convention in U.S. courts.

In separate proceedings brought 
over the last few years, Paraguay, Ger-
many and Mexico have challenged 
these U.S. practices in the Interna-
tional Court of Justice (ICJ). In the 
fi rst case, the ICJ in preliminary pro-
ceedings called on the United States 
government to take all measures at its 
disposal to ensure that the Paraguayan 
national, Angel Francisco Breard, 
would not be executed pending a fi nal 
decision by the ICJ.2 Th e U.S. Secre-
tary of State requested the Governor of 
Virginia to suspend Breard’s impend-
ing execution, and Breard sought im-
mediate relief in U.S. courts. Th e U.S. 
Supreme Court denied his petitions 
for habeas corpus and for certioriari, 
relying on the procedural default rule.3 
Th e Governor of Virginia rejected the 
Secretary of State’s request. Breard was 
executed before the ICJ could decide 
the merits of the proceedings brought 
by Paraguay.4

Th e ICJ decided the other two cases 
(the LaGrand case and the Avena case) 
on the merits, holding in each case that 
the United States had violated the Con-
sular Convention and was therefore ob-
ligated, “by means of its own choosing,” 
to allow the review and reconsideration 
of the convictions and sentences by 
taking account of the rights set forth in 
that convention.5 According to the ICJ, 
use of the procedural default rule to 
preclude review and reconsideration in 
these cases would violate the Consular 
Convention.6

The U.S. Position
Until very recently, the United 

States government’s response to the 
violations of the Consular Convention 

and to the ICJ decisions has been sim-
ply to apologize to the governments 
whose nationals were convicted, and 
to issue instructions to law enforce-
ment offi  cials in the United States on 
the requirements of the convention. 
But on February 28, 2005, President 
George W. Bush made the following 
determination:

I have determined, pursuant 
to the authority vested in me 
as President by the Constitu-
tion and laws of the United 
States, that the United States 
will discharge its interna-
tional obligations under the 
decision of the International 
Court of Justice in the Case 
Concerning Avena and Other 
Mexican Nationals (Mexico 
v. United States of America), 
2004 I.C.J. 128 (Mar. 31), by 
having state courts give eff ect 
to the decision in accordance 
with general principles of co-
mity in cases fi led by the 51 
Mexican nationals addressed 
in that decision.7

Th ere are several noteworthy as-
pects of the President’s determination. 
First, he acknowledged that the United 
States is under an international obliga-
tion to comply with the ICJ decision 
in the Avena case. Th is would not be 
remarkable (since the United States 
and all other United Nations members 
have agreed in the ICJ Statute that a 
decision of the Court is fi nal and bind-
ing on the parties to the case8), were it 
not for the disinclination of the U.S. 
government in some previous cases to 
concede that it is bound to give full 
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eff ect to the ICJ’s orders in judgments 
adverse to the United States.9 Although 
the President’s determination expressly 
applies only to the Avena case, there 
is no distinction in principle between 
the eff ect of that judgment on the U.S. 
as a matter of international law and 
the eff ect of any future ICJ judgment 
that goes against the United States on 
the merits. Whether any given ICJ 
judgment has immediate effect in 
U.S. domestic law is another question, 
discussed below.

Another noteworthy point is the 
President’s reliance on his constitu-
tional and statutory authority to make 
a determination as to how state courts 
should treat the ICJ decision. Contrary 
to what was said in at least one news 
report on the President’s determina-
tion,10 he does not, strictly speaking, 
have broad constitutional authority to 
“order” state courts to grant review of 
cases they have already decided. But 
his constitutional authority clearly 
does allow him to make decisions 
regarding U.S. foreign policy, includ-
ing decisions in the capacity of head 
diplomat. Th e decision to give eff ect 
to the ICJ judgment in the Avena case 
would fall within that category, since 
it clearly would smooth out U.S. rela-
tions with Mexico and would enhance 
U.S. standing as an international 
law-abiding nation. Any state action 
that confl icts with the express foreign 
policy of the federal government is 
pre-empted under a consistent line of 
Supreme Court decisions.11 Decisions 
of state courts in the United States 
amount to state action.12 Th us the 
state courts with jurisdiction over the 
cases involving the 51 Mexican nation-
als could not, under Supreme Court 
precedent, decline to give eff ect to the 
President’s determination.

Implicit in the President’s determi-
nation is the proposition that the state 
courts in these cases should not adhere 

to the procedural default rule. Th e 
Solicitor General’s amicus brief in a 
pending Supreme Court case involving 
one of the 51 Mexican nationals makes 
the same point explicitly.13 Conse-
quently, even though the attorneys for 
the Mexican nationals may not have 
raised the point during the trials, the 
failure to comply with the Consular 
Convention may now be put forward. 
But neither the President’s determi-
nation nor the ICJ judgment in the 
Avena case requires the courts to quash 
the convictions or the sentences simply 
because of the failure to comply with 
the convention. All that is required is 
reconsideration in light of the rights 
set forth in the convention.

The President’s determination 
would seem to preclude the state 
courts from denying relief on ground 
that the convention simply gives con-
sular rights to governments and not 
to individuals, although this point is 
not crystal clear. Th e Supreme Court 
in Breard v. Greene said that the con-
vention “arguably” confers on an indi-
vidual the right to consular assistance 
following arrest, but it did not fi nally 
decide the point and the President had 
made no determination in that case 
that the state court should give eff ect 
to the ICJ’s preliminary order.14

More importantly, the Supreme 
Court in the Breard case said that even 
if the Consular Convention claim had 
been properly raised and proved, “it is 
extremely doubtful that the violation 
should result in the overturning of a 
fi nal judgment of conviction without 
some showing that the violation had 
an eff ect on the trial.”15 Th e sentence 
just quoted, however, refers only to 
conviction and not to sentencing.

Finally, the President’s determi-
nation said that state courts should 
give effect to the ICJ decision “in 
accordance with general principles 
of comity.” “Comity” denotes a will-

ingness to act in accordance with 
good will and respect, but it does not 
denote a legal obligation to do what 
is contemplated. Exactly what the 
President meant in the current context 
is not apparent, since – as mentioned 
above – he expressly acknowledged 
an international obligation under the 
ICJ decision in the Avena case, which 
called for review and reconsideration 
of the convictions and sentences of 
the 51 Mexican nationals. Perhaps 
he meant simply that state courts, in 
revisiting their decisions in these cases, 
should do more than go through the 
motions and should instead give real 
respect to the ICJ judgment. Perhaps 
he meant that state courts are not legal-
ly required to give any ICJ judgment 
immediate effect in U.S. domestic 
law in the absence of a determination 
by the President. If the latter, and if 
it is intended as a general statement 
extending beyond the facts of the 
present case, there would be a separa-
tion-of-powers question whether the 
President’s foreign aff airs authority 
under the Constitution extends to 
determining the direct legal eff ect of 
ICJ judgments on domestic judicial 
proceedings in the United States.

At this writing, it is unclear what 
eff ect the President’s determination 
will have on the currently-pending Su-
preme Court case, mentioned above, 
involving one of the 51 Mexican na-
tionals.16 Th e Court granted certiorari 
in that case before the President made 
his determination. Th e questions the 
Court said it would address did not 
foresee any such determination.

Conclusion
In any event, the President’s deter-

mination is a statement of respect for 
international law and adjudication. It 
enhances the stature of the ICJ. Yet it 
remains to be seen whether this will 
defuse assertions by foreign govern-
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ments that the United States has little 
to complain about if Americans who are 
arrested abroad are not notifi ed of their 
right to communicate with the Ameri-
can consulate. Presumably it would 
have that eff ect if the state courts give 
serious reconsideration to these cases, 
and if similar reconsideration is given 
to other cases in which offi  cials in the 
United States have not complied with 
the Consular Convention.

Addendum 
 On March 7, 2005, U.S. Secretary 
of State Condoleezza Rice sent 
a letter to the United Nations 
Secretary-General, in which she said:

Th is letter constitutes notifi -
cation by the United States 
of America that it hereby 
withdraws from the [Consular 
Convention’s Optional Proto-
col Concerning the Compul-
sory Settlement of Disputes]. 
As a consequence of this with-
drawal, the United States will 
no longer recognize the juris-
diction of the International 
Court of Justice refl ected in 
that Protocol.

Th e Optional Protocol supplied 
the basis for the ICJ’s jurisdiction 
in the three proceedings against the 
United States mentioned above. If the 
United States is no longer bound by 
the Optional Protocol, there would be 
no basis for compulsory ICJ jurisdic-
tion over the United States in similar 
proceedings.

Th e Optional Protocol is silent 
regarding any right to withdraw from 
it or any procedure to be followed if 
a party tries to withdraw. It has the 
status of a treaty. Consequently, one 
would look to the Vienna Convention 
on the Law of Treaties (which is itself 

a treaty) for the relevant international 
law rules. Th e substantive provisions 
of the Vienna Convention on the Law 
of Treaties are generally recognized as 
authoritative codifi cations of custom-
ary international law, even for nation-
states (like the United States) that are 
not parties to that Convention. Article 
56 of the Vienna Convention on the 
Law of Treaties says:

1. A treaty which contains no 
provision regarding its termi-
nation and which does not 
provide for denunciation or 
withdrawal is not subject to 
denunciation or withdrawal 
unless:

(a) it is established that the 
parties intended to admit 
the possibility of denun-
ciation or withdrawal; or
(b) a right of denuncia-
tion or withdrawal may 
be implied by the nature 
of the treaty.

2. A party shall give not less 
than twelve months’ notice of 
its intention to denounce or 
withdraw from a treaty under 
paragraph 1.

Th e U.S. government presumably 
would argue that, even if it cannot be 
shown that the parties intended to ad-
mit the possibility of withdrawal from 
the Optional Protocol to the Consular 
Convention, the nature of any such 
optional protocol permits withdrawal 
under section 1(b) above. If so, there 
is a question whether the withdrawal 
can be eff ective until twelve months 
from its date, under section 2 above. 
But since section 2 is a procedural 
provision establishing a specifi c time 
limit, and since rules of customary 
international law are not specifi c re-
garding such things as time periods, 

the time period in section 2 does not 
apply literally to a country like the 
United States that is not a party to 
the Vienna Convention on the Law 
of Treaties. Nevertheless, section 2 
refl ects a customary international law 
principle of reasonable notice before a 
party withdraws from a treaty. In the 
words of the ICJ in a case not involv-
ing the Consular Convention, the law 
of treaties “requires a reasonable time 
for withdrawal from or termination 
of treaties that contain no provision 
regarding the duration of their valid-
ity.”17 In that case it was held that the 
United States could not lawfully with-
draw its consent to ICJ “compulsory” 
jurisdiction on three days’ notice.18 
How much time is reasonable for 
withdrawal from the Optional Proto-
col is debatable, but section 2, above, 
suggests that it might be somewhere 
around twelve months.

A separate question may arise 
under the domestic law of the United 
States. Since the Consular Conven-
tion and its Optional Protocol were 
entered into with the advice and con-
sent of the U.S. Senate, it could be 
argued that the Senate must consent 
to any withdrawal. Th e U.S. Supreme 
Court has never decided whether a 
President must get the Senate’s con-
sent before he terminates a treaty. Th e 
closest it has come was when Presi-
dent Carter terminated the mutual 
defense treaty with Taiwan. Several 
Senators and members of the House 
of Representatives challenged him in 
court. Th e case reached the Supreme 
Court, but it directed the lower 
court to dismiss the complaint on 
procedural grounds only.19 Th is left 
President Carter’s action intact. Th e 
controversy over his power to termi-
nate the treaty died away, suggesting 
that Congress may have ultimately 
acquiesced in his action.20 
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Application of the OECD Anti-Bribery Convention
By: Joseph M. West, Wayne State University School of Law, 3L

 –  Scholarship Essay:

Th e Organization for Economic 
Co-operation and Development 
(“OECD”) is an organization of thirty 
member nations that promote democ-
racy and market economics.1 One of 
the many areas in which OECD has 
some involvement is the negotiation 
and drafting of international agree-
ments in particular areas of need.2

In 1989, the OECD identified 
international corruption as an area of 
concern.3 Th e next eight years were a 
period of extensive analysis and negotia-
tion, culminating in the execution of 
the Convention on Combating Bribery 
of Foreign Public Offi  cials in Interna-
tional Business Transactions in 1997 
(“Convention”).4 Th e Convention en-
tered into force on February 15, 1999.5 
As of early 2005, all OECD member 
states and six non-member states are 
signatories to the Convention.6

Th e Convention requires signato-
ries to pass implementing legislation 
within their own legal system.7 Ac-
cording to OECD, every state that 
signed the Convention before late 
2004 has passed the necessary imple-

menting legislation.8 It would seem, 
then, that the goals of the Convention 
have been realized. But have they?

In order to explore the eff ective-
ness of the Convention, this paper 
will take a detailed look at the require-
ments of the Convention as well as the 
legal systems of two OECD member 
nations: Germany and Korea. Th ese 
countries were chosen with two con-
siderations in mind: the likelihood 
that the clients of Michigan lawyers 
would do business there (focusing 
primarily on the automobile industry) 
and the fact that both phases of peer 
review called for under the Conven-
tion have been completed with respect 
to the particular signatory.

The goal is to explore whether 
Germany and Korea have enacted 
legislation contemplated by the Con-
vention and note any important devia-
tions. Th ere are two primary sources of 
information for this analysis. Th e fi rst 
is the actual implementing legislation 
passed by Germany and Korea.9 Th e 
second is a series of reports compiled 
and published by OECD. Th e Con-

vention requires extensive monitoring 
and peer review, consisting primarily 
of a Phase 1 and a Phase 2 review 
process.10 This review involved ex-
tensive questionnaires to government 
offi  cials, as well as on-site visits and 
interviews.11 Th e reports generated 
in this peer review process are cited 
throughout and contain both facts 
and commentary on the eff orts of the 
parties to implement and enforce the 
Convention.

While the Convention calls for 
many changes to be put into eff ect, 
the focus of this article will be on a 
narrow selection of topics. Th is focus 
is intended to give Michigan lawyers 
a brief look at the bribery of a foreign 
public offi  cial off ense and its defenses 
in Germany and Korea as well as the 
nuts and bolts required to prosecute 
such an off ense (i.e., corporate liability, 
jurisdiction, and the applicable statute 
of limitations). In some instances, ad-
ditional areas of deviation are noted. 
For lawyers that intend to advise cli-
ents on the Convention, this article 
is not intended as an exhaustive or 
authoritative interpretation of German 
and Korean laws.

After discussing the implementa-
tion of the Convention, the paper 
will discuss whether the Convention 
implementing legislation has been put 
to any use. Th at is, whether there are 
any ongoing investigations or success-
ful prosecutions that have resulted.

Implementation of the Convention 
This section of the paper will 

compare the requirements of the 
Convention to the implementing leg-
islation passed in Germany and Ko-

“ . . . this paper will take a de-“ . . . this paper will take a de-
tailed look at the requirements tailed look at the requirements 

of the Convention as well as of the Convention as well as 
the legal systems of two the legal systems of two 

OECD member nations: OECD member nations: 
Germany and Germany and 
Korea.”Korea.”



 � � i chigan Internat ional  Lawyer      � 

16

rea. Th is small-scale comparison will 
illustrate the diffi  culties in achieving 
a uniform result with an international 
agreement.

Convention Requirements 

Defi ning the substantive off ense of 
bribery of a foreign public offi  cial and its 
defenses. Th e Convention opens with 
the requirement that the signatories 
must establish a criminal off ense of 
bribery of a foreign public offi  cial. 
Article 1 defi nes the new off ense in a 
lengthy defi nition that can be broken 
down into ten elements:

[I]t is a criminal off ence . . . 
for [1] any person [2] inten-
tionally to [3] off er, promise 
or give [4] any undue pecu-
niary or other advantage [5] 
whether directly or through 
intermediaries [6] to a foreign 
public offi  cial [7] for that of-
fi cial or for a third party [8] 
in order that the offi  cial act or 
refrain from acting in relation 
to the performance of offi  cial 
duties [9] in order to obtain 
or retain business or other 
improper advantage [10] in 
the conduct of international 
business.12

Article 1 went on to provide defi -
nitions for two elements. Th e sixth-
element term “foreign public offi  cial” 
was defi ned in a broad manner:

“foreign public offi  cial” means 
any person holding a legisla-
tive, administrative or judicial 
office of a foreign country, 
whether appointed or elected; 
any person exercising a public 
function for a foreign country, 
including for a public agency 
or public enterprise; and any 
offi  cial or agent of a public 
international organization.13

The term “foreign country” in 
that defi nition was further defi ned 
as “includ[ing] all levels and subdivi-
sions of government, from national to 
local.”14 Th e Convention then stated 
that the eighth element, an “act or 
refrain from acting in relation to the 
performance of offi  cial duties,” “in-
cludes any use of the public offi  cial’s 
position, whether or not within the 
offi  cial’s authorized competence.”15

Th e terms of the Convention do 
not discuss defenses, but the com-
mentary provides some guidance.16 
For example, it is no defense that: the 
business involved could have or would 
have been awarded the business;17 
the advantage gained was small; local 
custom or authorities tolerated the 
bribes; or that bribes were required 
to obtain the business.18 Th ere is one 
potential defense mentioned in the 
commentary for “small ‘facilitation’ 
payments.”19 Although the term is 
not defi ned, the commentary states 
that these payments “are made to in-
duce public offi  cials to perform their 
functions, such as issuing licenses or 
permits.”20 The drafters concluded 
that such payments failed to meet the 
ninth element of the bribery off ense, 
“to obtain or retain business or other 
improper advantage.”21

Corporate liability. Article 2 re-
quires that the parties provide for 
liability of legal persons for the new 
bribery off ense to the extent provided 
in other areas of the law.22 Th e com-
mentary confi rms that such liability 
includes criminal responsibility.23

Jurisdiction. The Convention 
contemplates two potential types of 
jurisdiction over the bribery off ense: 
territorial and nationality. Article 4 
requires that the parties establish juris-
diction to prosecute a bribery off ense 
where “committed in whole or in part 
in its territory.”24 Th e commentary 
indicates that this “territorial basis 

for jurisdiction should be interpreted 
broadly so that an extensive physical 
connection to the bribery act is not 
required.”25  Where parties allow 
for jurisdiction based solely on the 
nationality of the off ender, regardless 
of where the off ense occurred, Article 
4 requires coextensive nationality juris-
diction for bribery of a foreign public 
offi  cial.26

Statute of limitations. Th e Conven-
tion does not require a particular dura-
tion for the applicable statute of limita-
tions, but one that “allow[s] an adequate 
period of time for the investigation and 
prosecution of this off ense.”

With these Convention require-
ments in mind, it is now possible to 
examine the legal systems of Germany 
and Korea to determine whether their 
eff orts at implementing the convention 
requirements have been successful.

German Implementing Legislation 

In order to implement the Conven-
tion, Germany adopted the “Act on 
Combating Bribery of Foreign Public 
Officials in International Business 
Transactions.”27 Th is legislation was 
referred to in the OECD reports as 
the “Act on Combating International 
Bribery” or “ACIB.”28 Th e ACIB imple-
mented the Convention in two ways. 
First, the ACIB amended Germany’s 
domestic bribery statute in order to 
require similar treatment of bribery of 
domestic and foreign public offi  cials.29 
Second, because members of parliament 
are not considered public offi  cials in the 
German legal system, the ACIB enacted 
a new provision regarding bribery of 
foreign parliament members.30

Defi ning the substantive off ense of 
bribery of a foreign public offi  cial and 
its defenses. Th e German implementing 
legislation seems to defi ne the bribery 
off ense narrower than the Convention. 
Th e Convention defi nition plainly in-
cludes acts outside of the offi  cial’s au-
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thorized competence.31 However, the 
amended bribery off ense only pertains 
to “bribery concerning a future judi-
cial or offi  cial act.”32 Further, the new 
foreign parliament member off ense is 
limited to bribery “in connection with 
his/her mandate or functions.”33

In response to concerns about this 
apparent deviation from the Conven-
tion requirements, German offi  cials 
assured the examiners that their statu-
tory language has been interpreted 
broadly in the past to include acts 
outside of the official’s authorized 
competence.34 Apparently, all that is 
required is that the act of the offi  cial 
bears a “loose connection with his/her 
offi  ce or service.”35 

Corporate liability. Legal persons 
are not subject to criminal punish-
ment in Germany.36 During 1998-99, 
the nation explored the concept and 
ultimately declined to impose criminal 
liability on corporate entities.37 Th is 
leaves the only exposure to liability 
in the civil realm, pursuant to the 
Administrative Off ences Act.38

Under the Administrative Off ences 
Act, there are two diff erent standards 
for corporate liability, depending on 
the status of the individual off ender. 
A corporation can be civilly liable for 
the off enses of persons who are fully 
authorized representatives or partners 
in the company.39 Th e acts of individu-
als who do not hold leading roles in 
the company can result in corporate 
liability where the company willfully 
or negligently fails to supervise in such 
a way as to prevent the individual’s 
wrongful act.40

Th e Administrative Off ences Act 
may not allow German authorities to 
rigorously pursue corporate entities 
for bribery off enses. Th e fi nes contem-
plated in the act rarely are imposed for 
corruption off enses.41 In defense of the 
act, German authorities highlight the 
use of provisions calling for forfeiture 

of proceeds or monetary sanctions 
in the amount of replacement value 
against legal persons.42 However, in 
practice, these fi nes are not available 
in the absence of a proceeding against 
a natural person.43 

German law recognizes a defense 
to corporate liability if the natural per-
son who acted for the company cannot 
be prosecuted for “legal reasons.”44 
According to the German authorities, 
such “legal reasons” include procedural 
impediments (e.g., expiration of the 
statute of limitations).45 Th is “legal 
reasons” exception potentially could 
constitute a gap in enforcement of 
the Convention. Germany is party 
to an international agreement called 
the Schengen Agreement whereby 
the legal holdings in one party’s court 
system can have binding eff ect in the 
other parties’ court systems.46 In the 
event that one party to that agreement 
handled a case against a natural person, 
that result would have binding eff ect 
in Germany and Germany could not 
bring the same proceeding again in its 
own courts. Th erefore, because cases 
against legal persons in Germany are 
derivative from cases against natural 
persons, a prior ruling against a natural 
person in another Schengen Agree-
ment country could bar a German 
action against the legal person.47

Jurisdiction. German law em-
braces both territorial and nationality 
jurisdiction.48 Territorial jurisdiction 
can be based on the fact that the 
individual acted, failed to act, gave 
rise to an outcome of an off ense, or 
intended an outcome of an off ense to 
occur in Germany.49

Germany has enacted a broad pro-
vision for nationality jurisdiction over 
German citizens who commit bribery 
of foreign offi  cials abroad.50 In other 
areas of its criminal law, Germany 

limits extraterritorial exercises of juris-
diction to cases in which the citizen’s 
act not only violated German law, but 
also the law of the country in which 
the citizen acted.51 In the realm of 
bribery of a foreign offi  cial, however, 
Germany eschewed this dual criminal-
ity requirement, allowing nationality 
jurisdiction “regardless of the law of 
the place of commission.”52

Statute of limitations. Th e statute 
of limitations for the bribery off enses 
is fi ve years with certain provisions for 
tolling.53 In no event, however, can a 
prosecution occur more than ten years 
after the off ense was committed.54

Korean Implementing Legislation 

At the time that Korea underwent 
its Convention evaluations, it was the 
most recent addition to OECD, as 
well as one of the fi rst countries to pass 
Convention implementing legisla-
tion.55 In order to implement its new 
obligations under the Convention, 
Korea passed “Th e Act on Preventing 
Bribery of Foreign Public Offi  cials in 
International Business Transactions,” 
referred to as the “Foreign Bribery 
Prevention Act” or “FBPA.”56

Defi ning the substantive off ense of 
bribery of a foreign public offi  cial and 
its defenses. While in Korea treaty ob-
ligations have the same legal force as 
legislation,57 as a practical matter, the 
FCBA is the controlling statement of 
Korean law. Since the passage of the 
FCBA postdated the Convention, the 
FCBA would prevail in the event of a 
confl ict between the two.58 Further, 
there is a possible shortcoming in the 
Convention that could prevent it from 
being applied directly – there is no 
statement of punishment.59 Th erefore, 
for all practical purposes, the FCBA is 
the relevant source of Korean law on 
bribery of foreign public offi  cials.
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Korean law contains three excep-
tions to the off ense of bribery of a 
foreign public offi  cial. Th e fi rst excep-
tion is where the bribery “payment is 
permitted by the law of the foreign 
official’s country.”60 This exception 
is based on the commentary to the 
Convention that states “It is not an 
off ence, however, if the advantage was 
permitted or required by the written 
law or regulation of the foreign public 
offi  cial’s country, including case law.”61 
On its face, the Korean version of this 
exception is not limited to written for-
eign law. However, the Korean Min-
istry of Justice published a manual on 
the requirements if its implementing 
legislation explaining, among other 
things, that this defense requires the 
foreign law to be written.62

Second, there is an exception 
based on the “small facilitation pay-
ments” language in the commentary.63 
Korea does not limit this exception to 
payments, but rather states the excep-
tion in terms of “small pecuniary or 
other advantage.”64 Th is could include 
things like providing information or 
personal contacts.65 Th e peer evalua-
tion of Korea expressed concern that 
there was not enough guidance to 
courts on what could qualify under 
this exception.66

Th ird, mistake of law is a poten-
tial defense to all Korean criminal 
offenses.67 Normally, the Ministry 
of Justice provides opinions of law 
to the public, reliance upon which 
can form the basis for the defense.68 
However, in the realm of the Con-
vention, there is the added opinion of 
law articulated in the detailed manual 
published by the Ministry of Justice.69 
While commending Korea for its ini-
tiative in publishing such an explana-
tory manual, the peer review process 
noted some potential inconsistencies 
between the manual and the Conven-
tion.70 If a court ultimately found that 

the manual explanation was incorrect, 
reasonable reliance on that document 
could provide a basis for the mistake 
of law defense.71

Corporate liability. Korea worked a 
substantial change in its legal system 
by introducing corporate criminal 
liability in the FBPA.72 Th ere is both 
an objective and a subjective element 
to the test for liability.73 Th at is, the 
act objectively must have been done 
for the company and the employee 
subjectively must have intended to 
act for the company.74 Th e subjective 
element calls a factor analysis into 
play.75 Th e rank of the individual actor 
is irrelevant to the question of legal 
person liability.76

Corporate liability in Korea is 
viewed as derivative liability. In order 
to convict a legal person, a natural 
person must be identifi ed and legally 
found to have bribed a foreign public 
offi  cial.77 Th erefore, the corporation 
will be insulated from liability where 
the natural person has not been identi-
fi ed, proceeded against, convicted, or 
sanctioned in any way.78

Th ere is an exception to corpo-
rate liability where the legal person 
“has paid due attention or exercised 
proper supervision to prevent” the 
bribery.79 Th e manual published by 
the Ministry of Justice states that a 
company policy or code of conduct 
could exempt the company from li-
ability pursuant to this exception.80 
Th e exception does not require the 
company to demonstrate compliance 
with its own policies.81

Further, Korean law limits the 
liability of legal persons to acts of its 
agents “in relation to the business of 
the legal person.”82 Th e commercial 
landscape in Korea is dominated by 
enterprise groups, which consist of 
large conglomerates often owned by 
a single family.83 In the event that 
an agent of one company within the 

enterprise group bribed a foreign pub-
lic offi  cial for the benefi t of another 
company within the enterprise group, 
this limitation on corporate criminal 
liability could prevent either company 
from being held responsible.84

Jurisdiction. Korean criminal law 
extends territorial jurisdiction to any 
off enses that are committed in Ko-
rea.85 Offi  cials insist that because the 
Convention is part of Korean law, its 
jurisdiction will be interpreted broadly 
to cover situations where just part of 
the off ense has occurred in Korea.86 
In the case of a legal person, however, 
territorial jurisdiction will only be 
exercised if there is also jurisdiction 
over the actual individual that perpe-
trated the off ense.87 Th erefore, if the 
bribery takes place abroad, there may 
be a lack of jurisdiction over a Korean 
legal person.88

In principle, Korea also has na-
tionality jurisdiction.89 Th e criminal 
code provides such jurisdiction, even 
in the absence of dual criminality.90 
However, Korea can decline to exercise 
such jurisdiction where there is a lack 
of reliable evidence or that is “any 
other legal reason.”91

Statute of limitations. Th e statute of 
limitations period is fi ve years, which 
can be stayed for various reasons.92 For 
example, if the perpetrator stays outside 
of Korea’s jurisdiction to avoid pros-
ecution, the limitations period begins 
when the accused returns to Korea.93

Miscellaneous potential deviations 
from the Convention. The Korean 
principles of conspiracy and attempt 
may not provide adequate enforce-
ment of the Convention. Conspiracy 
is not punishable as a stand-alone 
off ense.94 Th at is, the agreement to 
commit bribery of a foreign offi  cial, 
without any further action, is not a 
cognizable criminal offense.95 The 
lack of conspiracy as a stand-alone 
off ense does not violate the Conven-
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tion, however, since this is a broad 
legal principle in the Korean legal 
system and not exclusive to bribery 
of a foreign public offi  cial.96

Korea does not punish unsuccess-
ful attempts to commit crimes unless 
there is a special provision in the law.97 
While there are provisions in Korean 
law that could be construed to punish 
attempts to commit domestic bribery, 
there are no such provisions with 
respect to bribery of a foreign public 
offi  cial.98 Th is potential disparity may 
confl ict with Article 1.2 of the Con-
vention that requires equal treatment 
of domestic and foreign bribery with 
respect to attempt.99

Finally, despite the exploding eco-
nomic interrelationship between Ko-
rea and North Korea, Korea does not 
consider North Korea to be a state.100 
Th erefore, North Korean offi  cials are 
not considered to be “foreign public 
offi  cials” under Korean law.101

Evaluation of Implementing Legislation

It is not surprising that the imple-
menting legislation passed by Korea 
and Germany is not uniform; Korea 
and Germany are two very diff erent 
countries in terms of history, funda-
mental legal principles, and preexisting 
international arrangements. In both 
states, however, there are signifi cant 
problems with implementation that 
could degrade the overall eff ectiveness 
of the Convention.

Defi ning the substantive off ense of 
bribery of a foreign public offi  cial and 
its defenses. With respect to the brib-
ery off ense and its defenses, Germany 
appears to be in line with the Con-
vention. Th e exceptions provided by 
Korea, however, could be viewed as a 
failure to implement its Convention 
obligations. By not limiting the lan-
guage of the fi rst exception for “pay-
ment [] permitted by the law of the 
foreign offi  cial’s country” to written 

law,102 Korea risks a court interpreting 
it beyond the scope of the convention. 
Further, the second exception for 
“small pecuniary or other advantage” 
lacks guidance to Korean courts on 
what qualifi es as “other advantage.”103 
By even including the “other advan-
tage” language, it is arguable that the 
FBPA exception exceeded the scope 
of the Convention commentary ex-
ception. However, the justifi cation 
provided in the commentary could 
apply equally to small non-monetary 
advantages.104 Consequently, it is 
merely the lack of guidance that is a 
potential problem. Th e existence of 
the third exception for mistake of law 
necessitates a special measure of care 
in drafting the explanatory manual 
published by the Ministry of Justice. 
Based on the apparent inconsistencies 
between that manual and the Con-
vention, it appears that Korea may be 
providing a gap in enforcement within 
its legal system for reasonable reliance 
on errors in the manual.

Corporate liability. On the issue of 
corporate liability, Germany and Ko-
rea have taken diff erent approaches to 
punishing corporations, but both seem 
to have failed in implementing an ac-
ceptable program. Germany has taken 
the civil liability approach, 105 while 
Korea has taken the criminal liability 
approach.106 In both countries, po-
tential corporate liability is derivative 
in nature.107 Th at is, the corporation 
ultimately will not be punished in the 
absence of a viable case against a natu-
ral person.108 Th is lack of stand-alone 
liability for corporate entities leaves a 
potential gap in enforcement of the 
Convention provisions.109

Th ere are further implementation 
problems relating to corporate liability. 
An existing international obligation 
in Germany presents the possibility 
of non-enforcement against a Ger-
man legal person where a case against 

a natural person is adjudicated in 
another state.110 Th e two additional 
exceptions provided in the Korean 
implementing legislation also could 
impede enforcement. Th e supervision 
exception is a potentially gaping hole 
if it could be substantiated by the 
mere existence of a company code of 
conduct.111 Further, by requiring the 
acts of agents to be “in relation to the 
business of the legal person,” Korea is 
inviting manipulation of the system 
by companies willing to bribe for the 
benefi t of sister companies.112

Jurisdiction. Th e German imple-
menting legislation fully complies 
with the Convention requirements on 
jurisdiction. In fact, Germany went 
above and beyond the convention by 
implementing nationality jurisdiction 
without the dual criminality require-
ment for the Convention bribery 
off ense.113

Korea may impermissibly limit 
the extent of its jurisdiction, however. 
Because Korea will not exercise terri-
torial jurisdiction over a Korean legal 
person in the absence of jurisdiction of 
the natural person, there is a potential 
gap in enforcement.114 Further, the 
undefi ned nature of the “other legal 
reason” basis to decline exercising 
jurisdiction is open to interpretation 
and possible abuse.115

Statute of limitations. Both Korea 
and Germany have a base statute of 
limitations of fi ve years, with various 
provisions for extension.116 Th e peer 
review process did not come up with 
a defi nitive answer on whether fi ve 
years was a suffi  cient limitations period 
as required by the Convention, and 
instead recommended a comparative 
analysis at a later date.117 After more 
time has passed, it will be possible to 
analyze whether a fi ve year period pro-
vides “an adequate period of time for 
… investigation and prosecution.”118
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Miscellaneous other deviations from 
the Convention. Korea’s additional 
deviations from the Convention are 
troubling. Th e apparent disparity in 
treatment between domestic bribery 
and foreign bribery as it relates to 
attempts could constitute a failure to 
comply with the Convention. Further, 
Korea’s position on the inapplicability 
of its implementing legislation to the 
public offi  cials North Korea is a vast 
shortcoming given their increasing 
economic ties.

Prosecutions Under the Convention 
Implementing Legislation 

In addition to problems imple-
menting the Convention, there are 
also potential problems at the enforce-
ment stage. While Korea had its share 
of shortcomings in implementation, 
it is Germany that is lacking when it 
comes to enforcement.

Germany

Th ere is no data evidencing Con-
vention prosecutions in Germany. 
Th e Convention entered into force 
for Germany on February 15, 1999.119 
Th e on-site visit of the Phase 2 peer 
review process, wherein the eff ective-
ness of the Convention in practice 
is measured, took place in June of 
2002.120 In that almost three and a 
half years, Germany apparently did 
not prosecute one case to conviction 
under its implementing legislation.121 
While Germany accounted for over 
5,000 cases of domestic bribery, there 
is no such staggering statistic with 
respect to bribery of a foreign public 
offi  cial.122 Th is lack of data caused the 
lead examiners to request that Ger-
many compile statistics at the federal 
level.123 Th e failure of Germany to 
point to even one successful prosecu-
tion or investigation of foreign bribery 
illustrates how a Convention, even 

properly implemented, can fall short 
of its goals at the enforcement stage.

Korea

Korea has had more success pros-
ecuting under the Convention. Th e 
Korean implementing legislation 
brought the Convention into force on 
February 15, 1999. Th e Phase 2 on-
site visit took place in early 2004.124 In 
that four years, Korea, like Germany, 
detected many cases of bribery of do-
mestic public offi  cials.125 Th is is due, 
in part, to the establishment of several 
anticorruption investigation depart-
ments at the government and local 
levels.126 While there are no investiga-
tion departments to deal with bribery 
of foreign public offi  cials specifi cally, 
Korea has successfully adjudicated two 
cases under the FBPA.127

In the first case, a CEO of the 
Korean company Aulson and Sky paid 
$400,000 to a U.S. military officer 
through his wife in exchange for infor-
mation.128 Th e company was trying to 
get an edge in a bidding contest on three 
U.S. military contracts worth about $25 
million.129 It is not clear whether Korea 
or the United States detected this brib-
ery off ense. In the end, the CEO was 
sentenced to 18 months imprisonment 
and an $8,500 fi ne.130 Th e company was 
fi ned $85,000. On appeal, the prison 
sentence for the CEO was suspended 
and the fi nes affi  rmed.131

In the second case, Seo, the CEO 
of a Korean company paid $20,000 
to a U.S. Army offi  cial.132 Th e United 
States had detected a conspiracy to 
raise bidding prices by bribing U.S. 
Army employees, which resulted in 
the conspirators being removed from 
the bidding process.133 In order to stop 
any further investigation of conspiracy 
and gain access to the bidding process, 
the defendant paid the subject bribe 
to a U.S. Army offi  cial.134 Seo was 

sentenced to ten months of impris-
onment and fined $8,500.135 The 
company was not prosecuted because 
the Koreans found that it “did not 
constitute a legal person.”136

Conclusion
Whether at the implementation 

stage or the enforcement stage, the 
Convention on Combating Bribery 
of Foreign Public Offi  cials in Interna-
tional Business Transactions has led a 
troubled existence. OECD can boast 
about the fact that thirty-six nations 
have signed the Convention and passed 
implementing legislation.137 Such sta-
tistics, however, are not a measure of 
whether the goals of the Convention 
have been realized. A closer analysis 
of the implementing legislation and 
the associated record of enforcement 
shows that much work has yet to be 
done in the area of corruption.
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On January 18, 2005, the Inter-
national Law Section held its Council 
Meeting. After the Council Meeting, 
Robert Rothman, Chief Privacy Of-
fi cer of General Motors Corporation 
gave a presentation on the topic of 
international data privacy legislation. 

According to Rothman, the issue 
of privacy is generally developing into 
a major area of both domestic and 
international practice. Th e situation is 
analogous to environmental law thirty 
years ago. However, it is important to 
note that the U.S. has a diff erent ap-
proach to privacy legislation than the 
rest of the world. Th e U.S. regulates 
the misuse of personal information in 
the context of specifi c subject matters; 
whereas other countries tend to regu-
late the collection and transmission of 
personal information for any purpose. 
International data privacy laws, today, 
often take diff erent approaches to the 
same issue --- resulting in a complexity 
that makes it diffi  cult for multinationals 
to take advantage of cost savings related 
to standardization and centralization 
of global databases using modern 
technology. 

Rothman’s presentation was lim-
ited to the data privacy laws of the EU, 
Asia, Latin America, and other areas. 
A special emphasis was placed on EU 
data privacy laws because they are the 
best developed and often act as the 
model for the rest of the world. 

Privacy laws of the EU
The 25 EU member countries 

and other non-EU European coun-
tries have enacted laws that safeguard 
an individual’s personal data based 
on the European Privacy Directive. 

Section Presentation: International Data Privacy Legislation
By: Kelly Dang, Wayne State University Law School, 2L

Th is European Privacy Directive (EU 
Directive) sets a minimum standard 
that is exceeded by many nations. 
Under the EU Directive, “personal 
data” is broadly defi ned and such data 
includes any information relating to 
an identifi ed or identifi able person. 
Briefl y stated:
• EU Directive defi nes the required 

legal bases for domestic collection 
and/or processing of personal in-
formation:
◊ Data subject gives unambiguous 

consent
◊ Processing is necessary for per-

formance of a contract to which 
the data subject is a party

◊ Processing is necessary to protect 
vital interests of data subject

◊ Processing is necessary for perfor-
mance of tasks carried out for the 
public interest or for the exercise 
of offi  cial authority

◊ Processing is necessary for com-
pliance with a legal obligation to 
which the controller is subject

◊ Processing is necessary for the 
purposes of the legitimate inter-
ests pursued by controller or by 
the third party to whom data are 
disclosed. An exception applies 
where such interests are over-
ridden by the interest for fun-
damental rights and freedoms 
on the data subject that require 
protection. 

• EU Directive requires that person-
al information processing must 
comply with details of national 
law related to certain basic prin-
ciples of notice, choice, onward 
transfer, security, data integrity, 
access, and enforcement. 

• Transferring personal information 
outside of the EU is prohibited 
if it is sent to countries that the 
EU does not consider as hav-
ing “adequate” privacy laws. Th e 
exception is if the data transfer 
was done subject to derogation. 
Although the US is not deemed 
to have adequate privacy laws, 
individual American companies 
can qualify for adequacy under a 
voluntary self-regulatory system 
called the Safe Harbor. Th is is es-
sentially an arrangement negotiated 
by the U.S. and the EU that allows 
personal data to be transferred to 
U.S. companies that certify annu-
ally that they meet the negotiated 
requirements. Such requirements 
are essentially a slightly watered-
down version of the EU Directive 
requirements. 

• Derogations that are available 
under the EU Directive and that 
have been adopted by most EU 
countries include:
◊ Data subject consents
◊ Data transfer is made pursuant 

to standard contracts drafted 
and published by the EU

◊ Data transfer is made pursuant 
to ad hoc contracts approved 
by appropriate Data Protection 
Authority

◊ Data transfer is made pursuant 
to “binding corporate rules” 
approved by appropriate Data 
Protection Authority

◊ Data transfer is necessary for the 
performance of a contract, on 
public interest grounds, or to 
protect the vital interests of the 
data subject.
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Employee data is generally not 
covered under PIPEDA. Canadian 
provinces can pass stricter or more 
comprehensive laws -- Quebec, 
British Columbia and Alberta 
have already done so. Ontario is 
expected to pass additional privacy 
legislation this year. Th e USA Pa-
triot Act raises legal issues related 
to retaining personal information 
on Canadian citizens in the U.S.

Rothman concluded the presenta-
tion by stating that data privacy is a 
very complex area of law. Often it is 
diffi  cult for a client to see any value 
added in such regulations. Moreover, 
there is a fundamental confl ict between 
compliance with a multitude of laws 
that may operate on a single global 
server and the need for companies to 
reduce cost by reducing complexity. In 
Rothman’s opinion, privacy legislation 
is an important new area of law that 
neither in-house nor outside lawyers 
can aff ord to ignore.
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◊ Data is made from a public 
register. 

Privacy laws of Asia
While APEC Privacy Principles 

have been developed by the member 
states, data privacy legislation in Asia 
varies substantially between issues cov-
ered and its stages of development. 
• Australia, New Zealand and Hong 

Kong have European-type legisla-
tion. Australian privacy laws do not 
apply to employee data, although 
expansion of coverage is under 
consideration. 

• Japan recently passed a compre-
hensive privacy law in 2003. Th is 
legislation represents detailed 
regulations that further define 
the general words of the law that 
are being promulgated by various 
ministries.

• Pakistan recently passed a data 
protection law that is applicable 
only to foreign personal data being 
processed in Pakistan. It seems that 
Pakistan is positioning itself to be 
an international IT/data processor 
warehouse.

• Data privacy legislation was in-
troduced in India, Th ailand, and 

the Philippines. Korea and Taiwan 
continue to expand its existing 
legislation. China is currently 
research various approaches to 
privacy laws and will introduce 
legislation next year.

     Privacy laws of Latin America
• Argentina has a very strict Eu-

ropean-style law. It has received 
adequacy determination from the 
EU. However there is little or no 
enforcement to date. The coun-
try is now putting administrative 
mechanisms into place to ensure 
enforcement. Uruguay has very 
similar legislation in eff ect as well.

• Data privacy bills are pending in 
Brazil, Venezuela, Colombia, Peru, 
Chile, and Ecuador. Th e Brazil-
ian draft has consent as the only 
available derogation. Venezuela 
has no basis for private entities to 
send personal data to “inadequate” 
countries. 

Privacy laws in other areas
• Canada has comprehensive fed-

eral data protection legislation 
(PIPEDA) that covers personal 
data used for commercial purposes. 
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Death of the Pope Impacts International Law
By: Christi Patrick, Wayne State University Law School , 2L

On April 2, 2005, Pope John 
Paul II, leader of the Roman Catholic 
Church passed away in Rome from 
Parkinson’s disease and other illnesses. 
Whether or not individuals agreed 
with the beliefs of Pope John Paul 
II, it is indisputable that he had a 
major impact upon international law. 
Th e Catholic Church estimates that 
there are roughly 1.1 billion Catho-
lics worldwide, and over 2.3 million 
Catholics registered in diocese in 
Michigan, according to the Glenmary 
Research Center’s Religious Congrega-
tions Membership Study 2000.

Pope John Paul II attempted to 
defi ne the Catholic Church’s role in 
the modern world. He was referred 
to as the “Pilgrim Pope” for having 
traveled greater distances than all 
of his predecessors combined. Ac-
cording to John Paul II, the trips 
symbolized bridge-building eff orts 
between nations and religions, at-
tempting to remove divisions created 
through history.

Pope John Paul II worked to 
combat communism, Nazism, fas-
cism, and extreme capitalism. The 
success of his 1979 trip to Poland, an 
embarrassment to the atheist com-
munist government, is often credited 
as contributing to the fall of the Soviet 
Union. He was also active in speaking 
against cultural relativism, feminism, 
and racism. Th e Pope’s positions often 
were controversial, including his op-
position to abortion, contraception, 
capital punishment, stem-cell research, 
human cloning, and euthanasia. 

In addition to his impact upon 
international aff airs and policy, Pope 
John Paul II also spoke about the 
importance of the development of 
international law. In a message regard-
ing the celebration of the World Day 
of Peace, January 1, 2004, Pope John 
Paul II wrote that “[i]n this task of 
teaching peace, there is a particularly 
urgent need to lead individuals and 
peoples to respect the international 
order and to respect the commitments 
assumed by the Authorities which le-
gitimately represent them. Peace and 
international law are closely linked to 
each another: law favors peace.” Th e 
message emphasized that “the United 

St. Peter's Basilica, Vatican City

Nations Organization, even with limi-
tations and delays due in great part to 
the failures of its members, has made a 
notable contribution to the promotion 
of respect for human dignity, the free-
dom of peoples and the requirements 
of development, thus preparing the 
cultural and institutional soil for the 
building of peace.”

On April 19, 2005, Cardinal 
Joseph Ratzinger became the 265th 
pope of the Catholic Church, accept-
ing the name Pope Benedict XVI. It 
is likely that Pope Benedict XVI will 
continue to shape international law 
and world events.  �
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Students from law schools in 
Michigan demonstrated superior 
abilities in international legal research 
and advocacy in the Phillip C. Jessup 
International Moot Court Regional 
Competitions of 2005. Th e staff  of 
Michigan International Lawyer con-
gratulates all of the competitors for 
exceptional performances in the pres-
tigious competition. 

In the Jessup Central Regional 
Competition hosted by Ohio North-
ern University Pettit College of Law, 
the team from University of Michigan 
Law School won Best Memorial and 
Second Place for Oral Advocacy. Lubna 
Alam of the University of Michigan 

Jessup Central Region Championship Round Competitors and Judges [from left to right: Rajiv Punja (Case Western), Adam Rogalski 
(CW), Judge Reginald Routson (Hancock County  Municipal Court Judge), Niki Dorsky (CW), Howard Fenton (Ohio Northern 
University Professor of Law), Beth Young (CW), Judge Jeff rey Sutton (U.S. Sixth Circuit Court of Appeals), Joseph Ashby 
(University of Michigan), Lubna Alam (UM), Adam Wolfson (UM) and Scott Risner (UM).] Photo courtesy of Brett Swaim.

Michigan Law Students Excel in Jessup International 
Moot Court Competition
By: Christi Patrick, Wayne State University Law School, 2L

won Best Overall Oralist in the Region, 
with Adam Wolfson of the University 
of Michigan ranked as Number 2, Ian 
Costello of Michigan State Univer-
sity Detroit College of Law ranked 
as Number 3, and Joseph Ashby of the 
University of Michigan ranked as the 
Number 4 Oralist in the region. Th e 
Central Regional Competition included 
teams from University of Akron, Univer-
sity of Virginia, Case Western University, 
Cleveland State University, University of 
Detroit Mercy, University of Michigan, 
Michigan State University, University 
of Richmond, Thomas Cooley Law 
School, and University of Toledo.

In the Jessup East Regional 
Competition hosted by Ohio State 
University Moritz College of Law, 
Christi Patrick of Wayne State Uni-
versity Law School was ranked as the 
Number 2 Oralist in the region. Th e 
East Regional Competition included 
teams from Cornell University, Duke 
University, Indiana University, Uni-
versity of North Carolina, Penn State 
University, University of Pittsburgh, 
University of Tennessee, Vanderbilt 
University, Wake Forest University, 
Washington & Lee University, and 
Wayne State University. �

Calling all authors 

The �ichigan International Lawyer is issuing an invitation for article submissions for its Fall issue. 
Deadline for submissions is August 1, 2005. Submissions should be mailed to Professor Julia Ya Qin, 
Michigan International Lawyer, Wayne State University Law School, 471 W. Palmer, Detroit, MI 48202 
or emailed to ya.qin@wayne.edu.
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Minutes of Regular Section Meetings
By: Lois Elizabeth Bingham

On Tuesday, November 9, 2004, 
the International Law Section of the 
State Bar of Michigan held its regular 
scheduled Council Meeting at Miller 
Canfi eld in Troy, Michigan pursuant 
to notice duly circulated to all Section 
members.

Th e meeting was called to order at 
4:25 p.m. by the Chair, Randolph M. 
Wright. Th e Chair welcomed those in 
attendance and thanked Miller Can-
fi eld for hosting the meeting.

Section members and guests in 
attendance introduced themselves and 
their professional affi  liations.

Lois Elizabeth Bingham, Secretary 
of the Section, presented the Minutes 
of the Regular Meeting of the Council 
of the International Law Section held 
on June 15, 2004, which were pub-
lished in the Fall 2004 Edition of the 
Michigan International Lawyer. Upon 
motion duly made, seconded and 
unanimously carried, it was resolved to 
approve these minutes as presented.

Next, Scott Fenstermaker, Treasurer 
of the Section, presented the Treasurer’s 
Report. He indicated that the State 
Bar of Michigan had not fi nalized the 
financial report for the 12 months 
ending September 30, 2004 and had 
therefore not released any fi nancial in-
formation to the Section. Accordingly, 
he stated that would make his report at 
the next meeting of the Council. Mr. 
Fenstermaker informed the Council 
that interest earned on the Section’s 
account at the State Bar is held in an 
administrative account which accrues 
to the State Bar and not the individual 
sections of the State Bar.

Next, Randolph M. Wright, Chair 
of the Section, gave his report. He re-

marked that he was very pleased with 
the Annual Meeting of the Section 
which took place in October as there 
were over 50 persons in attendance. 
He then initiated discussion with the 
members present over the need to re-
vitalize the committees of the Section, 
and that he was seeking volunteers to 
chair and also serve on the following 
committees: Business Law; Customs 
Immigration; Arbitration; Interna-
tional Family Law; and International 
Tax. Howard Hill suggested that the 
Council set performance standards for 
each committee. Lois Bingham sug-
gested that an email communication 
be sent to all Section members to solicit 
participation. In response to questions 
regarding the role of Section commit-
tees, Mr. Wright indicated that there is 
currently no formal requirement that 
committees hold meetings, and that 
committee members serve as point 
persons on specifi c subject matters and 
assist in program development.

The Chair then discussed the 
Section’s continued membership in the 
International Bar Association (IBA). 
At the Chair’s request, Jan McMillan, 
past Chair, provided members with 
some background information on 
the IBA’s claim that the Section was 
delinquent in the payment of mem-
bership dues. Th e Chair sought input 
from the members in attendance on 
whether the Section obtained any ben-
efi ts from its membership in the IBA. 
Th e Chair asked Bruce Birgbauer and 
Lois Bingham to investigate the issue 
further and report back to the Council 
and the next Council meeting.

Th e Chair then asked for a report 
from Julia Qin and Kelly Dang on 

the Michigan International Lawyer. 
Ms. Dang indicated that the deadline 
for submission for the winter edition 
is November 15, with a publication 
deadline of December 1, 2004. She 
remarked that the winter edition will 
contain four (4) articles, one of which 
is a student article.

Th e Chair also discussed the Law 
Student Scholarship Program. He re-
minded the members that at the June 
2004 Council Meeting, the Section 
tabled a discussion as to whether the 
Section should extend the Scholarship 
Program to all six (6) Michigan law 
schools. Th e Chair re-opened the mat-
ter and sought comments from those 
present. After reviewing the Bylaws of 
the Section, the past fi nancial history 
of the Section, and the reasons why the 
Section started the Scholarship Pro-
gram, it was decided that the Scholar-
ship Program will consist of an essay 
competition open to students attend-
ing anyone of the six (6) Michigan law 
schools. Th e Scholarship Program will 
off er a 1st and 2nd prize cash award, 
and the opportunity to be published 
in the Michigan International Lawyer. 
Th e Chair appointed Howard Hill to 
establish a committee to implement 
the 2005 Scholarship Program and de-
termine the essay topic and applicable 
rules of submission.

Th e Chair then discussed upcom-
ing programs for the Section. He 
remarked that due to the current po-
litical climate, it was unlikely that the 
Section will be able to sponsor a trip to 
Cuba. He sought suggestions for other 
locations and indicated that a survey 
may be useful to determine interest. 
He further remarked that there were 
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no further details on the proposed 
tour of the Detroit Airport to learn 
of the newest security procedures. He 
then asked Howard Hill to provide 
a report on the program on the ED 
Data Privacy Directives scheduled to 
be presented at the next Council Meet-
ing. Mr. Hill indicated that Robert 
Rothman, the Chief Privacy Offi  cer 
of General Motors Corporation, had 
agreed to speak to the Section at the 
January 18, 2005 Council Meeting. 
Th e Chair then reported that Stuart 
Deming is working on a program on 
the Foreign Corrupt Practices Act and 
sought input from the members pres-
ent as to whether a half-day formal 
presentation or a brief informal pre-
sentation after a Section meeting was 
preferred. Mr. Wright indicated that 
he will assist Mr. Deming with this 
program. Next, the Chair asked Bruce 
Birgbauer, the Chair- Elect, to com-
ment on the 2005 Annual Meeting of 
the Section. Mr. Birgbauer indicated 
that details will be forthcoming at the 
next Council Meeting.

Next, the Chair asked Jan McMil-
lan to comment on the December 
2005 edition of the Michigan Bar 
Journal that will be dedicated to in-
ternational law matters. Ms. McMillan 
reported that the Section will need to 
contribute 3 to 4 articles but that no 
deadlines had been established. Finally, 
the Chair asked Mr. Birgbauer for a re-
port on the Section’s contributions to 
Legal Briefs, a column in the Michigan 
Bar Journal. Mr. Birgbauer reminded 
members that as Chair-Elect, he is 
responsible for submitting a 75 word 
news item on the Section’s activities. 
Mr. Birgbauer solicited suggestions 
for topics.

Th ere being no further business 
to come before the meeting it was 
adjourned at 5:30 p.m.
Respectfully submitted for approval 
by the Section 

Lois Elizabeth Bingham, Secretary
International Law Section,
State Bar of Michigan
January 18, 2005

On Tuesday, January 18, 2005, 
the International Law Section of the 
State Bar of Michigan held its regular 
scheduled Council Meeting at Berry 
Moorman, P.C. in Detroit, Michigan 
pursuant to notice duly circulated to 
all Section members.

Th e meeting was called to order at 
4:20 p.m. by the Chair, Randolph M. 
Wright. Th e Chair welcomed those in 
attendance.

Section members and guests in 
attendance introduced themselves and 
their professional affi  liations. 

Lois Elizabeth Bingham, Secretary 
of the Section, presented the Minutes 
of the Regular Meeting of the Council 
of the International Law Section held 
on November 9, 2004. Upon motion 
duly made, seconded and unanimous-
ly carried, it was resolved to approve 
these minutes as presented. 

Next, Scott Fenstermaker, Trea-
surer of the Section, presented the 
Treasurer’s Report for the 3 months 
ending December 31, 2004. Th e year-
to-date income was $11,910.00 and 
expenses were $1,209.01, for a net 
income of $10,700.00. When added 
to the beginning fund balance of 
$26,674.28, the Section has an ending 
fund balance of $37,375.27 as of De-
cember 31, 2004. Upon motion duly 
made, seconded and unanimously 
carried, it was resolved to approve the 
Treasurer’s report as presented.

Next, Randolph M. Wright, Chair 
of the Section, gave his report. He 
indicated that he and Bruce Birgbauer 
have been invited to attend a Section 
Leaders Advisory Council, scheduled 
for February 17, 2005, and that they 
have also been invited to represent 

the Section at the Board of Commis-
sioners Meetings scheduled for early 
spring in March or April, 2005, and 
in June.

Mr. Wright then remarked that 
he had received a good response to 
his request for volunteers to serve on 
Section committees, but that he was 
still seeking additional volunteers. He 
also commented that there appeared 
to be some problems with persons 
registering with the Section’s listserv. 
Ms. Bingham remarked that she would 
investigate the problem.

Th e Chair then asked for a report 
from John Mogk on the Michigan 
International Lawyer. Mr. Mogk in-
dicated that the Winter edition was 
to be released the next week and that 
the Spring edition would be released 
after March 21, 2005. Th e submis-
sion deadline for the Spring edition is 
February 1, 2005. He noted that the 
Winter edition had been delayed due 
to late submissions and editing issues 
associated with the transition of the 
publication of the journal to the pub-
lisher used by the State Bar. Mr. Mogk 
suggested that the Letter from the Chair 
should be submitted at a time closer to 
publication. Mr. Wright agreed with 
the suggestion and indicated he would 
respond accordingly. 

Next, the Chair asked Mr. Howard 
Hill to discuss the Law Student Schol-
arship Program. Mr. Hill reported that 
the proposed contest rules had been 
circulated to members of the Coun-
cil. He indicated Council members 
had expressed concerns regarding 
the proposed essay subject and also 
the requirement that all essays be 
submitted to all three judges, two of 
whom are professors at two of the laws 
schools whose students are eligible to 
participate in the essay contest. Ac-
cordingly, he noted that the committee 
had revised the contest rules so that 
students would be instructed to send 
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their submissions only to Mr. Hill, and 
that he would remove all identifying 
information before forwarding the es-
says to the other judges. He also noted 
that the topic of the essay contest is 
“Applicability of the Geneva Conven-
tions to Persons Viewed as Terrorists.” 
Mr. Hill further remarked that the 
committee intended to use student 
journals and area international law 
professors to promote the Section’s 
Scholarship Program. 

Th e Chair then solicited interest of 
the members in the proposed Metro 
Airport Tour. Mr. Wright indicated 
that he would follow up with Fred 
Smith to schedule a date and determine 
if there was a limit on the number of 
persons who could attend. If the tour 
takes place, Mr. Wright further agreed 
to submit an article to the Michigan 
International Lawyer. 

The Chair then discussed the 
Section’s upcoming program on the 
Foreign Corrupt Practices Act, to 
be facilitated by Stuart Deming. He 
solicited input from the members 
on whether the Section should pro-
ceed with an informal discussion for 
a smaller target audience or a larger 
presentation. Th e Chair indicated that 
Mr. Deming was scheduled to release 
a new book on the Foreign Corrupt 
Practices Act that is being published 
by the American Bar Association. He 
indicated that he would follow-up with 
Mr. Deming on the proposed format 
and topic of the upcoming program. 

Mr. Wright then asked Mr. Birg-
bauer to discuss the upcoming Annual 
Meeting of the Section. Mr. Birgbauer 
indicated that the topic for the pro-
gram to be presented in conjunction 
with the Annual Meeting of the Sec-
tion would involve China and the Au-
tomotive Industry. He indicated that 
the date and location for the meeting 
and program had not been selected. 
He sought input from the members on 

whether the meeting should be held in 
Lansing during the Annual Meeting of 
the State Bar, or on a diff erent date at 
a separate location. 

Mr. Birgbauer further commented 
on the need to submit a 75-word article 
to the State Bar for publication in the 
monthly State Bar Journal. He solicited 
topic suggestions and volunteers to 
provide him with a 75-word article. 
Mr. Birgbauer then noted that the 
University of Windsor was sponsor-
ing the Niagara International Moot 
Court Competition on March 18-19, 
2005, and was in need of judges for 
the competition. He also remarked 
that Standard Federal was sponsoring 
the 58th Vienna Strauss Ball and that 
dance lessons would be available for 
interested persons. 

The Chair then remarked that 
Wayne Law School was in need of prac-
tice judges for the Jessup Competition 
to be held at the school. Mr. Wright 
indicated that if anyone was interested 
to please contact him or Professor Fox 
at Wayne Law School.

Next, the Chair asked Mr. Birg-
bauer to discuss the Section’s member-
ship in the International Bar Associa-
tion (IBA). Mr. Birgbauer indicated 
that the IBA has approximately 16,000 
individual lawyers as members and 
approximately 180 bar association 
members. He noted that membership 
dues in the IBA for bar associations is 
determined by the number of members 
within the specifi c bar association. He 
remarked that based on the number 
of members the Section currently has, 
the Section would owe the IBA ap-
proximately 70.00 GBP per annum 
for membership dues. Mr. Birgbauer 
recommended that the Section con-
tinue its membership in the IBA and 
consider sending a Section representa-
tive to the IBA meeting for the next 
2-3 years in order for the Section to 
determine if membership in the IBA 

has any real value to the Section. In re-
sponse to concerns raised by members 
present who were familiar with format 
and costs associated with attending 
IBA meetings, the Chair tabled this 
issue for further discussion.

 Finally, the Chair commented on 
the need for the Section to submit 3-
4 articles by September 2005 for the 
State Bar of Michigan Journal - Inter-
national Law Edition to be published 
in December 2005. 

Th ere being no further business, 
the meeting adjourned at 4:56 p.m.

Respectfully submitted for approv-
al by the Section
Lois Elizabeth Bingham
Secretary
International Law Section,
State Bar of Michigan
April 19, 2005

The Michigan International Lawyer, which 
is published three times per year by the Interna-
tional Law Section of the State Bar of Michigan, is 
Michigan's premiere international law journal. Our 
mission is to en hance and contribute to the pub lic's 
knowledge of world law and trade by publishing 
articles on con tem po rary in ter na tion al law topics 
and issues of general interest.

The Michigan International Lawyer invites 
unsolicited manuscripts in all areas of international 
interest. Manu scripts should be available in hard 
copy and electronic format. Manuscripts submitted 
for consideration cannot be returned unless accom-
panied by a $5 check or money order made payable 
to Wayne State University Law School for shipping 
and handling.

All submissions may be forwarded to the editor 
at the following address:

Professor John E. Mogk, Editor
Michigan International Lawyer

Wayne State University Law School
471 W. Palmer

Detroit, Michigan 48202
(313) 577-3955 

 jmogk@yahoo.com

Submissions Guidelines
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Event Calendar 2004 -2005:
Meetings, Seminars, & Conferences of Interest

IS NM              = Section   = Michigan  =National =International           =Teleconference                         

M I

N

Saturday, May 14, 2005 
Michigan Trial Lawyers Association 
Annual Banquet 
Dearborn, MI 
http://www.mtla.net/events.html

Tuesday, May 17, 2005 
AILA Teleconference: O And P 
Visas 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,7996

Wednesday, May 18, 2005 
ABA General Practice, Solo & Small 
Firm Meeting 
Miami, FL 
http://www.abanet.org/cle/compcal.html

Wednesday, May 18, 2005 
API Annual Conference on Prepaid 
Legal Services 
San Francisco, CA 
http://www.abanet.org/cle/compcal.html

Th ursday, May 19, 2005 
Increasing Your Firm’s Profi tability 
in a Challenging Economy 
Grand Rapids, MI 
http://www.michbar.org/e-journal/Profi tability_
Seminar.pdf

Th ursday, May 19, 2005 
Th e Role of International Tribunals 
Washington, DC
 http://www.abanet.org/adminlaw/letter_may19.doc

Friday, May 20, 2005 
International Litigation Update: 
Hot Topics in Int'l Litigation 
Miami, FL 
http://www.abanet.org/intlaw/meet/fl alitigation.pdf

Tuesday, May 24, 2005 
AILA Teleconference: Open Forum-
Discussion of PERM 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,9051

Th ursday, May 26, 2005 
Annual Tax Conference 
Plymouth, MI 
http://www.michbar.org/tax/summerconference.cfm

Th ursday, May 26, 2005 
Washington Colloquium on the Inter-
American Human Rights System 
Washington, DC 
http://www.wcl.american.edu/humright/
hracademy/2005/meeting.cfm

Friday, May 27, 2005 
Regional Trade Agreements and the 
WTO Legal System 
Edinburgh, UK 
http://www.hss.ed.ac.uk/ila/index.htm

Tuesday, May 31, 2005 
2005 Summer Academy on Human 
Rights & Humanitarian Law 
Washington, DC 
http://www.wcl.american.edu/humright/hracademy/

Wednesday, June 01, 2005 
National Conference on Professional 
Responsibility & Client Protection 
Chicago, IL 
http://www.abanet.org/cle/compcal.html

Th ursday, June 02, 2005 
ABA Conference on Article 9 of the 
UCC 
Chicago, IL 
http://www.abanet.org/cle/compcal.html

Friday, June 03, 2005 
Annual Business Law Section 
Banquet 
Mt. Pleasant, MI 
http://www.michbar.org/business/calendar.cfm

Tuesday, June 07, 2005 
AILA Teleconference: Retention & 
Loss of U.S. Citizenship with Dual 
Nationality 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,8529

Friday, June 10, 2005 
Upper Michigan Legal Institute 
Mackinac Island, MI 
http://www.michbar.org/news/releases/archives05/
UMLI_reg.pdf

Friday, June 10, 2005 
Drivers for the Evolution of U.S. 
Environmental Laws and Practice 
Baltimore, MD
http://www.abanet.org/publicserv/environmental

Friday, June 10, 2005 
National Spring Conference on the 
Environment 
Baltimore, MD 
http://www.abanet.org/publicserv/environmental/
2005SCELSpringConf.html

Tuesday, June 14, 2005 
International Law Section Council 
Meeting 
Detroit Athletic Club 
http://www.michbar.org/international/calendar.cfm

Tuesday, June 14, 2005 
AILA Teleconference: Good 
Remedies for New Practitioners Series 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,8532

Th ursday, June 16, 2005 
ICLE Creditors’ Rights 2005 
Seminar 
Troy, MI
http://www.icle.org/seminars/seminar_schedule.
cfm?PRODUCT_CODE=2005CR1701

Wednesday, June 22, 2005 
AILA Annual Conference 
Salt Lake City, UT 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,7972

Th ursday, June 23, 2005 
Organization & Time 
Management Skills for Lawyers 
Washington, DC 
http://www.abanet.org/cle/compcal.html

Friday, June 24, 2005 
Michigan Defense Trial Counsel’s 
27th Summer Conference 
Acme, MI 
http://www.mdtc.org/pdf/MDTCspon05fi nal.pdf

Th ursday, June 30, 2005 
ICLE Estate and Financial Planning 
Seminar 
Troy, MI 
http://www.icle.org/seminars/seminar_schedule.
cfm?PRODUCT_CODE=2005CR2620

Th ursday, June 30, 2005 
Hague Joint Conference on 
Contemporary Issues of Int'l Law 
Th e Hague 
http://www.asser.nl/

TBA 
Security Procedures Related to Air 
Travel 
http://www.michbar.org/international/events.cfm
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Sunday, July 03, 2005 
Annual Program in International 
Human Rights 
Oxford, UK 
http://www.gwu.edu/%7Especprog/abroad/oxford.html

Tuesday, July 19, 2005 
AILA Teleconference: 
Understanding Immigration 
Related Security Checks 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,9009

Th ursday, August 04, 2005 
ABA Annual Meeting 
Chicago, IL 
http://www.abanet.org/annual/2005/

Friday, August 05, 2005 
ABA Administrative Law Section 
Annual Meeting 
Chicago, IL 
http://www.abanet.org/adminlaw/calendar.html

Friday, August 05, 2005 
ABA International Law Section 
Annual Meeting 
Chicago, IL 
http://www.abanet.org/annual/2005/

Th ursday, August 25, 2005 
International Trust and Estate 
Planning 
Seattle, WA
http://www.ali-aba.org/

Wednesday, August 31, 2005 
49th Congress of the Union 
Internationale des Avocats 
Paris, France 
http://www.abanet.org/intlaw/meet/uia_sept_2005.pdf

Friday, September 16, 2005 
AILA Fall CLE Conference 
San Francisco, CA 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,7829

Th ursday, September 29, 2005 
Customary International Law: 
Challenges, Practices, Debates 
Montreal, Canada 

Th ursday, September 29, 2005 
Forum on Air and Space Law 
Montreal, Canada 
http://www.abanet.org/cle/compcal.html

Th ursday, September 29, 2005 
Going International: Fundamentals 
of Int'l Business Transactions 
Chicago, IL 
https://www.ali-aba.org/aliaba/CL037.HTM

Friday, September 30, 2005 
Immigration in the 21st Century 
St. Petersburg, FL 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,8937

I

N

�

S Th ursday, October 06, 2005 
International Law Section Annual 
Meeting, Business and Legal 
Challenges in China and India for 
Automotive Suppliers
http://www.michbar.org/international/events.cfm

Th ursday, October 06, 2005 
AILA Fundamentals of 
Immigration Law Conference 
Scottsdale, AZ 
http://www.aila.org/contentViewer.
aspx?bc=8,3660,8853

Th ursday, November 17, 2005 
ABA Administrative Law 
Conference 
Washington, DC 
http://www.abanet.org/adminlaw/calendar.html

Th ursday, February 09, 2006 
ABA Midyear Meeting 
Salt Lake City, UT 
http://www.abanet.org/midyear/2005/

Wednesday, March 29, 2006 
American Society of International 
Law Annual Meeting 
Washington, DC 
http://www.asil.org/events/annualmeeting.html

Th ursday, May 04, 2006 
Immigration Law: Basics and More 
Washington, DC 
https://www.ali-aba.org/aliaba/crslst2.asp#D
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The MIL will begin publishing a 
member news section reporting job 
changes, weddings, births, and other 
life events.  Please send your news to 
capatrick@gmail.com.

Send us your news!
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S B  M

International Law Section  Leadership Roster 2004-2005

CHAIR:
 Randolph M. Wright
 Berry Moorman PC
 255 E. Brown St #320
     Birmingham, MI 48009-6210
     Telephone:  (248) 645-9680
     Fax: (248) 645-1233
 rwright@berrymoorman.com

CHAIR-ELECT:
Bruce D. Birgbauer

     Miller, Canfi eld, Paddock & Stone
 150 W. Jeff erson #2500
     Detroit, MI 48226-4415
     Telephone: (313) 496-7577
     Fax: (313) 496-8451
     birgbauer@millercanfi eld.com

SECRETARY:
Lois E. Bingham

 RL Polk & Co.
 26955 Northwestern Highway
 Southfi eld, MI  48034
 Telephone: (248) 728-7791
 Fax: (248) 728-7502
 lois_bingham@polk.com

TREASURER:
Scott T. Fenstermaker

 3607 Elder Road S.
 West Bloomfi eld, MI  48324
 Telephone: (248) 360-2182
 Fax: (248) 360-2182
  scott_fenstermaker@yahoo.com

COUNCIL:
Term Expiring 2005
Narinder J. S. Kathuria

 3331 Bloomfi eld Shore Drive
 West Bloomfi eld, MI 48323
 Telephone: (248) 855-8159
 Fax:  (248) 855-8426
 nari@aol.com

 Marc C. McGuire
 Delphi Automotive Systems
 PO Box 5052
 MC 480-414-420
 Troy, MI 48007
 Telephone: (248) 813-2517
 Fax: (248) 813-2491
 marc.c.mcguire@delphi.com

 Andrew Segovia
 General Motors Corporation
 300 Renaissance Center
 MC 482-C25-C22
 Detroit, MI 48265
 Telephone: (313) 665-4745
 Fax: (313) 665-4695
 andrew.segovia@gm.com

 James S. Serocki
 KPMG LLP
 150 West Jeff erson, Suite 1200
 Detroit, MI  48243-1507
 Telephone: (313) 983-0301
 Fax: (313) 983-0008
  jserocki@kpmg.com

 Nicholas J. Stasevich
 Butzel Long PC
 150 West Jeff erson
 Detroit, MI  48226
 Telephone: (313) 225-7035
 Fax: (313) 225-7080
 stasevich@butzel.com

Term Expiring 2006
 Frederick J. Frank
 Honigman Miller Schwartz and Cohn 

LLP
 2290 First National Bldg
 Detroit, MI  48226
 Telephone:  (313) 465-7384
 Fax:  (313) 465-7385
 fj f@honigman.com

 John E. Mogk
 1000 Yorkshire Road
 Grosse Pointe Park, MI  48230
 Telephone: (313) 885-4589
 Fax: (313) 885-5569
 jmogk@yahoo.com

 Frederick B. Smith
 Offi  ce of Assistant Chief Counsel
 US Customs Service
 477 Michigan Ave #281
 Detroit, MI  48226
 Telephone: (313) 442-0378
 Fax: (313) 226-5559
 frederick.b.smith@customs.treas.gov
 Peter Swiecicki
 Baker & McKenzie
 3 W. Lane
 Dearborn, MI  48124
 Telephone: (313) 510-6450
 piotr.swiecicki@bakernet.com 

Term Expiring 9/2007
 Sheryln L. Adle 
 Compuware Corporation
 One Campus Martius
 Detroit, MI  48226
 Telephone: (313) 227-2834
 sheryl.adle@compuware.com

 William H. Dance
 Fragomen, Del Rey, Bernsen and Loewy
 2301 West Big Beaver Road
 Ste. 225
 Troy, MI 48084
 Telephone: (248) 649-5404
 Fax: (248) 649-5121
 wdance@fragomen.com

 Carla S.  Machnick 
 Miller, Canfi eld, Paddock & Stone
 150 West Jeff erson Ste. 2500
 Detroit, MI  48226
 Telephone: (519) 977-1555  
 Fax: (519) 977-1566
 machnick@millercanfi eld.com

COMMITTEE CHAIRS:
Business Law 
 Peter Swiecicki
 Baker & McKenzie
 3 W. Lane
 Dearborn, MI  48124
 Telephone:  (313) 510-6450
 piotr.swiecicki@bakernet.com

 Scott T. Fenstermaker
 3607 Elder Road S.
 West Bloomfi eld, MI 48324
 Telephone: (248) 360-2182
 Fax: (248) 360-2182
 scott_fenstermaker@yahoo.com 

 Frederick J. Frank
 Honigman Miller Schwartz
  and Cohn LLP
 2290 First National Bldg
 Detroit, MI 48226
 Telephone: (313) 465-7384
 Fax: (313) 465-7385

fj f@honigman.com

Nicholas J. Stasevich
Butzel Long, P.C.
150 W. Jeff erson Ave., Ste 900
Detroit, MI 48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
stasevic@butzel.com
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Customs
Andrew P. Doornaert
Miller, Canfi eld, Paddock
& Stone, P.L.C.
150 West Jeff erson Ave. 
Ste 2500
Detroit, MI 48226-4415
Telephone: (313) 496-8431
Fax: (313) 496-8452
doornaert@millercanfi  eld.com

Frederick B. Smith
Offi  ce of Assistant Chief Counsel
US Customs Service
477 Michigan Ave #281
Detroit, MI 48226
Telephone: (313) 442-0378
Fax: (313) 226-5559
frederick.b.smith@customs.treas.gov

Immigration Law
Linda Armstrong
Butzel Long P.C.
150 West Jeff erson, Suite 900
Detroit, MI 48226
Telephone: (313) 983-7476
Fax: (313) 225-7080
Armstrong@butzel.com

Ingrid K. Brey
Law Offi   ces of Ingred K. Brey, P.C.
15124 Kercheval
Grosse Pointe Park, MI 48230
Telephone: (313) 822-8888
Fax: (313) 822-8822
ibrey@ikbpc.com

Andrea Olivos-Kah
Miller, Canfi eld, Paddock & Stone

 150 W. Jeff erson, Suite 2500
 Detroit, MI 48226
 Telephone: (313) 963-6420
 Fax:  (313) 496-8452

International Dispute Resolution
Randolph M. Wright
Berry Moorman PC
255 E. Brown St #320
Birmingham, MI 48009-6210
Telephone: (248) 645-9680
Fax: (248) 645-1233
rwright@berrymoorman.com

Mary A. Bedikian
Professor of Law
Director of Alternative Dispute   

       Resolution Program
Michigan State University, 
College of Law
368 Law College Building
East Lansing, MI 48824-1300
Telephone: (800) 844-9352
Fax: (517) 432-0098
bedik@law.msu.edu
 

International Family Law
Jan Rewers McMillan
400 Galleria Offi  centre Suite 117
Southfi eld, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
jrmcmillan@provide.net

International Tax
Michael Domanski
Honigman Miller Schwartz and   

       Cohn, LLP
660 Woodward Avenue
2290 First National Building
Detroit, MI  48226-3506
Telephone:  (313) 465-7352
Fax:  (313) 465-7353
mdomanski@honigman.com

James S. Serocki
KMPG LLP
150 West Jeff erson, Suite 1200
Detroit, MI 48243-1507
Telephone: (313) 983-0301
Fax: (313) 983-0008
 jserocki@kpmg.com
   
Don Wilson
Deloitte & Touche, LLP
600 Renaissance Center #900
Detroit, MI 48243
Telephone: (313) 396-5848
Fax: (313) 566-5025
dwilson@dttus.com

Brian J. Sullivan
Deloitte & Touche, LLP
600 Renaissance Center #900
Detroit, MI 48243
Telephone: (313) 396-5848
Fax: (313) 566-5025
bsullivan@dttus.com

Website Committee 
Frederick J. Frank
Honigman Miller Schwartz
and Cohn LLP
2290 First National Bldg
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
fj f@honigman.com

Carla S.  Machnick 
Miller, Canfi eld, Paddock & Stone
150 West Jeff erson Ste. 2500
Detroit, MI  48226
Telephone: (519) 977-1555  
Fax: (519) 977-1566
 machnick@millercanfi eld.com

LIAISONS:
Academic Liaison:
Virginia B. Gordan
Assistant Dean of International   

       Programs
Th e University of Michigan   

        – Law School
941 Legal Research Building
Ann Arbor, MI  48109-1215
Telephone:  (734) 764-5269
Fax: (734) 763-9182
 vgordan@umich.edu

Commissioner Liaison:
Thomas W. Cranmer
Miro Weiner & Cranmer, PC
38500 Woodward Ave., Suite 100
P. O. Box 908
Bloomfi eld Hills, MI   48304
Telephone: (248) 258-1202
Fax: (248) 646-5052
tcranmer@mirolaw.com
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    Michigan International Lawyer:
Professor John E. Mogk
Wayne State University 
Law School
1000 Yorkshire Road
Grosse Pointe Park, MI  48230
Telephone: (313) 577-3955
Fax: (313) 885-5569
 jmogk@yahoo.com

Professor Julia Y. Qin
Wayne State University 
Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-3940
Fax:  (313) 577-2620
ya.quin@wayne.edu

Kelly Dang
Wayne State University 
Law School
812 Gott

       Ann Arbor, MI 48103
       Telephone: 734-255-0838

kellytdang@gmail.com 

Thomas Lee
Wayne State University 
Law School
1902 4th Street NW
Grand Rapids, MI  49504
x95lee@gmail.com

Christi Patrick
Wayne State University Law School
250 East Harbortown Drive #711
Detroit, MI  48207-5011
Telephone:   (313) 567-4937
capatrick@gmail.com

EX-OFFICIO:
Jan Rewers McMillan
Law offi  ces of Jan Rewers McMillan
400 Galleria Offi  centre #117
Southfi eld, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
jrmcmillan@provide.net

Stuart H. Deming
259 East Michigan Avenue, Suite 406
Kalamazoo, MI 49007-6114
Telephone: 616) 382-8080
Fax: (616) 382-8083

Godfrey J. Dillard
Attorney at Law
PO Box 311421
Detroit, MI  48231
Telephone: (313) 964-2838
Fax: (313) 259-9179
godfreydillard@compuserve.com

Stephen W. Guittard
131 E 66th St. #2A
New York, NY  10021-6129
Telephone: (212) 628-6963

Howard B. Hill
PO Box 36632
Grosse Pointe Farms, MI 48236
Telephone: (313) 882-8184 
Email: howardbhill@comcast.net

Professor John H. Jackson
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C.  20001
Telephone: (202) 662-9837
Fax: (202) 662-9408
jacksojo@law.georgetown.edu

Robert D. Kullgren 
Varnum, Riddering, Schmidt & 
Howlett LLP
Bridegewater Place
PO Box 352
Grand Rapids, MI  49501-0352
Telephone: (616) 336-6000
Fax: (616) 336-7000
rdkullgren@varnumlaw.com

Clara DeMatteis Mager
Butzel Long PC
150 W. Jeff erson
Detroit, MI  48226
Telephone: (313) 225-7077
Fax: (313) 225-7080
mager@butzel.com
     
J. David Reck
Miller, Canfi eld, Paddock & Stone
121 S. Barnard, #7
Howell, MI 48843
Telephone: (517) 546-7600
Fax: (517) 546-6974
reck@millercanfi eld.com

Susan Waun de Restrepo
General Motors Corp.
PO Box 300
MC 482-C14-B16
Detroit, MI  48265-3000
Telephone: (313) 665-3967
Fax: (313) 665-4121
susan.waun@gm.com 

Logan G. Robinson
Vice President and General Counsel
Delphi Automotive Systems
MC 483-400-603
5725 Delphi Drive
Troy, MI 48098-2815
Telephone: (248) 813-2537
Fax: (248) 813-2491
logan.robinson@dephi.com

Timothy F. Stock
2200 Wilson Blvd #102-255
Arlington, VA  22201-3324
Telephone: (703) 524-2960
Fax: (707) 897-2537
timlecia2@aol.com

Bruce C. Thelen
Dickinson Wright PLLC
One Detroit Center
500 Woodward Ave #4000
Detroit, MI  48226-3425
Telephone: (313) 223-3500
Fax: (313) 223-3598
bthelen@dickinson-wright.com

Anthony P. Thrubis
General Motors – Legal Staff 
300 Renaissance Center
MC 482-C24-D24
Detroit, MI  48265-3000
Telephone: (313) 665-4768
Fax:  (313) 665-4896
anthony.p.thrubis@gm.com

Thomas R. Williams
 Kerr, Russell and Weber, PLC
One Detroit Center
500 Woodward Ave #2500
Detroit, MI  48226-3406
Telephone: (313) 961-0200
Fax: (313) 961-0388
trw@krwplc.com

Donald E. Wilson
Deloitte & Touche
600 Renaissance Center #900
Detroit, MI  48243-1704
Telephone: (313) 396-3260
Fax: (313) 396-3595
dowilson@dttus.com 
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Letter from the Chair

Dear Members and Colleagues:
Greetings to you on this fi ne spring 

day. 
The Section’s winter meeting was 

held at the law offi  ces of Berry Moorman 
PC in Detroit during week of the North 
American International Auto Show. 
Robert Rothman, General Motors Chief 
Privacy Offi  cer was the featured speaker 
on the topic of International Data Privacy 
Legislation. 

Th e Section issued a call for papers for 
the 2005 International Law Student Essay 
Contest on the topic of the Applicability of 
the Geneva Conventions to Persons Viewed as 
Terrorists. Howard B. Hill is the able chair 
of this eff ort. Th e essays will be judged by 
Professor Steven Ratner of the University of 
Michigan Law School faculty and Profes-
sor Gregory Fox of the Wayne Law School 
faculty. Th e Section will award two schol-
arships, one for $1,000 and one for $750, 
at the Section’s Annual meeting in the Fall 
2005. Also, the winning articles will be 
published in the Michigan International 
Lawyer:  Winter Edition.

Section members responded to the 
requests for support from Wayne State and 
University of Windsor law faculties and 
participated in the Jessup Moot Court and 
Niagra International Moot Court compe-
titions. Th e Section will continue to hold 
meetings at law schools around the state, 
expand the student essay contest, invite law 
students to join as student members, and 
participate in law school events like these 
to expose the students to the international 
practice of law.

Th e Section’s spring meeting was 
held at the University of Detroit Law 
School. It was well attended by a very 
diverse group of members and law stu-
dents. Stuart Deming made a very infor-
mative presentation on the US Foreign 
Corrupt Practices Act and, in particular, 
how its accounting and record keeping 
provisions lie at the core of the develop-
ments with Sarbanes-Oxley. 

Th e tradition of this fi ne publica-
tion Michigan International Lawyer 
continues with the support of section 
members submitting excellent articles. 
It is distributed in hard copy and on the 
State Bar of Michigan website. Please 
consider sharing your expertise and ex-
perience with the rest of the section by 
submitting an article for publication.

Upcoming section events include a 
strategic planning session June 14, 2005 
at Th e Detroit Athletic Club, and a tour 
of the US Department of Homeland 
Security facilities at Wayne County Met-
ropolitan Airport. 

Th e International Law Section An-
nual Meeting will be held at the Sheraton 
Hotel in Novi, Michigan on October 6, 
2005 starting at 2pm. A program on the 

topic Business 
and Legal Chal-
lenges in China 
and India for Au-
tomotive Suppli-
ers will follow the 
business meet-
ing. If you have 
not been able to 
participate in the 
quarterly council 
meetings, this is 
an excellent opportunity to meet your 
section’s leadership and members – please 
plan to join us.

Sincerely,

Randolph M. Wright
Chair
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