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The days are gradually getting longer and the mornings lighter. 
February will soon yield to March and the end of the Michigan 
winter.  

Planning for our March and May meetings is well underway. 
See further details below. Our Council meetings typically begin at 4:30 pm and 
Programs at 6:00 pm. We have food, drinks and networking before and after our 
Program and usually conclude by 7:30 pm.

Provide Educational and Interesting Programs for Members

The Section continues to have as its primary goal providing educational and 
interesting programs for its members. I am pleased to report that we’ve had two 
excellent Programs since my last letter:

• November 12, 2014: At Dykema’s downtown Detroit office, two speakers 
presented on “Doing Business in India.” Anubhav Kapoor, General Coun-
sel and Secretary of Tata Technologies, Inc. spoke to members about recent 
political, economic, regulatory and social trends in India, including the re-
cent national elections and changes to the Indian Companies Act. Vipan 
Bhalla, Co-Founding Partner of Cross Border Ventures, spoke about the 
new Prime Minister’s eight-point road map to success in India, key factors 
in establishing a joint venture in India, and 12 essential tips for doing busi-
ness in India. Mr. Kapoor and Mr. Bhalla thus provided Section members 
with many helpful insights into the rapidly changing legal and business 
landscapes in India. All present enjoyed the buffet of Indian food. Special 
thanks to Jeff Paulsen, Puneet Mohey and Dick Goetz for recruiting these 
speakers and to Dick Goetz and Dykema for their generosity in hosting us.

• January 21, 2015: At Western Michigan University Thomas M. Cooley 
Law School’s Auburn Hills campus, members heard a presentation on “Do-
ing Business In Mexico” from Marie Alsace Galindo, Director of Business 
Development at TechBA Michigan, a technology business acceleration pro-
gram of the U.S.-Mexico Foundation for Science sponsored by the Mexican 
Ministry of Finance. The presentation was also simulcast from Auburn Hills 
to Cooley’s Grand Rapids campus. As the snow fell outside, Ms. Galindo, 
an experienced attorney licensed in both Michigan and Mexico, spoke to 
members about Mexico’s position in world manufacturing and important 
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issues for U.S. manufacturers doing business in Mexico, including the ins and 
outs of Mexican IMMEX or maquila temporary import facilities, Mexican 
labor laws and Mexican tax laws. Notwithstanding the snow and poor road 
conditions, 25 or so brave members and guests attended and were rewarded 
with a much enhanced understanding of differences in Mexican law. Special 
thanks to Linda Armstrong for recruiting Ms. Galindo to speak, to Elliott 
Church for his efforts in recruiting Grand Rapids members, to Daphne Short 
and Mr. Church for coordinating facilities with Cooley in Auburn Hills and 
Grand Rapids, and to Cooley Law School for its generosity in hosting us both 
physically and virtually.

Our March and May Programs are:
• Our Thursday, March 12, 2015 Program will focus on “Doing Business in 

Canada” and will be held at the University of Detroit Mercy Law School’s 
downtown Detroit campus. At this writing, speakers include Marco Dolfi, 
principal at Miller Canfield LLP (Ontario).

• Our Wednesday, May 20, 2015 Program remains to be determined, as does 
the location of the May meeting. At the January meeting, Section members 
considered holding the May meeting in Grand Rapids if an appropriate topic 
and venue could be identified and sufficient attendance from members on the 
west side of the state assured.

Please stay tuned for additional information through the Section listserv.

Increase Membership and Diversity of Membership

The Section’s second goal for 2014-15 is to increase membership and diversity of 
membership. The Section has pursued this goal in several ways. First, the Section has 
sought to reach out to law students to boost membership among law students and new 
practitioners in the State. While law students have long shown interest in the Section 
and its activities, student attendance at Section meetings has historically been light, 
due to transportation issues, law school exams, academic calendars and other reasons. 
This year, the Section has therefore endeavored to bring its meetings to the students. As 
noted above, the Section’s January meeting was held at Cooley Law School’s Auburn 
Hills campus, and the March meeting will be held at the University of Detroit Mercy 
School of Law. Special thanks to Carmen Reyes (with a nod to Troy Harris) for agreeing 
to serve as the University of Detroit Mercy Law School’s student representative to the 
Section. The Section is still looking for law student representatives from the University 
of Michigan Law School, Michigan State University College of Law, and Cooley Law 
School. Young lawyers are the Section’s future. The Section would welcome any sugges-
tions or additional efforts to increase law student involvement and attendance.

Second, the Section has also sought ways to expand its geographic outreach. The 
vast majority of the Section’s members are located in southeast Michigan. Based on 
State Bar of Michigan demographics, out of a total of approximately 413 members des-
ignating a Michigan county of residence in 2014, 292 members, or about 71% percent 
of the Section’s total membership in Michigan, lived in only three counties in southeast 
Michigan, comprising Oakland County (154 members), Wayne County (111 mem-
bers), and Washtenaw County (27 members). The remaining 121 members, or 29% 
percent, were scattered across the rest of the State, with the next highest concentrations 
in Kent County (32 members), Ingham County (20 members), and Macomb County 
(15 members). Perhaps not surprisingly, Section meetings have typically been held in 
southeast Michigan. While understandable from a logistics and attendance perspec-
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tive and to a large extent perhaps inevitable – at least for bar 
associations in states other than Rhode Island or Massachu-
setts – this practice makes it difficult for members outside of 
southeast Michigan to be actively involved in the Section. As 
an initial step, with thanks to Elliott Church for his efforts in 
reaching out to members in Kent County, the Section con-
ducted a simulcast of its January 2015 meeting to Cooley Law 
School’s Grand Rapids campus. At its March 2015 meeting, 
the Section will consider holding the May 2015 meeting in 
Grand Rapids or Lansing. The Section is also exploring SBM 
Connect, the State Bar’s new website platform for sections, 
and other technologies to make the Section virtually, if not 
physically, accessible to members outside southeast Michigan. 
Members with ideas in this regard are encouraged to contact 
the Section’s officers and Council members.

Third, the Section has continued to seek ways to in-
crease the personal diversity of its members. A membership 
that shows diversity not only of race and gender, but also of 
national origin, language, legal system, practice interest and 
professional experience would seem a prerequisite for an “in-
ternational” section such as ours, particularly in an increas-
ingly international Michigan economy. Members interested in 
serving as a Diversity/Inclusion Coordinator are requested to 
contact the Chair or other officers.

We look forward to you joining us at our next quarterly 
Council meeting and program on March 12, 2015 at the Uni-
versity of Detroit Mercy Law School’s campus in Detroit. The 
last regular ILS Council meeting of 2014-15 is scheduled for 
May 20, 2015. Further information on the location, program 

topics and presenters will be provided via the ILS listserv and 
the ILS LinkedIn website.

All members of the Section are invited and encouraged to 
attend the Section’s quarterly Council meetings as well as the 
programs that typically follow. If you have suggestions for pro-
grams or activities that you think should be considered by the 
Council, please do not hesitate to contact one of the Section’s 
officers or any Council member. We welcome all suggestions.

The primary means by which the Section’s officers com-
municate and distribute notices of meetings and programs is 
through the Section’s email listserv. If you have not received 
email notices of the Section’s recent meetings and programs, 
please go to the Section’s page on the State Bar of Michigan 
website or contact the State Bar of Michigan to sign up for the 
listserv. If your email address has changed, please sign up again 
with your current email address.

Please enjoy this issue of Michigan International Lawyer. I 
look forward to seeing you at the next Section event. If I can 
be of assistance to you or if you would like to talk with me 
about the issues and activities of the SBM International Law 
Section, please feel free to call me at (734) 761-9000 or email 
me at guenther@cmplaw.com.

Sincerely,

David B. Guenther
Chair, 2014-2015
International Law Section
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Japan’s Assent to the Convention:  Empty Promises or Cultural 
Change?

By Major (sel.) Nicholas W. Mull*

For more than two decades Japan earned itself the reputa-
tion as being a “safe haven” or “black hole” for parental child 
abduction.1  Despite significant pressure from the United 
States, the European Union and Australia Japan resisted be-
coming a contracting state to the Hague Convention on the 
Civil Aspects of International Child Abduction (“Conven-
tion”) until January 24, 2014 when Japan deposited its instru-
ment of ratification.2  Japan was certainly not the only country 
to resist.  In fact, up until the past few years no East Asian 
state was a party to the Convention.3  So why did Japan rise 
to the forefront of the debate regarding the Convention?  This 
occurred for several reasons, including close economic con-
nections between Japan and Western states as well as the large 
U.S. military presence in Japan.  But the most significant was 
the polarity between the legal and cultural mores of Japan re-
garding child custody and family law compared to that of the 
United States.

The Convention went in to effect in Japan on April 1, 
2014.4  Whether Japan will be truly committed to the en-
forcement of the principles of the Convention remains to be 
seen.  This article seeks to inform the reader regarding the 
background of the Convention, followed by a background of 
Japanese culture and Family Law.  The article will then discuss 
the actions taken by the Japanese Government to implement 
the Convention, processes for filing petitions with the Japa-
nese Central Authority (JCA), and the implications for the fu-
ture based on decided cases and other indicators to determine 
whether Japan’s assent is an empty promise or representative 
of a cultural shift.
 

Background

Convention

In the post World War II era, greater diplomatic efforts, 
the end of colonization and the regulation of the global econ-
omy through the Bretton Woods Institutions not only lead to 
a system of interdependent economies but also gave rise to a 
largely new phenomenon:  international marriage.  With the 
rise of international marriages naturally came a rise in children 
of those marriages and international divorces.  Starting in the 
1970s a new problem was identified:  international parental 
child abduction.  The Hague Conference on Private Inter-
national Law sought to create a legal framework to cure this 
problem.  As a result, The Hague Convention on the Civil 

Aspect of International Child Abduction 
(Convention) was ratified in 1980.

However, the Convention alone could 
not cure the problem because as with all 
treaty law, it only applied to Contracting 
States.  Noticeably absent from participa-
tion in the Convention were the majority 
of states outside of the Western world to 
include Japan.  In the 1970s international 
marriages in Japan numbered approximately 5,000 per year 
but that number has rapidly increased in recent decades to 
more than 40,000 international marriages per year.5  In the 
United States alone, from 1994-2012 the Office of Children’s 
Affairs opened 230 cases involving 321 U.S. children wrong-
fully taken to Japan.6  As of 2011, there were 100 active cases 
involving 140 U.S. children.7    

The Convention primarily seeks to return children to the 
State from which the child was habitually resident immediately 
prior to the wrongful removal or retention.8  The Convention’s 
secondary purpose is to guarantee access to a child (visitation) 
for parents that do not live in the State of habitual residence.9  
Most importantly from a legal perspective, the Convention 
does not resolve custody disputes between parents, but rather 
seeks to enforce the proper venue for jurisdiction.10  It is for 
the courts of the State of habitual residence to determine cus-
tody.  Specifically, Article 16 of the Convention prohibits the 
court in the taking-state from considering merits of custody 
once the application is filed.11

When assessing petitions, the first step is to ensure the 
complaint is being filed against a Contracting State; second, 
whether the petitioned state is the state of habitual residence; 
and third, if the first two are answered in the affirmative, 
whether the removal or retention of the child is wrongful.12  
Removal or retention is deemed wrongful if it was in breach 
of the custodial rights of the left-behind parent (LBP) under 
the laws of the child’s State of habitual residence and those 
custodial rights were being exercised at the time of the removal 
or retention, or at least would have been if not for the removal 
or retention.13  Sources of custodial rights can be by operation 
of law of the child’s State of habitual residence such as married 
parents, by judicial or administrative decisions, or through an 
agreement that has legal effect under the laws of the child’s 
State of habitual residence.14  A petition, however, is moot if 
the child was 16 years old at the time of the wrongful removal 
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or retention, or turns 16 years old prior to a court’s determina-
tion that a removal or retention was wrongful regardless of the 
age at the time the petition was filed.15 

If a court determines that a removal or retention was 
wrongful, Article 13 of the Convention enumerates some de-
fenses that give discretion to a court in determining whether 
to send a child back to the State of habitual residence.  These 
defenses are:  (1) the LBP consented or acquiesced to the re-
moval or retention of the child; (2) the child does not want 
to return and has reached an age of maturity in which the 
court may take into account his or her opinion; or (3) “there 
is a grave risk that his or her return would expose the child to 
physical or psychological harm or otherwise place the child 
in an intolerable situation.”16  A separate defense that can be 
invoked by the taking parent (TP) or a court adjudicating the 
petition is the human rights exception:  if the return of the 
child “would not be permitted by the fundamental principles 
of the requested State relating to the protection of human 
rights and fundamental freedoms,” the Contracting State may 
refuse to return the child.17    

There is one last provision that may preclude the return of 
the child of which is not a defense because it does not negate 
the wrongfulness of the removal or retention.  Under Article 
12 of the Convention, even if a court determines that a child 
has been wrongfully removed or retained the child will not be 
returned if more than one year has lapsed since the removal 
or retention occurred and the taking-parent (TP) can demon-
strate that the child is now well-settled in a new environment 
such that there is a de facto new State of habitual residence.18 

Japanese Culture & Family Law19

 The significance of Japan’s assent to the Convention 
cannot be realized without a surface comparison of family law 
between Japan and the United States.  Full coverage of this 
topic cannot be accomplished in this piece, but the main fac-
tors of culture and law that have been a source of the “black 
hole” reputation will be addressed such as custody differences, 
discrimination against foreign nationals, and the belief that 
family matters are personal in nature.

Most striking are the vast cultural and legal differences in 
Japan when it comes to custody of children after parents get 
a divorce.  Unlike the United States, Japanese family law does 
not distinguish between legal and physical custody of children.  
In Japan, custody is vested solely in one parent after a divorce, 
and that parent is almost exclusively the mother of the child, 
especially if the mother is a Japanese national.20  Since 2012, 
a court can order shared custody of a child but it is extremely 
rare and only results from a mutual agreement.21   Even if 
there is shared custody it is meaningless due to the koseki, the 
family registry system of Japan in which every Japanese family 
must be registered.  If a couple divorces, the mother and father 
will no longer be on the same registry and a child can only 

be registered once.  Whomever the child is registered under 
is the parent with de facto and de jure sole custody rights.22  
Although evolving a bit with the younger generation, the pre-
vailing belief in Japan is that it is harmful to a child’s wellbeing 
for both parents to share in custody and that children should 
not be separated from their mothers.  

Even in a situation of sole custody, most Americans would 
assume that the father would still receive court ordered visita-
tion rights.  However, this is not the case in Japan.  Unlike the 
United States where the right to parent is considered a fun-
damental Constitutional right the right to visitation or access 
of the child does not exist in Japan.23  As the parent with sole 
custody, the mother possesses the ultimate power to decide 
whether the father can visit the child. 

In Japan, family decisions such as custody, visitation, 
spousal support, or even child support are personal matters of 
which the government should limit involvement.24  Indeed, 
unlike in the United States, the non-paying of child support is 
not a crime in Japan just as international or domestic parental 
abduction is not.25  The private nature of these matters also 
results in the futility of attempting to enforce any order from a 
court that may grant visitation/access rights in Japan.  A father 
could report an abduction or denial of custodial rights to the 
police or even a court, and neither entity would take steps to 
enforce what Americans would perceive as his rights.

Analysis

Implementation & Process for Hague Abduction
 Petitions in Japan

Prior to depositing its instrument of ratification, the Diet 
(Japanese Parliament) had to implement legislation for future 
enforcement of the Convention.26  The implementing legisla-
tion went into effect on the same date that Japan deposited its 
final instrument of ratification, April 1, 2014.27  The Imple-
mentation Act covers the establishment of the Japanese Central 
Authority (JCA), the applicability of the Convention, domestic 
jurisdiction to hear Hague petitions and methods of petition.    

Under the Convention, each Contracting State is required 
to establish a Central Authority that manages all incoming 
and outgoing petitions. In the United States, the Depart-
ment of State’s Office of Children’s Issues under the Bureau 
of Consular Affairs is the Central Authority.28  In Japan, it is 
the Ministry of Foreign Affairs (MOFA).29  The MOFA has 
promulgated the policies and procedures for receiving incom-
ing and outgoing petitions from and to the 91 other Contract-
ing States.30  Pursuant to the Implementation Act, the MOFA 
not only manages the process but also funds much of it for 
LBPs in situations where they meet an economic means test.  
If an LBP cannot afford an attorney to represent his or her 
interest in the Japanese Family Court, the MOFA may make 
a pro bono attorney referral through the Japan Legal Support 
Center, ensuring the LBP is effectively represented.31  For an 
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eligible LBP, the MOFA may loan in advance without interest 
any attorney’s fees, interpreter’s fees and translation fees.32  To 
further ease the burden on LBPs filing petitions through the 
MOFA, the Implementation Act in Japan permits petitions to 
be filed either in English or Japanese.33

As of the date of implementation there were already hun-
dreds of pending cases where the wrongful removal occurred 
prior to April.  Now, the question is whether the formerly 
wronged LBPs have an avenue to seek justice.  Though the 
general answer is no, this was not solely a result of Japan’s re-
luctance to be a part of the international framework.  Article 
43 of the Convention states the Convention goes into effect 
on “the first day of the third calendar month” after the state 
deposits its approval of accession to the Convention, which 
for Japan was the first of April.  The Implementation Act was 
passed to specifically exempt any cases that existed prior to 
April.34  Thus, if a child was wrongfully removed to Japan on 
31 March there is no realistic recourse under the Convention 
in Japan.  The term “realistic” is used because there is techni-
cally an avenue independent of Hague to sue for habeas cor-
pus of a child, but there has never been a case in which such 
suit was successful.35  The MOFA may consider denial of ac-
cess cases in which the initial wrongfulness occurred prior to 
April because it could be interpreted as a continuing wrong, 
but as is discussed in the next section it is highly unlikely any 
of these cases will be decided in favor of an LBP.36 

The Implementation Act vested jurisdiction in only two 
Family Courts, Tokyo and Osaka.37  The purpose of limiting 
the cases to two courts in the entire country was to ensure 
a consistent application of the Hague Abduction standards.38  
The Osaka Court will also travel to Okinawa for petitions in-
volving TPs in Okinawa, which was originally expected to be 
a large venue for these cases due to the large American military 
presence.39 Once a petition is received by the MOFA, its first 
step is to locate the TP and attempt to initiate mediation pro-
ceedings between the TP and LBP.  If mediation fails, then the 
petition will be referred to the Family Court in Osaka or To-
kyo for adjudication.  The court costs and costs of alternative 
dispute resolution are borne by the MOFA.  The procedures 
are set up to resolve incoming petitions from LBPs within six-
weeks of receipt.40 

Implications for the Future

Since April 1, 2014, the MOFA has received 77 requests 
for assistance, 57 requests for access and 20 requests for the 
return of a child.  Of the 20 requests for return, 8 were cases 
of children wrongfully removed from Japan and the other 
12 were wrongful removals to Japan.41  Overall, there are 
some positive signs towards Japan’s commitment to cultural 
change but also indications that its assent to the Convention 
was an empty promise.  Regardless of its Japan’s stated com-
mitment, its assent to the Convention may not accomplish 

anything for common abduction cases that occur between 
Americans and Japanese mothers due to the nature of domes-
tic family law in Japan.

Japan has demonstrated some commitment to the Con-
vention.  The MOFA agreed to accept petitions in English, 
which it is not required to do under the Convention.  While 
the Convention authorizes a Contracting State to bear the 
costs of petitions, Japan has further agreed not only to bear 
mediation and court costs, but attorney’s fees, translation fees 
and interpreter fees as well for qualifying LBPs.  These steps by 
Japan and its communications to the U.S. reflect a state work-
ing toward a full embrace of the Convention.

On the contrary, the literature published by the MOFA to 
describe Convention processes reflects two themes that have 
been the source of much criticism; one is that Japanese parents, 
especially mothers have been in the right for past abductions; 
and two, there is an overwhelming preference of Japanese law 
to favor local nationals based on a belief that all children of 
Japanese parents are better off being raised in Japan.42  As an 
example, most international marriages in Japan are actually 
between Japanese men and women from other Asian coun-
tries, but the pamphlet almost exclusively portrays examples 
of Japanese women married to white men.43  The publica-
tion portrays Japanese mothers fleeing to Japan from abusive 
white men, which indicates the likelihood that Japan will very 
broadly interpret the grave danger defense.44  In fact domestic 
violence in Japan is to be expanded “to include non-tactile acts 
such as ‘yelling,’ ‘angry looks’ and [even] ‘silent stares’.”45  Fur-
ther, in the publication, children seem to “express dismay at 
being abducted from Japan,” but “display no dismay at being 
abducted to Japan, or instead show shock at not being allowed 
to return to Japan.”46 

During March 2014, at a meeting to discuss implemen-
tation of the Convention in Japan at the U.S. Consulate at 
Okinawa, Japan, a U.S. State Department official from the 
Tokyo embassy made clear that it seemed unlikely that Japan 
would enforce access petitions.  This makes sense in light of 
the discussion of the domestic law in the previous section be-
cause enforcing access petitions would effectively give a non-
custodial foreign national parent more rights than those given 
to a non-custodial Japanese father.47  Therefore, although Ja-
pan assented to the Convention, it will almost assuredly only 
enforce one of its two principle purposes.

Since April 2014, six cases have been resolved under the 
Convention:  three incoming petitions and three outgoing.  
The results of these cases have pointed toward the balanced 
fulfillment of the Convention with respect to wrongful remov-
als/retentions.  In July 2014, the United Kingdom ordered the 
return of a child to Japan.48  In September, the U.S. and Swit-
zerland also ordered the return of one child each to Japan as a 
result of wrongful removals by non-Japanese fathers.49  Of the 
three cases in which four children were returned from Japan 
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to States of habitual residence, all involved wrongful removals 
by Japanese mothers.  One involved the return of a child to Sri 
Lanka to his Japanese father, and the other two cases involved 
the return of children to non-Japanese fathers, one Canadian 
and one German.50 

Assent to the Convention offered a lot of promise for the 
many military cases in Okinawa.  However, the main problem 
is the Convention does not apply to the majority of situa-
tions involving our service members stationed in Japan.  If 
the Japanese mother leaves the American service member with 
the child(ren) while he is assigned to Japan, there is no inter-
national movement of the child so the Hague petition cannot 
be filed.51  It does not matter if the child previously lived in 
the U.S. or was even born in the U.S.  First, the question of 
State of habitual residence although not clearly defined and 
often litigated is a factual question of physical residence with-
out regard to citizenship.52  For children of military members 
serving in Japan, at some point Japan will be considered the 
State of habitual residence.  Secondly, even if Japan is not con-
sidered the State of habitual residence such as if the family 
just arrived on station, there is still no wrongful international 
movement of the child, and as a result these American fathers 
are without remedy due to the arcane nature of domestic fam-
ily law in Japan. 

Conclusion

 Japan is making positive steps toward ensuring pa-
rental rights on the international scale are preserved but it will 
take many more years before the full intent of the Conven-
tion is truly realized.  It will not be until Japan modernizes 
its approaches to family law domestically before it can truly 
modernize on the international scale.  Although the MOFA 
has communicated to the U.S. embassy that Japan has every 
intention of vigorously enforcing the Convention, it is already 
known that Japan is not likely to restore access rights under 
the Convention.  Further, Japan is likely to liberally construe 
the Article 13 defenses, most specifically in the area of domes-
tic violence.  The underlying message from the publications 
issued by the MOFA and status of domestic law in Japan indi-
cates that despite its assent to the Convention Japan will resist 
true reform of its domestic custody laws and as it pertains to 
access petitions it has made an empty promise.  
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*  DISCLAIMER:  ANY OPINIONS EXPRESSED IN 
THIS ARTICLE ARE THE OPINIONS OF THE AU-
THOR ALONE AND ARE NOT THE OFFICIAL 
POSITION OF THE DEPARTMENT OF DEFENSE, 
DEPARTMENT OF THE NAVY, OR U.S. MARINE 
CORPS.
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Introduction

Legal practitioners and business specialists alike, are con-
fronted with a variety of complex issues. On any given day, in-
house counsel, functional specialists, and general managers all 
face questions for which they are ill equipped to answer – sup-
plying only partial answers. With one seemingly simple deci-
sion, a major deal can be damaged, important intellectual prop-
erty exposed or key defenses to possible litigation washed away.

It is ironic that in a flattened world perpetuated by “glo-
balization” where we as legal professionals are so unprepared 
and conflicted? 

What opportunities exist for those who wish to meet their 
business goals, secure protections for intellectual property and 
expand their careers through appreciation and navigation of 
these complex waters?

In this article we explore key developing areas of potential 
conflict. With this complexity in mind we consider this an 
inflection point where business, legal, personal and national 
interests intersect. 

We accept that no one person can “know it all” and de-
velop a framework for operations inclusive of those who can 
develop solutions that navigate the complexity. Given the 
complexities of the issues, it is necessary to tap into a network 
of various organizations stretching across differing cultures 
and interests. 

We need to reach a point where we can understand 
the situation, not revel in the complexity but rather rec-
ognize it, summarize it and manage it. When some-
one says that it is too complicated to explain, we should 
question the source. As Einstein said “If you can’t ex-
plain it to a six year old, you don’t understand it yourself.”  

The landscape

Many of our fortune 500 call themselves “global” with 
operations and sales outside the US.  The monolithic Fortune 
500, a list of the 500 top companies in America, has given way 
to the Fortune Global 500. This is further compounded by the 
growing diversity in the Global 500. Of these 500 Companies 
only 128 are American, 95 are Chinese, and over 85 are Eu-
ropean (Global 500). “Previously dominated by multinational 
corporations from a few advanced economies, the Fortune 
Global 500 (FG500) headquarters list is now well represented 
by corporations from emerging economies. The number of the 
world’s largest companies headquartered in emerging econo-

mies has grown from 21 in 2000 to 132 
in 2014 (Carroll 1). Indeed it is not just 
the nature of multinational corporations 
that has become more global, but even our 
retirees are seeking to take advantage of 
countries with more advantageous tax laws. 
Including the “Foreign Earned Income Tax 
Credit” that allows you “to exclude the first 
$91,400 you earn in the foreign country 
from U.S. taxes” (Ultimate Guide to Retirement).

Not surprisingly, big law firms have recently aimed to add 
expertise in order to remain competitive - forever altering the 
international landscape of Law. Our largest law firms in the 
US have offices outside the US or partner with firms in other 
countries. “Since 2004, the number of Am Law 200 lawyers 
working outside the U.S. has more than doubled… Half of 
those lawyers work for the six mega-verein firms” (Big Law).

We are playing and living on a global field. As the figura-
tive and literal walls that once separated the global economy 
continue to come down, it is glaringly obvious that our way of 
approaching law merits updating. Our laws have not caught 
up to the break neck pace of globalization. This is evident in 
the difference in privilege rules, intellectual property practices, 
and regulations governing employment. 

While attorney client privilege is a matter of settled law in 
the US that is not always the case in other countries. As dis-
cussed by Beth Rose in  “Challenges For In-House Counsel In 
Multinational Corporations: Preserving The Attorney-Client 
Privilege In The Aftermath Of Akzo Nobel Chemicals Ltd. 
v. European Commission,” “In the U.S., client communica-
tions with in-house counsel are covered by the attorney-client 
privilege when they are made for the primary purpose of seek-
ing or rendering legal advice. See Upjohn v. United States , 449 
U.S. 383 (1981)”. Rose continues to discuss that “(w)hile the 
privilege is not absolute, it is firmly rooted in American juris-
prudence.  But several European countries, however, including 
France, Italy and Sweden, do not recognize a privilege between 
in-house counsel and their clients. Other countries such as the 
United Kingdom, Germany, the Netherlands and Belgium rec-
ognize a limited privilege” (Rose 1). This is evidenced in the 
Case In Akzo Nobel Chemicals Ltd. v. European Commission.

The complexity of privilege rules was brought to a head 
Akzo, when a group from the European Coalition raided Akzo 
offices in the UK, including correspondence between their lo-
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cal in house counsel and executives – all of which Akzo con-
sidered privileged. The court found that, “An in-house lawyer, 
despite his enrollment with a Bar or Law Society and the pro-
fessional ethical obligations to which he is, as a result, sub-
ject, does not enjoy the same degree of independence from his 
employer as a lawyer working in an external law firm does in 
relation to his client. Consequently, an in-house lawyer is less 
able to deal effectively with any conflicts between his profes-
sional obligations and the aims of his client” (Rose 1). While 
this has very limited scope, applicable only to cases in anti-
competition court, the differences between what is privileged 
in the US and the EU presents an example of the complexities 
in an increasingly “global” legal environment.  A well-trained 
attorney or experienced business leader could easily and logi-
cally assume their actions to include counsel provide privilege, 
which would be simply untrue. Akzo highlights the potential 
exposure and risk of damage presented by taking public infor-
mation said in private, even if the legal claims are defensible.   
How we communicate both across and within borders is sig-
nificantly impacted by the lack of certainty in what is and is not 
privileged. This extends into what we create for business as well.

The differing nature of Intellectual property (IP) rules 
presents territory for unassuming missteps. One place where 
IP has come to a head is the interaction between multi-nation-
al corporations and IP protections in China. The issues with 
IP in China go beyond the obvious. As Andreas Schotter and 
Mary Teagarden state in their article “Protecting Intellectual 
Property in China” “The effects from IP leakage in China are 

ubiquitous. They are visible in counterfeited items including 
toys, luxury goods, automotive and aircraft parts, pharmaceu-
ticals and other complex high-tech products. But IP violations 
go beyond products” (Schotter 1). “They extend to pirated 
operational processes and the replication of entire business 
and service models” (Schotter 1).  This can be a barrier for 
any corporations looking to enter into and become profitable 
in the Chinese market. In fact Schotter and Teagarden assert, 
“For many multinational corporations, IP leakage frequently 
becomes a barrier to Chinese sites becoming fully integrated 
partners in global innovation activities” (Schotter 1). 

Examples of these challenges are illustrated in the IP issues 
faced by Elon Musk and Tesla in China. When Tesla entered 
the Chinese market they lost the race to the trademark of-
fice for their own “name, Tesla, and their T” shaped badge, 
and company symbol (Young).  While this may sound prepos-
terous, to the surprise of Tesla, a young businessman, Zhan 
Baosheng, trademarked the symbol (Young). He claimed to 
be preparing to create an electric car (Young). He claimed his 
admiration for Tesla drove him to seek the trademark (Young). 
As Young points, out this is specious at best. While the prac-
tice of trolling is common elsewhere and not new, the chal-
lenge is how China responds. There is a high burden of proof 
in China; there a trademark must be recognizable. In a quirk 
that seems preposterous, Tesla was required to share the name 
and Trademark with Zhan (Young). 

While China will continue to develop laws will continue 
and to enact new statutes to discourage trolling, it may be too 
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little too late to prevent this from occurring to other brands. 
Young continues to point out that “China is really big on 
saying, ‘if you’re going in to prove that your mark is well-
known, you’re going to have to prove that it is well known 
in China’” (Young). This drives home the point of relevance. 
The perspective from which our actions are judged is the cul-
ture of the jurisdiction. During the day-to-day interactions, 
our personal comfort level may provide and false sense of se-
curity and ignore the cultural differences within a particular 
jurisdiction We assume what we know in brand or consider 
obvious is universal. 

Employment Law necessitates its own appreciation for 
jurisdictional and cultural differences. Clients are often posi-
tive that they know what they need to know about employing 
people from hire through terms of employment and cross bor-
der assignments. Whether starting, expanding or managing a 
business, the area of how we manage human resources is ripe 
for conflict and opportunity to gain competitive advantage.  

In the article Global Employment Law Compliance Com-
plex Differences Can Cause Headaches For Even Seasoned In-
House Counsel, Stephen Hirschfeld and Ginger Schroder assert 
that “Labor and employment laws and regulations vary greatly 
from jurisdiction to jurisdiction, often with substantial dif-
ferences in coverage, application and penalties for violation” 
(Hirschfield). Hirschfield and Schroder highlight areas of at 
will employment, discrimination, contract and labor laws that 
could bring exposure to an employer without context or expe-
rience (Hirschfield).  They recommend “the most effective way 
to ensure global employment law compliance is to conduct 
an employment law audit” (Hirschfield). Hirschfield offers 
that knowing “your company’s state of health” is important 
(Hirschfield). Hirschfield asserts that it is imperative to for le-
gal counsel to craft solutions to the known risks (Hirschfield).  

But in the employment area, is the quest to reduce risk or 
protect knowledge via legal counsel sufficient? In a large acqui-
sition legal compliance would tell only part of the story. Due 
diligence from a firm may give a sense of comfort if the opin-
ion is that the company is operating well. But, if the acquirer 
needs to modify labor contracts, change terms of employment 
and expand or contract cross jurisdictions, an evaluation may 
not be sufficient. It is critical that counsel work with profes-
sionals in human resources, finance and strategy to appreciate 
why and what is being sought in the transactions. Similarly es-
tablishing an employment contract may trigger acquired rights 
or terms that impact future growth plans of a business. Both 
in house and external counsel need to consider the context of 
the case and work together to achieve real results and increase 
success and relevance to global clients.

 More is needed.  The foundation of the solution is sound 
appreciation for the legal context surrounding the issue. Au-
dits as suggested by Hirschfield, local counsel and early trade-
marks as suggested in Young’s article and appreciation for the 

limits on privilege as discussed by Rose are important. 
In this complex world, employing other disciplines is key 

in order to simplify and thrive through multidisciplinary solu-
tions aimed at educating people charged with strategy and ex-
ecution in business is crucial. By increasing cultural awareness 
and decision-making skills, we can better prepare to compete. 

For example, In the area of privilege, mitigation and also 
improvement are possible by reaching to the corporate ethics 
offices and learning groups to reinforce the potential risks and 
offering a framework for approaching the risk. Further strat-
egy leaders with such awareness can weigh how they discussed 
details of their plans and perhaps learn that old way may no 
longer suffice. When the playing field changes, tactics must 
adapt as well. 

Similarly, when starting company or expanding a prod-
uct line or business, a more expansive approach to trademark 
protection is possible in light of the known risks highlighted 
by Young’s article. From an employment audit an employer 
knows their risk. However, business is seeking more than com-
pliance and risk mitigation. To grow, the new landscape must 
be appreciated and strategies and plans created to thrive.  Legal 
counsel needs to partner with business leaders and functional 
experts to create frameworks for achieving strategic goals.

Working together there is a framework that will help our 
clients and businesses compete.

The Framework 

The framework is simple. Assess the risk that exists in 
multiple dimensions. This is more than a cost benefit analysis 
or weighing the legal risk against business interest. Rather, it 
means asking a team of cross-functional experts to work to-
gether to create a plan focused on achieving a common goal. 

Traditionally the business professionals would ask legal 
advice and then apply it.  The legal assessment weighs the level 
of risk of the proposed action. The business people then weigh 
if they can accept the risk. If time allows, they may consider 
other options. This takes time as the options cycle through the 
various experts and ultimately go to a decision maker.

In the alternative, if experts with different cultural per-
spectives, different technical backgrounds are brought to-
gether with a request for one holistic solution, the options are 
explored in real time, blind spots such as the recognition of a 
trademark well known in the states are more readily apparent.  
While seemingly messy and perhaps more frustrating, the re-
sult can be powerful. 

I have experienced this approach in action working global 
acquisition and divestitures. I have seen it avoid significant 
mistakes possible if over valuing ability to change employment 
and labor contracts. Solutions may be crafted that not only 
are legally compliant but offer business growth as employees, 
customers and leaders in other countries realize the perspective 
and approach to solutions has changed.
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We can look at complexity and revel in it or we can face 
it and seek to explain it. For the later we will need more than 
one discipline or cultural perceptive. We will need to work 
together and focus on the goal not the complexity.  
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Executive Action in the Midst of Legislative Inaction: 
President Obama’s Immigration Accountability Measures Targeted at 
Immigration Reform 

By Meghan Covino and Chelsea Zuzindlak

In November 2014, President Obama announced his Im-
migration Accountability Executive Action (“Action”), which 
includes a series of measures designed to improve the United 
States immigration system.1  President Obama’s Action consti-
tutes the most sweeping immigration reform in decades.2  This 
article provides an overview of key portions of the Action.

The Problem 

President Obama has repeatedly emphasized that the 
United States immigration system is broken.3  At a recent Pres-
idential Address, President Obama noted two major pitfalls of 
the current system: first, few viable options exist for legalizing 
the approximately 11.3 million undocumented individuals 
currently living in the United States; and second, rigid and 
lengthy processes slow the immigration of individuals who 
want to come to the United States through lawful channels, 
keeping families apart for years and stymying the domestic 
economy.4  Though the Democratic-led Senate passed a bill 
aimed at comprehensive immigration reform in 2013,5 the bill 
did not move in the Republican-led House.  Frustrated by 
Congressional inaction, President Obama announced that he 
would use his executive authority to enact measures that will 
offer temporary respites until Congress develops legislation to 
overhaul the system.

Undocumented Individuals 

Current laws do not provide viable avenues to legalize 
the large undocumented population.  Accordingly, in 2012, 
President Obama announced the Deferred Action for Child-
hood Arrivals (“DACA”) program that allows undocument-
ed individuals under the age of 31 who came to the United 
States when they were under 16 years old to avoid removal 
and obtain the right to work legally if they are currently in 
school, have graduated from high school or are an honorably 
discharged veteran and have not been convicted of certain 
crimes.6  The 2012 DACA guidelines further require all eli-
gible individuals to prove that they were physically present 
in the United States on June 15, 2012 and that they have 
continuously resided in the United States for the five years 
immediately preceding that date.7

The Action extends the deferred action and employment 
authorization periods from two to three years and expands the 

class of eligible individu-
als to include people who 
have resided in the United 
States continuously since 
January 1, 2010 instead of 
June 15, 2007.8  The Ac-
tion will also eliminate the 
age cap that presently lim-
its relief to those under 31 
years of age.9  The Depart-
ment of Homeland Security (“DHS”) anticipates that it will 
implement the program by February 2015.10

President Obama also announced the creation of the De-
ferred Action for Parental Accountability (“DAPA”) program 
which will provide reprieve from removal to the undocumented 
parents of U.S. citizens and lawful permanent residents.11  To 
qualify for DAPA, an individual must have continuously resid-
ed in the United States since January 1, 2010, pass background 
checks and pay their fair share of taxes.12  DHS anticipates that 
it will begin accepting DAPA applications by May 2015.13

DACA and DAPA are not legalization programs.  They 
do not grant citizenship or lawful permanent resident status.  
Rather, these programs are tools to defer the removal of eli-
gible undocumented individuals from the United States tem-
porarily and they can be cancelled at any time.  

New Enforcement Policies 

The U.S. government does not have the resources to re-
move every undocumented individual residing in the United 
States.  Accordingly, the Action refines DHS’s enforcement 
priorities.

DHS will prioritize who gets removed from the United 
States by focusing on suspected terrorists, violent criminals, 
gang members and recent border crossers.14  Notably, Presi-
dent Obama is not extending prosecutorial discretion to the 
swell of individuals from Central and South America who 
crossed the United States-Mexico border without authoriza-
tion after January 1, 2014.15

DHS will also discontinue the Secure Communities 
program that sought to identify and facilitate the removal of 
criminal aliens in the custody of state and local police.16  In 
its place, DHS will implement a new Priority Enforcement 
Program which will still rely on fingerprint-based biometric 
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data submitted during police bookings to identify crimi-
nal aliens, but will only seek transfer of a foreign national 
to DHS custody when he or she has been convicted of a 
specifically enumerated crime.17  The new program aims to 
avoid Fourth Amendment concerns by limiting the number 
of foreign nationals detained beyond the point they would 
normally be released on account of immigration-related de-
tainer requests.

Family-Based Immigration 

Numerous rigid and lengthy processes hamper the immi-
gration of individuals who follow the law.  Certain measures 
in the Action seek to streamline these processes to facilitate 
family unity.  The following key measures announced in the 
Action will affect family-based immigration:

Expansion of I-601A Waivers:  Many undocumented fam-
ily members of U.S. citizens and lawful permanent residents 
can become permanent residents if they leave the United 
States, request and obtain a waiver of inadmissibility for their 
unlawful presence in the United States, and then apply for 
an immigrant visa at a U.S. consulate abroad.18  As a result, 
United States citizens and lawful permanent residents are of-
ten separated from their undocumented family members for 
years during this process.  To reduce separation times, DHS 
adopted regulations in 2013 allowing the spouses, unmarried 
children under the age of 21 and parents of U.S. citizens to 
apply for an inadmissibility waiver before travelling abroad for 
consular processing.19  The Action expands this program to in-
clude the spouses and sons and daughters of lawful permanent 
residents and the sons and daughters of U.S. citizens.20  DHS 
will also clarify the meaning of the “extreme hardship” stan-
dards that must be met to obtain this type of waiver.21

Protecting Family of U.S. Military Members:  DHS has the 
authority to grant parole, on a case-by-case basis, to certain 
foreign nationals so that they can enter the United States.22  
DHS’s parole authority has also been extended to individuals 
residing in the United States but who have not been lawfully 
admitted at a port of entry.  The latter use of advance parole 
is called “parole-in-place.”23  In 2013, DHS announced new 
parole-in-place policies meant to protect the undocumented 
family members of active U.S. military personnel and veter-
ans.24  To further support the military and its recruitment ef-
forts, DHS has since expanded those policies to include the 
undocumented family members of U.S. citizens and lawful 
permanent residents who seek to join the U.S. Armed Forces.25  

Business Immigration 

Rigid and lengthy processes also impact the flow of busi-
ness immigration.  The Action sets forth measures that aim 
to grow the U.S. economy and create jobs through stream-
lined business immigration.  The following key measures an-

nounced in the Action will affect employment-based immigra-
tion processes:

Modernization of the PERM Program:  PERM refers to 
the Permanent Labor Certification process, which is an ini-
tial step in obtaining employment-based permanent resident 
status.  PERM requires the Department of Labor (“DOL”) to 
certify that there are not sufficient U.S. workers for the job 
opportunity and that employment of the foreign worker will 
not adversely affect the wages or working conditions of U.S. 
workers.26  Before the DOL will certify an employer’s PERM 
application submitted on behalf of a foreign worker, the DOL 
requires the employer to engage in the exacting and time-
consuming recruitment of U.S. workers for the job offered.27  
Many of the recruitment activities mandated by the DOL are 
outdated and unnecessarily cumbersome.

The Action mandates that the DOL review and seek in-
put on the current regulations with the aim of streamlining 
the recruitment process, accelerating processing times and 
reducing the number of audited or denied PERM applica-
tions based on nonmaterial issues, such as typographical er-
rors.  Specific measures that the DOL will consider include: 
(1) options for identifying labor force occupational shortages 
and surpluses, (2) methods and practices designed to mod-
ernize U.S. worker recruitment requirements, (3) processes 
to clarify employer obligations to ensure PERM positions are 
fully open to U.S. workers, (4) the possibility for premium 
(expedited) processing, and (5) options for addressing non-
material errors.28  

Expansion of Optional Practical Training (“OPT”):  Foreign 
nationals studying in the United States pursuant to the F-1 
nonimmigrant status29 can obtain OPT for up to 12 months 
to engage in temporary employment related to their field of 
study.30  A student who receives a Science, Technology, Engi-
neering or Mathematics (“STEM”) degree in a program that 
is included on a designated list and works for an employer 
that uses the E-Verify program31 can obtain a 17-month 
OPT extension for a total of 29 months.32  Pursuant to the 
Action, DHS will expand the STEM degree programs eli-
gible for OPT, further extend OPT time for STEM graduates 
and strengthen relationships between schools and students 
during the OPT period to ensure that OPT truly furthers a 
student’s course of study.33  These measures will allow talented 
foreign students to utilize their education gained at U.S. uni-
versities to benefit the U.S. economy instead of taking their 
skills overseas.

Employment Authorization for Certain H-4 Spouses:  Un-
der the H-1B program, U.S. employers may file petitions 
to employ foreign workers in the United States temporarily 
to perform services in a specialty occupation.34  Spouses of 
H-1B employees can obtain H-4 status but are not entitled 
to work in the United States.  In May 2014, DHS issued a 
proposed regulation that would grant employment authoriza-
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tion to certain H-4 spouses of H-1B nonimmigrants who are 
in the process of seeking permanent resident status through 
their employment.35  The Action orders DHS to finalize this 
regulation.  This regulatory change would lessen the personal 
and economic hardship to H-1B employees and their spouses 
while they wait to become lawful permanent residents and 
help prevent H-1B workers from abandoning their efforts to 
obtain green cards to the detriment of their U.S. employers.

Guidance on “Specialized Knowledge” in L-1B Cases:  
Existing regulations do not contain a clear definition of the 
“specialized knowledge” required for L-1B employees who 
temporarily transfer from a company’s foreign office to its 
U.S. office.36  As a result, adjudicators have used broad dis-
cretion when reviewing these cases, resulting in harsh and 
inconsistent adjudications that have restricted multinational 
companies from transferring specialized knowledge personnel 
to the United States.  The Action instructs DHS to provide 
clear guidance on the definition of “specialized knowledge” to 
bring greater clarity to the program and improve consistency 
in adjudications.37

Modernization of Employment-Based Immigrant Visa 

System:  The government can issue only a certain number of 
immigrant visas each year, resulting in backlogs for certain in-
dividuals seeking permanent resident status.38  The visa back-
logs in the second- and third-preference employment-based 
categories for China and India have been particularly lengthy 
given the significant number of applicants from these coun-
tries.  President Obama has directed the heads of executive 
departments and agencies to investigate modernizing the visa 
system to make optimal use of the numbers of visas available 
by law.39  The Department of State and DHS recently pub-
lished a notice soliciting public input on potential improve-
ments, stating that the ultimate aims of this measure are to 
reduce government costs, improve services for applicants, re-
duce burdens on U.S. employers and combat waste, fraud and 
abuse, while safeguarding the interests of U.S. workers.40

Guidance on “Same or Similar” for I-485 Portability Cases:  
Many foreign workers cannot become lawful permanent resi-
dents because of visa backlogs.  Under current law, individu-
als with applications for permanent residence pending for 180 
days or longer can change jobs or employers when, among 
other things, the new employment is in the “same or similar” 
occupational classification.41  Uncertainty around the defini-
tion of “same or similar” prevents many workers from chang-
ing employers, seeking new opportunities or accepting pro-
motions for fear that their actions will derail their permanent 
resident process.  To eliminate the uncertainty, new guidance 
developed as a result of the Action will define “same or simi-
lar.”42  The guidance is expected to state that a worker can ac-
cept a promotion to a supervisory position or otherwise transi-
tion to related jobs in his field.43  This measure seeks to remove 

harsh restrictions on natural career progression that negatively 
impact foreign nationals, U.S. employers, and ultimately the 
U.S. economy.

Clarification on National Interest Waivers:  National Inter-
est Waivers allow foreign workers to seek lawful permanent 
resident status without obtaining PERM labor certification 
because it is in the interest of the United States.44  These waiv-
ers are underutilized, likely because there is insufficient statu-
tory language or agency guidance explaining under what cir-
cumstances they can be utilized.  The Action requires DHS to 
clarify the standard by which National Interest Waivers may be 
granted to foreign inventors, researchers and founders of start-
up enterprises, with the aim of benefitting the U.S. economy 
through job creation.45

Parole for Foreign Entrepreneurs:  Parole permits cer-
tain foreign nationals to enter the United States.  Pursuant 
to its “significant public benefit” parole authority,46 DHS will 
propose a program to grant entry to the United States, on a 
case-by-case basis, to inventors, researchers and founders of 
start-up enterprises who may not yet qualify for a National 
Interest Waiver but who have been awarded substantial U.S. 
investor funding or otherwise hold the promise of innovation 
and job creation in the United States.47  Advance parole in this 
instance would allow certain foreign nationals to develop new 
technologies or conduct cutting-edge research in the United 
States, rather than abroad. 

What Happens Next? 

Before any foreign nationals can benefit from the Action, 
the U.S. government needs to define, finalize and implement 
the changes.  In some cases, this will involve lengthy rulemak-
ing processes.  The government will implement some changes 
over the next several months, while other changes will take 
longer.  The Obama administration is working on the specific 
details required to implement these actions and is expected 
to release further details in the coming weeks and months.48  
Meanwhile, some Republicans have challenged the President’s 
clear legal authority to enact these measures and are attempt-
ing to prevent them from taking place.49  President Obama 
has stated that he will continue to work with Congress to pass 
comprehensive immigration reform that would replace his Ac-
tion on immigration; thereby definitively legalizing at least 
some percentage of the undocumented population and elimi-
nating the rigid and lengthy processes that encumber lawful 
immigration to the United States.50   

Authors’ Note

 Acting on a lawsuit filed by 26 states, a federal district 
court judge issued a preliminary injunction that temporar-
ily blocks the implementation of DAPA and the expanded 
DACA program.51 The injunction has no impact on the initial 
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DACA program implemented in 2012; therefore, individuals 
may continue to apply for benefits under the non-expanded 
program.52
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A Modern Approach to Tackling CFIUS Concerns
By Jeffrey Richardson

Jeffrey Richardson

Foreign direct investment (FDI) into American businesses 
is a major component of the U.S. economy. American com-
panies use FDI to fund domestic manufacturing plants, re-
search and development facilities, and support the growth of 
American jobs. However, due to the ownership and control 
restrictions placed on FDI participants, accommodating FDI 
into American businesses requires a deep understanding of the 
Committee on Foreign Investment in the United States (CFI-
US). This understanding allows practitioners to counsel clients 
seeking approval for FDI transactions that may be impactful 
upon U.S. national security. The remainder of this article pro-
vides a roadmap to navigate CFIUS and analyze transactions 
subject to CFIUS review, as well as an update as to some recent 
transactions affecting Chinese investors. 

Technically part of the U.S. Department of Treasury, CFI-
US is an inter-agency committee authorized to review the na-
tional security effect of transactions that could result in control 
of a U.S. business by a foreign person (Covered Transaction).1 
CFIUS operates pursuant to section 721 of the Defense Pro-
duction Act of 1950, as amended by the Foreign Investment 
and National Security Act of 2007 (FINSA) (section 721), and 
as further implemented by Executive Order 11858 and the 
regulations at 31 CFR Part 800 (CFIUS Regulations). CFIUS 

is chaired by the Secretary of the U.S. De-
partment of Treasury. Parties to a transac-
tion may submit a joint notice containing 
the transaction details so that the committee 
may assess if the transaction poses a national 
security concern.2  Notices to the commit-
tee are received, processed, and coordinated 
at the staff level by the Staff Chairperson, 
who also serves as the Treasury Depart-
ment’s Director of the Office of Investment Security.

The CFIUS committee members include the following 
U.S. Government department heads:
1. Department of the Treasury (Chairperson of CFIUS) 

2. Department of Justice 

3. Department of Homeland Security 

4. Department of Commerce 

5. Department of Defense 

6. Department of State 

7. Department of Energy 

8. Office of the U.S. Trade Representative 
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9. Office of Science and Technology Policy3 

The following U.S. Government offices also observe and 
participate in CFIUS reviews:
1. Office of Management and Budget 

2. Council of Economic Advisors 

3. National Security Council 

4. National Economic Council 

5. Homeland Security Council4 

The CFIUS process continues to be the subject of sig-
nificant informal reforms including numerous improvements 
to internal CFIUS procedures, along with formal reforms 
through the enactment of FINSA in July 2007, the amend-
ment of Executive Order 11858 in January 2008, the revision 
of the CFIUS regulations in November 2008, and the publica-
tion of guidance on CFIUS’s national security considerations 
in December 2008.5 

After a CFIUS notice is officially accepted by the commit-
tee, the timeline for the review periods begin with the 30-day 
initial review period.6 The majority of transactions are either 
cleared during the 30-day initial review or determined not to 
be covered transactions subject to CFIUS review. If the trans-
action is not cleared within the 30-day initial review period, 
then CFIUS may institute a 45-day secondary investigation 
period.7 The 45-day secondary investigation period is required 
if a transaction involves foreign government control or the ac-
quisition of Critical Infrastructure (defined below). Only the 
deputy heads of the co-lead agencies reviewing the transaction 
may waive the 45-day secondary investigation period. If CFIUS 
cannot reach a consensus as to the transaction, or recommends 
a Presidential rejection, the transaction is sent to the President 
of the United States for a final decision during a 15-day review 
period, which is followed by a report to the Congress.8

I.  Analyzing a Potential Transaction

As a starting point, to analyze the need for a CFIUS fil-
ing as to a potential transaction, parties should determine that 
the transaction represents (i) a Covered Transaction, involving 
(ii) Critical Infrastructure, or (iii) Critical Technologies (defined 
below), which (iv) results in a potential national security threat. 

Covered Transaction

Any transaction that may result in the control of a U.S.-
based business by a foreign person is a Covered Transaction 
under 31 CFR §800.207. A foreign person means any for-
eign national, government, or entity, or a business entity over 
which control is exercised or exercisable by a foreign national, 
government, or entity.9

Under the CFIUS Regulations, even a 50/50 Joint Ven-
ture (JV) can be a Covered Transaction, unless the parties care-

fully structure the transaction to avoid coming within the defi-
nition.10 For example, the creation of a JV may be a CFIUS 
Covered Transaction under 31 CFR §800.207 if the 50/50 JV 
partners are each provided veto power over matters affecting 
the JV and essentially providing both parties with the ability 
to control the JV. 

The analysis for determining whether a JV is foreign con-
trolled under CFIUS is essentially the same as analyzing the 
foreign control under CFIUS for any business entity type. A 
key to the foreign control analysis is reviewing the matters 
for which veto powers are granted to the foreign person. Veto 
powers relating to the following matters are examples satisfy-
ing the CFIUS control thresholds: 
1. The sale, lease, mortgage, pledge, or other transfer of any 

of the tangible or intangible principal assets of the entity, 
whether or not in the ordinary course of business;

2. The reorganization, merger, or dissolution of the entity;

3. The closing, relocation, or substantial alteration of the 
production, operational, or research and development fa-
cilities of the entity;

4. Major expenditures or investments, issuances of equity or 
debt, or dividend payments by the entity, or approval of 
the operating budget of the entity;

5. The selection of new business lines or ventures that the 
entity will pursue;

6. The entry into, termination, or non-fulfillment by the en-
tity of significant contracts;

7. he policies or procedures of the entity governing the treat-
ment of non-public technical, financial, or other propri-
etary information of the entity;

8. The appointment or dismissal of officers or senior manag-
ers;

9. The appointment or dismissal of employees with access to 
sensitive technology or classified U.S. Government infor-
mation; or

10. The amendment of the Articles of Incorporation, constit-
uent agreement, or other organizational documents of the 
entity with respect to the matters described in paragraphs 
(a)(1) through (9) of this section.11

If a transaction is carefully structured without veto pow-
ers or similar features providing foreign control, then a JV 
or business entity may not transfer the necessary control to 
a foreign person resulting in a Covered Transaction. If the 
transaction is not a Covered Transaction, then a CFIUS re-
view is not required.

Critical Infrastructure

Second, CFIUS provides close scrutiny to the acquisition 
of Critical Infrastructure under 31 CFR §800.208. “Critical 



    Volume 27 No. I, Winter 2015  

19

Infrastructure” is defined within the CFIUS Regulations to 
cover any system or asset so vital that incapacitation or de-
struction of the item would have a debilitating impact on na-
tional security.12 In 2003 President George W. Bush assisted in 
defining Critical Infrastructure by publishing the “National 
Strategy for the Physical Protection of Critical Infrastructure 
and Key Assets” (Critical Infrastructure Strategy) outlining 
eleven sectors of Critical Infrastructure: 
1. Agriculture and food; 

2. Water; 

3. Public health; 

4. Emergency services; 

5. Defense industrial bases; 

6. Telecommunications; 

7. Energy; 

8. Transportation; 

9. Banking and finance; 

10. Chemical industry and hazardous materials; and,

11. Postal services and shipping.13 

CFIUS continues to actively review sectors providing 
Critical Infrastructure Strategy. Specifically, recent CFIUS 
reviewed transactions as to People’s Republic of China state-
owned entities include the following sectors: agriculture and 
food; defense industrial bases; and, telecommunications. 

Critical Technologies

As part of its charge, CFIUS must provide Congress 
with an annual report detailing information as to the Cov-
ered Transaction notices received and mitigation enacted for 
the prior year (Annual Report).14 Within the Annual Report, 
CFIUS compiles and reports information as to “Critical Tech-
nologies” which includes the following:
a. Defense articles or defense services covered by the United 

States Munitions List (USML), which is set forth in the 
International Traffic in Arms Regulations (ITAR) (22 
CFR parts 120–130);

b. Those items specified on the Commerce Control List 
(CCL), set forth in Supplement No. 1 to part 774 of the 
Export Administration Regulations (EAR) (15 CFR parts 
730–774), that are controlled pursuant to multilateral 
regimes (i.e., for reasons of national security, chemical 
and biological weapons proliferation, nuclear nonprolif-
eration, or missile technology), as well as those that are 
controlled for reasons of regional stability or surreptitious 
listening;

c. Specially designed and prepared nuclear equipment, parts 
and components, materials, software, and technology 
specified in the Assistance to Foreign Atomic Energy Ac-

tivities regulations (10 CFR part 810), and nuclear facili-
ties, equipment, and material specified in the Export and 
Import of Nuclear Equipment and Material regulations 
(10 CFR part 110); and

d. Select agents and toxins specified in the Select Agents and 
Toxins regulations (7 CFR part 331, 9 CFR part 121, and 
42 CFR part 73).15

Although Critical Technologies are highlighted within 
the CFIUS Regulations, Critical Technologies do not inde-
pendently present a CFIUS review requirement. Rather, the 
committee is charged with reporting transactions involving 
Critical Technologies within its Annual Report.16 Since there 
is no single source for information regarding Critical Tech-
nology acquired by foreign persons, CFIUS utilizes informa-
tion from the Departments of State, Commerce and Energy, 
while cross–checking the agency information with publicly 
announced mergers and acquisitions to fulfill its charge to in-
clude a Critical Technologies report within the Annual Report. 

The recent advent of the 600 Series to the Commerce Con-
trol List has made the CFIUS process more complex. By defini-
tion, the 600 Series is a class of Critical Technologies consisting 
of munition items subject to less control than USML defense 
articles regulated under the ITAR. Future transactions involving 
600 Series items should highlight how CFIUS will coordinate 
with the Bureau of Industry and Security of the Department of 
Commerce to mitigate arising national security concerns. 

National Security Threat

Ultimately, the CFIUS review is designed for the Depart-
ment of the Treasury and the lead agency17 to determine, at the 
Deputy Secretary level or above, whether the transaction will 
or will not impair national security. CFIUS is charged with 
focusing on genuine national security concerns, not broader 
economic or other national interests. It is the longstanding 
policy of the U.S. Government, which was reaffirmed in the 
President’s Statement on Open Economies on May 10, 2007, 
to welcome foreign investment.18 Executive Order 11858, as 
amended, declares the U.S. Government’s longstanding policy 
is “to support unequivocally [international] investment, con-
sistent with the protection of the national security.’’19 The 
CFIUS charge is to execute this national security review on a 
case-by-case basis.

II. Recent CFIUS Reviews of Transactions involving 
Chinese Investors

Chinese FDI into the U.S. reached an all-time high dur-
ing 2013, with a total deal value of $14 billion.20 Chinese 
ownership of American businesses continues to be a CFIUS 
focus, as highlighted by the following transactions:
• Wanxiang Group Co., China’s biggest auto-parts maker, 

received approval from CFIUS to purchase the majority 
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of assets from A123 Systems Inc. for about $256.6 mil-
lion during 2013. A123 was a bankrupt electric-car bat-
tery maker supported by U.S. government subsidies.  The 
bankruptcy file indicates that items excluded from Wanx-
iang’s asset purchase include the following: International 
Traffic in Arms Regulations controlled assets; Department 
of Defense and USG Contracts; Research and Develop-
ment facilities in Ann Arbor; and, “other facilities and as-
sets” identified by CFIUS as integral to the Government 
Research Team or performance of the USG Contracts.21 
A123 and Wanxiang mitigated congressional anxiety by 
excluding the battery maker’s government business from 
the deal, and selling those assets to Navitas Systems LLC 
for about $2.25 million. 

• Procon Resources Inc.’s acquisition of the Lincoln Min-
ing Corporation, where it was reported the Chinese Na-
tional Machinery Industry Corporation owns 60 percent 
of Procon’s shares. Procon’s acquisition of Lincoln was 
approved, however, subject to mitigation so that certain 
assets close to a U.S. military base were excluded from the 
assets transferred in the transaction. 

• CNOOC Limited’s acquisition of the oil and gas com-
pany Nexen, Inc., where it was reported that the China 
National Offshore Oil Corporation is a controlling share-
holder of CNOOC. CNOOC’s acquisition of Nexen was 
approved subject to the implementation of foreign control 
mitigation measures. Specifically, as a mitigation measure, 
reports indicated CNOOC ceded operating control of 
certain oil exploration and production assets in the U.S. 
portion of the Gulf of Mexico.

• Shuanghui International Holdings Limited received no-
tice that CFIUS concluded its review of Shuanghui’s ac-
quisition of Smithfield Foods, Inc., with reports indicat-
ing that the committee cleared the transaction without 
material mitigation measures.  Smithfield is a Virginia-
based company, and the world’s largest hog producer and 
pork processor. Closing of the transaction was initially 
conditioned upon CFIUS clearance, with the parties sub-
mitting a notice to CFIUS in June 2013. 

• Dalian Wanda Group Co., Ltd. (Wanda), a leading Chi-
nese private conglomerate and China’s largest investor in 
cultural and entertainment activities, and AMC Entertain-
ment Holdings, Inc., a preeminent U.S. movie exhibitor 
received necessary regulatory approvals from CFIUS. It 
is assumed that the Wanda transaction was submitted to 
CFIUS for review based upon the enormous size of a U.S. 
Company being purchased by a Chinese rival. Wanda paid 
approximately $2.6 billion and absorbed approximately an 
additional $2 billion in liabilities. The acquisition resulted 
in the world’s biggest cinema owner, active in two of the 
three biggest markets (U.S., China, and Japan). CFIUS 

cleared the transaction. There is no indication in the reports 
that (i) the transaction was bound over beyond the initial 
30-day review period, or (ii) mitigation was required.22 

The Critical Infrastructure Strategy remains applicable, as 
each of the above noted Chinese FDI CFIUS reviewed trans-
actions (except Wanda) involves Critical Infrastructure catego-
ries described within the Critical Infrastructure Strategy. 

As the pace of Chinese investment continues to expand, 
the number of CFIUS reviews pertaining to Chinese invest-
ments also expands. Between 2005 and 2007, Chinese in-
vestors submitted only four total transactions for CFIUS re-
view.23 By contrast between 2010 and 2012, Chinese investors 
submitted 39 transactions for CFIUS review, accounting for 
12% of the total number of CFIUS notices filed.24 The trends 
show closer CFIUS scrutiny when a Chinese business entity is 
involved in the transaction; however, experience teaches that 
actively seeking solutions and potential mitigation to U.S. 
national security concerns throughout a transaction can lead 
to a successful investment strategy when faced with CFIUS 
scrutiny. Despite the heightened national security concerns 
associated with certain Chinese investments, careful strategic 
planning continues to provide Chinese investors with success-
ful opportunities within the United States.

Conclusion 

Careful strategic planning for a Covered Transaction must 
include a thorough review of potentially affected Critical In-
frastructure and Critical Technologies. To best prepare for a 
CFIUS review, parties to Covered Transactions should con-
sider the impact of CFIUS mitigation, government contracts 
of the target, and business mitigation requirements during 
transactional due diligence.   

About the Author

Jeffrey Richardson is a senior attorney at Miller Canfield 
PLC in Troy, Mich., where he advises multinational clients in the 
information technology and defense sectors on matters including 
mergers and acquisitions, distribution agreements, joint ventures, 
and strategic corporate structuring. He can be reached at (248) 
267-3366 or richardson@millercanfield.com.
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Calendar of Events

SBM International Law Section Events

March 12, 2015
ILS Section Meeting, “Doing Business in Canada” 
University of Detroit Mercy Law School’s downtown 
Detroit campus

May 20, 2015
ILS Section Meeting, TBD

February 27, 2015
18th Annual International Arbitration Day
Washington DC

March 8-10, 2015
16th Annual International Conference on Private 
Investment Funds
London, England

March 19-10, 2015, Crimea Conference – Call for 
Papers & Registration, Warsaw, Poland 
(see: http://www.ila-hq.org/en/events/index.cfm/
eid/23C1F986-36B3-4A38-A4F57A72C8D0D46D/event_
type/8ADC5573-1878-41D4-B50F0E31871B4E61)

Other Events

March 20, 2015
ABILA International Law Weekend – Call for Panel 
Proposals, New York
(see: http://www.ila-hq.org/en/events/index.cfm/
eid/966FAAA4-438C-4D26-993D6C3893506C29/event_
type/8ADC5573-1878-41D4-B50F0E31871B4E61)

April 16-17, 2015
PEPA/SIEL 4th Conference
University of Milan

April 22-24, 2015
7th Annual Real Estate Investment Conference
Atlanta, GA, USA

May 5-6, 2015
31st Annual IBA/IFA Joint Conference on International 
Franchising
Chicago, IL, USA

May 7-8, 2015
IBA Maritime and Transport Law Conference: Shipping 
and Chartering in Challenging Times
Geneva, Switzerland

The following link provides more information about many of the above events, 
as well as more events around the globe: http://www.ibanet.org/Conferences/conferences_home.aspx
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Section Member Profile: Azin Arbab 

Azin Arbab

Azin Arbab was born and raised in Iran, and earned her bachelor of law degree at Bahá’í Institute for 
Higher Education (BIHE) in Iran. Azin moved to the United States in 2010. 

Finishing Thomas M. Cooley Law School in two years she moved to New York to pass their bar examina-
tion and work on immigration issues in the New York County Defender Services office.

Azin returned to Michigan to take this state’s examination and start her immigration practice, The Law 
Office of Azin Arbab, in 2014. As an immigrant to the United States, Azin understands the challenges and 
struggles faced by immigrants in the United States. Azin’s educational training and work experience has been 
geared toward protecting human rights with honesty and care.

Q.  How do you define “international law”?
International law is the rule of law in the global village. Today’s world is a global village in which international law regulates 

relationships involving countries, people, money, goods and ideas.

Q.  Why did you choose to work in international law (or a related field)?
When I was a young Baha’i, the teaching of the Prophet-Founder of the Baha’i Faith, Baha’u’llah, that most touched my heart 

was the unity of humankind and of people of all religions and races. Baha’u’llah said: “Ye are the fruits of one tree, and the leaves 
of one branch.”1, “The earth is but one country, and mankind its citizens.”2

The world is undergoing rapid and far-reaching changes, drawing humanity ever closer together. Sadly, however, social prog-
ress and the growth of wisdom and understanding have not kept pace with material advances, so that our global village is not a 
happy or a peaceful place. 

I believe the time has come for us to focus and direct our energies toward the goal of creating a global society, a new world 
civilization based on justice, peace, and unity. As I grew up, my childhood dream of saving the world began to grow into an adult 
obsession, and I view international law as a means to achieve this obsession of mine. 

Q.  Where did you go to law school?
Thomas M. Cooley Law School, Lansing 

Q. What would you want people who know you professionally to know about you personally?
Beside my passion for law, I have a deep love for fashion and styles. My mother is a fashion designer and from early age I 

learned about great quality cloths and fashion style. 
I believe, clothing has a significant effect on our mood and thoughts; our closet contains a great number of channels to 

heightened performance, and a selection of gateways to best version of ourselves.   

1  Gleanings from the Writings of Bahá’u’lláh, p. 250
2  Id.
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Treasurer's Report
Current  
Activity

Dec. 2014

Year-to-date
December

2014

Year-to-date
December 

2013

Revenue:

International Law Section Dues 805.00 13,370.00 13,440.00

International Stud/Affil Dues 40.00

Total Revenue 805.00 13,370.00 13,480.00

Expenses:

ListServ 25.00 50.00 50.00

Meetings 532.51 685.00

Annual Meeting Expenses (250.00)

Telephone 27.75 42.21 46.41

Newsletter 167.71 1,199.59 1,048.26

Postage 33.06

Miscellaneous 72.08 96.92

Total Expenses 220.46 1,824.31 1,612.73

Net Income 584.54 11,545.69 11,687.27

Beginning Fund Balance: 14,388.19 14,068.30

Total Beginning Fund Balance 14,388.19 14,068.30

Ending Fund Balance 25,933.88 25,935.57

For the three months ending December 31, 2014

Treasurer's Report
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A meeting of the Council (“Council”) of the Interna-
tional Law Section (“Section”) of the State Bar of Michigan 
(“State Bar” or “SBM”) was held on November 12, 2014 at 
Dykema, 400 Renaissance Center, Detroit, MI 48243. 

The following officers of the Council were present in per-
son: David B. Guenther, Chairperson; Lara Fetsco Phillip, 
Secretary; and Debra Clephane, Treasurer. A quorum of vot-
ing members of the Council were present in person. Names of 
each of the attendees will be filed with these meeting minutes.

Call to Order 

David Guenther, Chairperson of the Section, called the 
meeting to order at approximately 4:49 P.M.

Approval of Agenda

The Chairperson circulated an agenda for the meeting, 
which was approved as presented.

Notice and Quorum 

Lara Fetsco Phillip, Secretary of the Section, presented a 
written notice of the meeting that was mailed or delivered to 
all members of the Council and to Members of the Section in 
accordance with the Section’s Bylaws. The Secretary said that 
the notice will be filed with the minutes of the meeting.  

Approval of Meeting Minutes 

The Secretary circulated a draft of the minutes of the 
Council meeting held on September 11, 2014. Upon motion 
made and supported, the Council approved the minutes 
without correction. The Secretary reported that approved 
minutes of the Section Council meetings are regularly posted 
on the Section website at www.michbar.org and that the 
approved minutes would also be posted to the Section website.

Treasurer's Report

Debra Clephane, Treasurer of the Section, presented the 
unaudited financial statement of the Section for the twelve 
months ending September 30, 2014 and the related detailed 
trial balance for the same period, prepared by the Finance & 
Administration Division of the State Bar. Then Treasurer noted 
that the financial statement and trial balance were still in draft 
form and final financial statement should be made available 
sometime in December 2014.  The Treasurer reviewed the 
Trial Balance and highlighted certain expenses noting that line 

items for expenses for the Modern Firm represent are expense 
for our List Serv.  As of the twelve months ending September 
30, 2014 per the draft financial statement, the revenues of 
the Section were $14,390.00, and expenses for the same time 
period were $14,070.11, resulting in Net Income of $319.89. 
The Section’s ending fund balance as of August 31, 2014 
was $14,388.19. The Chairperson noted that the Section’s 
financial statements are generally reprinted in the Michigan 
International Lawyer.

Chairperson's Report 

The Chairperson, David Guenther, began his report by 
noting that the Section was still in need of a Chair for the 
Business and Tax Committee and also had an opening for the 
position of Diversity/Inclusion Coordinator.  The Chairperson 
noted that we also are looking for student representatives 
from our local law schools.  He indicated that Blair Daniels 
has expressed interest in serving as the representative from 
Wayne State University Law School.  Troy Harris offered to 
work on finding a representative from University of Detroit 
Mercy School of Law.  Tim Kaufmann volunteered to assist 
with identifying a student representative from Michigan State 
University College of Law.  Rob Rothman indicated that he 
would help to look for a candidate for student representative 
from Cooley Law School.  Lara Phillip stated that she had 
been in touch with Alexandra Plutshack, the President of the 
University of Michigan Law School International Law Society 
and had asked Ms. Plutshack if one of the members of the 
International Law Society would be interested in serving as a 
student representative to the Section.

The Chair discussed SBM Connect, the State Bar’s new 
website.  He stated that with SBM Connect members will be 
able to engage in discussions and post materials of interest 
to the Section membership.  The Chair stated that he would 
draft a welcome message for the website.  He further noted 
that with SBM Connect, we will be able to post photos, past 
program materials, and minutes, as well as, update committee 
members.  The Chair suggested that members check out the 
website for the Business Section to see how the website can 
be used.  He further noted that ZeekBeek will be partnering 
with the SBM and offer to link member’s profiles to SBM 
Connect.  Rob Rothman suggested that the State Bar should 
seek consent before they upload member information to a 
service such as ZeekBeek or SBM Connect.  

Minutes of the Council of the International Law Section 
of the State Bar of Michigan
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The Chair stated that he recently attended an orientation 
for section chairs. Cliff Flood of the SBM reminded section 
chairs that should be mindful to do the following: (1) 
document expenses in the minutes; (2) be familiar with 
Section bylaws; (3) post minutes to the Section website; 
(4) have all contracts reviewed by the SBM; (5) develop a 
section notebook including such materials as bylaws; and 
(6) make use of SBM resources.

The Chair also shared with attendees demographic statis-
tics regarding the make-up of our Section membership.  Some 
notable statistics include the following:
• Section membership is 68% Male; 32% Female;

• Our Section includes 84 millenials (20.3%); 177 Gen X 
(42.9%) and 136 Boomers (32.9%);

• The racial make-up of the Section is European (73%); 
Asian-Pacific (9.6%); African Origin (4.5%); and Hispanic/
Latino (4.2%);

• Lawschools attended by our members: Other (26.2%); 
Wayne (18.9%); UDM (14.8%); MSU (14.8%); UofM 
(11.9%);

• Occupation: Private Practice – 198 (42.9%); Corporate 
Counsel (19.9%); Legal Services (8.5%);

• Firm Size (for those in Private Practice): Very Large, 100+ 
(43,4%); Large, 21-99 (12.9%); Solo (17.2%); and Small, 
2-10 (16.7%); and 

• Geographic Counties: Oakland (32%); Wayne (27%); Kent 
(7.7%); Washtenaw (6.5%); and Ingham (4.8%).

Committee Chair Reports 

The Chairperson invited the Section’s Committee chairs 
to report on their activities.  

Linda Armstrong, the Employment and Immigration 
Committee Chair noted that her committee was exploring 

developing a program that would discuss issues relevant to do-
ing business in Mexico including perhaps employment law is-
sues.

Troy Harris, the Chair of the International Dispute Reso-
lution Committee, noted that they have a formed a commit-
tee to explore making Michigan the Delaware of Alternative 
Dispute Resolution.

New Business

The Chair opened a discussion about ideas for topics for 
our upcoming quarterly Section meetings.  He noted that the 
officers and Council had discussed the possibility of having 
the program for the January quarterly meeting focus on Do-
ing Business in Mexico and having the program for the March 
quarterly meeting focus on Doing Business in Canada.  It was 
noted that if we hold a program on Doing Business in Canada, 
we could invite participation from Canadian bar association 
such as the bar association for Essex County.  Section members 
were asked to identify potential speakers for either program. 

Adjournment 

There being no further business to come before the Coun-
cil, the Chairperson adjourned the meeting at approximately 
5:40 PM.

Dinner and Program  

The featured topic was “Doing Business in India.”  
The program was very well attended.    

Respectfully submitted,

Lara Fetsco Phillip, Secretary 2014-15
International Law Section
State Bar of Michigan
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