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Dear Members and Colleagues:

International Law Section       Volume XXV, No. I, Winter 2013

Please enjoy this issue of the Michigan International Lawyer.  
Halfway through the 2012-2013 bar year, the SBM International 
Law Section is well on its way to achieving the four (4) main goals 
established at the beginning of the year. 

(1) Provide educational and interesting Council Meeting programs for Members

We held our first ILS Council meeting at the Bloomfield Hills offices of Ho-
nigman Miller on November 14, 2012.  We had approximately 40 people in at-
tendance, including members of the ILS, members of the Essex Ontario Bar As-
sociation, members of other bar sections and associations and other non-lawyer 
organizations that were invited because of their interest in the program topic, as well 
as members of the state and county governments involved in international activities. 
Thanks to the efforts of ILS Council Member Lara Phillip and the staff at Honig-
man, the meeting facilities were ideal for our regular Council business meeting and 
for a presentation by Robert Rothman, Principal of Privacy Associates International 
and former General Counsel of General Motors International, General Motors Eu-
rope and Delphi Automotive Systems.  

At our business meeting we discussed many topics including a report from for-
mer SBM ILS Chair Bruce Thelen about the International Bar Association, an ILS 
LinkedIn/Social Media update from Weldianne Climo, a Michigan International 
Lawyer update from law student editor Josh Davis, and law student representative 
reports from the five Michigan based law schools. The ILS Council after discussion 
and consideration, and to increase law student and young lawyer participation and 
to continue to fund interesting programming, unanimously agreed to a change in 
the ILS dues commencing in September 2013 by increasing member dues from $30 
to $35 per year and allowing law students and ILS lawyers with less than two years 
in practice to be a member of the ILS for free.

After the business meeting, social interaction time, and food and beverages, Mr. 
Rothman presented a high level overview of data privacy and privacy laws, develop-
ing regulatory issues and why international lawyers should care about these issues 
in a presentation titled “What International Lawyers Need To Know About Global 
Privacy Regulation”. The meeting concluded with additional social interaction time 
with Mr. Rothman and the people in attendance.  For those of you that could not 
attend in person, Mr. Rothman’s presentation has been uploaded to the SBM ILS 
website (www.michbar.org/international/calendar.cfm) for your review.  

Jeffrey F. Paulsen
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nied by a $5 check or money order 
made payable to Wayne State Univer-
sity Law School for shipping and han-
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will consider articles by law-school 
students and may publish student 
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A student should submit the article 
either through a law-school faculty 
member or with a law-school faculty 
member’s recommendation. 

Submissions should be forwarded to:
Professor Fox, Faculty Editor
Michigan International Lawyer
Wayne State University Law School
471 W. Palmer
Detroit, Michigan 48202
Telephone: (313) 577-0110
E-Mail: gfox@wayne.edu

Michigan International Lawyer
Submission Guidelines

Our second ILS Council Meeting was held on January 23, 2013 at the Detroit of-
fices of Butzel Long.  We had approximately 35 people in attendance, despite the typi-
cal cold and snow that a January meeting brings.  In addition to ILS members, mem-
bers of the Essex Bar, Ontario Bar and members of the SBM IT Section and other bar 
sections, associations and non-lawyer organizations were invited due to their interest in 
the presentation topic. I want to give special thanks to SBM ILS Council Member and 
Co-Chair of the ILS Employment and Immigration Committee, Linda Armstrong and 
the staff at Butzel.

At our business meeting, we again had a full agenda including the proposed ILS 
Mentor-Mentee program and ILS Committee reports. (Subsequent to this meeting, 
ILS Council Member Doug Duchek agreed to lead the ILS effort with Jillian Berndt 
of UDM Law School to explore and then implement an appropriate Mentor-Mentee 
program for law students and young lawyers that are interested in pursuing a career in 
international law.)  The ILS Council after discussion and consideration, and in recog-
nition of ILS members’ interest, approved of a proposal circulated by Troy Harris to 
establish the ILS International Dispute Resolution Committee.  ILS Chair-Elect Reed 
Newland also reported on the progress of updating the ILS By-Laws as well as the pro-
posed topic and planning efforts being made for the ILS Annual Meeting in September 
2013.

Subsequent to the business meeting, social interaction time, and food and bever-
ages, Special FBI Agent Adam Maddock, provided non-confidential insights into the 
activities of the FBI to identify and stop international cyber crime and international 
espionage.  After the presentation, there was a line of people who wanted to speak with 
Mr. Maddock.  The meeting concluded with many attendees staying to have discus-
sions on a wide variety of international and professional topics. 

The dates, locations and topics for the March 2013 and May 2013 ILS Coun-
cil Meetings have been determined.  On March 20th, Richard Goetz and Timothy 
Kaufmann, ILS Emerging Nations Committee Co-Chairs, will lead a program titled 
“Doing Business in Russia”.  The meeting will be held at the Bloomfield Hills offices of 
Dykema Gossett.  On May 15th, Margaret Dobrowitsky, immediate past ILS Chair, will 
lead a program and cover topics related to “International Intellectual Property Protec-
tion”.  The meeting will be held at the new Detroit office of Brinks Hofer, which is the 
same building as the recently opened regional office of the United States Patent and 
Trademark Office.  More information on the business meeting topics and activities, as 
well as these interesting programs will be provided in a later edition of the Michigan 
International Lawyer.

(2) Increase Membership and the Diversity of Membership

The ILS Officers and Council Members continue to look for ways to increase the 
overall membership and diversity of the ILS including (a) modifying the dues payment 
structure of law student and new lawyers with less than two years of practice, (b) con-
sidering the implementation of a Mentor-Mentee program, (c) reaching out to various 
SBM Sections, Committees and Specialty Bar Associations that may find the ILS pro-
gramming and membership involvement and activities of interest, and (d) inviting the 
leadership and members of Michigan based ethnic chambers of commerce and other 
diversity oriented groups and organizations.

(3) Increase the Engagement and Activity of Council Members and Committees

The ILS Officers and Council members continue to look for ways to interact and 
communicate on a regular basis and have scheduled alternating regular bi-weekly con-
ference calls amongst the ILS Officers and the ILS Officers and ILS Council members.  
ILS Council Members have also taken greater leadership roles in programs being con-
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Section Member Profile: David B. Guenther

sidered and implemented by the ILS to achieve its four stated 
main goals.

The ILS Committee Chairs are asked to provide reports 
and/or submit written updates on their respective committees’ 
activities in between the four regular ILS Council Meetings.  
ILS Committee Chairs are actively leading and developing 
a variety of additional collaborative based programming and 
events for ILS members.

(4) Increase the SBM ILS profile within 
the International Community

The ILS Officers and ILS Council Members are actively 
looking for opportunities to invite members of international 
organizations and business, community and government lead-
ers to SBM ILS Council meetings as well looking to engage 
in a dialogue about international legal issues, and participate 
in collaborative events and seminars as a co-sponsor.  An ex-
ample of these activities include: (a) an April 2013 luncheon 
with Baroness Caroline Cox, former Deputy Speaker of the 
United Kingdom House of Lords and renowned expert and 
advocate for international human rights.  ILS Human Rights 
Committee Chair, Andrew Moore , is actively working on 
the planning of the event with former ILS Chair Fred Frank, 
(b) ILS Council Member and International Trade Commit-
tee Co-Chair Aaron Ogletree is actively working with Reed 

Newland and the leadership of the SBM Business Law Sec-
tion, and the Ontario Bar Business Law and International Law 
Sections on a joint program of the SBM and OBA that will 
cover three to four distinct international legal practice areas 
that will be of interest to members of both the SBM and OBA 
as well as other non-lawyers in both countries, and (c) SBM 
ILS Council Member Eve Lerman is actively working with 
the U.S. Department of Justice to suggest that it hold its an-
nual China-U.S. Summit in the Detroit, Michigan area.  The 
ILS Council has committed its support to helping if the state 
of Michigan is selected as the event location.  Further details 
on these events will be forthcoming in ILS listserv and social 
media (LinkedIn Group) communications as well as in future 
editions of the Michigan International Lawyer. 

We hope to see you at future ILS Council Meetings, ILS 
Committee Sponsored Events, or the ILS Annual Meeting.  If 
we can be of assistance to you, if you are interested in writing 
an article for the Michigan International Lawyer, or if you want 
to talk about the issues and activities of the SBM International 
Law Section, please feel free to contact the ILS Officers, ILS 
Council Members or call me at (248) 456-0646 or email me 
at jfp@paulsenlawfirm.com. 

 
Best Regards,
Jeffrey F. Paulsen, Chairperson

•	 Native English speaker
•	 Born and raised in Michigan
•	 A.B., Kenyon College, summa cum laude and Phi Beta 

Kappa, 1984
•	 M.A., Duke University, Germanic Languages and Litera-

ture, 1997
•	 Studied Greek and Latin at Julius-Maximilians Univer-

sität Würzburg, Germany, 1995-96 
•	 J.D., University of Michigan Law School, magna cum 

laude, Journal of International Law, 1999 
•	 Semester externship at legal department of German Fed-

eral Securities Supervisory Office (now part of German 
Ministry of Finance) (1998)

•	 Volunteer teacher in Kenya, East Africa (1986-87)

•	 14 years of corporate and international 
legal experience in the U.S., Europe, 
Latin America, India and Africa:
•	 International mergers and acqui-

sitions, securities transactions, fi-
nancing, corporate governance and 
succession planning

•	 Venture capital, angel investing, 
impact investing, social enterprises 
and nonprofits

•	 Five years at Sullivan & Cromwell LLP in New York 
(1999-2001) and Frankfurt, Germany (2001-2004)

•	 Adjunct Clinical Assistant Professor, International 
Transactions Clinic, University of Michigan Law 
School (2010 – present)

International law encompasses many practice areas.  In support of providing our Section members information they can use, this new 
feature will profile some of our members who are willing to be “profiled”. We decided to start with your current officers. Please consider 
submitting your own profile so our members can get to know you better.

David B. Guenther
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David Guenther, our Secretary for 2012-2013, has been 
practicing “international law” for nearly 15 years.

Q: How do you define “international law”?
The narrow definition of international law, which may be 

encountered more often in law school than in practice, has to 
do with relations among nations or sovereign states. A broader 
definition would encompass any area of legal practice with an 
international component. Most of my experience in interna-
tional law has been in international or cross-border transactions.   

Q: Why international law?
I went to law school as a “nontraditional” student, having 

worked and studied for a number of years after college. On 
the work side, I spent two years in Kenya, East Africa, where 
I taught English, history and literature at a rural secondary 
school. I also worked for three years in New York for an Italian 
art dealer, learning the art business with artworks and clients 
from all over the world. On the study side, I went to graduate 
school in a German Studies program, where after finishing all 
my Ph.D. coursework, I came to doubt whether I would ever 
find a job. After studying for a year in Germany, I decided to 
cut my losses, left with an M.A. and applied to law school. By 
that time I had been living in an inter-jurisdictional, inter-cul-
tural, inter-linguistic world for 10 or 11 years. International 
law seemed like a natural choice.

Q: Where did you go to school?
I went to Kenyon College in Gambier, Ohio. It was out 

in the cornfields, and there wasn’t much to do except study 
and drink 3.2% beer and get to know your classmates. Educa-
tionally, I loved it. When I went back to graduate school, my 
interest in German philosophy took me to a German Ph.D. 
program at Duke University and to a university in Germany 
for a year. I returned to Ann Arbor, which is where I’m from, 
and started at the University of Michigan Law School. 

Q: Can you outline your legal practice path?
I began my legal practice at Sullivan & Cromwell in New 

York. I didn’t know how long I would stay, but they had a 
strong international practice and a growing office in Frank-
furt, Germany (where I had spent part of my summer as a 2L), 
and it seemed like a good idea to get big firm experience no 
matter where I wound up. In retrospect, it was a good deci-
sion. I had a great experience working with some of the best 
clients and best lawyers, and on some of the most interesting 
deals, in the world. After two years in New York, I went to the 
firm’s Frankfurt office, where a major shift toward U.S.-style 
capital markets appeared to be underway. It helped that my 
wife is also German. By my fifth year at S&C, however, we 
had three young children, whom I didn’t seem to be seeing 
very often, and a change seemed to be called for. In 2004, I 
returned to Michigan, initially with Dykema and since 2006 
with Conlin, McKenney & Philbrick , P.C. in Ann Arbor. In-
terestingly, one might think that a small town in the Midwest 
is not the best place to practice international law, but my prac-
tice is in many ways as international as ever. In recent years I’ve 
worked on transactions in close to 20 jurisdictions outside the 
United States, for the simple reason that our clients are doing 
business in that many different jurisdictions. Business today is 
international, and I think it would be difficult for a business 
lawyer not to practice “international law.”

Q: What would you want people who know you profes-
sionally to know about you personally?

My wife, Carola, and I now have five daughters, ages 5 to 
14. Our family has two horses, 10 chickens, three barn cats 
and a dog (sort of ). In my “spare” time I run a small farm, 
Pipstone Fruit Farm, LLC, where we grow heirloom and hard 
cider apples, among other things, at our home in Superior 
Township outside Ann Arbor.  

Minutes of the Council of the 
International Law Section of the State Bar of Michigan

A meeting of the Council (“Council”) of the Interna-
tional Law Section (“Section”) of the State Bar of Michigan 
(“State Bar” or “SBM”) was held on November 14, 2012 at 
the Bloomfield Hills office of Honigman, Pinehurst Building, 
39400 Woodward Avenue, Suite 101, Bloomfield Hills, MI 
48304.

The following officers of the Council were present in per-
son: Jeffrey F. Paulsen, Chairperson; A. Reed Newland, Chair-

person-Elect; David B. Guenther, Secretary; and Daphne A. 
Short, Treasurer. A quorum of voting members of the Council 
were present in person. Names of each of the attendees will be 
filed with these meeting minutes.

Call to Order

Jeffrey F. Paulsen, Chairperson of the Section, called the 
meeting to order at approximately 4:40 pm.
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Welcome and Introduction of Officers

The Chairperson welcomed Section members and intro-
duced the Section’s new officers.

Approval of Agenda

The Chairperson circulated an agenda for the meeting, 
which was approved as presented.

Notice and Quorum

A. Reed Newland, outgoing Secretary of the Section, pre-
sented a written notice of the meeting that was mailed or deliv-
ered to all members of the Council and to Members of the Sec-
tion in accordance with the Section’s Bylaws. The Secretary said 
that the notice will be filed with the minutes of the meeting.  

Approval of Meeting Minutes

Mr. Newland circulated a draft of the minutes of the an-
nual meeting held on September 12, 2012. Upon motion 
made and supported, the Council approved of the min-
utes without correction. Mr. Newland reported that approved 
minutes of the Section Council meetings are regularly posted 
on the Section website at www.michbar.org and that the ap-
proved minutes would also be posted to the Section website.

Treasurer's Report 

The Treasurer, Daphne A. Short, presented the unaudited 
financial statement of the Section for the twelve months end-
ed September 30, 2012 and the related detailed trial balance 
for the same period, prepared by the Finance & Administra-
tion Division of the State Bar. The Treasurer noted two cor-
rections to the unaudited financial statement for such period, 
as presented in the Treasurer’s report: (i) an expense of $280 
for Seminars had been incorrectly recorded against the Sec-
tion for 2012 and would be removed by the State Bar, and (ii) 
expenses of $2,866 had been incorrectly recorded under Meet-
ings, as opposed to Annual Meetings, and would be re-record-
ed under Annual Meetings by the State Bar. As of the twelve 
months ending September 30, 2012, the revenues of the Sec-
tion were $12,750.00, and expenses for the same time period 
were $13,533, as corrected, resulting in Net Loss of $783, as 
corrected. The Section’s ending fund balance as of September 
30, 2012 was $16,989, as corrected.  Upon motion made and 
supported, Council approved of the financial statements. The 
Chairperson noted that the Section’s financial statements are 
generally reprinted in the Michigan International Lawyer.

Chairperson's Report 

The Chairperson introduced and thanked the Council 
members, including Linda Armstrong, Douglas Duchek and 
Lara Phillip; the committee chairs, including Tim Kauffman 

of the Emerging Nations Committee and Linda Armstrong of 
the Employment and Immigration Committee; the student 
representatives, including Nathan Chan of Cooley Law School 
and Weldianne Climo of the University of Detroit Mercy; and 
other Section members.

The Chairperson identified four goals for the Section for 
2012-13:

1. Provide educational and interesting Council Meeting 
programs for Members;

2. Increase membership and diversity of membership; 

3. Increase engagement and activity of Council Mem-
bers and Committees; and

4. Increase ILS profile within international community 
in Michigan.

The Chairperson presented a list of 2012-13 Tactics in-
tended to provide a roadmap to achievement of each of those 
goals.

The Chairperson presented and reviewed demographic 
information on Section membership, noting the need to in-
crease diversity and to attract young lawyers.

International Bar Association (IBA) Report

Bruce Thelen provided a report on the International Bar 
Association (IBA). Mr. Thelen said that the Section had been 
involved for more than 20 years with the IBA. Under a new 
initiative, Mr. Thelen would be acting as coordinator for 
the IBA to work with other sections and bar associations in 
Michigan and other states, learn what other sections were do-
ing and perhaps arrange joint programming. Section members 
interested in getting involved with the IBA should contact Mr. 
Thelen directly.

ILS LinkedIn Group/Social Media Update

The Chairperson noted that the Section wished to en-
courage posting discussions and jobs and generally reaching 
younger people through the Section’s LinkedIn group.

Weldianne Climo reported that 136 members of the Sec-
tion had registered as members of the Section’s LinkedIn group 
since 2011. Group members posted discussions regarding in-
ternational programs at area law schools, international news 
articles and events, and job openings. Ms. Climo encouraged 
members to continue discussing and posting on LinkedIn.

Mentor-Mentee Proposal Update 

Jillian Berndt was unable to attend the meeting. The 
Chairperson updated the Section on the mentor-mentee pro-
posal discussed in previous meetings. The Chairperson distrib-
uted a draft proposal for an ILS Mentor Program. The pro-
posed program would be aimed not only at young lawyers, 
but also at law students at all five of Michigan’s law schools. 
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The Chairperson requested comments from Section members 
and suggested discussion the proposed Mentor Program at the 
Section’s January meeting.

Michigan International Lawyer Update

The Chairperson updated the Section on the upcoming 
edition of Michigan International Lawyer (MIL). He said that 
the upcoming edition would have a new feature, namely, a 
Section member profile. He noted that MIL was looking for 
additional articles and expressed his appreciation to Wayne 
State University for its efforts on MIL.

Committee Reports

The Chairperson invited the Section’s Committee chairs 
to report on their activities. Tim Kaufman, co-chair of the 
Emerging Nations Committee, said that the Committee was 
discussing a program on doing business in Russia and would 
seek Section sponsorship. Aaron Ogletree, co–chair of the In-
ternational Trade Committee (ITC), reported that the ITC 
was planning a Committee meeting for late November. He 
said the Committee had reached out to the Essex Law As-
sociation and the Ontario Bar Association and would discuss 
the initiative at the meeting. Peggy Costello, the Section’s liai-
son to the Board of Commissioners of the State Bar, reported 
that the Board had discussed recent low passage rates of the 
State Bar Exam and that a member of the State Bar examiners 
would be meeting with the Board to discuss the subject.

Law Student Reports

The Chairperson invited law student representatives 
from each of the five law schools to provide reports. Mr. 
Chan, the representative from Cooley Law School, reported 
that the International Law Society at Cooley had 60 mem-
bers. Ms. Climo, the representative from University of De-
troit Mercy (UDM), reported that she was president of the 
International Law Students Association at UDM, whose goal 
was to increase student membership and raise awareness of 
international law issues. 

New Business

The Council discussed proposed dues changes for the Sec-
tion. The Chairperson referred to the 2013-14 SBM ILS Dues 
Change Proposal provided to the members with the other 
meeting materials. He said that compared to other SBM sec-
tions, Section revenues were lower, expenses higher, and the 
fund balance lower, on average. The Section’s officers therefore 

proposed to (i) raise the Section’s annual dues for members, ef-
fective October 1, 2013, by $5.00, from $30.00 to $35.00, (ii) 
lower Section dues for law students from $5.00 to zero, and 
(iii) lower Section dues for lawyers with less than two years in 
practice from $30.00 to zero. The goals of the dues changes 
were to increase the number of law student and young lawyer 
members and continue to provide funding for Section pro-
gramming. After discussion among the Council and Section 
members, a motion was made and seconded to adopt the dues 
changes as proposed by the Section’s officers. The motion was 
approved unanimously.

The Chairperson reported that a new ILS committee on 
Dispute Resolution was being considered and that the sub-
ject would be placed on the agenda for the Section’s January 
meeting.

The Chairperson-Elect reported that the Section intended 
to amend and update its Bylaws. Interested volunteers were 
asked to contact the Chairperson-Elect.

The Chairperson-Elect also suggested that interested 
members consider assisting with planning for the Section’s an-
nual meeting in September, in particular with proposing sub-
jects and organizing panels. 

The Chairperson reminded members that the State Bar’s 
annual meeting in 2013 would be held in Lansing from Sep-
tember 18-20, and that the Section needed to consider setting 
a different date for its own annual meeting.

The Chairperson reminded members of the Section’s next 
meeting on January 23, 2013, featuring FBI Special Agent 
Adam Maddock on Cybercrime & International Espionage.

Adjournment

There being no further business to come before the Coun-
cil, the Chairperson adjourned the meeting.

Dinner and Program 

The section provided dinner, followed by a presentation 
by Robert L. Rothman, a Principal in Privacy Associates Inter-
national LLC, a privacy consultancy, on “What International 
Lawyers Need to Know About Global Privacy Regulation.”

Respectfully submitted,

David B. Guenther, Secretary 2012-13
International Law Section
State Bar of Michigan
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Remedies for Unfair Trade Practices in Relation to the 
Intellectual Property Right Infringement in South Korea

Jiyul Yoo Soo-in Kim

Introduction

Section 337 of the Tariff Act of 1930 regulates unfair 
practices in import trade that infringe the U.S. intellectu-
al property rights of others.  Although it is yet to be widely 
known, a corresponding regime exists in South Korea: The Act 
on the Investigation of Unfair International Trade Practices 
and Remedy for Injury to Industry (the “Act on Unfair Trade 
Practices”).  Under the Act on Unfair Trade Practices, the Ko-
rea Trade Commission (the “KTC”) plays a role similar to 
the U.S. International Trade Commission, investigating and 
imposing sanctions to the parties who import, export or sell 
products that infringe the intellectual property rights of others 
under South Korean laws.  The Act on Unfair Trade Practices 
may provide remedies to the companies or individuals whose 
intellectual property rights are infringed under South Korean 
law.

Key Aspects of the Act on Unfair Trade Practices 
which are Related to Intellectual Property Rights

The Act on Unfair Trade Practices defines as “unfair trade 
practice” the supplying to Korea from overseas, of products that 
infringe intellectual property rights protected under the laws 
of South Korea, including but not limited to, patent rights, 
utility rights, design rights, trademarks, copyrights, neighbor-
ing rights, and trade secrets (the “Subject Goods”); the im-
porting into or selling of imported Subject Goods in South 
Korea; or the exporting or manufacturing in South Korea for 
export of the Subject Goods (the “Unfair Trade Practice”).1  
The KTC may initiate an investigation on the Unfair Trade 
Practice upon application by any person.2  An application for 
an investigation of the Unfair Trade Practice must be made 
within one year from the date of the alleged violation.3  The 
KTC must decide whether to initiate an investigation within 
20 days from the application for an investigation.4  Once the 
KTC decides to initiate an investigation, it must complete 
the investigation within six months from such decision and 
make a determination.5  The KTC may extend its investiga-
tion period up to two times within the limit of two months if 
(i) litigation, including a lawsuit or patent trial, is underway 
concerning the Unfair Trade Practice subject to the investiga-
tion; (ii) a complainant or respondent requests to extend the 
investigation period on justifiable grounds; or (iii) the KTC 
must extend the investigation period due to inevitable reasons, 

including the complex-
ity of investigation or 
failure to submit rel-
evant information by a 
party.6  The KTC may 
also undertake an inves-
tigation ex officio when 
there is a reasonable 
suspicion of the Unfair 
Trade Practice.7  

In the event that the KTC determines after investigation 
that a certain act constitutes the Unfair Trade Practice, the KTC 
may order the person who has committed the Unfair Trade 
Practice, subject to the opinion of the Minister of Knowledge 
and Economy, to: (i) suspend export, import, sale and manu-
facture of the Subject Goods; (ii) exclude importation of the 
Subject Goods or dispose of them; (iii) issue a corrective ad-
vertisement; (iv) announce the imposition of corrective mea-
sures by the KTC; or (v) be subject to any other measure that 
is necessary to rectify the Unfair Trade Practice (together the 
“Corrective Measures”).8  If the KTC finds the Unfair Trade 
Practice, it may also impose an administrative fine of up to the 
amount of 30/100 of the yearly average amount of the sales 
revenues, purchase prices or production costs of the Subject 
Goods for the past three fiscal years.9  If calculation of the 
above revenues, prices or costs proves difficult, the KTC may 
impose an administrative fine of up to KRW 500 million (ap-
proximately USD 450,000).10  If a corrective measure is not 
performed, the KTC may compel compliance of the corrective 
measure by imposing a charge equivalent to the amount of not 
more than 5/1,000 of the price of the Subject Goods per day 
of continued noncompliance but only up to the total price 
of the Subject Goods.11  If a respondent objects to the KTC 
decision on the Corrective Measures, administrative fines or 
charges for compelling compliance, the respondent may file an 
objection to the KTC within 30 days from the date on which 
it is notified of such decision.12  The KTC is required to make 
a decision on such objection within 60 days after it is raised 
subject to an extension of up to 30 days.13

A complainant or a person who is injured or threatened 
to be injured by the Unfair Trade Practice subject to KTC’s 
ex officio investigation may apply for a suspension of the Un-
fair Trade Practice or a temporary relief to prevent injury (the 
“Temporary Relief ”).14  Upon request for the Temporary Re-
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lief, the KTC should promptly complete investigations and 
determine whether to allow the Temporary Relief.15  In de-
termining whether to impose the Temporary Relief, the KTC 
considers factors including: (i) the likelihood of the act subject 
to the Temporary Relief to be finally determined as the Unfair 
Trade Practice; (ii) the likelihood of irreparable harm occurred 
if the Temporary Relief is not granted; and (iii) the impact 
of the Temporary Relief on citizen’s economy and consum-
ers.16  If the KTC determines to impose the Temporary Relief, 
it should immediately order a suspension of the Unfair Trade 
Practice or impose other necessary measures.17 

Roles and Organization of the KTC

The KTC was first founded in 1987 within the Minis-
try of Commerce and Industry pursuant to the Foreign Trade 
Act and advised on reviewing and clarifying the impact of im-
ports on the South Korean domestic industry.  Although the 
KTC initially performed only an advisory function, it sub-
sequently expanded its role by taking charge of implement-
ing trade remedies, including investigations of anti-dumping, 
countervailing duties and safeguards.  Currently, the primary 
duties of the KTC include, among others, investigating and 
rendering determinations on anti-dumping, countervailing 
duties and safeguards; investigating and imposing sanctions 
on unfair trade practices including trade of goods that infringe 
intellectual property rights and rules of origin; conducting in-
vestigations of industrial competitiveness; and studying rules 
and regulations of international trade and international trade 
disputes.  The KTC commissioners are supported by the Of-
fice of Trade Investigation which consists of four divisions: the 
Trade Remedy Policy Division; the Injury Investigation Di-
vision; the Dumping Investigation Division; and the Unfair 
Trade Investigation Division.

The KTC is composed of one chairperson and eight com-
missioners. Only one of the commissioners is standing while 
the rest of the commissioners are non-standing.  The President 
appoints the commissioners upon the recommendation of the 
Minister of Knowledge and Economy.  Commissioners serve 
a three-year term and may be reappointed at the end of their 
respective terms.    

Since 2007, in order to promote discovery of unfair trade 
practice under the Act on Unfair Trade Practices the KTC has 
appointed nine associations in different industries, including 
the electronics, apparel, watch and clock, mechanical, opti-
cian, eyeglass frames, distribution of tools, automotive parts, 
and online shopping industries as the reporting centers of such 
unfair trade practices.18  These industries have experienced fre-
quent Unfair Trade Practices and rules of origin violations.19  
The reporting centers collect and report evidences related to 
unfair trade practices under the Act on Unfair Trade Practices, 
transfer such reports and evidences to the KTC, and cooper-
ate with the KTC in its investigations of unfair trade practices.  

The KTC has conducted investigations on twelve cases based 
on the information provided by these reporting centers.20

Statistics of Unfair Trade Practice Cases

Until 2001 when the Act on Unfair Trade Practices was 
enacted, the KTC received 232 complaints alleging unfair 
trade practices, 115 of which were related to the Unfair Trade 
Practice.21  Since 2002, the KTC has received 74 complaints 
alleging unfair trade practice, 56 of which were related to the 
Unfair Trade Practice.22  Among them, the KTC found Unfair 
Trade Practices in ten investigations.23  Trademark infringe-
ment was by far the most common complaint filed with the 
KTC by 2001, accounting for 88 complaints out of the total 
115 complaints alleging unfair trade practices.24  Since 2002, 
patent-related allegations have been the most common com-
plaints alleging the Unfair Trade Practice, constituting 31 
complaints out of the 56 total complaints filed.25   
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The Iran Threat Reduction and Syria Human Rights Act of 2012 – 
and Why Public Companies Should Care About It
By Andrew Bos

Introduction  - Purpose of the Act

The Iran Threat Reduction and Syria Human Rights Act 
(the “Act”) was signed into law on August 10, 2012.1 Although 
the Act has significant geopolitical purposes, its impact ex-
tends into commercial, corporate and, most importantly for 
purposes of this article, securities laws.  Section 101 of the Act 
sets forth the goal of Congress in the Act of trying to drain 
Iran of its ability to develop nuclear weapons. Congress clearly 
laid out its goal by stating:

It is the sense of Congress that the goal of compelling 
Iran to abandon efforts to acquire a nuclear weapons 
capability and other threatening activities can be ef-
fectively achieved through a comprehensive policy that 
includes economic sanctions, diplomacy, and military 
planning, capabilities and options….2

Section 219 of the Act amends the Securities Exchange 
Act of 1934 (the “Exchange Act”)3 to require public compa-
nies to make certain disclosures regarding activities of not only 
the public company, but any of its affiliates, that deal with Iran 
or certain other restricted countries.4  This portion of the Act 
has the effect of forcing public companies to disclose activi-
ties it, and its affiliates, engage in around the world.  Further, 
the Act will bring all these disclosures to the United States 

government’s attention, by requiring the dis-
closing company, and the U.S. Securities and 
Exchange Commission (the “SEC”), to in-
form it of these transactions.  Sections 219(a)
(3) and (4) require the disclosing company 
to send a separate notice to the SEC that its 
quarterly or annual filing has a reportable 
transaction, and further requires the SEC to 
inform the President, the Committee on For-
eign Affairs and the Committee on Financial 
Services in the House of Representatives, as well as the Senate 
Committee’s on Foreign Relations and Banking, Housing and 
Urban Affairs. 15 U.S.C. § 78m(r)(3)-(4). 

The Act helps Congress achieve its purpose because a 
publicly traded company disclosing the activities of it and its 
affiliates around the world ultimately are fed to the U.S. Gov-
ernment for its investigative purposes.  Consequently, if you 
represent a public company, the Act requires you to take a 
broader look at the activities of the company’s “affiliates” for 
SEC reporting purposes.  

The term “affiliates” is not specifically defined in the 
Act. However, the SEC’s Compliance and Disclosure 
Interpretations dated December 4, 2012, states that “affiliate” 
has the definition used in Rule 12b-2 of the Exchange Act.5  
That definition uses a commonly used set of criteria to define 
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an affiliate, namely any company that controls, is controlled 
by, or is under common control, with another company.  So 
for purposes of the Act, when considering what has to be 
disclosed, you should think broadly.

Key SEC Disclosures Triggered by the Act

Section 219 of the Act requires a reporting company to 
disclose on its quarterly 10-Qs and 10-Ks, if it or any of its 
affiliates knowingly, engage in certain acts.  The list of report-
able acts, for the most part, are probably not an issue for the 
typical company, as they cover transactions regarding petro-
leum products, weapons of mass destruction, technology that 
can be used for human rights abuses, and transactions with 
persons on a U.S. government blocked list.6  

However, the Act also requires reporting of transactions 
by the public company or its affiliates that are entered into 
with the Government of Iran, its delegates or any entities 
owned or controlled by it.  This last set of disclosures raises an 
issue that some companies may find most troubling: report-
ing transactions that might be perfectly legal in the country 
of origin of an international affiliate, but yet those transac-
tions come with the stigma associated with reporting about 
activities associated with Iran in a public SEC filing.  In other 
parts of the world, dealing with the Government of Iran, or an 
entity controlled by the government, may be more common.  
Although U.S. companies face heavy sanctions for doing busi-
ness with Iran, remember the broad definition of “affiliate.”  
A reporting company should inquire whether or not it has 
an affiliate, organized in a foreign jurisdiction, that may have 
entered into a transaction with the Government of Iran.  For 
example, a loan, or even an escrow transaction with an Iranian 
government controlled bank could trigger a disclosure.

If you read through the Act you will note an interesting 
omission from the Act: a materiality threshold.  Thus, any 
transaction, regardless of size, that meets the substantive cri-
teria, must be disclosed on the company’s SEC quarterly and 
annual reports.

If a reporting company has a transaction to disclose, it 
must state the nature and extent of the activity that it is report-
ing about, the gross revenues and net profits that are attribut-

able to that activity, and whether or not the company (or its 
affiliate) intend to continue the particular business activity.7

The Act’s provisions for making these new SEC disclo-
sures apply to new SEC filings made on or after February 6, 
20138, so public companies that do business in Iran, or have 
affiliates that to, need to take steps to analyze this disclosure 
issue now.  

Steps a Public Company Should Take in Response

A public company should build into its quarterly and an-
nual SEC reporting process a mechanism for its management 
to evaluate whether or not it has a reportable transaction.  It 
should start with examining its own activities first.  Secondly, 
it should examine the broad definition of “affiliate”, and re-
view its organization chart, its investments and joint venture 
projects around the world.  After identifying potential “affili-
ates,” it should at least make a good faith effort to discuss the 
Act with the appropriate personnel at those affiliates and de-
termine whether or not it has a reportable transaction. 
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An Overview of Joint Ventures in India
By Blake F. Nichols

Introduction

For those businesses that take the initiative to pursue joint 
venture (JV) opportunities with their Indian counterparts, In-
dia represents both a potentially lucrative market for goods 
and services as well as a way to reduce costs.1  However, in or-
der for such an undertaking to be profitable, the business en-
tity considering an Indian JV must be sure to plan and struc-
ture the JV in such a manner as to benefit both parties, make 
expectations clear, and ensure compliance with domestic and 
Indian law.2  Key to this planning is to review the require-
ments for foreign direct investment in India.

Foreign Direct Investment in India

Foreign direct investment (FDI) in India describes exactly 
that: any investment by a non-resident entity or person in the 
capital of an Indian company.3  This non-resident FDI is per-
mitted “subject to the [government’s] FDI Policy.”4  We look 
then to that FDI policy for guidance.

India’s Foreign Direct Investment Policy

Practice texts as recently as 2010 advised businesses inter-
ested in Indian JV’s to review India’s Foreign Exchange Man-
agement Act, 1999 (FEMA),5 in order to determine which 
sectors were open to foreign investment, which sectors were 
restricted, and which sectors prohibited FDI outright.6

However, the Indian Ministry of Commerce and Indus-
try, Department of Industrial Policy and Promotion (DIPP) 
released two circulars in March and September, 2010, consoli-
dating all prior Indian FDI policies and regulations contained 
in the FEMA and other regulatory sources.7  In March of this 
year, the Indian government released a third updated circular 
to further consolidate FDI information for potential inves-
tors.8

The stated goal of these circulars is to “reduce[] regula-
tory burden” as well as to “promote foreign direct investment 
through a policy framework which is transparent, predictable, 
simple and clear.”9  The most recent circular took effect on 
April 1, 2011 and a subsequent revision is scheduled to be 
available on September 30, 2011.10  These circulars provide a 
useful overview of FDI in India.

In reviewing Indian FDI policies, it becomes apparent 
that while most business sectors are open to some form of 
foreign investment,11 FDI in sectors such as atomic energy, 

agriculture, lottery, gambling, and real estate 
are highly restricted or prohibited.12  Multi-
brand retail also generally excludes FDI, 
with some narrowly tailored exceptions.13  A 
close review of these FDI policies is therefore 
crucial to determine whether it is even pos-
sible for a foreign business entity to engage 
in a JV in a given sector.14  Chapter 5 of the 
April, 2011 circular provides comprehensive 
and up-to-date information on which sec-
tors allow FDI.15  Where further guidance is needed on FDI 
matters, the Indian government lists the Indian DIPP as the 
agency to contact.16

Ownership under India’s Foreign Direct Investment Policy

After determining whether or not FDI is possible in a giv-
en sector, one looks at what, if any, limits are placed on foreign 
ownership.17  More specifically, it is important to determine 
how much foreign investment is permissible and by what 
method the foreign business entity may enter a given sector.

There are two basic routes for foreign investment in a 
given sector in India, the Automatic Route and the Govern-
ment Route.18  The Automatic Route, true to its name, al-
lows FDI automatically without requiring any approval from 
the Reserve Bank of India (RBI) or the Indian government.19  
The Government Route, also true to its name, requires prior 
governmental approval of the FDI.20  Businesses must submit 
their proposals to the Foreign Investment Promotion Board 
(FIPB) to be considered for approval under the Government 
Route.21  Additionally, all shareholder agreements and exercis-
es of voting rights must be subjected to government scrutiny.22  
A few examples of sectors requiring this kind of governmental 
approval include telecommunications and insurance.23

A May, 2003 manual released by the Indian government’s 
Secretariat for Industrial Assistance (SIA) suggested that In-
dia’s FDI policy would trend towards a more liberal regime 
and encourage FDI in most sectors through increased use of 
the Automatic Route.24  Indeed, subject to certain conditions, 
FDI up to 100% is generally permitted under the Automatic 
Route unless the investment triggers one of India’s FDI Policy 
exceptions.25  Again, the April, 2011 DIPP circular is instruc-
tive and thoroughly tables the entry routes and maximum 
FDI caps for all sectors of Indian business.26
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Below is a simple flowchart which attempts to describe 
the general FDI evaluation process.

Establishing an Indian Joint Venture

Once a business entity has determined that it may engage 
in FDI in India, it may consider forming a JV.  Under Indian 
law, a JV is considered “an Indian entity incorporated in ac-
cordance with the laws and regulations in India in whose capi-
tal a non-resident entity makes an investment.”27  These con-
tractually formed business enterprises are created when two 
or more existing business entities contribute assets to a new 
enterprise.28  The Indian JV is typically formed for a specific, 
time-limited purpose and the contributing business entities 
“continue to exist as separate firms.”29

According to the Indian Government, JV’s “can be orga-
nized as a partnership firm, a corporation or any other form of 
business organization which the participating firms choose to 
select.”30  Some common types of incorporated JV’s include the 
public company, the private company, and the limited liability 
partnership.31  Common types of unincorporated JV’s include 
partnerships and cooperation agreements or strategic alliances.32

The Private Company Option

Of all of these possible Indian JV ownership structures, 
the private company option is most common.33  As an incor-
porated JV, the private company would be formed under In-
dia’s Companies Act, 1956.34 

Private Company Requirements. Minimally, JV’s formed 
under this option must have a capital investment of 100,000 
Indian Rupees (US $2,270) and a minimum of two directors 
and two shareholders.35  Directors do not need to be Indian 
nationals or residents, but experts advise that for practical rea-
sons at least one director lives in India.36

In situations where 100% FDI is permitted,37 all of the 
shareholders can be non-Indian foreign nationals,38 and there 
are no restrictions on how these shares are divided up.39  This 
means that one shareholder could own just one nominal share 
with the other shareholder(s) holding the entirety of the re-
maining shares.40  This suggests that Indian JV’s are an option 
even for sole member businesses, provided the business can 
secure the one other nominal shareholder, a second director, 
and the requisite $2,270 in capital investment.

Formation of the Private Company Joint Venture. Some of the 
steps to forming a private company JV include: (i) reserving a 
company name with the Indian Registrar of Companies; (ii) 

drafting corporate documents such as the JV agreement and 
the memorandum of association (MoA);41 (iii) submitting all 
required corporate forms; (iv) scheduling a meeting with the 
Registrar of Companies; (v) obtaining the official certificate of 
incorporation; (vi) and getting various regulatory licenses and 
registrations as needed.42

Avoiding confusion by making rights and obligations 
clear is important in any cooperative business undertaking.  
This is especially true in terms of Indian JV’s, where expensive 
and time consuming long-distance conflicts could result.43

To minimize confusion, a JV agreement should include 
manufacturing obligations, quality control standards, sales 
targets, and the present and future financial obligations of the 
parties.44  JV agreements should also include an arbitration 
clause which spells out the jurisdiction of arbitration, the lan-
guage of arbitration, the number of arbitrators, and the arbi-
tration procedure.45

The MoA and the letter of intent (LoI) should likewise 
serve to clarify the parties’ intentions; the commercial terms of 
the JV; the managerial structure, division of control, and safe-
guards; the division of costs; any exclusivity arrangements; and 
the extent to which the MoA or LoI will be held legally bind-
ing.46  Additional documents that should be included when 
forming an Indian JV include directors’ service agreements 
and corporate governance and policies.47

Generally, the JV agreement is one of the most important 
corporate documents as it formally establishes the relation-
ship between the business entities.48  It is important to note, 
however, that while this document establishes the relationship 
between the parties, the Supreme Court of India has held that 
its terms are not binding under Indian law unless they are also 
incorporated into the JV’s articles of association (AoA).49  Un-
der Indian law, therefore, the AoA and MoA prevail over the 
JV agreement where there is a conflict, and those interested in 
forming an Indian JV should use caution to avoid a conflict 
in terms.50  One international law firm with experience in the 
formation of Indian JV’s suggests that it is common practice to 
minimize these discrepancies by including a provision in the 
JV agreement stating that the parties will amend the MoA or 
AoA where inconsistent with the JV agreement.51  This serves 
to preserve some of the importance of the JV agreement to 
the parties, but it does not make it binding under Indian law.  
Further, it seems that one must balance an interest in keeping 
the terms of the JV agreement private with the enforceability 
of those same terms.

Potential Challenges

In seeking to minimize confusion or conflict, JV part-
ners may look for written guarantees from each other.  In 
India, regulations specify what guarantees the Indian entity 
can make and in what circumstances such guarantees can be 
made.52  For example, non-compete guarantees are generally 

Is FDI permitted 
in given sector?

Yes. Government Route 
or Automatic Route? No.

End of FDI inquiry.

Level of FDI permitted 
in given sector?
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void under India’s Contract Act, 1872, and are only allowed 
where an individual sells a business with goodwill that the 
purchaser will not compete in the same specific type of busi-
ness and location.53  Conversely, Indian business entities are 
generally allowed to issue guarantees for the performance of 
projects that occur outside of India.54  A business entity must 
not rely on guarantees from an Indian JV counterpart with-
out properly ensuring that such guarantees have been made 
in keeping with governing regulations or with the specific ap-
proval of the RBI.55

Cultural concerns may also present challenges for business 
entities looking to form Indian JV’s.  As an example, negotia-
tions are viewed as an ongoing process in India with expec-
tations that documents are malleable and can be changed to 
accommodate changing circumstances.56  This may be frus-
trating to the business that is accustomed to more finality.  
Also, the nature of the hierarchical decision making processes 
in India requires that a business determine who, specifically, 
has the authority to make the needed decisions in order to 
move forward with the JV.57

Dissolution of the Indian Joint Venture

There are numerous methods for dissolving an Indian JV 
and they depend upon the reasoning for the dissolution and the 
relationship among the parties at the time of the dissolution.

Amicable Dissolution

  Amicable dissolution options include initial public offer-
ings (IPOs), liquidations, and third party sales.58

IPOs are useful when one or more of the shareholders 
wishes to get out of the JV without wholly liquidating or ter-
minating the existence of the JV itself.59  This dissolution op-
tion is governed by relevant portions of: (i) the Securities and 
Exchange Board of India Regulations; (ii) the Companies Act, 
1956; (iii) the Securities Contracts (Regulation) Rules, 1957; 
(iv) and any listing agreements of the stock exchanges where 
the securities will be listed for sale.60

Liquidations are another option for an amicable dissolu-
tion.  This option should be used where all parties are interest-
ed in full liquidation of all the JV assets including profits and 
initial capital investments.61  This option should be reserved 
for when the continued existence of the JV is not desired.62  
One potential issue to consider with this option is that the 
actual sale may drag on for too long, especially when involving 
the Indian court system63

Where all of the shareholders want out of the JV but wish 
to leave the JV intact, the option is a third party sale.64  This 
option typically involves a third party’s profitable acquisition 
of the JV which allows the current shareholders to extract their 
value without liquidating the JV itself.65

Contentious Dissolution

If an amicable solution fails, the specter of more lengthy 
and expensive litigation or arbitration remains.  Litigation in 
India is a slow process due to a substantial backlog of cases,66 
and the fact that the number of attorneys qualified to handle 
such issues is relatively small.67  Businesses trying to resolve 
a dissolution dispute in this manner should be prepared to 
spend years resolving the issue.

Arbitration, by contrast, tries to avoid the unnecessary de-
lay of litigating a dispute of this nature in court and is there-
fore viewed as the preferred method.68  The relevant legislation 
is the Arbitration and Conciliation Act, 1996, which allows 
enforceable international arbitration relating to Indian JV’s to 
take place in various jurisdictions.69  It is best to make sure that 
your JV agreement clearly specifies an arbitration venue other 
than India.70  To do this, the JV agreement should explicitly 
state that Article I of the Indian Arbitration and Conciliation 
Act, 1996 does not apply to any potential future arbitration.71  
Article I of the Arbitration Act would otherwise allow the op-
posing side to seek interim relief from Indian courts, which 
could drag the parties right back into the Indian judicial pro-
cess despite attempts to prevent just that in opting for arbitra-
tion in the first place.72

Conclusion

It is well known that India has weathered the current 
global recession well,73 with a Gross Domestic Product (GDP) 
growth rate last year of 9.7%.74  To the extent that the Indian 
government has expressed an interest in promoting FDI and 
has attempted to provide a “transparent, predictable, simple 
and clear” regulatory scheme,75 India represents an oppor-
tunity for businesses looking to take advantage of both the 
low-cost operating environment as well as the large domestic 
Indian market.76

Before expending time and resources to capitalize on this 
opportunity, a business must verify that the Indian govern-
ment permits FDI in the sector it is interested in.  Assuming 
that FDI is allowed in that sector, businesses should be careful 
to properly establish the JV following all domestic and Indian 
laws, and should ensure that all aspects of the JV relationship 
are clear to the parties.

If and when the JV has served its purpose and the parties 
wish to undo their stakes in the JV, there are multiple options 
based upon the goals of the parties and the status of their rela-
tionship.  The goal, of course, should be to minimize the cost 
in time and finances for the respective parties.

If done correctly, joint ventures provide one method by 
which business entities may try to take advantage of the op-
portunity that India represents.  Given the relative inclusiveness 
of sectors where JV’s are allowed, chances are good that a given 
business could enter into a JV with an Indian counterpart and, 
if done properly, could benefit from that relationship. 
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