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Dear Members and Colleagues:

It was my honor and privilege to be elected Chairperson of 
the International Law Section at  the Section’s Annual Meeting 
held on September 23, 2010, at The Fairlane Club in Dearborn, 
Michigan.  Section members in attendance also elected Margaret 
A. Dobrowitsky, Chairperson-Elect; Jeffery F. Paulsen, Secretary; 
and A. Reed Newland, Treasurer.  In addition, attendees at the 
meeting elected Silvia M. Kleer to the Council for a term ending in 2012, and David 
B. Guenther, Gregory H. Fox, and Eve C. Lerman to the Council for terms ending in 
2013.  Finally, pursuant to the Section’s Bylaws, the Chairperson, with the approval 
of the Executive Committee, has appointed the following law students ex-officio 
(non-voting) members of the Council for terms ending in 2011:  Nick Nawatmeh 
(University of Detroit Mercy School of Law), Sam Saif (Wayne State University Law 
School), Quinten A. Smith (Thomas M. Cooley Law School-Auburn Hills Campus), 
and Timothy M. Kaufmann (Michigan State University College of Law).  Congratu-
lations to the new officers and Council members.

Let me take a moment to thank Richard Goetz for his service to the Section as 
Chairperson during the past year, as well as his service as a Section officer and Council 
member over many prior years.  Dick’s experience in international law as the head 
of the International Law Department at Ford Motor Company, and later in private 
practice as the head of the International Practice Group at Dykema Gossett, PLLC, 
has been a tremendous asset to the Section’s leadership for many years.  I look forward 
to receiving Dick’s wisdom and guidance in his position as ex-officio immediate Past-
Chairperson.  All of the Section’s past chairpersons are ex-officio Council members.  
We value and encourage their continued support and active participation in the 
Section’s meetings and activities.

After the formal business portion of the Section’s recent Annual Meeting, attendees 
listened to a program focusing on the general theme of How International Trade Will 
Help Bring New Jobs and Business Opportunities to Michigan.  I would like to again 
thank each of the speakers for their excellent and well-received presentations and 
for taking time from their busy schedules to speak at our Section’s Annual Meeting.

David A. Steiger, author of The Globalized Lawyer: Secrets to Managing Outsourcing, 
Joint Ventures and other Cross Border Transactions, made the case for the development 
of an international practice as a long-term strategy for Michigan lawyers, rather than 
as a short-term reaction to a sluggish economy.  Mr. Steiger also outlined the primary 
skills and tools that attorneys need to develop to provide the best cross-border advice.

Dr. Robert A. Dye, Vice President and Senior Economist of PNC Financial 
Services Group, gave a presentation entitled Dodging the Double Dip in a Dangerous 

Cameron DeLongIn This Issue

MIL Editorial Staff hosted by 
Wayne State University Law School

Professor Gregory Fox, Faculty Editor
Natalia Vieira Santanna, Senior Editor
Jennifer Gross, Student Editor
George Andon Ligori, Student Editor
Kanika Suri, Student Editor
Joshua Davis, Student Editor

The Michigan International Lawyer is published three times per 
year by the International Law Section, State Bar of Michigan, 
306 Townsend Street, Lansing, Michigan 48933-2083.

Copyright 2012 International Law Section,  
State Bar of Michigan. © All rights Reserved.

Disclaimer: The opinions expressed herein are solely 
those of the authors and do not necessarily reflect those 
of the International Law Section or the Editors.

Dear Members and Colleagues:

International Law Section       Volume XXIV, No. 1, Winter 2012

The International Law Section’s fall meeting and program was 
held on November 16, 2011 at Ginopolis Restaurant in Farmington 
Hills.  Special thanks to Aaron Ogletree, co-chair of the International 
Law Section’s International Trade Committee, for a job well done 
in securing as guest speaker for the program Stephen P. Anway, who 
gave an excellent presentation focused on recent developments in investment treaty 
arbitration.  Mr. Anway spoke on the fascinating topic of international arbitrations 
brought by foreign investors under bilateral and multi-lateral investment treaties, 
one of the fastest growing areas of public international law.  Mr. Anway is a partner at 
the international law firm of Squire, Sanders & Dempsey (US) LLP, where he has 
represented, among other international clients, The Republic of Ecuador and The 
Czech Republic in multi-billion dollar international investment treaty arbitrations, 
most notably, as lead counsel for The Czech Republic in the seminal case, Phoenix 
Action, Ltd. v. Czech Republic. 

On November 29th, the Section’s International Trade Committee was again 
active, working with Wayne State University Law School and their Program for 
International Legal Studies on an innovative program entitled “Bridging the Issue: 
A Panel Discussion on the New International Trade Crossing”, which was held at in 
the Spencer M. Partrich Auditorium of the Wayne State University Law School.  
The Section thanks its International Trade Committee members Aaron Ogletree, 
Sonia Salah and Lara Phillip for their tireless efforts in conceiving, organizing and 
implementing this event, which brought together experts from business, government 
and academia to examine and debate issues surrounding the proposal to build a 
second bridge from Detroit to Canada. 

“The new bridge proposal is one of the most important international questions facing 
the Michigan business and legal communities,” said Professor Gregory H. Fox, director 
of the Program for International Legal Studies at Wayne Law. “We are thrilled to host 
this debate as part of our continuing program of public discussions on critical issues of 
international law.”  John Gallagher of the Detroit Free Press moderated the debate 
between a first panel composed of Professor Robert Sedler of Wayne State Law 
School; Dan Stamper, President of the Detroit International Bridge Company; and 
Scott Hagerstrom, Director of Americans for Prosperity–Michigan and a second 
panel composed of Sam Danou, President of the World Trade Center Detroit/
Windsor Association; Brad Williams, Vice President of Government Relations for 
the Detroit Regional Chamber of Commerce, and State Representative Rashida 
Tlaib (D-Detroit).  
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Michigan 
International Lawyer

Publication Deadline Dates

Fall Issue
Articles due August 15 

Winter Issue
Articles due December 15

Spring Issue
Articles due April 1

The Michigan International Lawyer, 
which is published three times per year 
by the International Law Section of the 
State Bar of Michigan, is Michigan’s 
leading international law journal. Our 
mission is to enhance and contribute 
to the public’s knowledge of world law 
and trade by publishing articles on 
contemporary international law topics 
and issues of general interest.

The Michigan International Lawyer 
invites unsolicited manuscripts in all 
areas of international interest. An au-
thor is encouraged to submit a brief 
bio and a photograph for publication. 
An article, including footnotes, should 
contain between 1000 and 3000 
words. 

Articles can be submitted for con-
sideration in hard copy or electronic 
format. Manuscripts and photographs 
cannot be returned unless accompa-
nied by a $5 check or money order 
made payable to Wayne State Univer-
sity Law School for shipping and han-
dling.

The Michigan International Lawyer 
will consider articles by law-school 
students and may publish student 
articles as part of a regular column. 
A student should submit the article 
either through a law-school faculty 
member or with a law-school faculty 
member’s recommendation. 

Submissions should be forwarded to:
Professor Fox, Faculty Editor
Michigan International Lawyer
Wayne State University Law School
471 W. Palmer
Detroit, Michigan 48202
Telephone: (313) 577-0110
E-Mail: gfox@wayne.edu

Michigan International Lawyer
Submission Guidelines

The Program for International Legal Studies at Wayne State Law School and the 
International Trade Committee of our Section conceived the debate to provide United 
States and Canadian  trade organizations, government  officials, legal and business 
communities, and concerned citizens with an opportunity to discuss this controversial 
topic in a neutral forum.  The debate, which was attended by members of the news 
media, was the first and only event to date of which we are aware to bring together 
those supporting and those challenging the construction of a second bridge to provide 
the community with the opposing perspectives surrounding the proposed  second 
international trade crossing from Detroit to Canada.  

On Wednesday, January 25, 2012, the Section held a Council meeting at Butzel 
Long’s downtown Detroit office and presented a program entitled “Multi-Jurisdictional 
Litigation: Some  Lessons Learned” complementing the Section’s November program 
on international arbitration.  The January program featured as guest speaker Frank 
E. Walwyn, a litigation partner from the Toronto law firm of WeirFoulds LLP, who 
was named in the 2012 Edition of The Best Lawyers in Canada as one of Canada’s top 
lawyers in the area of corporate and commercial litigation. Special thanks again to 
Aaron Ogletree, head of our Section’s International Trade Committee, for suggesting 
Frank E. Walwyn as a guest speaker, and to A. Reed Newland, Secretary of our Section, 
for his diligent efforts in coordinating the event. 

Although the primary means by which the Section’s officers communicate and 
distribute notices of meetings and programs is still through the Section’s “announcement 
only” listserv, the Section’s Linked-In group is expanding rapidly with over 100 members 
currently in the group and more members signing up daily thanks to the efforts of 
Section Council member Sonia Salah and Chair-Elect Jeff Paulsen. They will provide 
more details on how the Linked-In project is progressing and instructions on how to 
link in and participate in the group at upcoming Section meetings. If you have not 
received email notices of the Section’s recent meetings and programs, please feel free to 
go to the Section’s page on the State Bar of Michigan website or contact the State Bar 
of Michigan to sign up for the International Law Section’s listserv.

I would also like to thank the Section’s officers and Council members for their active 
participation in the Section this year.  Special thanks to Jeffrey F. Paulsen, Chairperson-
Elect, A. Reed Newland, Secretary, and David B. Guenther, Treasurer for their inspired 
ideas and continued efforts in support of the Section.  I look forward to working with 
the Section’s officers and the Council members throughout the coming year. 

The International Law Section will hold additional Council meetings and programs 
this year in March and May, followed in September by the Section’s annual meeting 
and program.  The Section’s meetings typically commence with a Council meeting at 
4:30 pm followed, usually at 6:00 or 6:30 pm, by food and beverages and an interesting 
program.  All persons interested in the Section are invited and encouraged to attend 
Council meetings and programs. If you have suggestions for programs or activities 
that you would like to be considered by the Council, I encourage you to attend the 
Council meeting.  If you are unable to attend, please feel free to contact me, one of the 
Section’s other officers, or any Council member with your ideas.  The Section welcomes 
all suggestions. 

I hope to see you at an upcoming Section meeting and program. In the meantime, 
please enjoy this issue of the Michigan International Lawyer.
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Practicing Law in a Foreign Jurisdiction: The Roles and 
Restrictions of Foreign Attorneys in Japan

Introduction

On January 27, 2009, the Japan 
Federation of Bar Associations (“JFBA”) 
issued a warning letter1 to law firms 
throughout Japan, stating that all for-
eign attorneys were required to register 
and become gaikokuho-jimu-bengoshi, 
or gaiben, for short (“registered foreign 
attorneys” in English), specifically men-
tioning that “even if a lawyer qualified 
in a foreign country who has not been 
registered as a registered foreign lawyer 
is not a partner, but an associate, assis-
tant, advisor, consultant, of counsel, or 
any person with another title or posi-
tion, providing any service that is sub-
stantially a legal service will constitute a 
violation of Article 72 of the Attorney 
Act2.”3 This letter caused great concern 
amongst the law firms in Japan as the 
employment of foreign attorneys is very 
common with international law firms 
and Japanese law firms with significant 
international practices. In many cases, 
these foreign attorneys do not register 
as gaiben because of the experience, cost 
requirements, and burden associated 
with registration. Unsettling as it was, it 
was unclear what prompted the letter or 
whether the JFBA was “cracking down” 
on unregistered foreign attorneys in Ja-
pan and requiring blanket registration. 
As you can imagine, Japanese law firms 
were concerned about a crackdown be-
cause of their reliance on foreign associ-
ates and a partner from a United States 
based firm expressed his concerns that 
a crackdown would effectively end the 
hiring of associates.4 As fears of a crack-
down spread through the Japanese legal 
community, Shiro Yanagi, then deputy 
secretary general of the JFBA, later 
stated that the letter was more of a re-
minder reiterating what gaiben could le-

gally do in Japan, and conversely, what 
non-registered foreign attorneys could 
not do.5

The above letter illustrates the ten-
sion between restrictions placed on for-
eign attorneys in Japan and the reality 
that Japan, as a major world economy, 
requires legal services from attorneys 
qualified in jurisdictions from outside 
the country. These competing needs 
place the JFBA in a difficult position 
as it looks to balance their interest in 
protecting their own qualified Japanese 
attorneys (known as bengoshi in Japa-
nese) from a large inflow of foreign law 
firms and foreign attorneys looking to 
take advantage of the rapidly expanding 
Asian economies, but doing so with-
out implementing harsh protectionist 
measures. One thing is clear, with Ja-
pan possessing the world’s third largest 
economy6 and Tokyo’s status as one of 
the world’s largest financial centers, the 
skill set that foreign attorneys possess is 
still very much in demand.

Historical Background on 
Laws Governing Foreign 

Attorneys in Japan

The presence of foreign attorneys 
working in Japan dates back to the 
Meiji era (1868 - 1912) during which 
Japanese lawyers would rely on foreign 
attorneys to assist in Japan’s emergence 
in global affairs and business.7 Prior to 
World War II, foreigners were regularly 
admitted to practice law to advise on 
commercial matters.8 After World War 
II and during the Allied occupation of 
Japan (August 1945 to April 1952),9 
Article 7 of the newly enacted Attorney 
Act10 was passed that allowed foreign 
attorneys to become fully admitted to 
practice law in Japan, which resulted 

By Timothy J. Blanch and Daniel S. Potts

in the opening of various Western style 
firms11, some of which are still in exis-
tence today.12 However, in 1955, Article 
7 of the Attorney Act was repealed13 and 
foreigners were barred from seeking ad-
mission to practice law or from open-
ing law offices in Japan.14 After Article 
7’s repeal, foreign attorneys frequently 
came to Japan, but they were usually 
associated with a Japanese law firm as 
a “trainee” working under the guidance 
of a bengoshi and were restricted in the 
services they could provide.15 However, 
as the postwar economy expanded at a 
rapid pace, a new law entitled the “Act 
on Special Measures concerning the 
Handling of Legal Services by Foreign 
Lawyers” 16 (the “Gaiben Act”) was 
passed in 1986 and came into effect on 
April 1, 1987 and allowed foreign attor- and allowed foreign attor- allowed foreign attor-
neys to open law offices on their own.17 
This resulted in many foreign lawyers 
seeking gaiben licenses to break into 
the then red hot Japanese economy.18 
The aim of the Gaiben Act was to allow 
major corporations in Japan the ability 
to seek the advice of foreign attorneys 
based in Japan for their cross-border 
matters, rather than rely on law firms 
based in the United States or other mar-
kets in Asia, such as Hong Kong.19 The 
Gaiben Act also established the current 
system for the registration of gaiben in 
the hopes of attracting foreign attorneys 
to Japan, in addition to implementing 
measures to regulate them.20

Daniel S. PottsTimothy J. Blanch
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Current Law Governing Foreign 
Attorneys in Japan

Under the Gaiben Act, gaiben are 
allowed to “provide legal services con-
cerning the laws of the state of primary 
qualification at the request of a party 
or other person concerned, or appoint-
ment by a public agency; …”21 In other 
words, a gaiben qualified in the State of 
Michigan may only provide legal ad-
vice to Japanese clients on Michigan or 
United States Federal law.22 In addition, 
gaiben may also represent clients during 
the procedures for an international arbi-
tration case,23 provided the case is civil 
in nature, the tribunal sits in Japan, and 
at least one of the parties has a princi-
pal office in a foreign state.24 Foreign 
attorneys, whether registered (gaiben) 
or not, are prohibited from represent-
ing clients in criminal cases,25 the “giv-
ing of an expert opinion or other legal 
opinion regarding the interpretation or 
application of laws other than the laws 
of the state of primary qualification,”26 
and providing advice on Japanese law. 
Only bengoshi are allowed to represent 
clients in court and before the public 
prosecutor’s office, or to counsel clients 
on Japanese law.27

In order to become a gaiben, the 
foreign attorney must (i) submit an 
application and obtain the approval of 
the Minister of Justice,28which can take 
anywhere from six months to two years 
before obtaining a decision, (ii) register 
in the Roll of Registered Foreign Law-
yers administered by the JFBA29, (iii) 
have been engaged in the practice of 
law in the applicant’s home jurisdiction 
for a minimum of three years,30 and (iv) 
show that reciprocity exists with their 
home jurisdiction, such that a bengoshi 
could be similarly admitted in that ju-
risdiction.31 However, if the applicant 
works in Japan under the guidance of a 
bengoshi, a gaiben, or a legal professional 
corporation, the Minister of Justice will 
credit one year of such service towards 
the three year practice requirement.32 In 
addition, gaiben have a duty to stay in 

Japan for at least 180 days per year,33 and 
are required to pay monthly dues total-
ing approximately fifty thousand Japa-
nese yen (JPY50,000) (or US$650.87 
based on the prevailing exchange rate 
as of this writing) to their local bar as-
sociation. A burdensome amount when 
compared to the annual bar dues for 
active Michigan attorneys, which were 
US$315.00 in 2010.

Currently, gaiben are the only for-
eign attorneys who are allowed to estab-
lish a law office in Japan – and this is 
restricted to only one office34 – provid-
ed, amongst other things, they use the 
name gaikokuho-jimu-bengoshi-jimusho 
(foreign registered attorney’s office) in 
their firm’s title,35 clearly display a sign 
indicating the laws of the state of pri-
mary qualification and designated laws 
at a place easily visible to the public,36 
and their office is established in the 
district of the bar association to which 
they belong.37 And after a partial revi-
sion to the Gaiben Act in 2005, gaiben 
are now permitted to hire bengoshi, pro-
vided they notify the JFBA in advance 
of the hire.38 In addition, a foreign at-
torney must be a registered gaiben in 
order to become a partner in a Japanese 
law firm, and only gaiben can apply to 
obtain a special attorney work visa that 
allows them to sponsor the work visas 
of others.39 Perhaps, more importantly, 
gaiben are allowed to work and live 
in Japan without the need of a spon-
sor. As of April 1, 2011, there were a 
total of 359 gaiben in Japan,40 with no 
gaiben claiming the State of Michigan 
as their state of primary qualification. 
The number of gaiben has been steadily 
increasing over the past ten years, with 
a significant increase occurring in 2010, 
as the number of gaiben in past years is 
shown below.41

2010 – 344
2009 – 290
2008 – 267
2007 – 252
2006 – 242
2005 – 236
2004 – 213

2003 – 189
2002 – 186
2001 – 150

Of the 344 gaiben in 2010, the 
most represented nationalities were as 
follows:

150 Americans
63 British
21 Chinese
17 Australian

Also, below are the five jurisdictions 
in 2010 with the highest number of 
gaiben followed by the number of gaiben 
admitted in that jurisdiction:

New York – 105
California – 49
Hawaii – 18
District of Columbia – 14
Illinois – 7

Despite the benefits of gaiben 
registration, many foreign attorneys 
are employed in Japan without regis-
tering as gaiben because of the expense 
involved and the fact that much of 
the work of foreign attorneys may be 
considered “behind the scenes” and a 
gaiben license may not appear necessary. 
However, these unregistered foreign at-
torneys are required to work under the 
direct supervision of either a bengoshi or 
gaiben.42

What Foreign Lawyers 
Do in Japan

The main areas of practice in Japan 
for foreign attorneys are (i) corporate, 
including mergers and acquisitions and 
other various cross-border transactional 
work, (ii) real estate, particular invest-
ments and asset management, and (iii) 
intellectual property. Foreign attorneys 
are generally employed in three ways (i) 
a foreign attorney at a Japanese law firm, 
(ii) in-house counsel at a Japanese or 
foreign corporation, or (iii) an attorney 
at a satellite office of a law firm based 
outside of Japan, usually from the Unit-
ed States or the United Kingdom. With 
the greatest number of foreign attorneys 
obtaining employment with a law firm, 
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whether a domestic Japanese law firm or 
an international law firm based outside 
Japan. In addition, many domestic stock 
corporations (kabushiki-kaisha), limited 
liability companies (godo-kaisha), and 
multinational corporations are keen on 
staffing foreign attorneys in their legal 
departments or hiring outside counsel 
to assist them with their international 
legal matters. In this regard, the larg-
est and most prestigious law firms and 
corporations generally have a presence 
in Tokyo. 

Most foreign attorneys can expect 
to find employment in a law firm as ei-
ther a legal editor, foreign associate, or 
gaiben. While these positions are not in-
tended to be an exhaustive list of all the 
legal opportunities available in Japan, 
they do represent the most common. 
In addition, even though the primary 
function of these positions is similar, 
the provision of foreign language legal 
services, whether it be in English, Man-, whether it be in English, Man- whether it be in English, Man-
darin Chinese, Spanish, French, or oth-
er languages, differences between them 
do exist. 

A legal editor will generally receive 
assignments that involve the copy edit-
ing of legal documents written in their 
native language. Although some may 
consider a legal editor position as only 
“legal related” and staffing an attorney 
at this position unnecessary, there is a 
tremendous need for legal editors in Ja-
pan, especially ones with legal training 
and native English language skills. This 
is because English is the international 
language of business and many cross-
border transactions between domestic 
Japanese corporations and foreign cor-
porations are entered in the English 
language, mainly because English is 
frequently the only language companies 
from different countries have in com-
mon. At firms in Tokyo, where partners’ 
hourly rates are similar to their coun-
terparts in New York or London, there 
is a strong demand for a highly crafted 
work product that contains grammati-
cally correct prose and that is easily 
comprehended by its recipient. Thus, 

legal editors ensure that the legal docu-
ments produced by Japanese law firms 
are of comparable quality to those in the 
United States or the United Kingdom.

An individual holding the position 
of foreign legal associate can expect to 
receive the same tasks as a legal editor, as 
well as assignments involving the draft-
ing and negotiating of legal documents, 
conducting legal research primarily 
from the foreign associate’s home ju-
risdiction, and other internal or para-
professional assignments. Foreign asso-
ciates may also draft memorandum on 
issues of Japanese law for foreign clients, 
under the supervision of a bengoshi, as 
well as act as an interface between the 
bengoshi and their foreign clients. In this 
regard, all of the work of a foreign asso-
ciate must be done under the auspice or 
guidance of either a gaiben or bengoshi.43 
Although Japan has recently threatened 
to cracked down on the unauthorized 
practice of law, with the intention of 
forcing more foreign attorneys to reg-
ister and become fully licensed gaiben, 
foreign associates must exercise care to 
ensure they do not act independently or 
engage in the unauthorized practice of 
law in Japan.

Many of the world’s largest and 
prestigious law firms have offices in To-
kyo. Most of these firms send attorneys 
to Japan, via a secondment, from their 
home country for a defined period of 
time, although it is possible to be hired 
directly into the offices of a foreign law 
firm in Tokyo. The primary areas of 
practice at these firms are mergers and 
acquisitions, intellectual property, and 
real estate. Although a large number of 
foreign firms with offices in Tokyo are 
based in the United States, there are 
firms from all over the world, such as 
the United Kingdom, Australia, and 
Canada, that have a presence in Japan.

Many corporations with offices in 
Japan seek foreign attorneys with native 
English language skills to assist with 
their cross-border agreements, licensing 
agreements, or other international trans-
actions. The assignments in a corporate 

legal department tend to be similar to 
what a foreign attorney would receive 
at a law firm, mainly being to draft, 
revise, and negotiate various contracts 
and agreements involving the opera-
tions of the corporation. Although the 
assignments tend to be similar, there are 
differences between working in a cor-
poration and a law firm. For example, 
an attorney with a Japanese corporation 
would become immersed in the Japa-
nese corporate culture, which can mean 
later working hours and socializing with 
colleagues after work, usually at pubs. 
The types of corporations in Japan that 
seek foreign attorneys are large Japanese 
corporations, foreign corporations with 
subsidiaries or branch offices in Japan, 
or asset management corporations in-
volved in real estate transactions by for-
eign investors.

Comparison with United States 
Rules Governing 
Foreign Attorneys

While it may appear that the rules 
governing foreign attorneys in Japan 
are strict, the barriers that foreign at-
torneys face in Japan are comparable to 
those that exist in many jurisdictions 
in the United States. There is a special 
status granted in 24 states, including 
Michigan, for attorneys admitted in 
foreign jurisdictions to be advisors on 
the law of the jurisdiction where admit-
ted (usually referred to as “foreign legal 
consultants”). While some states allow 
these foreign legal consultants to advise 
on United States law with the assistance 
of a United States-qualified attorney, 
this is not true of every jurisdiction. In 
Michigan, a foreign-qualified attorney 
may be admitted without examination 
as a “special legal consultant” under 
Rule 5(E)44 of the Rules for the Board of 
Law Examiners. The main requirement 
to be admitted as a “special legal consul-
tant” is that the foreign attorney must 
have been admitted in the foreign ju-
risdiction, be in good standing, and en-
gaged in the practice of law for three of 
the preceding five years.45 A special legal 
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consultant in Michigan must maintain 
active membership in the State Bar of 
Michigan, is limited to providing advice 
on the law of the country where admit-
ted, and may use the title “special legal 
consultant” provided that the law of the 
foreign country is identified.46 Require-
ments that are very similar to those im-
posed on gaiben in Japan. 

Practical Suggestions for 
Michigan Attorneys Wanting to 

Practice in Japan

Japan is an attractive destination 
for attorneys qualified in Michigan. 
Japanese companies are a major source 
of foreign investment in Michigan, es-
pecially in the automotive sector, and 
Tokyo is a major hub for international 
business and finance. In addition, Japan 
has established business relationships 
and is close in proximity to Asian coun-
tries that are currently experiencing 
strong economic growth, such as China, 
South Korea, India, and Russia. Thus, 
many law firms and corporations in Ja-
pan have a need for foreign attorneys to 
assist Japanese clients conducting busi-
ness inside Japan as well as outside, in 
addition to foreign clients doing busi-
ness within Japan.

Most foreign attorneys tend to have 
at least two years of prior experience 
from their home jurisdiction in order 
to satisfy the gaiben experience require-
ment and because firms in Japan prefer 
an attorney who possess post qualifica-
tion experience. However, there are no 
real standards as evidenced by the di-
verse backgrounds amongst the foreign 
attorneys in Japan. As far as a particular 
interest in a practice area, because most 
of the work is focused on corporate 
transactional or intellectual property 
matters, firms and corporations tend 
to look for attorneys with interests in 
those areas of the law. Perhaps equally 
important is a willingness to immerse 
oneself into the Japanese culture. In the 
past, possessing strong Japanese lan-
guage skills was always helpful, but was 
not critical, as virtually all of the work 

was conducted in English. Now, given 
the challenging global economy and 
employment environment, employers 
generally desire some level of proficien-
cy in Japanese because of the benefits 
of having a bilingual foreign attorney. 
With the high turnover of foreign attor-
neys returning to their home country, 
positions tend to open up on a regular 
basis. To identify firms that are poten-
tially hiring, the Martindale-Hubbell 
Law Directory provides a list of firms 
in large Japanese cities from which an 
interested person could contact directly. 
In addition, one could contact any of 
the numerous legal recruiting agencies 
in Tokyo47 or network through the for-
eign attorney organizations in Japan 
such as the Roppongi Bar Association,48 
the Japan Law Society,49 or the Foreign 
Women Lawyers’ Association.50

Conclusion

Japan offers foreign attorneys a tre-
mendous and exciting opportunity to 
work on the global stage. Living and 
working in Japan is a unique experience 
that will enhance your practice after you 
return to the United States or relocate 
to another overseas location. With the 
number of foreigners living in Japan, es-
pecially in Tokyo, you can build a global 
practice and network of attorneys from 
all over the world, all while learning 
more about the modern legal system 
and practice of an ancient culture. 
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The Philippines as Call Center Capital of the World: 
Legal Issues and Pitfalls
By Albert Vincent Y. Yu Chang

Introduction

Throughout modern history, the 
Philippines has been known for names, 
events and places: Commodore George 
Dewey’s victory in the Battle of Ma-
nila Bay against the Spanish naval force 
during the Spanish-American War, in 
World War 2, General Douglas McAr-
thur fulfilling his promise, “I shall re-
turn!” on the shores of Leyte Gulf, 
the co-founding of the Association of 

Southeast Asian Nations (ASEAN) by 
the Philippines in 1967, “Thrilla in Ma-
nila,” the boxing match between Mo-
hammad Ali and Joe Frazier, in 1975, 
the peaceful revolution, now better 
known as “People Power,” that ended 
the twenty-one year rule of Ferdinand 
and Imelda Marcos in 1986, and boxing 
star Manny Pacquiao, and his much-
anticipated fight with Grand Rapids, 
Michigan native Floyd Mayweather, Jr. 

In 2010, the Phil-
ippines dislodged India 
as the “Call Center1 
Capital of the World.2” 
According to a report 
from IBM Global Ser-
vices, the Philippines 
has surpassed India 
as the global leader in 
business process outsourcing (BPO) 
by estimated jobs in business support 
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services.3  According to the National 
Association of Software and Service 
Companies in India, even Indian call-
center companies have set up offices in 
the Philippines in the recent years.4  

The IBM report attributes the trend 
to the Philippines’ having a “similarly at-
tractive business environment for inter-
national business support functions as 
India,” but not “the same labor cost in-
creases as have occurred in various Indi-
an ‘hot spots’ in recent years.5”  Among 
other factors going for the island nation 
are the country’s better affinity with 
Western culture (particularly, American 
culture6), lack of competing industries 
for skilled workforce, and favorable tax 
incentives.7  In addition, analysts have 
noted that global companies increas-
ingly want a backup plan in case one 
country is hit by a natural calamity or 
unrest,8 and the Philippines may well 
serve as a viable backup.

As North American companies 
consider opportunities in outsourcing, 
whether as a BPO service provider, as a 
customer or as a business enterprise in 
an allied industry, here is a brief over-
view of the Philippine legal system and 
legal issues and pitfalls relating to the 
call center and BPO industries in the 
Philippines. 

Issues and Pitfalls
Legal System

As a former U.S. protectorate and a 
former Spanish colony, the Philippines 
has retained in its legal system certain 
features of the U.S. common law sys-
tem and the Spanish civil law system.  
Following common law tradition, deci-
sions of the Philippine Supreme Court 
are binding; but, as a feature of the civil 
law system, there are no judge-made 
laws and judicial decisions are limited to 
nullifying or interpreting laws enacted 
by the legislature or parts thereof.   

Beyond bearing fundamental char-
acteristics of foreign legal systems, Phil-
ippine laws have received more direct 
Western influences. Philippine com-
mercial laws (such as the Corporation 

Code and the Negotiable Instruments 
Law, among many others) and remedial 
rules (such as the predecessor of the cur-
rent Philippine Code of Civil Procedure 
and the Rules of Evidence) were based 
on or patterned after U.S. counterparts, 
while civil and criminal laws (such as 
the Revised Penal Code and the Civil 
Code) were based on Spanish sources.  
Throughout its history, the Philippine 
Supreme Court has cited American and 
Spanish legal authorities in support of 
its rulings. 

English is one of the official lan-
guages of the Philippines. The Philip-
pine Constitution was promulgated in 
English, as are most statutes, admin-
istrative regulations and judicial deci-
sions.9 Court proceedings are conduct-
ed mostly in English, and any use of 
Filipino in court requires translation to 
English for transcription purposes. 

The country’s affinity with Western 
culture is reflected in the legal profes-
sion in the Philippines.  While no for-
eign law firm operates a satellite office in 
the Philippines due to restrictions under 
the Philippine Constitution,10 many of 
the leading commercial law firms in the 
Philippines were founded by American 
lawyers during the American occupa-
tion or are currently staffed in part by 
U.S.-trained Filipino lawyers.  

Corporate Structure

A foreign investor may engage in 
the outsourcing business in the Philip-
pines through (i) a Philippine branch 
office, or (ii) a domestic Philippine 
corporation.  The required minimum 
assigned capital for a foreign investor 
to register a branch or incorporate a 
corporation is two hundred thousand 
U.S. dollars (US $200,000.00). How-
ever, the minimum will be lower, i.e., 
one hundred thousand U.S. dollars 
(US $100,000.00), if the enterprise (i) 
involves advanced technology, as deter-
mined by the Philippine Department of 
Science and Technology, or (ii) directly 
employs at least fifty (50) employees.11   

Domestic market enterprises owned 

by Philippine nationals are not cov-
ered by the minimum capital require-
ment.12  For purposes of determining 
compliance with the minimum capital 
requirement, a “Philippine national” 
means “a citizen of the Philippines, or 
a domestic partnership or association 
wholly owned by citizens of the Philip-
pines, or a corporation organized under 
the laws of the Philippines of which at 
least sixty percent (60%) of the capital 
stock outstanding and entitled to vote is 
owned and held by citizens of the Phil-
ippines.13” Thus, a foreign company can 
have a Philippine affiliate without meet-
ing the minimum capital requirement if 
its equity interest in its Philippine affili-
ate is not more than 40% of the shares 
of the corporation, with the other 60% 
being owned by Philippine nationals. 

Investment Incentives

Analysts have noted favorable tax 
incentives for foreign investors in the 
Philippines. There are several incentive 
regimes under Philippine laws, includ-
ing the Omnibus Investment Code14 
(”OIC”), the Special Economic Zone 
Act of 1995, as amended15 (“PEZA 
Law”), and the Bases Conversion and 
Development Act of 199216 (“BCDA”).  

Registration. A foreign company 
must be registered with the Philippine 
Board of Investments (“BOI”) or the 
Philippine Economic Zone Authority 
(“PEZA”) to receive incentives under 
the OIC or the PEZA Law, respectively, 
and with the Subic Bay Metropolitan 
Authority (“SBMA”) or the Clark De-
velopment Corporation (“CDC”) to re-
ceive incentives under the BCDA. 

Location. BOI-registered entities 
registered under the OIC may locate 
anywhere in the country;  PEZA-regis-
tered entities must be located in an in-
formation technology (IT) park or eco-
nomic zone registered with the PEZA; 
and entities seeking incentives under 
the BCDA Law must be located in des-
ignated economic zones, such as the 
Subic Bay Freeport Zone17 or the Clark 
Freeport Zone.18   
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Requirements.  The BOI and PEZA 
generally follow the investment priori-
ties plan (IPP) of the Philippine govern-
ment in determining whether a compa-
ny may be entitled to incentives.  

Every year, the BOI is by law re-
quired to submit to the President for 
approval an IPP, which, among other 
things, identifies specific activities and 
categories of economic activity where 
investments are to be encouraged.19 In 
the IPP for 2010 (“2010 IPP”), “Busi-
ness Process Outsourcing” is among the 
“Preferred Activities” listed.  Under the 
2010 IPP, “Business Process Outsourc-
ing” covers “voice and non-voice IT-
enabled services[,] including procure-
ment and sourcing services, contact 
center, business/knowledge process-
ing, software development, animation, 
data transcription, engineering design, 
and [information and communications 
technology] support services.20” 

Under the 2010 IPP, a BPO com-
pany operating a contact center must 
have a minimum investment cost of 
US$2,500 per seat, which amount cov-
ers the cost of equipment (hardware and 
software), office furniture, building im-
provements and renovation, and other 
fixed assets, except land, building and 
working capital.21  Subject to certain re-
quirements for purposes of meeting the 
minimum investment cost, equipment 
may be leased or consigned to the BPO 
company.22 

There are foreign-equity restrictions 
to the incentives. Unless it is export-
oriented or a pioneer enterprise, the 
entity seeking registration and incen-
tives under the BOI must be a citizen 
of the Philippines,23 which can be a Fili-
pino citizen or a corporation incorpo-
rated under Philippine laws of which at 
least sixty percent (60%) of the capital 
stock outstanding and entitled to vote is 
owned and held by Philippine nation-
als.24 To be considered export-oriented, 
a foreign-owned outsourcing company 
must provide services to clients outside 
the Philippines25 and the export ser-
vices must account for at least 70% of 

the company’s revenues.26   To be con-
sidered a pioneer enterprise, a foreign-
owned outsourcing company must (i) 
introduce a major innovation in tech-
nology, or (ii) have a project cost of at 
least $5 million (excluding the cost of 
land and building) to be put up during 
the first year of operations. 

In addition, as a general policy 
under the 2010 IPP, the equity of the 
project applied for BOI-registration is 
at least 25% of the project cost. 

Notably, eligibility for incentives 
within the framework of the BCDA 
Law is not governed by the IPP but by 
regulations that are specific to the rel-
evant economic zone.27  For example, 
there are implementing rules and regu-
lations that govern the eligibility, proce-
dure and requirements for registration 
as a Subic Bay Freeport enterprise.28 

Incentives. A BOI-registered entity 
will be entitled to the following incen-
tives, among others: income tax holiday 
(ITH) for a period between four (4) and 
six (6) years, depending on the enter-
prise, zero-rated value added tax (VAT), 
tax credit on domestic capital equip-
ment, exemption from contractor’s tax, 
and additional deductions from taxable 
income equivalent to 50% of wages of 
skilled and unskilled workers in the di-
rect labor force.29 

Companies registered under the 
PEZA Law enjoy the same ITH in-
centives as a BOI-registered company; 
however, after the lapse of the relevant 
ITH period, it may receive a special tax 
rate of 5% of gross income, in lieu of all 
other national and local taxes.30  PEZA-
registered companies also enjoy other 
incentives, including, without limita-
tion: zero-rated VAT on purchases for 
certain transactions; tax and duty free 
importation of capital equipment, sup-
plies, and materials that will be used 
exclusively for the registered operations; 
and deduction from taxable income of 
training expenses in developing a skilled 
and unskilled workforce.31  Subject to 
meeting pertinent requirements, a BOI-
registered entity may seek to register 

under the PEZA Law to receive the spe-
cial 5% tax rate after the expiration of 
the ITH period.

A duly registered company located 
in Subic Bay Freeport Zone or the Clark 
Freeport Zone will enjoy similar incen-
tives enjoyed by PEZA-registered com-
panies; however, it will generally not be 
entitled to ITH. An enterprise within 
the Subic Bay Freeport, for example, 
will pay a 5% final tax on its gross in-
come in lieu of all national and local 
taxes.32  It will also enjoy, among other 
incentives, tax and duty free importa-
tion of capital equipment, supplies and 
materials for use within Subic Bay and 
Clark Freeport Zones,33 although ex-
portation or removal of goods from the 
territories of these zones will be subject 
to customs duties and taxes.34 

Labor and Employment

Based on current rates, salaries and 
wages are generally relatively lower in 
the Philippines.  For example, me-
dian annual salary in the information 
technology industry in the Philip-
pines is P409,734 (approximately, US 
$9,362.14) based on statistics as of Sep-
tember 11, 2011.35  By comparison, in 
India, the median annual salary in the 
same industry is Rs516,690 (approxi-
mately, $10,331.84)  as of September 
16, 2011.36 

However, as in the case of many 
developing economies, Philippine labor 
and employment laws are a form of so-
cial welfare laws.  As a counterbalance 
to the lower wage rates, labor and em-
ployment laws tend to be protective of 
the workforce.  The following are some 
features of Philippine labor and em-
ployment laws:

Construction in Favor of Labor.  
The Labor Code of the Philippines 
(“Labor Code”) expressly states that, 
“[a]ll doubts in the implementation and 
interpretation of the provisions of this 
Code, including its implementing rules 
and regulations, shall be resolved in fa-
vor of labor.37”  While this does not jus-
tify arbitrarily rulings against employers, 
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courts of law have often acted on this 
provision in ruling for workers where 
there is any doubt that leaves room for 
interpretation.38  

Labor Standards.  Philippine labor 
and employment laws impose mini-
mum terms and conditions of employ-
ment, including, without limitation: 
minimum wage rates for each region 
set by the Regional Tripartite Wages 
and Productivity Board;39 subject to 
exceptions, mandatory meal time of 
one hour;40 overtime pay for any work 
done in excess of eight hours;41 night-
shift differential for work done between 
10 p.m. and 6 a.m.;42 rest period of not 
less than 24 consecutive hours for every 
six consecutive working days;43 holiday 
pay (in addition to regular wages) for 
work on rest days and holidays;44 paid 
service incentive leave for workers who 
have worked for at least one year;45 and 
mandatory 13th month pay;46 among 
others.  Moreover, there are special laws 
that protect women workers. For exam-
ple, there are restrictions that apply to 
nighttime work for women; they have 
to be given alternatives to night time 
work during pregnancy or a specified 
period before and after childbirth.47  

Security of Tenure.  Under Philip-
pine law, regular employees are not ter-
minable at will. Employees who have 
attained regular status, i.e., an employee 
who has been engaged to perform ac-
tivities which are usually necessary or 
desirable in the usual trade or business 
of the employer, or has rendered at least 
one year of service, are entitled to secu-
rity of tenure and cannot be terminated 
except for just or authorized causes.48  
Just causes for dismissal include: seri-
ous misconduct or willful disobedience 
by the employee; gross and habitual 
neglect by the employee of his duties; 
fraud or willful breach of the trust by 
the employee; commission of a crime or 
offense by the employee against the per-
son of his employer or any immediate 
member of his family or his duly autho-
rized representative; or other analogous 
causes.49  Authorized causes for dismissal 

include: installation of labor saving de-
vices; redundancy; retrenchment to pre-
vent losses; or the closing of operation 
of the establishment.50  In case of illegal 
dismissal, employees can be ordered re-
instated to the former position without 
loss of seniority rights and payment of 
back wages; and in case reinstatement is 
no longer possible due to strained rela-
tions, employers may be ordered to pay 
separation benefits in lieu of reinstate-
ment in addition to back wages.51

Termination. To protect against ar-
bitrary termination, labor and employ-
ment laws and jurisprudence impose 
procedural requirements for terminat-
ing an employee.  Even if there exists a 
just or authorized cause for dismissal, an 
employee will be deemed illegally dis-
missed and the employer will be held to 
the same liability for dismissal without 
just or authorized cause if the employer 
failed to observe the procedural require-
ments.  To be terminated for a just 
cause, an employee needs to be given 
due process;52 and to terminate for an 
authorized cause, an employer must 
send prior notice of the termination to 
the Department of Labor.53  

Independent Contractors.  Philip-
pine law permits the hiring of inde-
pendent contracts.  Business enter-
prises that engage the services of an 
independent contractor are not subject 
to the obligations of employers un-
der Philippine labor and employment 
laws.  However, Philippine law and 
jurisprudence strictly define “indepen-
dent contractors.” Under Philippine 
case law, the existence of an indepen-
dent contractor relationship is general-
ly established by the following criteria: 
“whether or not the contractor is car-
rying on an independent business; the 
nature and extent of the work; the skill 
required; the term and duration of the 
relationship; the right to assign the per-
formance of a specified piece of work; 
the control and supervision of the work 
to another; the employer’s power with 
respect to the hiring, firing and payment 
of the contractor’s workers; the control 

of the premises; the duty to supply the 
premises tools, appliances, materials and 
labor; and the mode, manner and terms 
of payment.”54  Moreover, “labor-only 
contracting” is specifically carved out 
of the definition of “independent con-
tractors.” Under administrative regula-
tions, there is “labor-only contracting” 
where “the contractor or subcontractor 
merely recruits, supplies or places work-
ers to perform a job, work or service for 
a principal, and the following elements 
are present: (1) the contractor or sub-
contractor does not have substantial 
capital or investment to actually per-
form the job, work or service under its 
own account and responsibility; and (2) 
the employees recruited, supplied or 
placed by such contractor or subcon-
tractor are performing activities, which 
are directly related to the main business 
of the principal.55

Data Privacy 

As of this writing, there is no com-
prehensive data protection law in the 
Philippines. However, privacy and data 
security have long been recognized and 
enjoy some protection under various 
statutes.  For example, the Philippine 
E-Commerce Act:56 (a) imposes on any 
person who obtains access to electronic 
data messages or electronic documents 
or other materials an obligation not to 
convey to or share information with any 
other person; and (b) penalizes comput-
er hacking, introduction of virus and 
piracy of copyright works. 

Efforts are currently underway to 
enact a data privacy law.57  A bill ap-
proved in the lower house of the Phil-
ippine legislature provides for broad 
privacy guidelines governing how elec-
tronic data should be used, shared, and 
stored (based in part on key principles 
laid out in the Asia-Pacific Economic 
Cooperation Privacy Framework58).59  
A Senate version of the bill provides 
for the creation of a National Privacy 
Commission that will make sure ICT 
systems in the country comply with 
international standards set for data pro-
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tection.60  These bills penalize certain 
acts, such as unauthorized processing, 
accessing due to negligence, improper 
disposal, and wrongful processing of 
sensitive personal information.61  

Legal Concepts

Below is a discussion of the Philip-
pine treatment of certain legal concepts 
used in contracts typically drafted by 
U.S. lawyers.  These concepts may find 
application in contracts relating to call 
centers and BPO services. 

Standard of Care.  Under the Civil 
Code of the Philippines, “[e]very person 
obliged to give something is also obliged 
to take care of it with the proper dili-
gence of a good father of a family, unless 
the law or the stipulation of the parties 
requires another standard of care.”62  In 
the context of call center operations, the 
employer will be answerable for damages 
or injuries caused by an employee’s neg-
ligence to another.  To avoid liability for 
a quasi-delict63 (a civil law concept that 
is the nearest equivalent of the common 
law concept of “tort”) committed by an 
employee, an employer must overcome 
the presumption by presenting convinc-
ing proof that he exercised the care and 
diligence of a good father of a family 
in the selection and supervision of the 
employee.64  The required diligence of a 
good father of a family pertains not only 
to the selection, but also to the supervi-
sion of employees. It is not enough that 
the employees chosen are competent 
and qualified, because the employer is 
still required to exercise due diligence in 
supervising the employees.65

Injunctive Relief.   Philippine reme-
dial laws provide for injunctive relief.  
Under the Philippine Rules of Civil 
Procedure, “[a] preliminary injunction 
may be granted when it is established 
that:  (a) the applicant is entitled to the 
relief demanded, and the whole or part 
of such relief consists in restraining the 
commission or continuance of the act or 
acts complained of, or in requiring the 
performance of an act or acts, either for 
a limited period or perpetually; (b) the 

commission, continuance or non-per-
formance of the act or acts complained 
of during the litigation would probably 
work injustice to the applicant; or (c) a 
party, court, agency or a person is do-
ing, threatening, or is attempting to do, 
or is procuring or suffering to be done, 
some act or acts probably in violation 
of the rights of the applicant respecting 
the subject of the action or proceeding, 
and tending to render the judgment in-
effectual.66

Choice of Law. Several theories have 
been propounded in Philippine juris-
prudence (including those from U.S. 
sources) in order to identify the legal 
system that should ultimately control.67  
The Philippine Supreme Court has 
noted: “Before a choice can be made, 
it is necessary for us to determine un-
der what category a certain set of facts 
or rules falls. This process is known as 
“characterization,” or the “doctrine of 
qualification.” Citing U.S. case law, the 
Philippine Supreme Court has further 
stated that: “A basic policy of contract is 
to protect the expectation of the parties. 
Such party expectation is protected by 
giving effect to the parties’ own choice 
of the applicable law. The choice of law 
must, however, bear some relationship 
to the parties or their transaction.”68  
Thus, as it is in U.S. case law, choice of 
law provisions will be evaluated under 
Philippine law on a case-by-case basis. 

Venue and Dispute Resolution.  Gen-
erally, under Philippine law, the venue 
of an action may be changed or trans-
ferred from one venue to another by 
written agreement of the parties.69  The 
Philippine Supreme Court has had sev-
eral occasions to uphold the validity of a 
dispute resolution clause that provided 
for arbitration in a foreign country.70  

Enforcement of Foreign Judgments.  
Where a judgment is rendered outside 
the Philippines, Philippine law recog-
nizes a general right to enforce foreign 
judgments. However, “[t]here are no 
obligatory rules derived from treaties or 
conventions that require the Philippines 
to recognize foreign judgments.”71 Un-

der Rule 39, Section 48 of the Philip-
pine Rules of Court, foreign judgments 
may be “repelled by evidence of want of 
jurisdiction, want of notice to the par-
ty, collusion, fraud, or clear mistake of 
law or fact.”  Under Philippine law, it 
is against public policy to waive causes 
of action against fraud and collusion.72 
Thus, these defenses could, in theory, be 
raised and hinder enforcement of a for-
eign judgment in the Philippines. 

 
Dispute Resolution

The Philippine court system consists 
of the following: (a) the Supreme Court 
as the highest court of the land; (b) the 
Court of Appeals as the intermediate 
appellate court; (c) the special courts of 
the Sandiganbayan (which hears graft 
cases), Shari’a Courts and Court of 
Tax Appeals; and (d) the various lower 
courts which serve as trial courts.  Labor 
disputes (including, without limitation, 
unfair labor practice cases, termination 
disputes, and claims for wages, rates of 
pay, hours of work and other employ-
ment terms, if accompanied by a claim 
for reinstatement) are under the juris-
diction of labor arbiters who are part of 
a quasi-judicial labor tribunal.73   

There is no trial by jury in the regu-
lar courts.  The judge (or the labor arbi-
ter in case of labor disputes) determines 
all questions of law and fact of a case.  In 
case of an adverse decision, a party may 
appeal to the pertinent appellate court 
or tribunal.  

Philippine courts are not typically 
perceived to quickly resolve disputes.  
Nevertheless, civil and criminal pro-
cedures provide for various remedies, 
such as subpoenas, production of docu-
ments, provisional remedies (e.g., tem-
porary restraining orders, injunctions, 
prohibitions, etc.), contempt of court, 
enforcement of judgment, appeals, ex-
ecution pending appeals, and special 
civil actions.74  

In addition to litigation, Philippine 
law provides a framework for alternative 
dispute resolution. The Alternative Dis-
pute Resolution Act (“ADRA”)75 gives 
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a legal framework for, and promotes 
the use of, alternative dispute resolu-
tion (“ADR”) mechanisms in the Phil-
ippines.  The ADRA provides that the 
parties may agree to refer one or more 
or all issues arising in a dispute or dur-
ing its pendency to any form of ADR. 
ADRA identifies various other meth-
ods, such as mediation, evaluation by 
third persons, mini-trial, mediation-
arbitration, domestic arbitration inter-
national commercial arbitration or any 
combination thereof.   

The ADR law classifies commer-
cial arbitration into two types, namely, 
international commercial arbitration 
and domestic arbitration.  Under the 
ADRA, the law governing internation-
al commercial arbitration shall be the 
Model Law on International Commer-
cial Arbitration (“Model Law”) adopted 
by the United Nations Commission on 
International Trade Law (“UNCIT-
RAL”) on June 21, 1985.  In an interna-
tional commercial arbitration proceed-
ing, a party may be represented by any 
person of his choice, provided that such 
representative, unless admitted to the 
practice of law in the Philippines, shall 
not be authorized to appear as counsel 
in any Philippine court or any other 
quasi-judicial body.      

Conclusion

Given the relatively smaller size of 
the Philippines in terms of population, 
geographic area and its economy, it is 
quite a feat that it has dislodged India as 
the “Call Center Capital of the World.”  
To be sure, the Philippines offers a com-
pelling value proposition.   Part of that 
value proposition is the country’s legal 
system. Business enterprises in the Phil-
ippines are undeniably beset by inef-
ficiency and corruption issues, among 
other things; however, because of the 
lasting influence of U.S. law, the use 
and facility of the English language in 
the Philippines, and the Westernized 
culture within the legal profession, 
Philippine laws are, relatively speaking, 
more easily navigable than some devel-

oping countries whose legal systems are 
of indigenous or less familiar origins.  
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Joint Ventures in Brazil

By Jordana Lűck

Jordana Lück

Creation of a Joint Venture 
in Brazil

In Brazil, a joint venture is created 
by an agreement between two or more 
parties that jointly form a new company 
or acquire shares or quotas of an exist-
ing company. The resulting ‘joint ven-
ture company’ may take the form of: the 
Limitada (Limited), the S.A., Branches 
or Consortia, although the most com-
mon forms are Limitada or S.A. (Socie-
dade Anônima, or Business Corporation) 
Brazilian legislation does not treat joint 
ventures as a type of association with a 
specific legal nature and form. A joint 
venture in Brazil does not possess a le-
gal identity, without some independent 
corporate form. For legal purposes, the 
joint venture is an association agreement 
(or joint venture agreement) between 
the parties.  This agreement establishes 
the basis of their association and the 
manner in which they intend to imple-
ment a particular project, to operate the 
joint venture company and to define the 

rights and obligations between the par-
ties. If one of the parties assumes an ob-
ligation but does not perform it, there is 
no specific way to force the other party 
to fulfill the obligation. The contract 
may provide an assessment of any loss 
suffered as a result of the breaching of 
the contract, and the payment of dam-
ages to the injured party. Any such as-
sessment of damages must be made by a 
judge and is generally a costly and time-
consuming process. Frequently, the de-
termination of the amount of damages 
is difficult since the plaintiff must estab-
lish the amount and extent of the loss. 
For that purpose, a ‘liquidated damages 
clause’ is commonly included in such 
contracts.1 

Corporate Joint Ventures

“The main characteristic of a cor-
porate joint venture is the intention of 
creating a project or a common enter-
prise, with the creation of a company, 

which takes on person-
al jurisdiction.  In case 
the parties are from 
different countries, the 
country where the joint 
venture is taking place 
will be the assigned one 
in terms of jurisdic-
tion, regulations, tax and etc.  In Brazil, 
there is no legislation in regards to Joint 
Ventures. Therefore, the safer way to go 
and to protect companies is to associ-
ate them with some kind of corporate 
entity. The two most common types of 
corporate joint ventures are the Limita-
da and the S.A.”2

The Limitada

Decree 3.708 of January 10th of 
1919, the articles of association, Law 
556 of 25 June 1850, known as the 
Commercial Code (Código Comercial), 
and Law 6.404 of 15 December 1976 
(S.A. Law) are sources of governing rules 
for the Limitada. The partners (quota-
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holders) of a Limitada can contractually 
establish in the company’s articles of 
association,  the rules that reflect their 
intentions with respect to the operation 
of the Limitada. The Limitada requires 
a minimum of two quotaholders, indi-
viduals, resident or non-resident in Bra-
zil, or Brazilian or foreign legal entities.3

“The  Limitada  corporate capital 
is represented by quotas, the owner-
ship of which is specifically spelled out 
in the  Limitada  articles of association. 
Ownership is not represented by physi-
cal quota certificates, but by the articles 
of association. The transfer of quotas 
requires an amendment to the articles 
of association of the company, which, 
unless otherwise established in the ar-
ticles of association, must be signed by 
all quotaholders and registered with the 
Commercial Registry (Junta Comercial). 
All quotas have the same voting rights 
and a nominal value. The articles of as-
sociation of a Limitada  may establish 
rules regarding the transfer of quotas or 
voting rights.

The liability of the quotaholder is 
limited to the amount of the company’s 
capital. If this has been fully paid up, 
no quotaholder may be compelled to 
satisfy the obligations of the company 
with his own assets. However, such limi-
tation must be stated in the articles of 
association. If the capital has not been 
fully paid up, a quotaholder may be re-
quired to complete the payment of the 
subscribed capital, even if such amount 
exceeds the value of the quotas to which 
he has subscribed. The quotaholders 
must return to the  Limitada  any divi-
dend or value received from the compa-
ny, even if the payment was authorized 
by the articles of association, when pay-
ment was effected against the paid-up 
corporate capital.

There are exceptions to the rule of 
liability limitation. Managing quota-
holder officers, managers, or represen-
tatives are personally liable for debts 
resulting from acts performed in ex-
cess of their authority or in breach of 
the law or of the articles of association. 

The  Limitada  may be managed by all, 
some, or one quotaholder (individual or 
legal entity). The Limitada articles of as-
sociation must state who will act as the 
managing quotaholder. If the manag-
ing quotaholder is resident abroad, the 
managing powers must be delegated to 
one or more delegate managers resident 
in Brazil. The managing quotaholder is 
liable for the acts performed by the dele-
gate manager. The articles of association 
may establish that certain corporate de-
cisions require the prior approval of the 
quotaholders.

Decree 3.708 does not expressly 
require the occurrence of quotaholders 
meetings. However, the articles of asso-
ciation may make such meetings obliga-
tory and may establish the manner of 
calling such meetings and the quorum 
necessary for the meetings to be called 
to order and pass resolutions.”4  A fis-
cal committee is not required. The Civil 
Code, however, authorizes the installa-
tion of a fiscal committee (conselho fiscal) 
composed of at least three (3) members.

The S.A.

 “The S.A. (Sociedade Anônima) 
is governed by the S.A. Law - Decree 
6.404/76. It is a much more sophis-
ticated form of corporate entity than 
the Limitada, and its internal structure 
is more rigid. The S.A. Law provides for 
two distinct forms of S.A., i.e., open 
(publicly held) and closed (closely held) 
companies. The open S.A. can have its 
shares traded on the stock market or 
the over-the-counter market. The closed 
S.A. cannot have its shares traded. There 
must be at least two (2) entities for an 
open S.A., no residency or nationality 
requirements apply, to incorporate and 
maintain an S.A. (except in the case of a 

closed S.A., which is subject to specific 
rules).  For a publicly held S.A. (Socie-
dade Anônima de Capital Aberto), the 
corporate legislation provides more pro-
tective rules for the minority sharehold-
ers of preferred shares.5

The S.A. stock capital is represented 
by shares. The S.A. may issue ordinary 
and/or preferred shares, which may have 
a stated value or be of ‘no-par value’. 
Shares must be nominative. The owner-
ship and transfer of shares are recorded 
in books kept by the company. A trans-
fer of shares does not require amend-
ment to the by-laws. Preferred shares 
may have restrictions on the exercise of 
voting rights or have no voting rights. 
An S.A. may create various classes of 
ordinary or preferred shares and impose 
limitations on the circulation of shares 
in the by-laws. The incorporation of an 
S.A. requires that all the shares be sub-
scribed, and a minimum of 10 per cent 
of the corporate capital must be paid 
up, in cash, through a deposit with a 
commercial bank. No minimum is re-
quired except to carry out certain regu-
lated activities, i.e., banking, insurance, 
and trading companies.6

Shareholders may enter into share-
holders’ agreements, regulating share 
purchase and sale conditions, the exer-
cise of the right of first refusal for ac-
quisition thereof and voting rights that, 
if filed at the S.A. headquarters, will be 
binding on the S.A. and be subject to 
specific performance. The specific per-
formance of a shareholders’ agreement 
is expressly established in the S.A. Law. 
The by-laws of the S.A. must be regis-
tered with the Commercial Registry; 
however, the shareholders’ agreement is 
not subject to such registration. If the 
S.A. is an open company, it is necessary 
to register its by-laws with the Securities 
and Exchange Commission (Comissão 
de Valores Mobiliários, CVM) before 
the registration of the by-laws with the 
Commercial Registry.7

The liability of a shareholder is lim-
ited to the issue price of the shares to 
which he has subscribed or which he has 

[T]he safer way to go and 
to protect companies is to 
associate them with some kind 
of corporate entity.
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acquired. The management of an S.A. 
may be entrusted to a board of direc-
tors (with at least three members) and 
to an executive committee (with at least 
two members), or solely to an executive 
committee. 8  The S.A. must be managed 
by at least two officers (diretores) who 
must be residents in Brazil. A board of 
directors (conselho de administração) is 
not compulsory, unless the S.A.: trades 
its shares on the stock exchange or in 
the over-the- counter markets; issues 
debentures in the market; or has autho-
rized capital. Brazilian residence is not a 
requirement to assume the position of a 
member of the board of directors, pro-
vided that an attorney-in-fact resident 
in Brazil is appointed and vested with 
powers to receive services of process on 
behalf of the nonresident director. Un-
der the law, the board of directors must 
have at least three (3) members, and 
each of them must hold at least one (1) 
share each.9

The bylaws of the S.A. must provide 
for a shareholders fiscal committee (con-
selho fiscal), which may be installed at a 
shareholders meeting. If the fiscal com-
mittee is so installed, its annual report 
to the shareholders must be published 
together with the financial statements of 
the S.A., except if the conditions men-
tioned in the following item are com-
plied with as well as in other specific 
cases.10

Shareholders’ meetings must be 
held annually (i.e., to approve the finan-
cial statements) within the first four (4) 
months after the end of the company’s 
corporate year. Calls for meetings must 
be published unless all shareholders at-
tend or are represented at the meeting. 
The minutes of the meetings also have 
to be published. Special meetings (such 
as those that are called to amend the by-
laws) shall follow the same procedure. 
Balance sheets and financial statements 
must be published. Closely held S.A.’s 
(Sociedade Anônima de Capital Fecha-
do) with less than twenty (20) share-
holders and with a net worth of up to 
R$1,000,000.00 (one million Reais) are 

not required to publish financial state-
ments, balance sheets, fiscal committee 
annual reports, and certain other infor-
mation, provided that certified copies 
thereof are filed with the competent 
Commercial Registry together with the 
minutes of the general meeting contain-
ing the decisions thereon.11

Non-corporate Joint Ventures

Non-corporate joint ventures are a 
personal contract, with or without fi-
nancial contribution from the parties, 
without the creation of a new company, 
with no personal jurisdiction. They rep-
resent an association of interests with 
proportional risks. This is because with-
out a specific joint venture law, the only 
protections available are under the ap-
propriate corporate laws.12

Incorporation

“Incorporation of a company/en-
terprise in Brazil requires registration 
with several governmental authorities. 
The following are the mandatory regis-
trations:

As a first step, the Articles of 
Association or By-laws must 
be filed with the Commercial 
Registry or the Civil Registry 
(depending on the company’s 
objectives), in the State where 
the company is headquartered. 
Companies become corporate 
entities, with a legal entity status 
different from those of the hold-
ers of its shares or quotas, only 
after the Articles of Association 
or By-laws have been registered. 
However, at this stage, the com-
pany cannot operate yet.

After registration of the Articles of 
Incorporation, the company must be 
enrolled with the Legal Entities Taxpay-
ers Registry of the Brazilian Internal 
Revenue Service (“CNPJ”). To become 
fully operational, companies involved in 
commercial activities must also register 
with State and Municipal taxpayers’ reg-

istries. Companies that only render ser-
vices need not to register with the State 
Taxpayers’ Registry, except those which 
render transportation services. 

In order to be enforceable before 
third parties in Brazil, all foreign docu-
ments must first be signed before a nota-
ry public in their country of origin and 
legalized before the Brazilian Consulate 
with jurisdiction. In Brazil, the foreign 
documents must be translated into Por-
tuguese by a public sworn translator and 
registered at a Deeds and Documents 
Registry Office.”13

Audits

Historically, the obligation of ex-
ternal audit of the financial statements 
by an independent auditing firm was 
only applicable to Brazilian publicly 
held S.A. corporations (sociedade anôni-
mas de capital aberto). Nonetheless, af-
ter 2007, with the enactment of Law 
No. 11.638/07, the external audit of 
the financial statements by an auditor 
registered before the CVM (Brazilian 
Securities Exchange Commission) also 
became mandatory for the so called 
“Large Size Companies” (Sociedades de 
Grande Porte), which in general terms 
can be defined as those which individu-
ally or together with other companies of 
the same economic group, (a) owned in 
the previous corporate year assets whose 
value exceeded R$240,000,000.00; 
or (b) had gross revenues exceeding 
R$300,000,000.00.14

The law does not make any distinc-
tion between corporations (Sociedades 
Anônimas) and limited liability compa-
nies (sociedades limitadas) when it refers 
to Large Size Companies. Therefore, 
one must understand that the term 
Large Size Companies includes both 
types of companies.15

Taxation

“The following is a list of the Brazil-
ian taxes a joint venture would expect 
pay during operations, as is the case 
with any corporate venture be sure to 
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consult with tax counsel before begin-
ning negotiations:
• Corporate income tax — Corporate 

income tax is assessed on net profits 
during a period on an estimated or 
real monthly basis. The tax is im-
posed on taxable profits. An addi-
tional 10% is assessed on net profit 
in excess of R$240,000.

• Social contribution on profits (Con-
tribuição Social sobre o Lucro, CSL) 
— The tax is assessed on net prof-
its at 8% for non-financial institu-
tions.

• Withheld income taxed at source 
(Imposto sobre a Renda e Provento 
de Qualquer Natureza descontado 
na Fonte, IRF) — Tax withholding 
is imposed on profits, income, and 
capital gains. The rates for income 
from financial applications, royal-
ties for patents and trademarks, 
technical assistance, cost sharing, 
and know-how, income and capi-
tal gains of foreign residents, and 
interest is 15%. The rate for pay-
ments to unidentified beneficiaries 
is 35%. There is no withholding on 
dividends. In financing in excess of 
8 years, no income tax is withheld 
at source. In financing obtained 
from countries maintaining a tax 
treaty with Brazil, withholding tax 
rates vary from 12.5% to 15% if the 
creditor is domiciled in Brazil.

• Tax on financial operations (Impos-
to sobre Operações Financeiras, IOF) 
— Assessment is based on credit 
and exchange operations and insur-
ance premiums. Rates are variable 
by virtue of the operation.

• Program of Social Integration (Pro-
grama de Integração Social, PIS) 
— The tax is assessed on monthly 
gross operational revenues at a rate 
of 0.65 per cent.

• Contribution for financing Social 
Security (Contribuiço para o Finan-
ciamento da Seguridade Social, CO-
FINS) — Assessment is based on 
monthly gross invoicing of goods 

and services at a rate of two per 
cent.

• Service Tax (Imposto sobre Serviços, 
ISS) — Assessment is based on the 
price of services rendered. Rates 
vary from municipality to munici-
pality. The normal rate is five per 
cent.”16

Settlement of disputes

In the international sphere, the 
Code of Civil Procedure determines 
that Brazilian courts are competent to 
solve disputes when:
• The defendant, whatever his na-

tionality, is domiciled in Brazil;

• The obligation is to be performed 
in Brazil; or

• The action results from a fact that 
occurred or an act performed in 
Brazil.17

These rules, however, can be 
changed by election of forum or agree-
ment between the parties. The rules re-
lating to the choice of forum in Brazil-
ian private international law are to be 
found in Decree-Law 4.657 of 4 Sep-
tember 1942, known as the Law of In-
troduction to the Brazilian Civil Code 
(Lei de Introdução ao Código Civil) and 
the Code of Civil Procedure. Brazilian 
courts have exclusive competence to:
• Decide actions relating to real prop-

erty located in Brazil; and

• Examine and decide probate pro-
ceedings of a deceased person’s Bra-
zilian estate, even though the de-
ceased was a foreigner and resided 
outside the country.18

Arbitration

“Under Law 9.307 of 23 Septem-
ber 1996, known as the Arbitration Law 
(Lei de Arbitragem), insertion of an ar-
bitration clause (cláusula arbitral) in a 
contract means that the parties freely 
decided to renounce the jurisdiction of 
the national judicial courts in case of 
a dispute. The intention of the parties 
to introduce arbitration into the agree-

ment will prevail. Article 18 of the Arbi-
tration Law provides that a decision by 
an arbitration tribunal is not subject to 
judicial recourse. An arbitration award 
has the same binding effect as a court 
decision on the parties and their suc-
cessors and will be regarded as an en-
forceable instrument of the sentence as 
a condemnation to the other party.”19

Conclusion

Therefore, it is essential that the 
parties to a joint venture pick the correct 
corporate form to suit their needs.  Fur-
ther, it is essential to understand what 
exactly the tax burden will be when 
doing business in Brazil.  However, as 
in many other countries joint ventures 
can still represent unique opportunities 
for the companies that decide to pursue 
them.  It is important to note however, 
that this guide is just a general overview 
and as such should not be solely relied 
upon. 
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The Indian Law of Sedition and its 
Constitutional, International, and 
Comparative Law Implications
By Megan Anderson

Megan Anderson

 The Indian crime of sedition, 
originally conceived to prevent upris-
ings against British rule and then main-
tained post-independence, continues to 
compromise the freedom of expression 
of Indians as well as contradict constitu-
tional and international law. Currently 
Section 124A under the Indian Penal 
Code (IPC), the law provides the gov-
ernment broad authority to prosecute 
those who express governmental oppo-
sition:

Whoever by words, either spo-
ken or written, or by signs, or 
by visible representation, or 
otherwise, brings or attempts to 
bring into hatred or contempt, 
or excites or attempts to excite 
disaffection towards, the Gov-
ernment established by law, shall 
be punished with imprisonment 
for life, to which fine may be 
added, or with imprisonment 
which may extend to three years, 
to which fine may be added, or 
with fine1.

The breadth of the judicial applica-
tion of 124A has varied in court deci-
sions over time, but the Indian Supreme 
Court definitively qualified the offense 
in the landmark 1962 case of Kedar 
Nath Singh v. State of Bihar.2 There the 
court held that seditious speech must 
have the intention or effect of provok-
ing violence. 

 However, despite the Supreme 
Court precedent on point, lower courts 
continue to convict individuals respon-
sible for anti-government expression 
which is in no way associated with vio-
lence.3 As was the case historically, many 
of those being convicted of sedition are 

human rights defend-
ers who voice criticism 
of government action. 
Most recently, Dr. Bi-
nayak Sen, a prominent 
human rights defender, 
was found guilty of se-
dition for his alleged 
involvement in Naxalite4-affiliated ac-
tivities. The conviction was a surprise 
to many in the international legal com-
munity, as there appeared to be both a 
lack of evidence of actual involvement 
with the group and of the requisite el-
ements of the offense.5 The Indian Su-
preme Court does not yet have appellate 
review authority over the substantive 
case, but they did have jurisdiction to 
overturn the lower court’s denial of Sen’s 
request for bail.6 

 The law of sedition has been 
criticized both because it compro-
mises constitutional guarantees and is 
inconsistent with international legal 
standards. Section 19(1)7 of the In-
dian Constitution guarantees freedom 
of expression, including speech. The 
freedoms of 19(1) are not absolute, as 
Section 19(2)8 provides the qualifica-
tion that speech may be prohibited in 
carefully enumerated circumstances, in-
cluding preserving public order. How-
ever, 19(2) has been narrowly construed 
by the Supreme Court.9 The Consti-
tution was amended to include 19(2) 
at the impetus of the government of 
Jawaharlal Nehru, the first and longest 
serving Prime Minister of India. Pro-
voked by the criticism of his govern-
ment, Nehru claimed that the restric-
tions were designed to ensure the social 
order of the burgeoning nation.10 He 
further explained that the specifica-
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tion that the restrictions on expres-
sion be “reasonable” was a safeguard 
against governmental abuse. However, 
Nehru clarified that the amendments 
were not an endorsement of sedition. 
In fact, Nehru used the amendments as 
an opportunity to discuss his disdain for 
124A, the supposed protections from 
which he believed could be accom-
plished through better methods.11 

 Even as it continues to prose-
cute individuals for sedition, the Indian 
Government is aware of contradictions 
posed by the law of sedition. In re-
sponse to the ongoing conflict regard-
ing the interpretation of 124A, the 41st 
Indian Law Commission (ILC) Report 
included recommendations for curtail-
ment to 124A.12 Though these recom-
mendations were never implemented, 
the ILC’s call for such a substantial 
decrease in the maximum punishment 
demonstrates that it was advocating for 
the crime of sedition to be of much less 
significance. In light of the renewed de-
bate regarding 124A following Dr. Sen’s 
conviction, in April of 2011, Indian 
Law Minister Veerappa Moily requested 
that the ILC reconsider the issue of se-
dition once again13. The ILC has yet to 
complete its recommendations on the 
matter, but Minister Moily’s request for 
such an inquiry is an indication that 
the Indian Government recognizes the 
inconsistencies in implementation as in-
creasingly unworkable.  

Beyond the constitutional impli-
cations of 124A, India is party to sev-
eral international human rights treaties 
which include articles on the preserva-
tion of freedom of expression. Through 
both its domestic laws and case law his-
tory, India has explicitly and repeatedly 
voiced its commitment to governing in 
concordance with relevant international 
law. While municipal Indian takes pre-
cedence and international law does not 
have official legal standing within the 
Indian legal system, international law 
continues to play an important role. 
With regard to the interaction between 
international and domestic law, India 

will adhere to international law except 
in cases where it is in direct contradic-
tion with national law. International 
law serves as an interpreter of domestic 
law; when Indian law is ambiguous, the 
courts are to interpret it consistent with 
relevant international. Further, interna-
tional law that guarantees fundamental 
rights is to be used to elaborate those 
rights domestically. 

India’s constitution contains a pro-
vision under Article 51 which explicitly 
pledges that India will “endeavor to fos-
ter a respect for international law and 
treaty obligations.14” Though silent on 
the procedures of treaty-making, Ar-
ticle 253 makes it clear that parliament 
has the exclusive ability to implement 
treaties.15 In cases dealing with inter-
national law, the Supreme Court has 
repeatedly held that unless there is an 
irreconcilable conflict, domestic law is 
to be interpreted consistently with the 
international law on point.16 In Kesha-
vanda Bharti v. State of Kerala, the court 
held that per Article 51 of the constitu-
tion, “the court must interpret language 
of the constitution, if not intractable, 
which is after all a municipal law, in 
light of the United Nations Charter and 
the solemn declaration subscribed to be 
India.17” 

As it relates to fundamental rights, 
the Supreme Court has stated the im-
portance of using international conven-
tions to strengthen India’s protections. 
“Any international convention not in-
consistent with the fundamental rights 
and in harmony with its spirit must be 
read into those provisions to enlarge the 
meaning and content thereof, to pro-
mote the object of the constitutional 
guarantee.18” In the cited opinion, in 
which the issue was gender equality in 
protection from sexual harassment, the 
court explained that when a right has 
been internationally recognized as fun-
damental, India should look to the ac-
cepted international standards in deter-
mining and interpreting domestic law. 

In 1948 India acceded to the United 
Nations Universal Declaration of Hu-

man Rights (UDHR),19 which while it 
is a non-binding United Nations (UN) 
Resolution, it an important internation-
al articulation of human rights. Article 
19 of the UDHR addresses the essen-
tial nature of freedom of expression. 
“Everyone has the right to freedom of 
opinion and expression; this right in-
cludes freedom to hold opinions with-
out interference and to seek, receive and 
impart information and ideas through 
any media and regardless of frontiers20.” 
The concept of freedom of speech under 
UDHR is broad, and states are required 
to not restrict expression unless it is 
absolutely necessary. While not techni-
cally binding at the time of its original 
adoption, the UDHR has become the 
peremptory standard for human rights. 
The widening reach of 124A, particu-
larly as demonstrated in the cases of 
Sen and Roy, stands in direct opposi-
tion to universally respected standard of 
UDHR. 

Similarly, Article 19(1) of the Inter-
national Covenant on Civil and Politi-
cal Rights (ICCPR),21 ratified by India 
in 1979, stipulates that “everyone shall 
have the right to hold opinions without 
interference22.”  Article 19(2) specifi-
cally discusses freedom of speech, and 
states that “everyone shall have the right 
to freedom of expression; this right 
shall include freedom to seek, receive 
and impart information and ideas of 
all kinds, regardless of frontiers, either 
orally, in writing or in print, in the form 
of art, or through any other media of his 
choice.23” 

The rights guaranteed under 19(1) 
and 19(2) are subject only to the limi-
tations of 19(3), which allows restric-
tions to expression only when they are 
provided by law and are necessary: (a) 
For respect of the rights or reputations 
of others; (b) For the protection of na-
tional security or of public order (ordre 
public), or of public health or morals.24” 
In practice, 19(3) has been construed 
narrowly; a strict three--part test has 
been developed from practice to de-
termine if the circumstances warrant 
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restricting speech under 19(3). 25 In or-
der to qualify, the restriction must:

 1) be provided by law. This will 
be fulfilled only when the law 
is accessible and “formulated 
with sufficient precision to allow 
the citizen to regulate his own 
conduct26;” b) the interference 
must pursue a legitimate aim. 
The list of aims in the various 
international treaties is exclusive 
in the sense that no other aims 
are considered to be legitimate as 
a ground for limiting freedom of 
expression; and c) the interfer-
ence must be necessary to secure 
one of those aims. The word 
‘necessary’ means that there 
must be a pressing social need 
for the restriction. The reasons 
given by the state to justify the 
restriction must be “relevant and 
sufficient”27 and the restriction 
must be proportionate to the 
aim pursued.
The UN has emphasized the impor-

tance of restricting freedom of expres-
sion only as a last resort for preserving 
the best interests of the State, and 19(3) 
restrictions are therefore only appropri-
ate after the strictest scrutiny.28Thus, in 
order to comply with this binding treaty, 
the Indian government is required to 
provide a justification for any and all re-
strictions of free expression, including al-
leged sedition. General justifications do 
not satisfy the requirements of 19(3); the 
State much demonstrate, in accordance 
with international standards, the neces-
sity for the restriction and it must also 
justify the degree of the interference.  

 In conjunction with ICCPR, 
the International Covenant on Eco-
nomic, Social, and Cultural Rights (IC-
ESCR) 29 provides specialized freedoms 
of expression to ensure scientific and 
creative development. The ICESCR was 
implemented as an augmentation to the 
UDHR. It was thought that in order to 
fully ensure the effectiveness of UDHR 
and ICCPR, the economic, social, and 
cultural rights of the citizens in the state 

needed to be specifically and individu-
ally guaranteed. Expression under this 
particular covenant is then addressed in 
terms of the freedom necessary to en-
sure the rights specifically protected by 
the convention. 

In addition, the International Con-
vention on the Elimination of all forms 
of Racial Discrimination (CERD) 30, 
ratified by India in 1968, includes a 
section on free speech. CERD is de-
signed to eliminate and prevent racism, 
and to this end, it contains a provision 
guaranteeing fundamental freedoms to 
all citizens, regardless of race, color, or 
ethnicity. Freedom of expression is in-
cluded among those essential rights31. In 
fact, CERD specifies that in addition to 
freedom of expression, all people all en-
titled to freedom of opinion. These dual 
guarantees are contradicted by India’s 
sedition law, particularly as it is used in 
practice. 

CERD also includes a mandate for 
limiting speech. Per Article 4 of CERD, 
all states parties to the convention have 
the affirmative obligation to censure 
any expression which propagates ra-
cial discrimination. Further, states are 
instructed to take measures to prevent 
such expressions before they ever even 
occur. Thus, states that are party to 
this convention are not only able, but 
have the responsibility to restrict racist 
or discriminatory speech. These restric-
tions give states another reasonable and 
internationally condoned platform to 
ban expression in the best interests of 
the nation. 

In many cases, the Indian govern-
ment fails to explain their reasoning for 
why a prosecution for sedition is nec-
essary in accordance with international 

standards. This is particularly true when 
the case lacks the incitement of violence 
made necessary by the 1962 Singh de-
cision.  ICCPR’s Article 19 only allows 
limitations to freedom of expression 
when such restrictions are provided by 
law and are necessary for the respect and 
protection of others, or for the preser-
vation of national security and public 
order. While 124A as written could be 
consistent with these general excep-
tions, it is more difficult to reconcile 
with the three-part test that has devel-
oped to determine if 19(3) exceptions 
are warranted. First, the law must be 
formulated with precision so as to allow 
the citizen to regulate their own con-
duct. Sedition as written under 124A 
and as interpreted decisions such as Sen, 
is not specifically described, and it is es-
pecially unclear what would qualify as 
“disaffection.” Sedition as interpreted by 
the Singh decision narrows the concept 
of sedition by specifying that it is lan-
guage that has “the pernicious tendency 
or intention of creating public disorder 
or disturbance of law and order.” Ac-
cording to the Court, this was to be de-
termined based on a reasonable person 
standard. While this may be a valuable 
construction from the perspective of the 
judiciary, it does not necessarily provide 
the precision necessary for a citizen to 
regulate determine if his or her speech is 
unlawful per 124A. 

Also, the restrictions must pursue 
one of the legitimate aims enumerated 
in the treaty: “respect for the rights and 
reputations of others, and protection 
of national security, public order (or-
dre public), public health or morals.32” 
The offense as conceived by the Singh 
court is described similarly, as the inten-
tion to incite violence or public distur-
bance would, if proven, fall into one or 
more of the circumstances enumerated 
in the treaty. However, as with the first 
prong of the test, sedition as written in 
the IPC and as construed in decisions 
such as Sen, in which the Singh prec-
edent is largely ignored, is too unspe-
cific to satisfy this requirement. None 

In many cases, the Indian 
government fails to explain 
their reasoning for why a 
prosecution for sedition is 
necessary in accordance 
with international standards.
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of the above aims are specified within 
the 124A description of the offense, and 
in the example of Sen, the Court makes 
no connection between the enumer-
ated aims and their decision to limit Dr. 
Sen’s expression. This step of the 19(3) 
test serves to ensure that blanket restric-
tions, including those that would shield 
the government from criticism, are not 
issued. 

Lastly, Article 19 limits must be 
necessary for some social good, and 
must also be proportionate to the ends 
sought by the restriction. Section 124A 
includes no such provision, and court 
decisions like Sen which revert to the 
definition of the offense as written in 
the IPC, often do not explain the neces-
sity or the proportionality of the restric-
tions. The offense as qualified by Singh 
would be more likely to satisfy this step 
of the test, as limitations preventing the 
incitement of violence or similar up-
heaval are easily conceived as within the 
best interests of society. 

The test, which both narrows and 
clarifies the restrictions permissible per 
Article 19, establishes a high burden of 
proof with regard to permissible restric-
tions to freedom of speech  Without a 
careful and detailed justification and 
explanation of the law itself and each 
invocation of it consistent with Article 
19 standards, India’s sedition legisla-
tion stands in direct contradiction to 
international standards and practices. 
India has pledged its intention to ad-
here to these conventions, the major-
ity of which are binding treaties. This 
body of international law emphasizes 
from multiple angles that freedom of 
expression is for the citizens of party 
states is essential, and may only be lim-
ited when absolutely necessary. Thus, 
in order to operate consistently with its 
international obligations, India cannot 
continue to implement the law of sedi-
tion capriciously. Even with the Singh 
limitation, maintaining the offense of 
sedition is not compatible with interna-
tional standards. The case law provides 
consistent examples of the fact that the 

Singh qualification is often ignored, 
and the law of sedition is used to repress 
individuals who voice criticism of the 
government. Further, the current inter-
national conventions provide reasonable 
qualifications to the freedom of expres-
sion when necessary to protect national 
interests. Limitations meant to ensure 
the safety and integrity of the party states 
are built into every treaty that guarantees 
expression. 

While international law does not 
have any standing within the Indian le-
gal system, it can still serve an important 
function. As established in Keshavanda 
Bharti v. State of Kerala, international 
law, in particular that from the United 
Nations, is to be used as a guide in in-
terpreting domestic law 33. The Bharti 
court held that when there is an ambi-
guity in domestic law, it should be inter-
preted in accordance with international 
law. International law therefore has a 
role to play in the Indian legal system. 
Sedition as described in 124A is am-
biguous as a result of being overbroad, 
and though qualified by the Singh de-
cision, there continues to be confusion 
regarding the proper interpretation. The 
discrepancies that exist in the interpre-
tation of the crime of sedition demon-
strate the ambiguity of the offense and 
the clear need for guide in its construal.  
International law, particularly Article 19 
of the ICCPR, should then serve as an 
interpreter of sedition, and would re-
strict the offense in favor of freedom of 
expression. 

Further, the Indian Supreme Court 
determined in Viskha v. State of Rajastan 
that relevant international law is to be 
used to expand the scope of fundamen-
tal rights.34 Freedom of expression is 
widely regarded as a fundamental right, 
and the international treaty bodies on 
point should therefore serve to enhance 
this right in Indian domestic policy. Ex-
panding freedom of expression would 
necessitate the repeal of sedition as writ-
ten in 124A and as determined in cases 
such as Sen. While the Singh necessity 
of violence qualification provides rea-

sonable limitations on expression, the 
law of sedition is still superfluous in the 
sense that social disturbance and the in-
citement of violence are prohibited by 
existing law. 

Therefore, while it is the case that 
Indian law municipal law is given prior-
ity over international law, the role of in-
ternational law is preserved as it pertains 
to sedition. Sedition legislation is de-
monstrably ambiguous in both its text 
and the discrepancies in its interpreta-
tion, and international law, per Indian 
Supreme court decisions on the subject, 
should serve an interpretative function. 
In addition, sedition infringes on the 
fundamental right of freedom of expres-
sion, and according to the Indian Su-
preme Court, international law should 
be used to enhance such rights. Sedition 
limits the freedom of expression in con-
tradiction to international law on point, 
and should therefore be repealed. 

Further, many other states party to 
the ICCPR have repealed their sedition 
laws. Most recently, in August of 2010, 
the Ugandan Supreme Court held that 
the prohibition on sedition was an un-
constitutional violation of free speech 35. 
Other modern examples of states aban-
doning sedition legislation include the 
United Kingdom, which abolished its 
law in the 2009 Coroners and Justice 
Act36, and New Zealand, which simi-
larly repealed their sedition legislation 
in 2007 through the Crimes (Repeal of 
Seditious Offenses) Act.37 

India must follow suit and repeal 
124A. As India rapidly develops, it 
must find a way to protect and promote 
personal freedoms while also maintain-
ing the cohesion and national integrity 
necessary to support its political, eco-
nomic, and social growth. Even with-
out the prohibition on sedition, estab-
lished ways to reasonably limit speech 
for the benefit of the nation remain in 
19(2) of the constitution and in inter-
national instruments to which India is 
party.38 The repeal of IPC 124A would 
indicate practical commitment to de-
mocracy while still leaving India with 
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many legitimate means to limit speech 
as necessary to protect national inter-
ests. While international law does not 
have binding authority in India, it has 
been established by the Indian Supreme 
Court that international treaties are to 
serve an interpretative function in In-
dian law. In cases of ambiguity and with 
regard to fundamental rights, Indian 
law is to be construed and expanded 
through relevant treaty bodies. Sedi-
tion is both ambiguous and an infringe-
ment on the freedom of expression, a 
fundamental right. It should thus be 
interpreted according to international 
standards, which prevent the limitation 
of freedom of expression except in very 
limited circumstances. Further, by act-
ing consistently with prevailing interna-
tional law on the topic of sedition, India 
would contribute positively to the de-
velopment of international law regard-
ing freedom of expression. In addition, 
ensuring the expression of its citizens 
could help India to preserve its econom-
ic relationships with nations that value 
freedom of expression as well as India’s 
status as a burgeoning democracy. 
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http://www.ibanet.org/Article/Detail.
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Section Council Meeting Minutes

A meeting of the Council (“Coun-
cil”) of the International Law Section 
(“Section”) of the State Bar of Michigan 
(“State Bar” or “SBM”) was held on 
November 16, 2011, at Ginopolis Res-
taurant, 27815 Middlebelt Road, Farm-
ington Hills, MI 48334.

The following officers of the Coun-
cil were present in person: Margaret 
A. Dobrowitsky, Chairperson; Jeffrey 
F. Paulsen, Chairperson-Elect; and A. 
Reed Newland, Secretary. The following 
voting members of the Council were 
present in person: Debra Clephane, 
Linda Armstrong, Gregory Fox, Eve 
Lerman, Aaron Ogletree, Sonia Salah 
and Daphne Short.  Other Members of 
the Section also attended the meeting. 
Names of each of the attendees will be 
filed with these meeting minutes.

Call to Order

Margaret A. Dobrowitsky, Chair-
person of the Section, called the meet-
ing to order at approximately 4:30 pm.

Approval of Agenda

The Chairperson circulated an 
agenda for the meeting, which was ap-
proved as presented.

Introductions

At the Chairperson’s request, at-
tendees introduced themselves and de-
scribed their professional affiliations 
and interest in international law mat-
ters.

Notice and Quorum 

The Secretary presented a written 
notice of the meeting that was mailed or 
delivered to all members of the Council 
and to Members of the Section in ac-

cordance with the Section’s Bylaws. The 
Secretary said that the notice will be 
filed with the minutes of the meeting. 

Approval of Meeting Minutes

The Secretary circulated a draft of 
the minutes of the Council meeting held 
on May 18, 2011. Upon motion made 
and supported, the Council approved 
of the minutes without correction.  The 
Secretary reported that approved min-
utes of the Section Council meetings are 
regularly posted on the Section website 
at www.michbar.org and that the ap-
proved minutes would also be posted to 
the Section website. 

Plaque Presentation to 
Past President 

The Chairperson presented a 
Plaque to Past Chairperson (2010-
2011) Cameron DeLong for his long 
and dedicated service as Chairperson, 
Officer and Council member, and 
expressed her hope that he would 
continue to provide the Section the 
benefits of his experience for years to 
come.

Treasurer's Report 

In the absence of the Treasurer, the 
Secretary, A. Reed Newland, presented 
the unaudited financial statement of the 
Section for the twelve months ended 
September 30, 2011 and the related de-
tailed trial balance for the same period, 
prepared by the Finance & Administra-
tion Division of the State Bar. As of the 
twelve months ending September 30, 
2011, the revenues of the Section were 
$12,410.00, and expenses for the same 
time period were $15,881.79, resulting 
in Net Income (Loss) of ($3,471.79). The 
Section’s ending fund balance as of Sep-
tember 30, 2011 was $18,051.59.  Mr. 
Newland pointed out several errors were 

made but corrected the same day by the 
SBM’s Finance & Administration Divi-
sion in the detailed trial balance for the 
same period. None of these affected the 
Section’s financial picture as otherwise 
presented. Upon motion made and sup-
ported, Council approved of the finan-
cial statements. The Chairperson noted 
that the Section’s financial statements 
are generally reprinted in the Michigan 
International Lawyer.

Chairperson's Report 

The Chairperson introduced the 
Officers, Council members, Committee 
Chairpersons and Law Student Repre-
sentatives. The Chairperson reported 
that she was pleased with the attendance 
at Section meetings this year and hoped 
that ILS members would continue to 
attend Council meetings and programs 
organized by the Section. She encour-
aged members to invite other members 
to also attend.

The Chairperson noted that the Ex-
ecutive Committee has had discussions 
about raising revenue by attempting to 
increase the number of Section mem-
bers or potentially raising membership 
dues (currently at $30 per year) as well 
as discussions on how to lower current 
Section expenses.  It was agreed that 
there would be further discussion at 
later Council meetings.

Michigan International Lawyer

Cameron DeLong reminded the 
members present at the meeting of the 
Section’s publication entitled Michigan 
International Lawyer (“MIL”), and of 
the importance of keeping the pipeline 
for articles of interest flowing, primarily 
from the law firms, presenters, Coun-
cil members and, of course, all Section 
members. 
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Committee Reports

The Chairperson invited the Sec-
tion’s Committee chairs to report on 
their activities. Aaron Ogletree, co–
chair of the International Trade Com-
mittee (ITC), reported on the upcom-
ing International Bridge Debate program 
that the Section was co-sponsoring with 
Wayne State Law School, to be held 
Tuesday, November 29, 2011.   Mr. 
Ogletree reported on other activities 
of the ITC, including the presentation 
by Frank Walwyn of Weir Foulds on 
Multi-Jurisdictional Litigation, sched-
uled in conjunction with the Section’s 
next quarterly meeting on Wednesday, 
January 25, 2012, @ Butzel Long’s of-
fices in downtown Detroit. The Chair-
person noted that committees were free 
to discuss and implement program-
ming, and that it was anticipated that 
the committees would request funds to 
support future programs that support 
the Section’s goals.  It was noted that the 
use of Section funds had to be approved 
by the Section Council or if needed the 
Section Executive Committee due to 
the timing of a funding request. It was 
also noted that Section committees do 

not have separate standing and that they 
operate under the auspices of the Sec-
tion and the SBM.  

SBM-ILS LinkedIn Group

Jeffrey Paulsen and Sonia Salah up-
dated the Section on the establishment 
and growth of the Section’s LinkedIn 
Group as a means of increasing and 
improving communication among Sec-
tion members. Over 90 members have 
joined since it was organized.  The 
Chairperson thanked both Mr. Paulsen 
and Ms. Salah for their continuing ef-
forts to promote the site. 

New Business
The  Council and Section’s mem-

bers discussed several suggestions to 
encourage the professional develop-
ment of some of the Section’s younger 
members and encourage more people to 
join the Section:  a Law Student Recep-
tion, a Gala event, a Career Fair and a 
Mentorship Program, were among the 
ideas mentioned. Although no spe-
cific actions were taken, the Section 
welcomes these initiatives and the op-
portunities to support them financially 

and encouraged the members willing to 
get involved to contact the Officers or 
Council members for more follow up. 
The Section also anticipates further dis-
cussions on these topics.

 The Chairperson also invited the 
Section’s members’ ideas on ways for 
the Section to lower its expenses, in-
cluding making the Section’s newsletter 
electronic. Various ways to canvass the 
membership for ideas were discussed, 
and included surveying the member-
ship to learn whether they would ac-
cept a dues increase or prefer that the 
Section reduce its expenses. Harvesting 
ideas from other Sections’ experiences 
was also discussed, although no specific 
actions were taken as a Section. 

Adjournment

There being no further business to 
come before the Council, the Chairper-
son adjourned the meeting.

Respectfully submitted,

A. Reed Newland, Secretary
International Law Section

State Bar of Michigan

Invite someone you 
know to join the fun. 

Invite someone 
to join the section. 

Section membership forms 
can be found at 

http://www.michbar.org/
sections

Learn more at 
law.wayne.edu/international-studies

The Program for International Legal Studies offers Wayne Law students a wide 
range of exciting opportunities:

• A broad range of international and comparative law courses taught by 
innovative and prolific scholars (one-third of our faculty writes and teaches on 
international topics)

• International Public Interest Law Fellowships, which fully fund students to 
work in non-governmental organizations around the world

• A monthly speaker series featuring nationally and internationally-known 
experts addressing current international legal issues

• International study abroad and exchange programs
• Conferences on cutting edge topics that bring leading practitioners, 

government officials and scholars to campus
• A highly successful Jessup International Moot Court team

Wayne Law. 
Raising the bar in Detroit and around the world.
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Nominations are now open for major State Bar of Michigan awards that will 
be presented at the September 2012 Annual Meeting in Grand Rapids.

The Roberts P. Hudson Award goes to a person whose career has exemplified 
the highest ideals of the profession. This award is presented periodically to commend 
one or more lawyers for their unselfish rendering of outstanding and unique service 
to and on behalf of the State Bar, given generously, ungrudgingly, and in a spirit of 
self-sacrifice. It is awarded to that member of the State Bar of Michigan who best 
exemplifies that which brings honor, esteem and respect to the legal profession. The 
Hudson Award is the highest award conferred by the Bar.

The Frank J. Kelley Distinguished Public Service Award recognizes 
extraordinary governmental service by a Michigan attorney holding elected or 
appointive office. Created by the Board of Commissioners in 1998, it was first 
awarded to Frank J. Kelley for his record-setting tenure as Michigan’s chief lawyer.

The Champion of Justice Award is given for extraordinary individual 
accomplishments or for devotion to a cause. No more than five awards are 
given each year to practicing lawyers and judges who have made a significant 
contribution to their community, state, and/or the nation.

The Kimberly M. Cahill Bar Leadership Award was established in memory 
of the 2006-07 SBM president, who passed away in January 2008. This award 
will be presented to a recognized local or affinity bar association, program or 
leader for excellence in promoting the ideal of professionalism or equal justice for 
all, or in responding to a compelling legal need within the community during the 
past year or on an ongoing basis.

The John W. Cummiskey Pro Bono Award, named after a Grand Rapids 
attorney who was dedicated to making legal services available to all, recognizes a 
member of the State Bar who excels in commitment to pro bono issues. This award 
carries with it a cash stipend to be donated to the charity of the recipient’s choice.

The John W. Reed Michigan Lawyer Legacy Award was introduced in 
2011 and is named for a longtime and beloved University of Michigan Law 
School professor and Wayne State University dean. This award will be presented 
periodically to a professor from a Michigan law school whose influence on 
Michigan lawyers has elevated the quality of legal practice in the state.

All SBM award nominations are due by 5 p.m. Monday, April 2, 2012.
The Liberty Bell Award recipient is selected from nominations made by 

local and special-purpose bar associations. The award is presented to a non-lawyer 
who has made a significant contribution to the justice system. The deadline for 
this award is Monday, May 14, 2012.

An awards committee co-chaired by former SBM President Nancy Diehl 
and SBM President-Elect Bruce Courtade reviews nominations for the Roberts 

P. Hudson, John W. Reed, Champion of Justice, Frank J. Kelley, Kimberly M. Cahill, and Liberty Bell awards. The SBM Pro Bono 
Initiative Committee reviews nominations for the Cummiskey Pro Bono award. These recommendations are then voted on by the full 
Board of Commissioners at its June meeting.

Last year's non-winning nominations will automatically carry over for consideration this year. Nominations should include 
sufficient details about the accomplishments of the nominee to allow the committees to make a judgment.

Any SBM member can nominate candidates for awards. To apply online or download application forms visit the awards and events 
page. Cummiskey Award nominations can be directed to Robert Mathis at rmathis@mail.michbar.org; all other nominations can be 
submitted to Joyce Nordeen, State Bar of Michigan, 306 Townsend St., Lansing, MI 48933 or jnordeen@mail.michbar.org. For more 
information call (517) 346-6373 or (800) 968-1442, or fax (517) 482-6248.

Nominations Open for Major 
State Bar Awards 

Revenue:

International 
Law Section 
Dues

840.00 11,855.00

International 
Stud/Affil 
Dues

10.00 95.00

Total 
Revenue

850.00 11,950.00

Expenses:

ListServ 25.00 75.00

Newsletter 1,135.22

Misc. 59.50 59.50

Total 
Expenses

84.50 1,269.72

Net Income 765.50 10,680.28

Beginning 
Fund Balance:
Fund Bal-
International 
Law Sec

18,051.59

Total Begin-
ning Fund 
Balance

18,051.59

Ending Fund 
Balance

765.50 28,731.87

Current Activity
December

Treasurer's 
Report

For the three months ending December 31, 2011

Year-to-date
December
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State Bar of Michigan

International Law Section  Leadership Roster 2011-2012

Chair
Margaret A. Dobrowitsky
Brinks Hofer Gilson & Lione PC
524 S Main St Ste 200
Ann Arbor, MI  48104
Telephone: (734) 302-6026
Fax: (734) 994-6331
e-Mail: mdobrowitsky@usebrinks.com

Chair-Elect
Jeffrey F. Paulsen
Paulsen Law Firm PLLC
6632 Telegraph Rd # 127
Bloomfield Hills, MI  48301
Telephone: (248) 456-0646
Fax: (248) 332-9452
e-Mail: JFP@paulsenlawfirm.com

Secretary
A. Reed Newland
Assistant Corporate Counsel
Plastipak Packaging Inc
41605 Ann Arbor Rd E
Plymouth, MI  48170
Telephone: (734) 354-7142
Fax: (734) 354-7398
e-Mail: rnewland@plastipak.com

Treasurer
David B. Guenther
Conlin McKenney & Philbrick PC 
350 S Main St Ste 400 
Ann Arbor, MI  48104 
Telephone: (734) 761-9000 
Fax: (734) 761-9001 

e-Mail: guenther@cmplaw.com

Council Members

Term Expires 9/30/2011

Linda J. Armstrong
Butzel Long PC
150 W Jefferson Ave Ste 100
Detroit, MI  48226
Telephone: (313) 983-7476
Fax: (313) 225-7080
e-Mail: armstrong@butzel.com

Michael W. Domanski
Honigman Miller Schwartz & Cohn LLP
660 Woodward Ave Ste 2290
Detroit, MI  48226
Telephone: (313) 465-7352
Fax: (313) 465-7353
e-Mail: mdomanski@honigman.com

Andrew H. Thorson
Warner Norcross & Judd LLP
2000 Town Ctr Ste 2700
Southfield, MI  48075
Telephone: (248) 784-5165
Fax: (248) 603-9465
e-Mail: athorson@wnj.com
Web: www.wnj.com

Term Expires 9/30/2012

Tim Attalla
Senior Counsel
Miller Canfield Paddock & Stone PLC
150 W Jefferson Ave Ste 2500
Detroit, MI  48226
Telephone: (313) 963-6420
Fax: (313) 496-8453
e-Mail: attalla@millercanfield.com

Debra Auerbach Clephane
Vercruysse Murray & Calzone PC
31780 Telegraph Rd Ste 200
Bingham Farms, MI  48025
Telephone: (248) 540-8019
Fax: (248) 540-8059
e-Mail: dclephane@vmclaw.com

Silvia M. Kleer
Ford Motor Company 
1 American Rd Ste 336-A6 
World HQ 
Dearborn, MI  48126 
Telephone: (313) 323-2320
Fax: 888-343-1631 
e-Mail: skleer@ford.com

Term Expires 9/30/2013

Gregory H. Fox
Professor of Law 
Director, Program for International 
Legal Studies 
Wayne State University Law School 
471 West Palmer Street 
Detroit, MI 48202 
Telephone: (313) 577-0110 
Fax: (313) 577-2620 

Eve C. Lerman
Senior International Trade Specialist
US Dept of Commerce
250 Elizabeth Lake Rd Ste 1300W
Pontiac, MI  48341
Telephone: (248) 975-9605
Fax: (248) 975-9606
e-Mail: evelerman@hotmail.com

Aaron Ogletree
20816 E 11 Mile Rd Ste 202
Saint Clair Shores, MI  48081
Telephone: (313) 702-1166
e-Mail: ogletreeaaron@aol.com

Term Expires 9/30/2014

Linda J. Armstrong
Butzel Long PC
150 W Jefferson Ave Ste 100
Detroit, MI  48226
Telephone: (313) 983-7476
Fax: (313) 225-7080
e-Mail: armstrong@butzel.com

Sonia Salah
PO Box 442331
Detroit, MI  48244
e-Mail: sonia.a.salah@gmail.com

Daphne Short
Customs Counsel, U.S. and Canada
Delphi Corp
5725 Delphi Dr
Troy, MI  48098
Telephone: (248) 813-1776
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Law Student

Nick Hawatmeh
University of Detroit Mercy 
School of Law
Telephone: 586-871-6522
e-Mail: nickhawatmeh@yahoo.com

Sam Saif
Wayne State University Law School
Telephone: 586-256-0856
e-Mail: samsaif@gmail.com 

Immediate Past Chair
Cameron S. DeLong
Partner
Warner Norcross & Judd LLP
111 Lyon St NW Ste 900
Grand Rapids, MI  49503
Telephone: (616) 752-2155
Fax: (616) 222-2155
e-Mail: cdelong@wnj.com
Web: www.wnj.com

Committee Chairs:

International Business and Tax

Colleen M. Freeburg, Chair 
Tax Staff, GM International
16th Floor/Tower 300 
300 Renaissance Center 
Detroit, MI 48265 

International Trade

Aaron Ogletree, Co-Chair 
20816 E 11 Mile Rd Ste 202
Saint Clair Shores, MI  48081
Telephone: (313) 702-1166
e-Mail: ogletreeaaron@aol.com

Christina Carey Howard, Co-Chair
General Motors Corp
400 Renaissance Ctr
MC 482-026-601
Detroit, MI  48265
Telephone: (313) 665-7366
e-Mail: christina.c.howard@gm.com

Emerging Nations

Richard G. Goetz, Chair
Int’l Practice Group Leader
Dykema Gossett, PLLC
400 Renaissance Center
Detroit, MI 48243
Telephone: (313) 568-5390
Fax: (313) 568-6832
E-mail: rgoetz@dykema.com

International Employment Law & 
Immigration

Debra Auerbach Clephane, Chair
Vercruysse Murray & Calzone, P.C.
31780 Telegraph Road, Ste 200
Bingham Farms, MI 48025
Telephone: (248) 540-8019
Fax: (248) 540-8059
E-mail: dclephane@vmclaw.com

International Human Rights

Troy Harris, Chair 
University of Detroit Mercy 
School of Law
651 E Jefferson Ave.
Detroit, MI 48226
Telephone: (313) 596-0276
e-Mail: harristl2@udmercy.edu

Silvia M. Kleer, Events Coordinator 
Global Trade & Transactions 
Office of the General Counsel 
Ford Motor Co. 
Telephone: (313) 323-2320 
Fax: (888) 343-1631 or (313) 845-
5867 
e-Mail: skleer@ford.com

Liaisons 

Commissioner Liaison

Margaret A. Costello
University of Detroit Mercy School of 
Law
651 E Jefferson Ave
Detroit, MI  48226
Telephone: (313) 596-9854
Fax: (313) 568-6691
e-Mail: mcostello@dykema.com

Representative Assembly Liaison 

Joseph G. Sepesy, Chair
Deputy Director Ethics & Compliance
The Dow Chemical Company
2030 Dow Center Office 612
Midland, MI 48674
Telephone: (989) 636-0271
Fax: (989) 636-6857
E-Mail: jsepesy@dow.com

Michigan International Lawyer

Gregory H. Fox
Wayne State University Law School
471 W. Palmer
Detroit, Michigan 48202
Telephone: (313) 577-0110
E-Mail: gfox@wayne.edu

John E. Mogk
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 885-4589
Fax: (313) 577-2620
E-mail: jmogk@yahoo.com

Natalia Vieira Santanna
e-Mail: natalia.santanna@wayne.edu

Ex Officio

Lois E. Bingham
Yazaki North America Inc
6801 N Haggerty Rd # 4625E
Canton, MI  48187
Telephone: (734) 983-5054
Fax: (734) 983-5055
e-Mail: lois.bingham@us.yazaki.com

Bruce D. Birgbauer
Miller Canfield Paddock & Stone PLC
150 W Jefferson Ave Ste 2500
Detroit, MI  48226
Telephone: (313) 496-7577
Fax: (313) 496-8451
e-Mail: birgbauer@millercanfield.com

Stuart H. Deming
Deming PLLC
229 E Michigan Ave Ste 445
Kalamazoo, MI  49007
Telephone: (269) 382-8080
Fax: (269) 382-8083
e-Mail: stuart.deming@deminggroup.com
Web: www.deminggroup.com

Godfrey J. Dillard
PO Box 312120
Detroit, MI  48231
Telephone: (313) 964-2838
Fax: (313) 259-9179
e-Mail: godfreydillard@ameritech.net
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Frederick J. Frank
Honigman Miller Schwartz & Cohn LLP
660 Woodward Ave Ste 2290
Detroit, MI  48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
e-Mail: ffrank@honigman.com
Web: www.law.honigman.com

Richard G. Goetz
Int’l Practice Group Leader 
Dykema Gossett PLLC 
400 Renaissance Ctr 
Detroit, MI  48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
e-Mail: rgoetz@dykema.com

Stephen W. Guittard
131 E 66th St Apt 2A
New York, NY  10065
Fax: (212) 459-4598
e-Mail: sguittard@acedsl.com
Howard B. Hill
PO Box 36632
Grosse Pointe Farms, MI  48236
Telephone: (313) 617-9817
e-Mail: howardbhill@comcast.net
Web: www.quatrrolegal.com

John H. Jackson
Professor
Georgetown University Law Center
600 New Jersey Ave NW
Washington, DC  20001
Telephone: (202) 662-9837
Fax: (202) 662-9408
e-Mail: jacksojh@law.georgetown.edu

Robert D. Kullgren
Varnum LLP
333 Bridge St NW
PO Box 352
Grand Rapids, MI  49501
Telephone: (616) 336-6000
Fax: (616) 336-7000
e-Mail: rdkullgren@varnumlaw.com
Web: www.varnumlaw.com

Clara DeMatteis Mager
Butzel Long PC
150 W Jefferson Ave Ste 100
Detroit, MI  48226
Telephone: (313) 225-7077
Fax: (313) 225-7080
e-Mail: mager@butzel.com

Jan Rewers McMillan
Law Offices of Jan Rewers McMillan
400 Galleria Officentre Ste 117
Southfield, MI  48034
Telephone: (248) 352-8480
Fax: (248) 354-9656
e-Mail: jrmcmillan@provide.net

J. David Reck
Miller Canfield Paddock & Stone PLC
150 W Jefferson Ave Ste 2500
Detroit, MI  48226
Telephone: (313) 410-9891
Fax: (313) 496-7500
e-Mail: reck@millercanfield.com

Logan G. Robinson
Professor
University of Detroit Mercy School of 
Law
651 E Jefferson Ave
Detroit, MI  48226
Telephone: (313) 596-9412
e-Mail: loganr@comcast.net
Web: www.law.udmercy.edu/faculty/
distinguished/robinson.php

Timothy F. Stock
3830 9th St N Apt 901E
Arlington, VA  22203
Telephone: (703) 524-2960
Fax: (703) 465-9834
e-Mail: tfstock@aol.com

Bruce C. Thelen
Dickinson Wright PLLC
500 Woodward Ave Ste 4000
Detroit, MI  48226
Telephone: (313) 223-3500
Fax: (313) 223-3598
e-Mail: bthelen@dickinson-wright.com

Anthony P. Thrubis
37700 River Bnd
Farmington Hills, MI  48335
Telephone: (248) 478-2490
e-Mail: thrubis@earthlink.net

Susan Waun de Restrepo
General Motors Corp
300 Renaissance Center
MC 482-C29-B24
Detroit, MI  48265
Telephone: (313) 665-0280
e-Mail: susan.waun@gm.com

Thomas R. Williams
Kerr Russell & Weber PLC
500 Woodward Ave Ste 2500
Detroit, MI  48226
Telephone: (313) 961-0200
Fax: (313) 961-0388
e-Mail: trw@krwlaw.com

Randolph M. Wright
Berry Moorman PC
255 E Brown St Ste 320
Birmingham, MI  48009
Telephone: (248) 645-9680
Fax: (248) 645-1233
e-Mail: rwright@berrymoorman.com
Web: www.berrymoorman.com
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