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Dear Members and Colleagues,
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It appears that sadly both summer and my term as the Chair of 
the International Law Section are flying by much too quickly and 
nearing their respective ends.   While many of us (myself included) 
are escaping for one last trip before summer is officially over and 
the kids head back to school, this is also a busy time for the Inter-
national Law Section.  This is the time of year when we plan for our 
annual meeting in September, elect new officer and council mem-
bers, and plan our upcoming programs for the 2017-2018 year.  

This year, the International Law Section will be holding its annual meet-
ing in conjunction with the State Bar of Michigan’s Annual Meeting at the 
Detroit Cobo Convention Center. Our annual meeting will take place on 
September 28th at 1 p.m. and will be followed by an educational program, 
entitled “The Face of Immigration Under a New Administration: Policy and 
Practice.”  The program will spotlight immigration policy, business immigration, 
criminal aliens and inadmissibility, family immigration, and asylum/refugee issues. 
Confirmed speakers include Hon. Elizabeth A. Hacker, U.S. Immigration Judge 
(Ret.); Robert M. Birach, (Immigration Attorney, AILA Department of Labor Li-
aison and former AILA Board of Governors); Rachel Settlage (Assistant Professor 
and Director of Asylum and Immigration Law Clinic, Wayne State University Law 
School); and Dorothy Hanigan Basmaji (Shareholder, The Murray Law Group, 
Michigan AILA Liaison to U.S. Customs and Border Protection).

 Judge Hacker will present “An Historical Review of US Immigration Laws 
and Their Impact on International Business, Family, and Criminal Issues.”  Robert 
Birach will speak on the intersection of immigration and criminal laws.  Profes-
sor Settlage will speak on family, refugee, asylum issues in a presentation entitled 
“America’s Compassion on the International Stage:  Asylees, Refugees, and Victims of 
Crime.”  Ms. Basmaji’s presentation, “Immigration 101: Old Laws; New Views,” will 
address business immigration law issues.  

As you can see from the above line up of speakers and presentations, our up-
coming annual meeting program offers something for a wide variety of practitioners, 
not just immigration lawyers, and I am sure that you will all find it informative and 
interesting.  After the program, please join us for an afterglow reception at Detroit 
Dime Store, 719 Griswold Street, Suite 180, Detroit, MI 48226.  We’ve rented the 
entire restaurant, have an open bar, and our Chair Elect Debbie Clephane is plan-
ning a tasty offering of the Dime Store’s finest dishes for us to enjoy so it is sure to 
be a wonderful time.

Lara Fetsco Phillip
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 As our annual meeting quickly approaches, it is hard to believe that my term as 
Chair is coming to a close.  As I reflect back, it was an eventful year for the Section and 
we fulfilled one of our primary goals of extending our Section’s membership and net-
working opportunities by partnering with other Bar Sections and other organizations. 
We kicked off the 2016-2017 bar year, with our annual meeting on September 13th at 
the Detroit Institute of Arts, which featured a substantive program on Protecting U.S. 
Intellectual Property Rights in a Global Economy.  We were joined at last year’s annual 
meeting by members from the SBM’s Intellectual Property and Arts, Communica-
tions, Media and Sports sections.  We followed the annual meeting with a program 
held jointly with the SBM’s Business Law Section in conjunction with our November 
Council Meeting that featured a substantive program titled, “The Brexit Effect: Potential 
Legal Impacts from Brexit on U.S. and Global Companies”.  Continuing with our efforts 
to partner with other SBM sections and to further engage local law schools, our January 
Council meeting was held at Wayne State University Law School and featured a recep-
tion and presentation by former U.S. Senator Carl Levin, “International Tax Havens: 
Whither or Wither?”  Both the reception and presentation were held jointly with the 
SBM’s Tax Law Section.   In March, our brave and devoted Section members battled 
those tempestuous March winds and a last minute change of venue to Honigman’s 
newly renovated and opened Detroit conference center to hear about potential changes 
to trade and immigration policy under the Trump Administration from Nick Coutsas, 
Chief of Staff of the American Automotive Policy Council and Linda Armstrong and 
Bushra Malik from Butzel Long.  In May, we took our Council Meeting on the road 
and held our meeting at Grand Valley State University in Grand Rapids in conjunction 
with West Michigan World Trade Week.   The International Law Section sponsored a 
legal track at this year’s business conference portion of the West Michigan World Trade 
Week.  The program was attended by hundreds of representatives from international 
companies with a presence in Michigan, as well as by many ILS Section members.  The 
program was an undisputed success and enjoyed by all.  Given the positive response to 
our participation in West Michigan World Trade Week, this is something we will look 
to continue in the coming year.  It also provides a wonderful opportunity for us to in-
terface with more of the Section’s members located on the west side of the state.

In addition to planning our participation in next year’s World Trade Week, our 
Chair Elect, Debra Clephane and the Section’s officers and Council are busy planning 
programming for 2017-2018 and looking to continue our efforts to partner with or-
ganizations that have synergies with the International Law Section such as the many 
locally based foreign trade councils.  Please join us at our upcoming annual meeting to 
hear more about the Section’s plans for future programming.

Last, but not least, thank you to the ILS officers and council members who sup-
ported me throughout the year.  It is their contributions that allowed us to offer an 
incredible slate of programs to our members this past year.  And thank you to all of you 
for letting me serve as your Chair for 2016-2017.  It was truly an honor to serve and it 
has been an incredibly enjoyable and fulfilling experience.  

Please enjoy this issue of the Michigan International Lawyer and I hope to see you 
at a future ILS meeting or program.  If I can be of any assistance to you or if you would 
like to share with me your ideas for the ILS, please feel free to call me at (313) 465-7518 
or e-mail me at lara.phillip@honigman.com

Kind regards,

Lara Fetsco Phillip
Chair, 2016-2017
International Law Section

The Michigan International Lawyer is published three 
times per year by the International Law Section, State 
Bar of Michigan, 306 Townsend Street, Lansing, 
Michigan 48933-2083.

Copyright 2014 International Law Section,  
State Bar of Michigan. © All rights Reserved.
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Lawyers who specialize in intellectual property law or who 
work as in-house counsel for a brand owner with a trademark 
portfolio are familiar with the global problem of trademark 
counterfeiting.  Although national and international trademark 
registration and criminal and civil legal actions are some of the 
legal practitioner’s main tools to enforce a trademark owner’s 
rights, a lawyer who wants to give a comprehensive option for 
their client or employer will want to consider a holistic approach 
to combating counterfeit trademarks and products.

Beyond the vital legal knowledge that a practitioner needs 
to know regarding the trademark law in the jurisdiction where 
a brand owner’s product is sold or ends up, the holistic frame-
work posits a proactive approach by the brand owner to deal-
ing with counterfeiting.1  In addition to understanding the le-
gal framework and the problem of counterfeit trademarks, the 
following topics provide the practitioner with a well-rounded 
knowledge base:2 culture of product counterfeiting; working 
with law enforcement and customs agencies; product coun-
terfeiting investigations; legitimate and illicit supply chains; 
managing supply chain partnerships; identifying a brand pro-
tection team; managing tactics and technologies; developing 
networks and counter-intelligence in countries where threats 
are detected; internal and external market monitoring for 
counterfeits; managing internal and external communications 
about counterfeits; risk assessment for counterfeit products; 
analytics for product counterfeiting; and management and se-
curity of information regarding counterfeits. 

The A-CAPP Center

The Center for Anti-Counterfeiting and Product Protec-
tion (A-CAPP)4 housed in Michigan State University, grew 
out of the interest of brand owners to have a research-based 

approach to global problem of brand pro-
tection and anti-counterfeiting.  Today, the 
A-CAPP Center serves as a leader in the field 
and an academic resource for industry and 
law enforcement.  As the only center of its 
kind, the A-CAPP Center serves as a global 
hub for evidence-based anti-counterfeiting 
and brand protection research, strategies 
and education.  The Center’s essence builds 
on its collaboration with industry, law enforcement, academia 
and other stakeholders.  

Resources available

Lawyers have an opportunity to take a lead in creating a 
proactive and holistic plan for brand owners to protect their 
trademarks and product.  The MSU A-CAPP Center provides 
several opportunities for lawyers to increase their knowledge 
in this area.  First, the Brand Protection Professional: A Prac-
titioner’s Journal (BPP) was launched in 2016 and is the only 
quarterly resource dedicated to reporting on brand protection 
issues, research and professional information for in-house 
brand protection practitioners.5 

Brand Protection Professional Online Certificate

Second, in late 2017, the Center is launching a self-guid-
ed, online certificate program focusing on 17 courses devel-
oped through research and focus groups with industry that 
address product counterfeiting and brand protection. The 
Certificate will be available online and targets a global audi-
ence.  The courses are designed for individuals who work in a 
narrow area of brand protection and are looking to broaden 
their knowledge base or those who are new to the field.  

The Need for a Holistic Approach to Trademark 
Counterfeiting for the Legal Field

By Kari Kammel
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Comprehensive Study on U.S. Anti-Counterfeiting 
Criminal and Civil Laws

In 2017, the A-CAPP Center published a study in North-
western University College of Law Journal of Criminal Law 
and Criminology on the legal framework available at the 
U.S. state-level for both civil action and criminal enforce-
ment.6  The study found that all 50 U.S. States have legislation 
pertaining to civil action, and 49 have legislation allowing for 
criminal prosecution.   The A-CAPP Center’s next phase of 
the study examines trademark counterfeiting convictions and 
sentences, as well as legal analysis of state level case law on 
trademark counterfeiting. 

2017 Brand Protection Strategy Summit

The A-CAPP Center will continue the fight for improving 
responses to product counterfeiting and protecting brands by 
hosting its 3rd Annual Brand Protection Strategy Summit. This 
exclusive summit (no vendors or third parties) offers opportuni-
ties for brand owners, law enforcement, and academia to share 
and learn from one another.  The Focus for this year’s summit is: 
1) E-Commerce: What Challenges and Opportunities does E-
commerce pose?; 2) Partnerships: How Can Partnerships Pro-
mote Brand Integrity?, and 3) Return on Investment: How Can 
We Measure the Return on Investment?  

About the Author

Kari Kammel is a lawyer and Assistant Director for Edu-
cation & Outreach at the Center for Anti-Counterfeiting and 
Product Protection at Michigan State University. The Center is 
housed in the College of Social Science and take a cross disciplin-
ary approach to combating the problem of counterfeiting, working 

with Business, Law, Packaging, Engineering, Criminal Justice, 
and others on campus and in industry.

For more information on A-CAPP Resources or the Brand 
Protection Professional Certificate, contact Kari at kkammel@
msu.edu, or 517-353-2163.

Endnotes
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What Your Team Needs to Know, Global Edge Bus. Rev., Vol. 
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U.S. Product Counterfeiting Legislation: A Look at the Variation 
in State Laws Governing Trademark Counterfeiting, Brand 
Protection Professional, Vol. 2(1): 30-33 (2017).



    Volume 29 No. II, Summer 2017  

5

The Border Line Between the Prohibition of the Use of Force 
and the Right of Self-Defense Against Non-State Actors

By Paola Diana Reyes Parra

Paola Diana Reyes Parra

Abstract: Non-State actors have become a threat to inter-
national peace and security. Therefore, international law must 
evolve to apply to new scenarios. International law must provide 
practical solutions to allow States to defend themselves from the 
threats that non-State actors present. Consecuently, internation-
al law governing the use of self-defense should be in a process of 
change through a new “flexible” approach.

*****

The 9/11 attacks resulted in an unprecedented response 
to the threats posed by international terrorism. The response 
eventually shaped into the “war on terror” and the declara-
tion of a new type of armed conflict. Different legal concepts 
were combined in the attempt to create the idea of a global 
“war” without geographical and temporal frames. The sub-
sequent intervention of international coalition forces in Af-
ghanistan (2001) and Iraq (2003), along with the contempo-
rary counter–terrorism caused by the presence of non-State 
actors (NSAs), have blurred the lines between the universally 
accepted prohibition of the use of force and the inherent right 
of self-defense. 

In particular, the United Nations (UN) Charter1 was en-
visioned as a framework of an international community of 
nation-States.2  However, NSAs such as the Islamic State of 
Iraq and Syria (ISIS) have entered into the international scene 
using “force.” Consequently, the claim to “use force in self-de-
fense” in response to “armed attacks” by NSA is undoubtedly 
one of the most interesting and controversial issues in modern 
international law, given that treaties, custom, and case law do 
not address the issue in a way that allows States to defend 
themselves by targeting NSAs directly instead of other States.

It is well known that in order to maintain international 
peace and security, the UN Charter prohibits the threat or use 
of force by its Member States in their international relations.3 
Citing UN General Assembly Resolution 2625 (XXV),4 the In-
ternational Court of Justice (ICJ) has recognized a general pro-
hibition on the threat or use of force as both a customary rule 
and a principle of international law.5 Therefore, the prohibition 
has a binding nature that applies to all States worldwide. 

Despite the general prohibition on the use of force, 
Chapter VII of the UN Charter allows for two exceptions: (i) 
the authorization by the UN Security Council (SC) (article 
42); and, (ii) the inherent right of every State to defend itself 
against armed attacks, in both individual and collective man-
ner (article 51).6 An additional exception exists in situations of 

military interventions conducted by anoth-
er State or interregional organization, where 
the host State gives its consent regarding the 
use of force within its territory. 

In the first exception, Chapter VII pro-
vides the framework by which the SC may 
take enforcement action. Prior to acting, the 
SC must “determine the existence of any 
threat to the peace, breach of the peace, or act 
of aggression” (article 39). There are many dif-
ferent types of situation that may rise to the level of threat or 
potential threat to international peace and security.”7 Should the 
SC reach such a decision, it would then decide to authorize the 
resort to military enforcement measures (article 42)8.

Regarding the second exception, it is well-established that 
the right of all States to defend themselves was costumary in-
ternational law (CIL) prior to the adoption of the UN Char-
ter.9 In the exercise of self-defense, some States argue in favor 
of a more restrictive approach and a textual interpretation of 
the UN Charter. Others however, support its expansive inter-
pretation focusing on the possibility of invoking the right to 
self-defense against NSAs on the basis that the relevant cus-
tomary law is pre-existent to and broader than the UN Char-
ter. Bearing that in mind, a first step should be to clarify the 
scope of the rules established in the UN Charter regarindg the 
self-defense.

Article 51 provides for the protection of a State’s “inher-
ent right” to self-defense if case an armed attack occurs or is 
imminent.10 According to ICJ jurisprudence, the use of force 
must satisfy the criterion of necessity (as “last resort”), of pro-
portionality (the level of force is reasonable to counter that 
threat),11 and of “immediacy.”12 Additionally, article 51 pro-
vides that the State exercising self-defense shall immeditately 
inform the SC of the measures taken and shall subordinate its 
action at the disposal of that body. Therefore, the measures 
taken will be temporal until the SC takes appropriate action. 

However, what happen if a State is attacked by a NSA 
located in another State which has not provided its consent to 
the NSA’s actions? Without SC authorization or the consent 
of the State where the NSA is located, would it be possible 
for the attacked State to justify the use of force as self-defense 
against the NSA’s attack? 

Certainly, the restricted approach of self-defense based 
only on what is stated article 51 would lead us to believe the 
right of self-defense is reserved only for armed attacks launched 
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by States, the full and primary subjects of international law. 
However, because of this approach, States could have more 
reasons to fear armed attacks launched by NSAs thatn those 
coming from a State.

The approach used by the ICJ in the Nicaragua Case13 is 
that the victim State may not resort to force in response to at-
tacks by NSA unless the NSA had effective control of the State 
or the NSAs actions were attributable to that State. Therefore, 
if none of those situations exists, the use of force by the victim 
State will be considered unlawful since, it contradicts the prin-
ciples of the sovereign equality of States and the prohibition of 
force in international relations.14 

Considering that a State cannot be held responsible 
for all activitiess originating from its territory, a question is 
raised as to how the international community should man-
age threats imposed by NSAs such as ISIS. In 2014, ISIS 
shook the international scene, by posing a new -- and pos-
sibly the greatest -- threat to peace and security in the Middle 
East.15 Indeed, ISIS enjoys financial and military resources 
(i.e. massive wealth, sophisticated training and organization, 
access to destructive weaponry, etc.) and controls some terri-
tory of both Syria and Iraq.

To address the issue, the United States (USA) along with 
other States launched attacks against ISIS in Iraq and Syria.16 
However, it must be considered that “[w]hile the Iraqi gov-
ernment has consented to foreign military action against ISIS 
within Iraq, the Syrian government did not. Rather, Syria pro-
tested that the air strikes in Syrian territory were an unjustifi-
able violation of international law.”17 The USA claimed that 
the attacks against ISIS in Syria were lawful acts of collective 
self-defense on behalf of Iraq.18  

On one hand, the prohibition of the threat or use of force 
is a norm applicable amongst States,19 since an armed attack 
would undoubtedly affect the territory of another State. How-
ever, could it be possible that an armed attack launched by 
an entity different from a State would justify the right of self-
defense? Given the current context, warrants such a question.

Many scholars base the legality of cross–border attacks 
against NSAs on whether the host State is “unwilling or un-
able” to deal with those who are launching armed attacks from 
within its territory.20 For instance, Marko Milanovic has iden-
tified three possible scenarios: (i) the territorial state is com-
plict or supports the NSA; (ii) the territorial state fails to exer-
cise due diligence by not doing all that it could reasonably do 
to avoid the NSA use its territory; and, (iii) despite exercising 
its due diligence, the territorial state is unable to prevent the 
attack.21 The last two situations reflect the “unwilling or un-
able”22 test whose recognition would per se constitute a radical 
change from the prior-existing rule. 

While even though this framework is a radical change 
from the existing rule, it is interesting to note that State prac-
tice claiming self-defense against NSAs has existed even before 
9/11.23 For example, the 1998 the USA used the justification 

of self-defense for its attack against Al Qaeda facilities in Af-
ghanistan as a response to terrorist attacks on the U.S. embas-
sies in Nairobi and Dar Es Salaam.24 Another interesting ex-
ample was the Hezbollah attack against Israel from Lebanon in 
2006. In response, Israel invaded Lebanon invoking the right 
of self-defence. From its point of view, Israel claimed not to be 
acting against the territorial host State, but against the NSA.25 
Despite its actions were considered disproportionate,26 “a ma-
jority of [SC] members, as well as the UN Secretary–General, 
recognized Israel’s right to defend itself,”27 implicitly accepting 
a right to use force in self-defence against NSA. Before the 
9/11 attacks, the “international community has been practi-
cally unanimous that the US invasion of Afghanistan was a 
lawful exercise of self-defence”28 against not only NSA but also 
against the Afghan State because of its acquiescence, “though 
some have expressed certain doubts as to the proportionality 
of the regime-toppling intervention.”29 

Regarding the “unwilling or unable” test, prior to the ap-
pearance of ISIS, the Russian Federation claimed its right to 
use force in self-defence on Georgian territory against Chech-
nya for Chechen attacks launched against Russia. In particular, 
the Russian Federation claimed that Georgia was unwilling to 
take measures to halt terrorist attacks from its border region.30 
No SC action was taken on the matter, but Georgia did object 
to Russia’s interpretation of article 51 of the UN Charter.31 

Additionally, ISIS, as a threat to international peace and 
security, has raised subsequent examples of invocations by 
States of the right of self-defence against an NSA. For instance, 
following the 2015 and 2016 ISIS attacks in Paris and Nice, 
France invoked the right to self-defense. Moreover, many 
States are taking action in  Syria and Iraq on different legal 
bases. As explained by Dapo Akande and Marko Milanovic: 

The US-led coalition relies on consent with regard to 
action taken within Iraq, and the collective self defence 
of Iraq with regard to action taken in Syria. But the US, 
the UK and perhaps France have also made reference to 
individual self-defence with regard to strikes in Syria. 
Russia for its part (and presumably Iran) would rely 
on consent from the Syrian government with regard 
to their action in Syria, and like Syria regard actions 
taken by Western states in Syria without the consent 
of the Syrian government to be unlawful. 32

In light of the current events, State practice could suggest 
an initial recognition of the right to use force in self-defence 
targeting NSAs in foreign territory when the host State cannot 
be relied on to prevent or suppress terrorist actions. However, 
there is not a uniform practice. Therefore, it is necessary to 
explore in depth this issue, in order for international law to 
eventually provide practical solutions to this new global chal-
lenge, even if it means moving away from the classical rules of 
self-defense, or the ICJ’s conditions of the resort to use of force 
against NSAs.  
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Due Process Implications Concerning the In Absentia Trial of 
the Special Tribunal for Lebanon:  Revolutionary or Cautionary?

 The United Nations (UN) not only serves as a post 
WWII symbol of international cooperation, but also as a pio-
neer for International Law and its means of enforcement. One 
such example is the Special Tribunal for Lebanon (STL), an ad 
hoc court created by the UN in response to former Lebanese 
Prime Minister Hariri’s assassination in February 2005. Us-
ing its Chapter 7 powers under the UN Charter, the Security 
Council created the Tribunal in 2007, with its doors official-
ly opening in March of 2009.1 Besides the Tribunal’s nature 
in only prosecuting a singular incident, the Tribunal is also 
known for conducting its procedures in absentia, or in the ab-
sence of the accused. The idea of conducting a trial without the 
physical presence of defendants vastly differs from traditional 
common law ideals of jurisprudence, seemingly in defiance to 
an accused’s right to due process. As the field of International 
Criminal Law and the debate surrounding its efficiency grows, 
so do concerns over the legality of the STL proceedings.  

Background of the Attack

On Valentine’s Day 2005 at 12:55 p.m., former Prime 
Minister of Lebanon, Rafic Hariri, was traveling through 
downtown Beirut when a van filled with explosives collided 
with his motorcade. Hariri, and around 21 others were killed 
in the blast, which left another 220 persons injured. In the 
immediate aftermath, a group named “Victory and Jihad in 
Greater Syria,” claimed responsibility for the attack, but the 
group was never heard from again.2 Shortly thereafter, a man 
named Abu Adass claimed responsibility through a videotape 
released to media outlet Al Jazeera, although the circumstances 
surrounding his “confession” remain suspicious and it contin-
ues to be questioned for its authenticity.3 Adass remains miss-
ing to this day.   

Composition and Jurisdiction of the Court

Sitting in Leidschendam on the outskirts of The Hague, 
the Netherlands, the STL is located across the street from a 
petrol station. It is in an unassuming building that upon first 
glance, may easily be confused for a High School. Although a 
large fence and small sign in the front of the building indicate 
the presence of UN Personnel, many locals are unaware as to 
the purpose the STL serves. In fact, the building houses the 
STL and its four organs: The Registrar for administrative pur-
poses, Chambers, The Office of the Prosecutor, and the De-
fense Office. Compared to similar courts, such as the UN In-

ternational Criminal Tribunal for the Former 
Yugoslavia, the STL is the only court with a 
fully-integrated Defense Office. 4 The pres-
ence of the in-house Defense Office serves a 
special purpose for the STL, for the proceed-
ings are conducted in absentia, or in the ab-
sence of the accused.     

Currently, there are four listed defen-
dants in front of the Tribunal: Messrs Salim 
Jamil Ayyash, Hassan Habib Merhi, Hus-
sein Hassan Oneissi, and Assad Hassan Sabra. The original 
indictment also included a fifth defendant, Mustafa Amine 
Badreddine, but the court subsequently amended the indict-
ment when it ruled that there was enough evidence to assume 
Mr. Badreddine is deceased. The remaining four defendants 
remain at large.5 In addition to the trial over Hariri’s assassina-
tion, the court may also choose to exercise jurisdiction over 
related incidents, such as contempt of court cases and other 
connected acts.6 

In Absentia Proceedings 

After an investigation by the UN, as well as a request from 
the Lebanese government that the UN create a special inde-
pendent tribunal of “international character” to prosecute the 
perpetrators of the attack, Security Council Resolution 1757 
established the STL in 2007.7 The tribunal opened its doors 
in 2009, although the warrants for the accused remained out-
standing. To understand why the court decided to proceed in 
the absence of the defendants, it is first helpful to understand 
the wider goals of International Criminal Law.     
 

From a perspective that focuses primarily on deterrence, 
ad hoc tribunals serve more of a symbolic purpose that sends 
a message to the international community that grave crimes 
committed against large groups of people will not go unpun-
ished. Furthermore, the in absentia trials in particular promote 
the idea that those who have escaped custody or have evaded 
capture, will not be spared.8 In addition to the punitive aspects 
of the independent criminal tribunals, there are also many 
rehabilitative features woven into both the composition and 
procedural components of international courts that emphasize 
restorative justice. Such measures include providing restitution 
to victims as seen in the International Criminal Court (ICC), 
preserving a historical record, and allowing dozens upon hun-
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dreds of victims the opportunity to testify in an open forum.9   
Although victims are able to tell their stories in front of the 
panel of judges, an in absentia trial presents the unique ques-
tion of whether a defendant is provided an adequate oppor-
tunity to face his accuser. In common law jurisdictions, most 
notably in the United States, a defendant must be afforded the 
opportunity to cross-examine his accusers, as mandated by the 
Confrontation Clause of the Sixth Amendment. However, the 
confrontation issue is only one of the many unique challenges 
the STL and trials proceeding in absentia must address as they 
forge ahead into new and ambiguous legal territory.  

Although the United States adopted its legal system from 
the common law tradition of Great Britain, much of Europe 
follows the civil law system. Notable differences between com-
mon law and civil law jurisdictions include that: civil law sys-
tems rarely employ the use of juries, opting instead for a panel 
of typically three judges to serve as the primary finders-of-fact; 
the use of leading questions; the ability of judges to order spe-
cial requests for discovery; and verdicts do not usually require 
judges to adhere to existing precedent. The STL, along with 
fellow independent UN Tribunals and even the ICC, operate 
on a sort-of hybrid legal system, using elements from both the 
common and civil law traditions. 

Some components of the hybrid legal system include a 
piece meal of substantive law and principles of procedural law 
from different international legal traditions. Specifically at the 
STL, the court employs the use of Lebanese substantive law, 
while the judges generally decide procedural issues as they 
arise.10 Procedural due process is an important part of many 
legal traditions. For example, while judges have the ability to 
decide issues of procedure in the United States, there are also 
established State and Federal Rules, modeled to adhere to and 
provide interpretation of the Constitution. These rules often 
cite to the Due Process Clause of the Fifth Amendment, which 
guarantees that no person shall be deprived of “life, liberty, 
or property, without due process of law.”11 Basic components 
of due process of law include the right to a fair and speedy 
trial, the right to confront accusers and witnesses, the right 
to examine evidence, and the right to an unbiased tribunal. 
Although the STL does of course not follow the Constitution 
of the United States, the principles of due process, including 
the right to representation and the right to a trial itself, are 
present throughout the international legal community as well. 
For example the International Covenant on Civil and Political 
Rights established the international standards of due process 
rights to afford accused persons a fair trial.12 The unique prob-
lem in the case of the STL however, is ensuring that all four 
defendants receive these types of protections, when they are 
not even in the courtroom.  

Benefits to a trial In Absentia 

Perhaps the most persuasive argument for trials held in 
absentia would be the most obvious, what is the alternative? 
What if the defendants are never apprehended? Referring 
back to the broader goals of international criminal law, there 
are both deterrent and rehabilitative benefits to simply even 
holding a trial, despite the witnesses/victims not being able 
to physically identify and confront the accused. The pain and 
suffering that both the victims and their families have endured 
are hard to comprehend. The victims may want to tell their 
story, the victims may want justice, the victims may want to 
change the course of history, and the victims may just want 
the entire process to finally be over.  In a way, the victims 
may even know that the chances of not only apprehension, 
but then conviction, are slim. But even just the creation of the 
STL shows that the world is aware of the atrocities of Febru-
ary 2005 and provides hope. In the grieving and healing pro-
cesses, one could argue that hope helps a great deal. Were the 
court not created, and the indictment not pursued, what mes-
sage would that send to the victims, accused, and the world? 
That mass acts of terror and violence are accepted?  

In addition to the symbolic impact of the court, every 
decision, every witness, every motion, contributes to a greater 
understanding of the relatively young and evolving field of 
International Criminal Law. The ICC and various UN Tribu-
nals are unique in that they are independent courts that cre-
ate their own respective rules, a phenomenon rarely seen since 
the Nuremberg Trials following WWII. With each new issue 
comes unchartered legal territory and every new ruling further 
shapes the structure of similar courts in the future. Although 
civil law systems are not required to rely on precedent, judges 
from different special tribunals around The Hague often look 
to the other tribunals for guidance on procedural issues.13 

Challenges for a trial In Absentia

Holding trials in absentia may serve important symbolic 
and procedural purposes that further the goals of International 
Criminal Law, but there are also many glaring practical and 
ethical concerns regarding trying defendants in their absence.

Each of the four accused has his own defense team ap-
pointed by the Defense Office, comprised of eight to ten 
individuals, three of whom are attorneys.14 Remarkably, the 
accused and his defense team have never met and may never 
meet. In order to uphold the integrity of the tribunal and en-
sure that it does not become a kangaroo court, the accused are 
afforded the right to a retrial; meaning that at any point, the 
accused may step forward and demand a new trial due to the 
proceedings occurring in his absence.15 Only if the prosecu-
tion can prove that the defendant had knowledge of the pro-
ceedings and charges against him, will the court deny a new 
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trial.16 If a defendant is granted a retrial, both the prosecution 
and defense must start anew, meaning that every witness, ev-
ery piece of evidence, and every strategic decision, must be 
reconsidered. Considering the STL is already eight years into 
the trial, a retrial could be detrimental to the existence of the 
STL itself. 

 Practically, the right to retrial is very complex.  In or-
der to preserve the right to retrial, the defense team will actual-
ly take steps to avoid coming into contact with the defendant, 
so that he cannot be said to have knowledge of the proceedings 
against him.17 Due to not being able to communicate with 
him, the defense will also not agree to a single stipulation, 
citing the ability to not consult their client as reason.18 For 
the prosecution, this makes an already lengthy trial even more 
tedious. However, the defense also faces numerous challenges 
in in absentia trials.    

In contrast to the American legal system, civil systems 
place more emphasis on the client as the absolute decision 
maker.19 Of course American attorneys consult clients on all 
major decisions, but they are able to also maintain a level of 
autonomy not granted to counsel in civil law systems. Consid-
ering the clients in the case of the STL are not present, one of 
the greatest challenges defense counsel face is the task of creat-
ing a timeline and case theory without the instructions of the 
defendant. This includes possible alibis, witnesses, evidence, 
and to what extent the attorneys may strategize with fellow 
defense teams.

In addition to the practical complications, defense coun-
sel at the STL must also confront a variety of ethical issues 
concerning the trial being held in absentia. Without the input 
of the defendant, the teams must decide if they really are cre-
ating the strongest and most positive case in order to aid and 
protect the rights of their client.  How far should investigators 
go to uncover facts?  Should there be any stipulations? How 
should unfavorable evidence be handled?20

Perhaps less obvious, are the challenges in even establish-
ing the essential attorney-client relationship. Counsel may not 
become attached to the client, which is beneficial in terms of 
lessening the chances of secondary trauma, but it may also 
impact the sense of responsibility when he/she is not able to 
determine the motivations of the client. Nonetheless, counsel 
at the STL believe the lack of an attorney-client relationship 
does not impact their level of passion or professionalism for 
the job, and instead claim that it creates a higher level of 
objectivity in how they approach their case.21 

Moving Forward 

When the STL opened in 2009, the projected duration of 
the trial was approximately three years.  Eight years later, the 
estimated time of completion is still unclear.  Not only does 
the ad hoc nature of the tribunal itself create complex issues 

involving jurisdiction, influence from other nations, and ques-
tions over funding, but its trial in absentia, while beneficial in 
terms of solidifying international procedure and symbolizing 
the importance of both deterrence and restorative justice on 
a global scale, also raises major practical and ethical concerns 
for all parties involved.  In theory, if a country is unwilling or 
unable to prosecute the actors of large-scale heinous crimes, 
there seems to be no alternative to offer the victims of these 
atrocities any other outlet to express their experiences.  But 
at what cost, and at what point, do UN Tribunals, particu-
larly the STL, diminish their effectiveness and efficiency by 
encroaching upon the rights of the accused? For now, only 
time will tell.  
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