
PB 1

State Bar of Michigan

Michigan International LawyerMichigan International Lawyer

In This Issue

MIL Editorial Staff hosted by 
Wayne State University Law School

Professor Gregory Fox, Faculty Editor
Elaina Bailey, Senior Editor

Disclaimer: The opinions expressed herein are solely 
those of the authors and do not necessarily reflect those 
of the International Law Section or the Editors.

Dear Members and Colleagues,

International Law Section       Volume 28 No. 2, Summer 2016

Although we are still experiencing record heat in Southeast 
Michigan, the summer is coming to a close.  Everyone seems to be 
finding ways to plan an escape for that last getaway before the sum-
mer ends and we return to the more rigid schedule that the school 
year brings.  It is almost impossible to escape the frenzy of “Back 
to School” sales and autumn décor that are designed to prepare everyone for the 
start of fall.  This is an exciting time for the International Law Section (“Section” or 
“ILS”) as we host our annual meeting in September, elect new officers and council 
members, and plan our upcoming programs for the 2016-2017 year.  

Since my last letter, the Section enjoyed a terrific educational program focused 
on the Trans Pacific Partnership. In May, the Section held its last quarterly meeting 
and program of the year at the Troy offices of Miller Canfield, P.C.. The program was 
entitled “The Trans-Pacific Partnership:  An Expansion In Trade” and focused on the 
background and implementation of the largest free trade agreement ever negoti-
ated. Although the Trans-Pacific Partnership Agreement must still be ratified and 
implemented, the program featured an update on the political process and expected 
timelines while providing some insight on how the text of the agreement may be 
interpreted and its potential benefits.  Mr. Mark Bleckley, the Associate Director of 
the Van Andel Global Trade Center, Grand Valley State University, Seidman College 
of Business, was our presenter for the program and did a wonderful job helping us 
to navigate through this complex topic.  

Planning for the Section’s 2016 Annual Meeting and Program is well under way.  
The meeting/program  will be held on Tuesday, September 13, 2016, at the Detroit 
Institute of Arts.  The event will begin at 2:00 P.M. with our annual meeting and 
election of officers and council members for 2016-2017, with a substantive program 
to directly follow.  This year’s program is entitled “Protecting U.S. Intellectual Proper-
ty Rights in a Global Economy.”  The Section is planning a content-rich forum which 
includes three separate discussions.  Registration details will be available shortly and 
we hope that you will join us.

Our first panel, moderated by John Wright of Burris Law, PLLC, is entitled 
“Differences in International Trademark Application, Registration, and Enforcement.”  
Planned speakers are Timothy Gorbatoff, Chief Trademark Counsel General Motors; 
Professor Wissam Aoun, Assistant Professor of Law and Director, International Intel-
lectual Property Law Clinic of University of Detroit Mercy School of Law; and Jenni-
fer Sheehan Anderson, Founding Partner, Bridge Intellectual Property Services, PLLC.
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The second panel will address legal challenges in selling and protecting software in 
China and other foreign jurisdictions and will be moderated by ILS Council Member 
Elliot Church of Kreis Enderle.  Speakers are still being finalized for this panel.

As an added bonus, we will end the event with a program discussion entitled “The 
International Trade in Middle Eastern Antiquities: Notes from the Trenches” hosted by Pro-
fessor Geoff Emberling of the University of Michigan, Kelsey Museum of Archaeology. 

Please pay special attention to the article and tribute included in this issue of the 
Michigan International Lawyer featuring our first Section Chair, Professor John H. Jack-
son.  We will be forever grateful for his leadership and impact to the ILS and the State 
Bar of Michigan as a whole.  Our Section has enjoyed a rich history thanks to his guid-
ance and vision. I would like to extend a special thank you and appreciation to Stephen 
Guittard (Chair, 1989-1990) and Bruce Thelen (Chair, 1990-1991) for their contribu-
tions to the tribute to Professor Jackson.

It is almost hard to believe that my term as Chair is coming to a close. As I prepare 
to hand the gavel to Lara Phillip, current Chair-Elect and incoming Chair for the 2016-
2017 year, I am finding myself reflecting on the past year with appreciation.  It has truly 
been an unforgettable year.  For the Section, we have enjoyed several outstanding pro-
grams with a variety of very accomplished presenters and hosted a very well-attended 
joint meeting with the IT Section.  We have worked diligently on our goal of increasing 
membership by creating a Membership Committee focused on that initiative. Person-
ally, it has been an extraordinary year, as well.  My husband and I welcomed a new 
edition to our family with the birth of our beautiful daughter in January.   I guess you 
could say that I am doing my part to support the Section’s goal of increasing member-
ship. Thank you for allowing me to serve as Chair of the ILS for 2015-2016; it has truly 
been a wonderful experience and a genuine pleasure.

Please enjoy this issue of the Michigan International Lawyer, and we hope you will 
join us at a future ILS meeting or program.   If I can be of assistance to you, or if you 
would like to discuss the activities of the Section, please feel free to contact me by phone 
at 248-512-0235 or via email at daphne.cunningham@fcagroup.com.  There are many 
opportunities to get involved in the Section.  Please contact me if you are interested.

Kind regards,

Daphne Short Cunningham, Chair

The Michigan International Lawyer is published three 
times per year by the International Law Section, State 
Bar of Michigan, 306 Townsend Street, Lansing, 
Michigan 48933-2083.

Copyright 2014 International Law Section,  
State Bar of Michigan. © All rights Reserved.
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Mexico’s Enforced Disappearances and the 
Ayotzinapa Massacre: a State Crime? 

By Alonso Madrazo Labardini  & Santiago Oñate Yáñez

 On September 26, 2014, 43 students from the Es-
cuela Normal Rural Raúl Isidro Burgos located in the small 
town of Ayotzinapa, in the state of Guerrero, Mexico, were 
subjected to enforced disappearance. The historical truth of 
these events is yet to be definitively determined. However, in-
ternational organizations that have investigated the incident 
have come to the conclusion that the following facts are true. 
The events described hereinafter are based on the reports of 
the Inter-American Commission of Human Rights and that 
of Amnesty International.1

Around 100 students, travelled to the nearby city of Igua-
la to raise money and take buses to attend a demonstration in 
Mexico City to mark the anniversary of the 1968 Tlatelolco 
massacre. Once in the buses, municipal police violently con-
fronted the students at different places throughout the town of 
Iguala. It is said that local authorities opened fire against them. 
As a result of the confrontation, three students and three by-
standers were killed, 25 people were injured, and 43 of the 
students disappeared.

Shortly after, local authorities attributed the events to a lo-
cal gang, Guerreros Unidos, and arrested several police officers 
that were allegedly involved. Mexico’s Attorney General ini-
tiated an investigation regarding the students’ disappearance 
and the connection of these events with local police. Under 
these circumstances, Mexican President Enrique Peña Nieto 
addressed the nation in a televised speech to clarify the stu-
dents’ disappearance for the first time. Days after, thousands 
of people marched across Mexico City to demand the appear-
ance of the students and the detention of those involved. The 
political turmoil caused by these events strongly affected the 
legitimacy of the Mexican President. A general sense of anger 
towards the Federal government could be easily perceived in 
the media and in the general conduct of society towards the 
President. It was the start of an inevitable political crisis. 

In the following weeks, the Attorney General announced 
that that the mayor of Iguala and his wife ordered the attack 
against the students and were later apprehended. Representa-
tives of the Mexican government and the relatives of the stu-
dents signed an agreement for a group of experts appointed 
by the Inter-American Commission on Human Rights to as-
sist in the investigations. Shortly thereafter, the head of the 
UN Working Group on Enforced or Involuntary Disappear-
ances said that there was no evidence that indicated the state’s 
lack of will to act in the case, or inability to investigate, judge, 

and sanction the cases of 
forced disappearance.2

Eventually, Mexico’s 
Attorney General an-
nounced that all the stu-
dents were killed and 
burnt to ashes in a dump-
ster. However, a group 
of Argentinian forensic 
experts disputed the offi-
cial theory since its conclusions were based on an incomplete 
view of the available evidence. Afterwards, the Inter-American 
Commission on Human Rights published a report which 
backed the authorities’ official version of incineration. Even 
though the report backed the authorities’ official version, the 
report emphasized a series of mistakes made by investigators, 
such as mishandling of evidence. 

 Meanwhile, the media and civil society did not take 
long before trying to find the culprits and adjudicate respon-
sibility for the attacks, disappearances, and deaths. In both 
formal and informal arenas, there was criticism of the Attor-
ney General’s statements. Many of the critics’ discussions cen-
tered upon the question of whether the incidents were “a State 
crime?” It is the authors’ view that this question doesn’t con-
tribute to a proper framing of the problem from a legal per-
spective, but rather creates a confusing and unclear analytical 
approach. To come to a definite response to that question, one 
would need an innumerable amount of evidence, which as of 
now is either not available or conclusive. Nevertheless, the ap-
proximation made towards the question of State responsibility 
needs to be made, in light of International Law; not swayed by 
political rhetoric. 

Despite the fact that the question creates a wake of politi-
cal repercussions, there is no doubt as to the question’s legal 
nature. Therefore, it is necessary for there to be a strictly legal 
analysis of the problem. Before a legal analysis can be per-
formed there is another indispensable question to be asked: 
in which field of law should the answer to the question be 
found? To some the answer is easy, since the concept of State 
responsibility is one exclusive of International Law. The fact is 
that within the realm of domestic law, the State has no single 
legal personality, which impedes the actualization of State 
responsibility as a whole. The only time where States have a 
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singular legal personality is in the realm of International Law; 
and therefore, any approximation towards its merits must be 
made under an International Law. To International Law prac-
titioners and theorists this might seem obvious, however due 
to the political context of the problem it is necessary to justify 
this analysis and make it clear to the public why the use of do-
mestic law is inappropriate in analyzing this question. In order 
to begin analyzing this question, we first need to conceptualize 
the nature of a State crime and define the elements of wrongful 
acts committed by a State. 

The Concept of State Crime in International Law

Firstly, it must be specified that to explain the inter-
national legal system, analogies to domestic law cannot be 
made. From an International Law perspective, a wrongful act 
committed by a state is not categorized by ratione materiae. 
In other words, the act of a state cannot be civil, criminal, or 
a human rights violation per se, it is purely an internationally 
wrongful act. From this starting point it is legally impossible 
to sustain that the State is a criminal or that it undertakes 
criminal activity. This does not mean that a conduct that is 
criminal in nature cannot be attributed to a state, as long as 
the legal consequence is regulated by International Law. 

Secondly, we must emphasize the fact that the concept of 
a State crime is vague and consequently there is an unsettled 
debate both in theory and in international case law as to its 
legal meaning and definition. This debate reached its peak in 
the late 90s when the draft articles on State responsibility were 
being discussed by the International Law Commission.3 Be-
cause of the International Law Commission’s highly regarded 
status in international law and the adoption of these articles 
by the UN General Assembly, these articles serve as the base to 
determine State responsibility.4 

When the ILC developed the Draft Articles, one of the 
most controversial articles was article 19, which proposed 
to regulate acts of atrocious nature as State crimes. This was 
suggested with the logic that there should be a difference 
between a “normal” violation of International Law (as for 
example a violation to a free trade agreement) and a violation 
that threatened the fundamental principles of the interna-
tional community and the integrity of a State’s population, 
videlicet, the international crime of genocide. This initial 
proposal was spurned by the majority of the States and as of 
today there is no treaty, customary rule, or principle of law 
that attains a specific legal definition to the concept of a State 
crime. The argument behind this consideration is that, as 
was stated in the Nuremberg trials and in the Genocide case,5 
decided by the International Court of Justice in 2007, crimes 
are committed by physical persons and not by abstract enti-
ties of law. Only by imposing sanctions upon those individu-
als can there be criminal consequences. 

 However, this does not hinder the possibility that an 
act of criminal nature can be attributed to a State. If the com-
mission of such and act entails the breach of an international 
norm, the outcome is an internationally wrongful act by a 
State, not a criminal conduct. As stated by the International 
Tribunal for the Former Yugoslavia in the Blaškić case, “under 
present international law it is clear that States, by definition, 
cannot be subject of criminal sanctions akin to those provided 
for in national criminal systems.”6 Therefore, if we try to an-
swer the question using the concept of “State Crime,” then we 
have a question without a legal answer. In this sense, it is crucial 
to modify the language of the question in order to arrive at a 
legal answer. This question could have two legal meanings. On 
the one hand, we have to observe which connotation is given 
to the concept of State crime, since it could have a different 
one depending on the responsibility regime to be employed. 
On the other hand, it could mean State responsibility and/or 
mean an international crime (which is not a State crime, as 
many would think) that would imply the criminal responsibil-
ity of an individual upon the International Criminal Court. In 
addition to the latter and what has been said by the media, the 
President is not the State, under no circumstances whatsoever. 
The President is the legal representative of the State but by no 
means does this imply that he is the State. 

If we frame the question from the perspective of the Inter-
national Criminal Court as an international crime, we are not 
developing an analysis of the international responsibility of 
the State. In this case the proper analysis would be in relation 
to articles 1 and 25 of the Rome Statute. The Rome Statute 
regulates a completely different subject matter, videlicet: indi-
vidual responsibility of a person.7 Accordingly, the question 
can be reformulated in the following manner: Is the enforced 
disappearance of the 43 Ayotzinapa students an international 
crime? And if so, who is the individual responsible for said 
acts? From a preliminary study it could be concluded that the 
events and conducts constitute an international crime since ar-
ticle 7 of the Rome Statute prescribes that the enforced disap-
pearance of persons is a crime against humanity.8 Nevertheless, 
the legal certainty regarding the individual attribution of the 
conduct is fragile since at this time there is factual uncertainty.

 Apart from the foregoing, the most concerning issue is 
figuring out the adjudication of international responsibility. In 
the public debate and social media, it has been said that these 
events constitute a Crime of the State and that accordingly 
President Enrique Peña Nieto is directly responsible for these 
deplorable events. Now, even though the official versions are 
not conclusive and evidence is still being collected, it is certain 
that this is an erroneous claim on all counts in the context 
of International Law and international responsibility. In order 
for the President to be individually responsible for the events 
of Ayotzinapa, his conduct must refer to at least one of the 
provisions of article 25 of the Rome Statute: which in general 
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terms state that an individual will be criminally responsible 
if he or she committed, ordered, facilitated or contributed in 
the execution of the international crime.9 Thereby, it is dif-
ficult to sustain an argument in which President Peña Nieto 
is internationally responsible for a criminal act. This is not to 
say that other authorities directly linked cannot be considered 
to have committed an international crime from an individual 
perspective.

Internationally Wrongful Act Analysis

Furthermore, regarding State responsibility, the question 
is the following: is Mexico responsible for the enforced disap-
pearance of 43 students? Here, the answer appears to be yes. 
In accordance with customary international law, two elements 
are necessary in order to consider that a State is responsible for 
a wrongful act.10 There is an internationally wrongful act of a 
State when conduct consisting of an action or omission:

a)  is attributable to the State under international law; 
and 

b)  constitutes a breach of an international obligation 
of the State.11 

In addition, according to the Draft Articles, the conduct 
of any State organ shall be considered an act of that State un-
der international law, whether the organ exercises legislative, 
executive, judicial or any other functions, whatever position it 
holds in the organization of the State, and whatever its char-
acter as an organ of the central Government or of a territorial 
unit of the State is.12 The reference to a “State organ” covers all 
the individual or collective entities which make up the organiza-
tion of the State and act on its behalf.13 From the construction 
of the facts presented by the Interdisciplinary Group of Inde-
pendent Experts of the Inter- American Commission of Hu-
man rights, in which allegedly municipal authorities and a drug 
cartel acted under orders of official authorities of the State, there 
are two applicable standards to the analysis of the international 
responsibility of the Mexican State. On the one hand, regard-
ing the conduct and the involvement of municipal authorities’, 
article 4 of the Draft Articles would be applicable. On the other 
hand, regarding the involvement of the drug cartel Guerreros 
Unidos, article 8 of the Draft Articles and the analysis developed 
by the ICJ in the Nicaragua Case14 regarding the effective control 
of the State, would result applicable.

In the present case, allegedly both municipal police and 
Guerreros Unidos participated in the commission of the attacks 
and disappearances. In this regard, if this version of facts were 
to be confirmed, international responsibility of the Mexican 
State under article 4 of the Draft Articles would arise in con-
nection with the conduct of municipal police, since these are 
official organs of the Mexican State. The legal analysis in this 

regard appears to have no further complication, but when ana-
lyzing whether the conduct of Guerreros Unidos’ conduct is at-
tributable to the Mexican State, we stand before a much more 
complicated legal question.

It is necessary to emphasize the fact that the official ver-
sions of the events have pin pointed that while the orders 
most probably came from government officials, the execution 
of said orders where undertaken by the aforementioned drug 
cartel. Article 8 of the Draft Articles prescribes: The conduct 
of a person or group of persons shall be considered an act of a 
State under international law if the person is in fact acting on the 
instructions of, under the direction or control of, the State carry-
ing out the conduct.15 In the Nicaragua case, the International 
Court of Justice said that the conduct of the contras could not 
be attributed to the United States.16 The Court found that the 
acts could not be attributed to the United States because there 
was no evidence which indicated that the United States had 
‘effective control’ over the paramilitary operations of the contras 
and their conduct in general (killings of prisoners and civil-
ians, rape, torture and kidnapping).17 

It appears that the ratio decidendi of the Court in this re-
gard relies upon the consideration that in order to satisfy the 
effective control standard. The United States would have had to 
either directed or enforced the perpetration of the acts contrary 
to human rights and humanitarian law alleged by the appli-
cant State.18 As Antonio Cassese has interpreted: “[i]t seems 
clear from these words that by ‘effective control’ the Court in-
tended either (1) the issuance of directions to the contras by the 
US concerning specific operations (indiscriminate killing of 
civilians, etc.), that is to say, the ordering of those operations 
by the US, or (2) the enforcement by the US of each specific 
operation of the contras, namely forcefully making the rebels 
carry out those specific operations.”19

Under this interpretation of the Nicaragua case, the Mexi-
can State would be responsible for these appalling events. It 
appears to be that even under this quite strict standard of 
attribution, Mexico could potentially be responsible for the 
conduct of Guerreros Unidos as well, if we accept the reports 
of the Group of Experts of the Inter-American Commission 
of Human Rights stating that the conduct of this criminal or-
ganization corresponds to orders of governmental authorities. 
However, the most difficult questions are, as in the Nicaragua 
case, of a factual nature. It will be the issue of evidence and 
facts that will most likely determine the legal conclusions re-
garding the international responsibility of the Mexican State. 
This is without prejudice to the individual responsibility that 
the Mexican State should attribute within the domains of its 
domestic law and that, as of today, remain unresolved.

There is a wide range of opinions, versions, and analytical 
postures regarding the tragic events of September 26-27, 2014. 
These events have evidently touched the most sensible nerves 
of a society, which has unfortunately become accustomed to 
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the headlines of such nature. However, the conclusions made 
and the assertions as to the legal implications of the issue can-
not be conditioned on political or media oriented incentives. 
The States’ responsibility has to be analyzed through the lens 
of International Law. In the meanwhile there is an enormous 
political and moral obligation that should be addressed by do-
mestic authorities and mechanisms need to be put in place in 
order to not leave these dreadful events unpunished. 

About the Authors

Alonso Madrazo Labardini obtained his law degree in 
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1 The events presented are a reconstruction of those found by the 
Inter-American Commission on Human Rights report as well 
as Amnesty International’s description of the events which can 
be found in the following links respectively: http://www.oas.
org/es/cidh/actividades/giei/GIEI-InformeAyotzinapa2.pdf; 
https://www.amnesty.org/en/latest/news/2015/09/mexico-
ayotzinapa-student-s-enforced-disappearance-timeline/.

 2 Carmen Aristegui, Interview of Ariel Dulitzky, CNN (November 
13, 2014) available at: http://aristeguinoticias.com/1411/
mexico/mexico-sin-un-plan-para-buscar-a-los-desaparecidos-
ariel-dulitzky-en-cnn/.

3 Text adopted by the International Law Commission at its fifty-
third session, in 2001, and submitted to the General Assembly 

as a part of the Commission’s report covering the work of that 
session. The report, which also contains commentaries on the 
draft articles, appears in the Yearbook of the International 
Law Commission, 2001, vol. II, Part Two. Int’l Law Comm’n, 
Draft Articles on Responsibility of States for Internationally 
Wrongful Acts, U.N. Doc. A/56/10, Supp. No. 10 (Nov. 2001) 
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of the Crime of Genocide (Bosn. and Herz. v. Serb. and 
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6 Prosecutor v. Dusko Tadic (Appeal Judgement), IT-94-1-A, 
Int’l Criminal Tribunal for the former Yugoslavia (ICTY), (July 
15, 1999), ¶ 25.

7 U.N. Gen. Assembly, Rome Statute of the International Criminal 
Court (last amended 2010), U.N. Doc. A/CONF.183/9 (July 
17 1998) (hereinafter “Rome Statute”). 

8 Id. at article 7.

9 Id. at article 25.
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Judgment, I.C.J. Reports 1980, p. 3, at p. 29, ¶ 56. Cf. page 
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12 Id. at article 4.
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(Nicar. v. U.S.), 1986 I.C.J. 14, (June 27) (Merits) (hereinafter 
“Nicaragua case”)

15 Draft Articles, supra note 3, at article 8.

16 Nicaragua case, supra note 14.

17 Id. at ¶¶109, 110, 115. 

18 Id. at ¶115.

19 A. Cassese, The Nicaragua and Tadić Tests Revisited in Light of 
the ICJ Judgment on Genocide in Bosnia, European Journal 
Int’l Law Vol. 18 No. 4 (2007) 649-668 at 653. 
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Please Join Us . . . 
 

The International Law Section of the State Bar of Michigan  
invites you to attend its 

 

Annual Meeting and Program 
  

Tuesday, September 13, 2016 
2:00 – 7:00 p.m. 

Detroit Institute of Arts 
52000 Woodward Avenue 
Detroit, Michigan 48202  

 

2:oo pm Council Meeting - Crystal Gallery 

3:00 pm Panel Discussion: Protecting and Enforcing IP Rights in Software in China and 
the US: Practice Tips and Legal Challenges - Crystal Gallery 

4:00 pm Panel Discussion: Jurisdictional Differences in International Trademark 
Application, Registration and Enforcement - Crystal Gallery 

5:00 pm The International Trade in Middle Eastern Antiquities: Notes from the 
Trenches – Crystal Gallery 

5:30 pm Drinks & Hors D’oeuvres – Diego Rivera Courtyard 

Protecting U.S. Intellectual Property Rights in a Global Economy 

 
 

Meeting Schedule 

Protecting and Enforcing IP Rights in Software in China and the US: Practice Tips and 
Legal Challenges 
Panel: Jake Grove, Attorney and Counselor, Howard and Howard 

Emily Tait, Partner, Honigman Miller Schwartz and Cohn LLP 
 Additional Panelists to be confirmed 
Moderated by: Elliot Church of Kreis Enderle 
 
Jurisdictional Differences in International Trademark Application, Registration and 
Enforcement: 
Panel:  Timothy Gorbatoff, Chief Trademark Counsel General Motors 

 Professor Wissam Aoun, University of Detroit Mercy School of Law 
Jennifer Sheehan Anderson, Partner, Bridge Intellectual Property Services PLLC 

Moderated by: John Wright of Burris Law PLLC 

 
 
 

There is no charge to attend for section members, but registration is required. Please RSVP to Julie 
Gastelum (jgastelum@honigman.com or 313-465-7883) by Wednesday, September 7, 2016. 

$35 fee for non-section members.  Non-section members can register on-line at michbar.org. 

Registration 
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State Immigration Enforcement Meets International Law

Michigan passed a law in May of 20161 clarifying who 
may operate a noncommercial motor vehicle in Michigan 
with a license from a foreign country. It generally recognizes 
that holders of foreign licenses may drive on Michigan roads, 
which is good for Michigan in that it makes the state wel-
coming to visitors who may bring new business opportunities 
with them. But the route the law took through the legislature 
brought to light an interesting conflict between a desire on 
the part of some in state government to inject immigration 
enforcement into the bill and the preemptive effect that inter-
national treaties have on state legislation.   

Initially the first draft of the bill, which passed the 
Michigan Senate, required a driver with a foreign license to 
produce proof of his or her immigration status—establishing 
lawful presence in Michigan—in order to operate a motor ve-
hicle with a license from another country.2 This addition was 
requested by the Secretary of State, desiring to ensure that for-
eign nationals on our roadways were lawfully present. Immi-
grant advocacy organizations,3 concerned about the implica-
tions of state and local law enforcement beginning to demand 
immigration documentation, pointed to two treaties which 
establish the privilege of driving with a foreign license. The 
United States ratified the 1943 Convention on the Regula-
tion of Inter-American Traffic which created an agreement be-
tween the United States, Brazil, Colombia, Costa Rica, El Sal-
vador, Honduras, Mexico, Nicaragua, Panama and Uruguay.4 
A subsequent global treaty in 1949, the Convention on Road 
Traffic,5 replaced the 1943 treaty for those state parties that 
joined it. Both treaties establish that the ratifying nations will 
recognize each other’s licenses for operation of motor vehicles. 
Both treaties make it plain that compliance with their respec-
tive terms entitles a driver to operate on the highways of the 
other state parties.6 Neither treaty required a driver to produce 
the immigration documentation required by the initial ver-
sion of the Michigan bill.  

The principle that states cannot alter or amend treaties is a 
bedrock of Constitutional law. Treaties are supreme law of the 
land under Article VI of the U.S. Constitution and occupy the 
same status as federal law. The U.S. Supreme Court made it 
clear that states may not do anything to frustrate the purposes 
for which the United States entered into a treaty.7 “When the 
national government by treaty or statute has established rules 
and regulations touching the rights, privileges, obligations or 
burdens of aliens as such, the treaty or statute is supreme law 
of the land. No state can add or take from the force and ef-
fect of such a treaty or statute…” stated the Court in Hines v. 
Davidovitz.8 Our Constitutional system establishes the federal 

government as exclusively responsible for its 
international relations. As the Court noted, 
no place is there greater implication of this 
interest than dealing with another country’s 
citizens.9       

While it is natural to expect that some-
one driving with a foreign license should be 
lawfully present, the issue of immigration 
compliance is a different issue from recog-
nizing the driver’s license for the privilege 
of driving. The Michigan bill, by tying the two issues to-
gether, added requirements to the treaty and created the risk 
of erroneous deprivation of the privilege through a mistaken 
assessment about immigration status. Ultimately, Michigan’s 
legislature decided to exclude those driving on a foreign li-
cense pursuant to a treaty from having to demonstrate lawful 
immigration status. But the law it enacted leaves the door 
open for some investigation into immigration status when a 
foreign national is driving on foreign driver’s license from a 
county other than those covered by the above treaties.10 

There are several reasons to be concerned about injecting 
immigration enforcement into the monitoring of those driv-
ing on a foreign license. One is that it will further encour-
age racial profiling, by pulling over drivers who appear “for-
eign” to see if they have a driver’s license issued in the United 
States and if not to use the foreign license as a reason to ask 
immigration questions. In addition, it is most likely that the 
individuals who will be determining whether a driver with a 
foreign license is lawfully present are people with little or no 
training in immigration law; that is, state and local law en-
forcement. It is during the routine traffic stop that enforce-
ment of this provision will initially occur and local police 
officers, sheriff’s deputies, and Michigan state police will face 
an array of possible documents that they may have no expe-
rience assessing. Of course, an assumption of the Michigan 
legislature is that everyone lawfully present will have some 
sort of document from the U.S. Government clearly show-
ing they were lawfully admitted. But, our immigration laws 
are far more complex, with people occupying a variety of 
different statuses.11 The U.S. Government provides many 
different forms which can show lawful presence as long as 
the reader has knowledge of the immigration system and 
understands their significance. And that knowledge is likely 
lacking on the part of local law enforcement. 

An illustration of the complexity that comes with inject-
ing immigration questions into foreign driver’s licenses can be 
found in an opinion issued by the U.S. Department of State 
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requested by the State of Georgia. In 2002 Georgia asked the 
State Department whether the 1949 Convention on Road Traf-
fic (CRT) required it to recognize the foreign driver’s license for 
an alien who entered without authorization or, secondly, for an 
alien who was authorized but then stayed without authority.12 
Not surprisingly, the State Department opinion letter answered 
“no” to the first question. Its analysis, however, is deeply flawed 
as to how it understands the CRT’s terms regarding immigra-
tion status and underlines why it is a mistake to have non-
immigration authorities engaged in immigration enforcement 
relative to an inquiry about driving privileges.  

The opinion starts with the observation that under Ar-
ticle 24 “each Contracting State shall allow any driver ad-
mitted to its territory who…holds a valid driving permit…
to drive on its roads.”13 The opinion focuses on the word 
“admitted” in Article 24 and concludes that the term as used 
by the CRT must have the same meaning as the term is used 
the U.S. immigration law, defined in the Immigration and 
Nationality Act (INA) in section 101(a)(13). That section 
states that “admission” and “admitted” means “with respect 
to an alien, the lawful entry of an alien into the United States 
after inspection and authorization by an immigration offi-
cer.”14 The opinion letter concludes that our immigration law 
reflects the generally accepted understanding of the concept 
of being admitted and therefore it is appropriate to interpret 
the CRT using this understanding.

There are several problems with this analysis. First, U.S. 
immigration law did not rely upon or even define the term 
“admitted” until 1996,15 nearly 50 years after the CRT was 
drafted. Prior to 1996 the INA focused on whether someone 
entered the United States. But more importantly, the opinion 
letter’s use of the term shows a misunderstanding of how our 
immigration law works. The definition in the INA is signifi-
cant for determining which law and process someone would 
face depending on whether they have admitted (facing de-
portation)16 or not (facing inadmissibility)17 and for a host of 
other issues.18 But the term by no means divides the world 
into those who are admitted and everyone else is an “illegal 
immigrant.” There are whole categories of statuses in which 
people may be lawfully present in the United States or permit-
ted to remain even though they were never inspected and ad-
mitted by an immigration officer.19  Someone unfamiliar with 

the distinction between lawful admission and lawful presence 
would think the terms are synonymous. The result is that the 
opinion excludes people from coverage of the CRT who are 
allowed to be in the United States and there is no reason to 
think the drafters of the CRT would want that result.      

Another reason to be concerned is that law enforcement 
officers may be unaware of the limits of their authority to en-
force immigration law. A case from the U.S. Court of Appeals 
for the Sixth Circuit illustrates this issue. 20 A deputy sheriff 
in Tennessee pulled over a couple for a failure to signal a lane 
change, a taillight violation and for having an expired registra-
tion.21 The officer, however, went beyond the valid traffic stop 
when the defendant, Jose Urrieta, produced a driver’s license 
from Mexico. The deputy asserted that the license was invalid 
without a passport and that he was required to ask immigra-
tion questions.22 This ultimately led to an unlawful search of 
his vehicle. As the Court highlighted, the deputy misunder-
stood the law concerning the privilege of driving with a for-
eign license as well as the extent of his authority to conduct 
an immigration investigation.23 The Sixth Circuit cited federal 
law in concluding that local law enforcement officers do not 
possess the authority to enforce completed violations of civil 
immigration law (i.e. entry without inspection) absent Con-
gressional authorization or express permission from the U.S. 
Attorney General.24 The result was an improper extension of 
a traffic stop and a violation of the Fourth Amendment to the 
Constitution instead of a simple citation for infractions caus-
ing the initial stop. 

The limited authority of state officers to act as immigra-
tion officers was underscored by the U.S. Supreme Court when 
it considered an Arizona statute that authorized warrantless 
arrests by state officers if they had probable cause to believe 
person was removable after committing a public offense.25 The 
Court struck down the statute as preempted, and identified 
the particular provisions of federal law allowing state and local 
law enforcement to make warrantless arrests for immigration 
violations.26 Outside of those limited circumstances and situa-
tions, enforcement is a matter for federal authorities

The instinct to involve state and local law enforcement 
in immigration enforcement is understandable. Also, fed-
eral law does provide for cooperation in limited ways.27 But 
the presence of the two treaties in this matter served to curb 

Don't forget! 
You can find past issues of the Michigan International Lawyer 
at http://connect.michbar.org/internationallaw/newsletter
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this instinct and helped properly identify the role of state 
government in allowing foreign nationals to drive. For those 
not covered by a treaty and who may be driving on a for-
eign license, there remains a risk that they will be singled 
out based on their appearance, caught up in an investigation 
that is unauthorized or unconstitutional, or is the product 
of a misunderstanding about immigration status. That is 
assuming law enforcement officers understand the limited 
circumstances under which they may demand immigration 
documents when a driver has a foreign license. Still, even 
this limited risk is something Michigan’s legislature should 
not encourage.  

About the Author

Andrew Moore is an Associate Professor of Law at the Uni-
versity of Detroit Mercy School of Law, where he has been on 
faculty since 1998 and served as the Associate Dean for Academic 
Affairs from 2011-2013.  He received his J.D. from Case Western 
Reserve University School of Law and an LL.M. from Columbia 
University School of Law.  He teaches Torts, Human Rights and 
Immigration Law as well as seminars on the latter two subjects.  
He currently serves as the Chair of the Human Rights Committee 
for the International Law Section for the State Bar of Michigan.   
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As our Section’s second and third Chairs, we were sad-
dened to learn of the passing of our first Chair, Professor 
John H. Jackson. The world was in the midst of momentous 
change in 1988 when a group of international practitioners 
in Michigan began discussions about establishing a new 
international law section. Those efforts came to fruition 
when John Jackson agreed to work with us as the Section’s 
first Chair, lending his enormous prestige and knowledge 
to our fledging organization. John’s agenda for our Council 
meetings at Michigan Law School always included an in-
formal dinner after the business meeting. The strong work-
ing relationships and camaraderie that grew from those 
dinner discussions was vital to the Section’s early success. 
In his quiet way, John instilled enthusiasm for the work of 
the Section and direction for the long and short term plan-
ning needed to create a viable organization. We will always 
be grateful for his generous support of our Section and for 
the important contribution he made to international legal 
practice in our State.

Stephen Guittard (Chair, 1989-1990)
Bruce Thelen (Chair, 1990-1991) 

 
Jackson, the Hessel E. Yntema Professor of Law Emeritus, 
taught at Michigan Law from 1966 to 1997. Jackson is known 
in particular for his work on the Trade Act of 1974 and for 
creating the intellectual framework of the World Trade Orga-
nization’s (WTO) dispute-settlement procedures. His books 
World Trade and the Law of GATT (Bobbs-Merrill Company, 
1969), Restructuring the GATT System (Chatham House Pa-
pers, 1990), The Jurisprudence of GATT and the WTO: Insights 
on Treaty Law and Economic Relations (Cambridge University 
Press, 2007), and others have been widely influential in the 
fields of trade law and policy.

“John was a giant in international trade law and in 
international law generally,” says Donald H. Regan, the 
William W. Bishop Jr. Collegiate Professor of Law. “With 
regard to trade law, and most specifically the law of the 
GATT [General Agreement on Tariffs and Trade] and the 
WTO, John could very nearly be said to have invented it. 
He didn’t invent the idea of international trade agreements, 
but he deserves as much credit as anybody, and possibly 
more than anybody, for the idea of actually treating inter-
national trade agreements as international law. This was an 
idea of not just academic interest, but of enormous practi-
cal consequence.”

An article in Opinio Juris, headlined “John Jackson, the 
Gentle Giant of International Law,” and commended his 
“authentic, modest, and altruistic leadership of the field of 
international trade law.”

Jackson was born in 1932 in Kansas City, Missouri. He 
earned his undergraduate degree from Princeton University’s 
Woodrow Wilson School of Public and International Af-
fairs and his law degree from Michigan. After teaching at 
Michigan for more than three decades, he became director of 
the Institute for International Economic Law at Georgetown 
University Law Center.

Jackson was the general counsel for the U.S. Office of the 
Special Trade Representative (now the Office of the U.S. Trade 
Representative) in 1973–1975. He also was a consultant to 
the United States and various other governments, a member 
of the board of editors of the American Journal of Internation-
al Law, the founding editor of the Journal of International 
Economic Law, and vice president of the American Society 
of International Law (ASIL). In 1992, he received the Wolf-
gang Friedmann Memorial Award from the Columbia Journal 
for Transnational Law for his lifelong contribution to interna-
tional law. In 2008, he was awarded the Manley O. Hudson 
medal from ASIL, as well as an honorary doctorate from the 
European Union Institute.

Jackson is survived by his wife of 53 years, Joan Leland; 
his three daughters, Jeannette, Lee Ann (John Breckenridge), 
and Michelle (Francis Ledesma); and four grandchildren, 
Madeleine, John, Sam, and Christopher.   

In Memoriam of Professor John H. Jackson 
(April 6, 1932 - November 7, 2015)

Professor John H. Jackson, ’59, the “gentle giant of international trade law,” died 
in November 2015, at the age of 83.
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Treasurer's Report
Current  
Activity

June 2016

Year-to-date
June
2016

Year-to-date
June
2015

Revenue:

International Law Section Dues 14,280.00 14,315.00

International Stud/Affil Dues 35.00

Total Revenue 14,315.00 14,315.00

Expenses:

ListServ 25.00 225.00 225.00

Meetings 3,610.25 3,601.17

Seminars 155.00 155.00 310.00

Annual Meeting Expenses 750.00 810.50

Travel Expenses 480.10 480.10 1,265.27

Telephone 104.52 128.21

Newsletter 864.00 1,895.15 2,496.58

Miscellaneous 85.73 235.73 __102.17

Total Expenses 2,359.83 7,516.25   8,128.40

Net Income (2,359.83) 6,798.75 6,186.60

Beginning Fund Balance: 13,814.23 14,388.19

Total Beginning Fund Balance 13,814.23 14,388.19

Ending Fund Balance 20,612.98 20,574.79

For the nine months ending June 30, 2016

Call for Papers
The Michigan International Lawyer is looking for papers from 
corporate attorneys or those who work in the corporate arena for 
the next issue. Please see page 2 for submission guidelines.
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Minutes of the Council of the International Law Section 
of the State Bar of Michigan

A meeting of the Council (“Council”) of the International 
Law Section (“Section”) of the State Bar of Michigan (“State 
Bar” or “SBM”) was held on March 16, 2016 at Western 
Michigan University Thomas M. Cooley Law School, 2630 
Featherstone Road, Room 186, Auburn Hills, MI 48326.

 The following officers of the Council were present in per-
son: Daphne Short Cunningham, Chair; Lara Fetsco Phillip, 
Chair Elect; Debra Auerbach Clephane, Secretary; and, Troy 
L. Harris, Treasurer.  A quorum of voting members of the 
Council was present in person. Names of each of the attendees 
will be filed with these meeting minutes.

Call to Order

Daphne Short Cunningham, Chair, called the meeting to 
order at approximately 4:30 P.M.

Approval of Agenda

The Chair circulated an agenda for the meeting, which 
was approved as presented.

Notice and Quorum

Debra Auerbach Clephane, Secretary of the Section, pre-
sented a written notice of the meeting that was mailed or deliv-
ered to all members of the Council and to Members of the Sec-
tion in accordance with the Section’s Bylaws. The Secretary said 
that the notice will be filed with the minutes of the meeting.  

Approval of Meeting Minutes

The Secretary circulated a draft of the minutes of the 
Council meeting held on January 20, 2016. Upon motion 
made and supported, the Council approved the minutes 
without correction. The Secretary reported that approved min-
utes of the Section Council meetings are regularly posted on 
the Section website at www.michbar.org and that the ap-
proved minutes would also be posted to the Section website. 
The approved minutes will also be sent for publication to the 
Michigan International Lawyer.

Treasurer’s Report

Troy Harris, Treasurer of the Section, presented the un-
audited financial statement of the Section for the five months 
ending February 29, 2016 and the related general ledger de-
tailed trial balance for the same period, prepared by the Fi-
nance & Administration Division of the State Bar.  For the 

five months ending February 29, 2016, the total revenue was 
$14,280.00.  The total beginning fund was $13,814.23 and 
total expenses were $11,687.44.  The ending fund balance was 
$25,501.67.  The Section’s financial statements are generally 
reprinted in the Michigan International Lawyer.

The Treasurer also provided a letter from James C. Horsch, 
Director of Finance & Administration Division of the State 
Bar, describing changes related to section expense reimburse-
ment policy and to section credit card and related card transac-
tion fee processing.  Vendor payments of $5,000 or more will 
now be paid directly from the State Bar of Michigan, and not 
from the Section.  As for credit card payments, the State Bar 
will charge sections 2% of actual revenue received.  In 2014, 
this amount was $129.50 for the International Law Section.

The Treasurer noted that the Section’s expenses year to 
date this year are down over the same period last year, but our 
membership numbers are flat this year.  Membership dues are 
the main source of revenue for the Section, so the challenge 
will be to grow our membership numbers.  With regard to the 
membership, there are 34 unpaid memberships this year, as 
compared to zero last year.  Treasurer Harris will ask for details 
on this from the SBM.

Charges for the e-blast are $75.00.  Treasurer Harris also 
informed us that the cost of the newsletter was $1,031.15. 

Chairperson’s Report

Section Membership

The Chair, Daphne Short Cunningham, began her report 
with an update on our Section’s membership numbers.  Over-
all, there was a decrease in membership by 10 members, but 
our membership is actually up by 26 for active members.  In 
2015, we had 595 active members and in 2016, we have 621 
active members.  Law student membership has decreased by 
37 members, from 73 in 2015 to 36 in 2016.  There was some 
thought that the decrease in the number of law students might 
be due to the fact that law school enrollment has declined and 
that some of our former law student members may have grad-
uated. The law school lunches that our section is hosting will 
hopefully increase membership among law students.  Member 
Woelke questioned what happens to these law students and 
wondered whether they become active in the section.

The Chair requested volunteers to spearhead ideas to in-
crease new membership.  Member Rothman suggested that we 
find law student members and ask them to form a commit-
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tee to develop some ideas to increase membership among law 
students.  This is something that would look attractive on the 
students’ resumes.

Joint Meeting with Business Section and 
Small Business Forum

The Chair brought up the possibility of doing a joint sec-
tion meeting/program with the Business Law Section, perhaps 
something along the line of a small business forum.  The con-
tact for the Business Law Section is Bruce Haffey.  An issue 
to be resolved is that the International Law Section does not 
charge its members for programs, whereas the Business Law 
Section usually charges its members $25 for programs.   One 
thought is that perhaps the International Law Section can 
partner with the Business Law Section, but do it outside of the 
quarterly meeting format – perhaps in June.  The suggested 
topics would relate to doing business in Michigan, with speak-
ers from the Michigan Economic Development Commission, 
real estate attorneys, owners/executives of international busi-
nesses, consultants, and EB-5 investment visas.  The benefit to 
our Section is that it may bring exposure of the International 
Law Section to new prospective members.  Member Rothman 
questioned the benefit of participation in the small business 
forum, other than perhaps a networking opportunity or per-
haps immigration. 

The Chair suggested that we table this joint program to 
next year.  Member Rothman suggested that it would be better 
to have a more “outward” facing program, rather than bringing 
business into Michigan.  The Chair Elect noted that next year, 
the Chair Elect of the Business Law Section is her partner.

Committee Chair Reports

The Chair invited the Section’s Committee chairs to re-
port on their activities.  No reports were given.

Michigan International Lawyer Update

The Treasurer provided additional information on the is-
sue of costs associated with continuing to publish our Section’s 
newsletter, the Michigan International Lawyer, in paper format 
versus disseminating the same information via electronic for-
mat.  Several other sections communicate with their mem-
bers entirely through electronic media, most notably the Al-
ternative Dispute Resolution, Real Property, and Information 
Technology sections.  

The cost to publish the Michigan International Lawyer and 
ship it to members is $1,031.15 per issue.  If the Section chose 
to move to an electronic format, the cost would be $250 per 
issue, which would result in a savings of $750 per issue.  There 
are three issues each year.  

A motion was made to change from a paper newsletter to 
an electronic newsletter.  The motion passed. 

Member Rothman commented that prior to going all 

electronic, a postcard could be sent, through bulk rate mail, 
with instructions on how to access the newsletter.  Alternative-
ly, the notification could be sent by e-blast with a link to the 
issue.  Perhaps we could place a block in the newsletter stating 
that “this is the last paper issue.”  The Chair proposed that we 
consider how best to notify the Section members.   The Chair 
commented that each newsletter also available electronically 
on the State Bar of Michigan Website under the International 
Law Section page.

New Business

State Bar of Michigan Bar Leadership Forum

The State Bar of Michigan Bar Leadership Forum (BLF) 
will be held on June 9-10, 2016 at The Grand Hotel on Mack-
inac Island.  The Chair commented that the Chair Elect and 
the Secretary, who will become the Chair Elect, usually attend 
the BLF.  Motion was made to send both the Chair Elect and 
the Secretary to the BLF.  Motion passed. 

Young Lawyers Summit 

The Young Lawyers Summit (YLS) will be held on June 
3-4, 2016 at the Crowne Plaza in Novi.  The YLS continues to 
look for sponsors.  There are three levels of sponsorship:

$100 Vendor Level: Includes a display table, parking, 
and entrance for one person at the reception and lunch

$175 Silver Level: Includes everything at the Vendor 
Level plus recognition in YLS materials and in a special 
advertisement section

$250 Gold Level: Includes everything at the Vendor 
and Silver Levels plus title sponsorship of a summit 
room and on the listserv.

Motion was made to sponsor the YLS at the Silver Level. 
Motion passed.

May 18, 2016 ILS Quarterly Meeting

The May 18, 2016 Meeting will feature a program topic 
on the Trans-Pacific Partnership. The guest speaker will be 
Mark Bleckley, Associate Director of the Van Andel Global 
Trade Center, Grand Valley State University, Seidman College 
of Business.  The meeting place is still to be determined, but 
possibly at the Miller Canfield in Troy location.

Annual Meeting

The ILS Annual Meeting will be held separately from the 
State Bar of Michigan’s Annual Meeting, which will be held 
this year on September 22-23, 2016 in Grand Rapids.  Chair 
Elect Phillip is looking at dates and will check with Heather 
Anderson for conflict dates.  Some possible dates are Septem-
ber 13, 14, or 15.  The Chair Elect is also soliciting possible 
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Invite someone you know to join the fun 
Invite someone to join the section

Section membership forms can be found at http://www.michbar.org/sections

program ideas.  Current ideas are:  (1) a program on inter-
national Intellectual Property issues, to include protecting 
rights and litigation of international disputes: (2) a program 
on International Law and Trade, with possible ramifications 
on the upcoming elections; and (3) a program with a focus 
on International Arbitration and Alternative Dispute Resolu-
tions, to include updates on the movement to make Michigan 
the center for commercial manufacturing disputes.  Potential 
locations for the annual meeting are:  the David Whitney 
Building; the Waterview Loft at Port Detroit; the Max Fisher 
Music Center; the Detroit Institute of Arts; MOCAD; and 
the Russell Building.

Adjournment

There being no further business to come before the Coun-
cil, the Chair adjourned the meeting at approximately 5:45 PM.

Hors D’oeuvres And Program 

The featured topic of the program was “New European Pri-
vacy Rules: A Sea Change for American Companies”, featuring a 
panel presentation by Keith Cheresko, Principal, Privacy As-
sociates International LLC; Deborah Gertsen, Global Privacy 
Counsel, Ford Motor Company; Christopher Murphy, Chief 
Privacy Officer, General Motors Company; Robert Rothman, 
Principal, Privacy Associates International LLC; and Mark 
Werling, Senior Counsel, Fiat Chrysler Automobiles.  The 
program was very well attended.

Respectfully submitted,

Debra Auerbach Clephane, Secretary 2015 - 2016
International Law Section
State Bar of Michigan
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