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Despite the recent snow, I am happy to report that spring 
has arrived.  The mild, yet long Michigan winter is behind us and 
baseball, play-off hockey, and summer vacation planning are well 
underway.  It is an exciting time for everyone and the Internation-
al Law Section (“ILS” or “Section”) of the State Bar of Michigan 
(“SBM”) is no exception. 

The Section has been busy with several activities, meetings, and programs. Since 
my last letter, the Section has enjoyed three terrific educational programs on a vari-
ety of international law topics.  
• In November, we began our year with the program, “Changing Directions, the 

New Look of OFAC Economic and Export Sanctions & Enforcement Against Cuba, 
Iran, Russia, and Cyber Criminals.” The program was presented by speaker 
Hamilton Loeb of Paul Hastings LLP in Washington, D.C.  Mr. Loeb leads the 
international trade practice for his firm and recently served as co-chair of the 
American Bar Association’s International Trade Committee. The program was 
held at Giarmarco, Mullins & Horton, P.C. in Troy, Michigan, and focused on 
the recent regulatory changes as well as provided some insight as to possible 
future changes for those sanctions regimes.    This was a very timely program, 
given that several U.S. economic sanctions programs are undergoing seismic 
changes as a result of the recent Iran accord in Vienna, the Obama Administra-
tion’s new opening toward Cuba, the activities of the Russian government in 
Ukraine, and the widening cyber conflict.  Mr. Loeb also remarked on the likely 
impact of the 2016 Presidential election cycle on the sanctions programs.

• In January, the Immigration and Employment Committee of the Section hosted 
a program entitled, “Comments from the Detroit Field Office of U.S. Citizenship 
& Immigration Services.”  The presenters were Mick Dedvukaj, District Direc-
tor, DHS - USCIS - Detroit Field Office, and Michael Klinger, Field Office 
Director, DHS – USCIS.  Mr. Dedvukaj and Mr. Klinger provided an overview 
of current initiatives within the Detroit District Office and also responded to 
questions from the audience.   The program, held at the Bloomfield Hills offices 
of Butzel Long, P.C., was very well received by all in attendance.

• In March, the Section hosted a joint program with the IT Section entitled, “New 
European Privacy Rules: A Sea Change for American Companies,” and focused on 
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the recent dramatic changes in the European privacy rules and their potential im-
pact on U.S. companies and law firms.  The program included a panel discussion 
and featured several experts.  Members of the panel included:  Keith Cheresko, 
Principal, Privacy Associates International LLC; Deborah Gertsen, Global Priva-
cy Counsel, Ford Motor Company; Christopher Murphy, Chief Privacy Officer, 
General Motors Company; Robert L. Rothman, Principal, Privacy Associates 
International LLC; and Mark Werling, Senior Counsel, Fiat Chrysler Automo-
biles.   The program was very well attended and was held at Western Michigan 
University, Cooley Law School in Auburn Hills, Michigan.  A special thank you 
to Robert Rothman for his coordination of the program and selection of the 
distinguished panel. 

Our next meeting and program will be held on Wednesday, May 18, 2016, at the 
Troy offices of Miller Canfield, P.C.,  located at 840 West Long Lake Road.  We are 
excited to present a program entitled, “The Trans-Pacific Partnership:  An Expansion In 
Trade.”  After years of negotiations, an agreement has recently been reached on the TPP. 
Encompassing 12 countries, this is the largest free trade agreement ever negotiated. The 
TPP Agreement must still be ratified and implemented, meaning there is a long road 
ahead. In the meantime, please join the Section for an update on the political process 
and expected timelines.  Find out how to interpret the text of the agreement and de-
termine potential benefits.  Our presenter will be Mr. Mark Bleckley, the Associate Di-
rector of the Van Andel Global Trade Center, Grand Valley State University, Seidman 
College of Business.  This is will be our last quarterly meeting and program until our 
annual meeting takes place in the fall. We hope to see you there.

Planning for the 2016 annual meeting is well underway.  We plan to provide full 
details of the program in the summer edition of the Michigan International Lawyer.

Consistent with our 2015-2016 goal, the Section has been focusing on expanding 
membership. We have recently formed a Membership Committee to assist in reaching 
this goal.  The committee will be exploring ways to increase publicity for the Section 
and to attract new members.  One of our first initiatives is to sponsor the 9th Annual 
Young Lawyers Summit taking place June 3-4, 2016, at the Crowne Plaza in Novi, 
Michigan.  We also plan to resume our Section-sponsored lunches at each Michigan 
law school.  These lunches have been highly successful in helping to educate law stu-
dents on programs provided by the Section, as well as the SBM, as a whole.  

In order to better serve our members, we are planning to send a survey requesting 
input on the Section activities and programming.  You can expect to receive the survey 
in the next few weeks.  Please take the time to provide us with your feedback; we are 
interested in hearing from you.

We hope you will join us at a future ILS meeting or program.  Please enjoy this 
issue of the Michigan International Lawyer.  If I can be of assistance to you, or if you 
would like to discuss the activities of the Section, please feel free to contact me by phone 
at 248-512-0235 or via email: daphne.cunningham@fcagroup.com.  There are many 
opportunities to get involved in the Section.  Please contact me if you are interested.

Kind Regards,

Daphne Short Cunningham, Chair

The Michigan International Lawyer is published three 
times per year by the International Law Section, State 
Bar of Michigan, 306 Townsend Street, Lansing, 
Michigan 48933-2083.

Copyright 2014 International Law Section,  
State Bar of Michigan. © All rights Reserved.
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Hague Convention on Choice of Court Agreements:
Impact and Opportunity 

By Thomas C.M. Turner & Frederick A. Acomb

On October 1, 2015, the Hague Convention on Choice 
of Court Agreements entered into force, binding each ratify-
ing country − to date Mexico and all of the members of the 
European Union, except Denmark.1 The United States and 
Singapore have each signed the Convention, though neither 
has yet ratified it.2  

The purpose of the Convention is to increase the enforce-
ability of forum selection clauses,3 in which parties to inter-
national commercial contracts agree that their disputes will 
be decided by the courts of a specific jurisdiction.4  While the 
United States has not yet ratified the Convention, the effects of 
the treaty nevertheless are likely to be felt by U.S. companies 
that participate in global commerce, especially those with 
assets in ratifying countries due to the advantages offered 
by the Convention and the dynamic and interconnected 
nature of modern global commerce. As a consequence of the 
Convention, when United States companies that participate 
in global commerce are negotiating with companies 
headquartered in ratifying countries, those companies located 
in ratifying nations will be more likely than before to insist on 
dispute resolution clauses calling for the parties to resolve their 
disputes in the courts of a ratifying country in order to benefit 
from the Convention.  Although courts in the U.S. would not 
be bound by the parties’ choice of forum, the courts of every 
ratifying country would be bound by it.  

The Mechanics of the Convention

The Convention seeks to increase the enforceability of fo-
rum selection clauses and compel cross-border enforcement of 
final judgments, effectively accomplishing for forum selection 
clauses what the New York Convention on Foreign Arbitral 
Awards5 achieved for international arbitration agreements.6 
The Convention endeavors to do this in three ways: (1) by 
requiring that the contractually selected court hear disputes 
arising from cross-border commercial contracts;7 (2) by de-
manding that other courts decline to hear those disputes;8 and 
(3) by requiring that the final judgment of the court selected 
by the parties be recognized and enforced by the courts of 
other ratifying countries.9

The Convention limits its scope in several important ways. 
For example, the Convention is limited to exclusive forum se-
lection clauses − that is clauses limiting the resolution of dis-
putes to a single jurisdiction.10 This limitation is tempered by 
the fact that the Convention provides a presumption that a 

forum selection clause is 
exclusive unless otherwise 
expressly stated.11 More-
over, ratifying countries 
may elect to extend the 
scope of the Convention 
to non-exclusive clauses.12 

The Convention also 
applies only to civil and 
commercial international 
agreements between non-state parties,13 and excludes a num-
ber of subject matter areas including intellectual property, in-
solvency, family law, and most tort claims.14 The Convention 
does apply to out-of-court settlements15 but does not apply to 
interim measures of protection, such as temporary restraining 
orders16 or preliminary injunctive relief.17 

The Convention further includes a number of bases for 
declining to enforce judgments, including judgments in cases 
containing procedural defects,18 cases implicating domestic 
public policy,19 awards that include exemplary or punitive 
damages,20 and cases lacking a sufficient nexus between the 
forum country and the contracting parties.21 

Potential Benefits of the Convention

The Convention offers a number of important advantages. 
It promises private parties negotiating forum selection clauses 
greater certainty that their choice will be respected and imple-
mented,22 and assures disputants that final judgments will be 
enforced in the courts of ratifying countries without the need 
to re-litigate, substantially streamlining the process of enforc-
ing judgments.23  

Ratifying countries also stand to benefit from the Con-
vention. The courts of ratifying countries presumably will be 
more desirable to contracting parties due to the easy recipro-
cal enforcement of judgments. This increased desirability will 
likely expand the influence of the law of that country in inter-
national commerce.24

Finally, for some time, the lack of certainty in respect to 
the international enforceability of forum selection clauses has 
resulted in the prevalence of arbitration, rather than litigation, 
in international dispute resolution. If ratified by a sufficient 
number of jurisdictions, the Convention promises to bring 
litigation into parity with arbitration in terms of enforceabil-
ity, but without the costs of paying arbitrators and arbitral 

Frederick A. AcombThomas C.M. Turner
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institutions.25 The parity between litigation and arbitration 
will especially benefit small and medium sized businesses that 
would prefer not to pay arbitrators and arbitral institutions.26 
Ratifying countries will also likely benefit as nations have an 
interest in ensuring the fair treatment of their citizens in dis-
pute resolution proceedings.

Status in the United States

Since signing the Convention in January 2009, the United 
States has made little progress towards ratification and imple-
mentation. This is due, in part, to the complications of enforc-
ing the Convention in the U.S. legal system.27 

If ratified, one of three methods would likely be used to 
implement the Convention. First, Congress could introduce 
legislation implementing the Convention. Many have ex-
pressed concern, however, that such a scheme would infringe 
on powers traditionally reserved to the states.28 Second, the 
Uniform Law Commission could promulgate a model statute 
to be adopted by the legislature of each state. This method 
risks non-uniform adoption and therefore complex imple-
mentation, undermining one of the key rationales for the 
Convention − certainty that the courts of ratifying nations will 
enforce forum selection clauses. Finally, a compromise scheme 
of “cooperative federalism” could be employed, utilizing fed-
eral legislation while permitting states to opt out in favor of 
a complimentary uniform act.29 This method may, however, 
cause confusion as to when the federal legislation, as opposed 
to state rules, would control.30 The United States Department 
of State has proposed implementing legislation utilizing the 
“cooperative federalism” approach.31 Although imperfect, this 
solution is most likely to win bipartisan support and move the 
United States towards ratification and implementation of the 
Convention.

The Impact of the Convention

The impact of the Convention is blunted significantly by 
the fact that only the courts of ratifying countries − to date, 
most of the E.U. plus Mexico − are bound by it.  Nevertheless, 
a party need not be a citizen of a ratifying country to feel the 
impact of the Convention. This is especially true for United 
States companies participating in international business with 
assets or interests in one or more ratifying countries.  As a 
result of the Convention, when these U.S. businesses negoti-
ate with companies headquartered in ratifying countries the 
latter will be more likely to insist on dispute resolution clauses 
calling for the parties to resolve their disputes in their home 
courts. This is because judgments issued by the courts of rati-
fying countries would be more easily enforced in the courts 
of other ratifying countries.  Although United States courts 
would not be bound by the parties’ choice of forum or com-
pelled to enforce final judgments issued by the selected court, 
the courts of every ratifying country would be.  

Of course, if the United States were to ratify the Con-
vention and adopt implementing legislation, the Convention 
would have a much greater impact in the U.S. The Conven-
tion would likely yield significant advantages.    

About the Authors

Thomas C.M. Turner is an associate at Miller, Canfield, 
Paddock and Stone, P.L.C. in Detroit, Michigan, serving as a 
member of the firm’s Banking Group. His practice specialties 
include cross-border, asset-backed, syndicated and unsecured fi-
nancings. Prior to joining Miller Canfield, Turner attended the 
University of Michigan Law School and worked with the United 
Nations Conference on Trade and Development, researching the 
impact of international trade and investment agreements on glob-
al sustainable development.

Frederick A. Acomb is a principal at Miller, Canfield, Pad-
dock and Stone, P.L.C. in Detroit, Michigan, where he leads the 
firm’s International Disputes Group. For most of his career Acomb 
has acted for and against non-U.S. companies in international 
arbitration and in cross-border litigation.   Acomb received his 
undergraduate degree from Northwestern University and his law 
degree from University of California, Hastings College of the Law.
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A Global Approach to Mastery of Food Laws and Regulations
By Mark Meyer

Mark Meyer

The Michigan State University College of Law’s Global Food 
Law Program – the first and only to offer a master’s degree in 
global food law – is designed to educate anyone who would like 
to better understand the complexities of food law and regulation.

And it’s not just for lawyers.
Our graduates are leaders in their organizations. They 

are the go-to resources for legal and regulatory advice in the 
United States and around the world, at companies such as Ba-
rilla, Country Fresh, Kellogg’s, Nestlé, PepsiCo and Sara Lee 
Foods. Their diverse educational backgrounds have instilled a 
common desire to embrace food industry challenges related to 
laws and regulations. Hence, the program offers two tracks: a 
master of laws for practicing lawyers and a master of jurispru-
dence for those without law degrees.

Many of the students began their careers as scientists, nu-
tritionists, researchers, and upper level managers, and hold 
degrees in food science, food safety, nutrition and microbiol-
ogy – to name a few. The Global Food Law Program, which 
is completely online, allows students to maintain a work-life 
balance without putting their careers on hold. 

Taking an online degree program is a very different expe-
rience than being physically present on a university campus. 
Convenience and flexibility replace the typical face-to-face 
learning experience. You can take classes in your office or on 
your couch, at noon or at 3 a.m.

Discussions and communications take place through e-
mail and Internet exchanges. Students in the online Global 

Food Law program are encouraged to join 
the group Facebook page and to otherwise 
get to know other students, faculty, and 
staff. No matter where you are in the world, 
once you join our program you are a Spar-
tan and a member of our law college com-
munity. Although your physical presence 
on our campus will never be required, you 
are always welcome to visit us on campus in 
East Lansing.

After enrolling in the program, students work with advi-
sors each semester to enroll in an online course (or courses), 
choosing from a menu of available options provided by the 
MSU College of Law and the MSU Institute for Food Laws 
and Regulations. Students selecting courses made available by 
the Institute will enroll in those courses through the College of 
Law, and all billing is done through the College of Law.

As with most law school classes on campus, you should 
plan for three to four hours of homework each week for each 
credit you take in the fall or spring terms.  Summer courses are 
condensed into seven weeks, so you should expect more hours 
of homework during summer term.

Courses are typically taught in a series of sections or 
“modules.” Each module covers a specific topic or issue. Once 
a module is posted, it will remain online for the entire semes-
ter. However, professors may not actively check past modules 
for discussion items and questions, and most professors will 
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not expect you to keep up with discussions in past modules. 
It’s best to check with each professor to determine his or her 
specific policy.

Our courses are taught by expert MSU faculty and prac-
titioners and include offerings in Animal Health, World Trade 
and Food Safety; Codex Alimentarius: The World Food Code; 
Food Regulation in the U.S.; Introduction to Halal Food; and 
International Commercial Arbitration.

In order to address topics of current interest, the Global 
Food Law program offers specialized elective courses on timely 
issues such as the growing demand for halal food. The expect-
ed growth in halal foods has necessitated that scientists, legal 
practitioners and other professionals and thought leaders ac-
tive in global food markets be up to date with Islamic dietary 
laws and ethics.

“Halal Food: An Introduction to Islamic Laws and Eth-
ics” – which began in the spring semester this year – introduc-
es students to the religious foundations of Islamic dietary laws, 
ethics and customs related to food in general, and more spe-
cifically to consumption and to commercial food production. 
The curriculum focuses on certain discreet topics as well, such 
as alcohol and gelatin, as well as the interaction of national 
laws with Islamic ethics, and the process of halal certification.

Some of the weekly modules include consideration of ko-
sher food laws and practices. Because the kosher market has 

been growing at an annual rate of 15 percent for the past sev-
eral years, companies throughout the world – including Coca-
Cola, Procter & Gamble, Frito Lay, Kraft, Nabisco and Gen-
eral Mills – are seeking kosher certification in order to expand 
their existing market and enhance sales strategies.

In a 2015 interview published in the Egypt Daily News, 
an executive at Nestle – the world’s largest food group – said 
demand for halal food is growing but confusion surrounding 
global standards is hindering the industry’s potential. Aiad Al 
Khatib, head of corporate regulatory and scientific affairs at 
Nestle, said that standards for what is halal, or permissible un-
der sharia law, need to be aligned, clarified and simplified to 
allow manufacturers and exporters greater access to markets.

Summer seminar will delve into complexities of the Food 
Safety and Modernization Act

Though most of the interaction between students and 
faculty will take place virtually, the Global Food Law program 
does offer occasional on-campus learning opportunities. For ex-
ample, an in-depth examination of the Food Safety Moderniza-
tion Act, from understanding the nuances of new regulations 
to planning a comprehensive strategy for achieving compliance, 
will fill the opening day of the College of Law’s Food Law Cur-
rent Issues Seminar, July 12-14, 2016, at the James B. Henry 
Center for Executive Development in East Lansing.
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According to recent data from the Centers for Disease 
Control and Prevention, an estimated 48 million people (1 
in 6 Americans) get sick, 128,000 are hospitalized, and 3,000 
die each year from food-borne diseases. Signed into law in 2011 
by President Barack Obama, the FSMA provides the Food 
and Drug Administration with new enforcement authority. 
Its goal is to achieve higher rates of compliance with pre-
vention- and risk-based food safety standards, and to better 
respond to and contain problems when they do occur. The 
law and accompanying regulations are a comprehensive and 
complicated overhaul of U.S. food safety regulations from 
farm to form, garnering significant attention throughout the 
food community. 

The first day will also include the keynote, “The Stage is 
Set for the Global Governance of Food,” presented by Dr. P. 
Vincent Hegarty, professor emeritus and founding director 
of the Michigan State University Institute for Food Laws and 
Regulations. The second day will delve into challenges of glo-
balized supply chains and dynamic consumer demands, and 
the third day will wrap with analysis of current advertising 
and labelling law issues. The seminar will cover international, 
transnational, and national food law and policy issues.

“We have assembled a deep and diverse panel of expertise 
for all three days of the seminar,” said Neal Fortin, director of 
the Global Food Law program and the Institute for Food Laws 
and Regulations. “I look forward to a lively presentation and 
discussion on a variety of topics. Not only the Food Safety Mod-
ernization Act but also managing risks and legal liabilities in glo-
balized food chains, current issues in health claims and nutrition 
labeling, and food fraud and food counterfeiting.”

Speakers include attorneys from top defense and plain-
tiffs’ law firms, in-house counsel for major multinational food 
companies, and experts from leading trade associations and 
Michigan State University. A sample of the scheduled presen-
tations includes:
• “What’s Theirs is Yours: Assessing Suppliers’ Compliance & 

Co-Packers’ Responsibilities,” Ken Odza, JD, Corporate 
Counsel, Food Safety, Kellogg Company

• “Food Safety, Audits and the Assignment of Liability,” Bill 
Marler, JD, Managing Partner, Marler Clark

• “Food Litigation Landscape: Trends and Emerging Legal 
Risks,” Hannah Chanoine, JD, Counsel, O’Melveny & 
Myers; Lecturer-in-Law, Columbia University School 
of Law

• “Global Supply Chain Security and Transparency: Identify-
ing and Controlling Risks Before They Become Problems,” 
Jennifer McEntire, Ph.D., VP, Science Operations, Gro-
cery Manufacturers Association

The seminar is designed for a global audience in food 
regulatory work, including industry regulatory affairs, quality 
assurance personnel, government officials, the legal commu-

nity, advertising and marketing professionals, academics, and 
policymakers.   

About the MSU Global Food Law program: Attorneys and 
those with a J.D. from an American institution enroll in the Master 
of Laws (LL.M.) program. Those without a prior law degree, such 
as food industry professionals, enroll in the Master of Jurisprudence 
(M.J.) program. LL.M. and M.J. students study together, making 
for lively multidisciplinary discussion. Students complete the pro-
gram in about three years if they take one course per semester and 
study year-round. The program is entirely online so students need 
not take a leave of absence from work or relocate to pursue their 
master’s degree. Learn more at http://globalfood.law.msu.edu/.

About the Author

Mark Meyer is communications manager for the Institute of 
Food Laws and Regulations at Michigan State University. IFLR is 
a partner with MSU’s College of Law in the master’s program in 
Global Food Law. The program’s online Master of Laws (L.L.M.) 
and Master of Jurisprudence (M.J.) degrees in Global Food Law 
are designed for lawyers and other professionals working in the 
food and agriculture industries and other areas involving inter-
national food law.

Calendar of Events

June 3, 2016
APAG Training Day – Best Practices in International 
Arbitration, Kuala Lumpur, Malaysia

June 7-8, 2016 
15th Annual International Mergers & Acquisitions Conference, 
NY

June 8, 2016 
IBA Experts’ Roundtable Discussion on Trials in Absentia in 
ICL, The Hague, The Netherlands

June 9-10, 2016
IBA/ABA 9th Annual US-Latin America Tax Planning 
Strategies, Miami, FL

June 23-24, 2016
Opportunities and Challenges for the Oil & Gas Business: 
from a North Sea and Atlantic Perspective
Oslo, Norway

September 18-23, 2016 
IBA Annual Conference 2016, Washington, DC

Oct. 27-29, 2016 
International Law Weekend: International Law 5.0; More info 
here: https://www.ilsa.org/conferences/international-law-
weekend-ny
NYC, NY
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Why the South China Sea Matters

In the 1800s or earlier, maritime disputes were settled by 
naval skirmishes or battles, and in the forefront of those 
battles were admirals and captains.  But today, those 
disputes are fought in the courtroom, and lawyers are at 
the forefront of these battles - Justice Antonio T. Carpio, 
Supreme Court of the Philippines1

The maritime dispute in the South China Sea (SCS) poses 
one of the greatest long-term strategic challenges for the Unit-
ed States and the Asia-Pacific.  It is a highly complex matter 
with potential second and third order effects that could cause 
havoc upon the high seas, potentially resulting in armed con-
flict between claimant states and destabilizing the entire Asia-
Pacific region and the global economy.  It is thus imperative 
that the rule of law and solutions through legal recourse, as op-
posed to force or coercion, resolve the dispute.  The maritime 
dispute in the SCS presents vital national security interests to 
the United States due to its potential impact on treaty allies 
and partner nations as well as the global economy.  While the 
United States does not take a position regarding the legitimacy 
of any maritime claim, it does recognize that “all such claims 
must be based upon land,” as defined in the United Nations 
Convention on the Law of the Sea (UNCLOS), and that “all 
maritime claims must derive from such land in accordance 
with international law,” as reflected in UNCLOS.2 

This article is not intended to capture the entire breadth 
of legal issues relevant to the SCS dispute.  Instead, the goal is 
to provide the basic legal framework of which maritime claims 
must be based pursuant to international law and to illustrate 
why the SCS matters to U.S. national security.  
 

Background

There are several states that make claims to various islands 
and rock features within the SCS, but there is one state that 
is common to all disputes: the People’s Republic of China 
(PRC).  In 2009, the PRC delivered a Note Verbale to the 
United Nations asserting maritime claims through the now 
famed nine-dash line map, colloquially referred to as the 
Cow’s Tongue.3  It stated, “China has indisputable sovereignty 
over the islands in the South China Sea and the adjacent wa-
ters, and enjoys sovereign rights and jurisdiction over the rel-

evant waters as well as the seabed and subsoil 
thereof.”4 Unfortunately, the exact nature of 
the claim made by the PRC is intentionally 
ambiguous.  The nine-dash line encompass-
es the entire area of the SCS, which can be 
interpreted as either the PRC asserting sov-
ereignty over the entire SCS and all islands 
and features within, or, at a minimum, that 
the islands and features within the SCS are 
sovereign territory of the PRC and it has sovereign rights to 
natural resources in the maritime environment and seabed 
tantamount to an exclusive economic zone (EEZ).  Either way, 
it is apparent that the PRC is asserting an excessive maritime 
claim that has no support in international law, specifically the 
law of the sea.  Maritime claims are measured from a baseline 
of a coastal state, as outlined in UNCLOS, of which the nine-
dash line has no relationship.  

There are three primary maritime disputes involving six 
different states:
1. Paracel Islands involving competing claims by the PRC, 

Taiwan, and Vietnam.  China has occupied the Paracels 
since 1974.

2. Scarborough Reef involving competing claims by China, 
Taiwan, and the Philippines.

3. Spratly Islands involving varying claims among the PRC, 
Taiwan, and Vietnam that claim sovereign rights over all 
200-plus geographic features; and Brunei, Malaysia, and 
the Philippines that claim sovereign rights of portions of 
the Spratly Islands.

With exception to the PRC, all detailed claims from other 
states are based upon coastlines and UNCLOS.5  The PRC 
claims various historic rights and refuses to clarify its intent 
with the nine-dash line or how it relates to the UNCLOS le-
gal regime.6  The notion of historic rights is not founded in 
UNCLOS as a means to declare sovereign rights over an entire 
sea.  All such historic claims outside of historic bays or certain 
issues involving territorial water delineation between two ad-
jacent or opposite states are moot in light of the provisions of 
UNCLOS.7

By Nicholas W. Mull*

*  The author is a Major in the U.S. Marine Corps currently serving in the International & Operational Law Division of the Office of the 
Judge Advocate General of the Navy at the Pentagon.  DISCLAIMER:  ANY OPINIONS EXPRESSED IN THIS ARTICLE ARE 
THE OPINIONS OF THE AUTHOR ALONE AND ARE NOT THE OFFICIAL POSITION OF THE DEPARTMENT OF 
DEFENSE, DEPARTMENT OF THE NAVY, OR U.S. MARINE CORPS.
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The claimed islands are generally 
uninhabited, as many of the claimed 
features are rocks and low-tide eleva-
tions.  So why does it seem this just 
recently became an issue in the past 
decade?  While there are several factors 
of importance that will be discussed, 
the primary answer to the question is 
oil and natural gas.  It is estimated that 
there are approximately 11 billion bar-
rels of oil and 190 trillion cubic feet of 
natural gas reserves in the seabed of the 
SCS.8  In a region heavily dependent 
upon energy supplies from the Middle 
East and Africa, the prospect of exploit-
ing the oil and natural gas in the SCS 
is extremely desirable by each claimant 
state for the health of its domestic econ-
omy and national security generally.

The SCS is even more important 
to the global economy for its sea lines 
of communications (SLOC).  Annu-
ally, $5.3 trillion of global trade passes 
through the SCS; $1.2 trillion of which 
accounts for U.S. trade.9  More than 
half of the world’s annual merchant fleet 
tonnage passes through the four choke 
points (straits used for international 
navigation) of the SCS: the straits of 
Malacca, Sunda, Lombok, and Makas-
sar.10  Maritime traffic within the SCS 
accounts for one-third of all maritime 
traffic worldwide.11 It also accounts for 
ten percent of the world’s fishery pro-
duction.12 

Maintaining the peace and free ac-
cess to the SCS is essential to the sta-
bility of the global economy.  Further, 
it is essential to two major U.S. treaty 
allies, Japan and the Republic of Korea, 
and partner nation, Taiwan.  About two-thirds of the Republic 
of Korea’s energy supplies transit through the SCS, and sixty 
percent of the energy supplies of Japan and Taiwan.13  The 
PRC receives eighty percent of its energy supplies through the 
SLOCs of the SCS.14  As is evident, if the PRC were able 
to exclusively control the SCS, the results could be severely 
detrimental to U.S. allies and partners in the region while ex-
ponentially increasing the PRC’s influence and coercive force 
in the region. 

Control of the SCS for the PRC is part of its grander anti-
access/area denial (A2AD) strategy to isolate it from poten-
tial external threats.  The PRC’s rapid modernization of its 

naval and maritime law enforcement capabilities is designed 
to counter U.S. military technology, and is tied to poten-
tial control of the seas bordering its littorals so the PRC can 
control access and deny entry into the area of any perceived 
threats.15  In response to the rapid militarization, other states 
with claims are following suit.  This rapid militarization and 
potential naval arms race significantly increases the chances of 
tactical miscalculations among naval vessels that could lead to 
armed conflict.16

Another aspect of this militarization that has raised ten-
sions has been expansive land reclamation activities by various 
claimant states as a means of asserting control and sovereignty.  
Although Vietnam, Malaysia, Taiwan, and the Philippines 

http://www.state.gov/documents/organization/234936.pdf 
China:  Maritime Claims in the South China Sea, Limits in the Seas No. 143, 

U.S. Department of State (Dec. 5, 2015)
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have all conducted limited land reclamation activities in dis-
puted areas, the scope of the PRC’s actions overshadows at-
tempts by other states.17  Since December 2013, the PRC has 
reclaimed seventeen times more land than all other claimant 
states combined have in the past forty years.18  The PRC has 
reclaimed more than 2,900 acres and constructed military air-
fields, helipads, and naval outposts.19  

Legal Framework

The legal framework in international law to determine 
maritime boundaries is UNCLOS.20  There are 167 States 
Parties to UNCLOS.21  The United States is not a State Party, 
but the provisions of UNCLOS related to traditional uses of 
the seas and navigable rights are considered customary inter-
national law (CIL).22  More importantly, the PRC, the Philip-
pines, Vietnam, Malaysia, and Brunei are all States Parties.23  
The only claimant not party to UNCLOS is Taiwan.  

UNCLOS has been called the grand compromise that 
establishes order, stability, and peace upon the seas.24  Prior 
to the UNCLOS regime, various standards for claiming ter-
ritorial waters and sovereignty or sovereign rights were pro-
mulgated as historic rights or CIL. UNCLOS created a clear 
articulated standard for determining the breadth of territorial 
waters and creation of contiguous zones (CZ), exclusive eco-
nomic zones (EEZ), and continental shelf rights.  Not only 
does UNCLOS promulgate rights of coastal states to establish 
such zones and the sovereign rights within, but it also dictates 
the rights of other states to use the seas for peaceful purposes 
and navigation.

All maritime zones are measured from the baseline of a 
coastal state.  The baseline typically follows the coastline of the 
state measured from the low water mark.25  From the baseline, 
all waters inward are considered internal waters that are com-
pletely subject to domestic jurisdiction and sovereignty, and 
foreign ships have no right of passage without prior consent.26  
The water seaward from a baseline not to exceed twelve nauti-
cal miles is considered a state’s territorial waters, over which 
it has sovereignty subject only to the right of innocent pas-
sage by all maritime traffic, including foreign warships and 
surfaced submarines, as long as it is for the purposes of con-
tinuous passage and military activities potentially adverse to 
the coastal state are not undertaken.27  During a time of peace, 
innocent passage may not be suspended.28

A coastal state may declare a CZ as well, which is to ex-
tend no more than twenty-four nautical miles from the base-
line.29  The coastal state does not have sovereignty over the 
portion of the CZ extending beyond the territorial waters, but 
has certain sovereign rights.  Specifically, it may exercise a de-
gree of control over the CZ necessary to prevent infringement 
of its customs, fiscal, immigration, and sanitary laws.30  The 
CZ is part of the high seas and freedom of navigation cannot 
be impeded.

UNCLOS also grants coastal states the authority to estab-
lish EEZs for the purpose of exploring and exploiting, con-
serving and managing the natural resources of the waters su-
perjacent to the seabed and of the seabed and its soil.31  Within 
the EEZ the coastal state has the exclusive authority to con-
struct artificial islands, installations, and structures, conduct 
maritime scientific research, and protect the maritime envi-
ronment.32  The EEZ may not exceed 200 nautical miles from 
the baseline of the coastal state, and is considered the high seas 
such that the coastal state only has the delineated sovereign 
rights but does not have sovereignty over it.33  The exclusive 
rights to the seabed can be extended up to 350 nautical miles 
from the baseline if the coastal state can prove an extension of 
its continental shelf beyond the EEZ exists in accordance with 
UNCLOS.34  Based on the PRC’s assertions and activities, the 
PRC purports to have, at a minimum, the rights of an EEZ 
to the entire SCS, which covers an area exponentially greater 
than any legitimate EEZ claim made from its baseline.

Beyond the territorial seas of the coastal state, despite 
categorization of the additional maritime zones, the waters 
are not sovereign territory.  All states have high seas freedom 
upon these waters and may engage in lawful uses of the seas, 
including conducting military exercises without the consent 
of the coastal state.  No state may claim sovereignty over any 
part of the high seas.35  Despite the clear articulation of these 
standards and rights guaranteed by UNCLOS, the PRC has 
repeatedly engaged in contrary behavior.  

Islands outside of the baseline of a coastal state also gener-
ate territorial seas, CZs, EEZs, and continental shelf rights just 
as the mainland.36  The PRC’s land reclamation activities and 
assertions regarding rocks and low-tide elevations, however, 
are not islands.  Islands are naturally formed land features that 
are above the water level at high-tide.37  Rocks, on the other 
hand, are land features that technically meet the standard of 
islands but are unable to sustain human habitation or eco-
nomic life.38  As a result, rocks do have territorial seas but do 
not justify the formation of a CZ, EEZ, or continental shelf.  
Low-tide elevations are naturally formed areas of land that are 
below the waterline at high-tide and do not possess a territo-
rial sea, CZ, EEZ or continental shelf, but, if located within 
the breadth of the coastal state’s territorial sea, the baseline 
may be drawn from it.39

The important distinction is that islands are naturally 
formed land features.  PRC land reclamation activities are 
largely improving upon low-tide elevations so that they resem-
ble islands; however, they legally are not islands and there is 
no justification for the PRC to claim any territorial sea or ex-
tended maritime zones.  At most, the PRC can establish safety 
zones up to five hundred meters around artificial islands and 
structures as long as such zones are consistent with the pur-
poses of the artificial island or structure.40        
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Operational and Legal Responses to 
Excessive Maritime Claims

The United States counters excessive maritime claims 
through diplomatic protests and operational activities, specifi-
cally through Freedom of Navigation Operations (FONOPS) 
conducted by the U.S. Navy.41  FONOPS, in conjunction with 
partner capacity building through joint exercises and economic 
engagement (e.g. Trans-Pacific Partnership), help reinforce the 
rule of law by preserving the freedom of the seas and leveraging 
military diplomacy to ensure the SCS dispute will be settled in 
a manner consistent with UNCLOS free from coercive force of 
the PRC.  Without taking a position on the territorial claims, 
the U.S. recently announced that it will conduct more joint pa-
trols of the SCS with the Philippines to preserve free access and 
navigation of the sea consistent with international law.42   

Regarding legal recourse, the Philippines filed a claim 
with the Permanent Court of Arbitration (PCA) pursuant to 
Article 287 of UNCLOS.43  The PRC objected to the proceed-
ing, claiming the PCA had no jurisdiction over the matter and 
that the PRC would only resolve the dispute through bilateral 
negotiations with affected parties.  In 2006, the PRC issued a 
declaration that it did not accept the compulsory jurisdiction 
of international courts or arbitral tribunals to decide this matter 
pursuant to Article 298 of UNCLOS, which provides a limited 
right to opt out of the procedures to settle disputes in Part XV.44  
However, the provision of Article 298 to opt out of compulsory 
jurisdiction “cover[s] only overlapping territorial seas, overlap-
ping EEZs, or overlapping continental shelves.”45  Whereas, the 
“waters enclosed by China’s nine-dash lines are not territorial sea, 
EEZ, or continental shelf waters because the nine-dash lines are 
not drawn from China’s baselines.”46  Ultimately, the PCA ruled 
that it has jurisdiction to decide the merits of the case, and that 
the PRC’s non-appearance does not preclude jurisdiction.47

Conclusion

The Philippines received a partial victory when the PCA 
ruled that it has jurisdiction to decide the merits of the case 
against the PRC, but even if the PCA rules against the PRC 
on the merits, it is unlikely to have an immediate impact.  The 
PRC has made it clear that it does not recognize the jurisdic-
tion of international tribunals over this matter.  And, consid-
ering the means to enforce the rulings of international courts 
and tribunals is through United Nations Security Council ac-
tion, the PRC’s position as a permanent member with veto 
power can halt any attempt to sanction it.  However, as Justice 
Carpio of the Philippines Supreme Court stated in a recent 
interview with International Law News, “[a]lthough initially 
countries that get an adverse ruling would invariably say they 
would not comply, they would in fact eventually comply.”48  
Even big states like the PRC want to be perceived as comply-
ing with international law, and as the stakes are so high in the 
SCS for the entire world, the PRC would eventually find it in 

its best interest to comply.  Its intransigence on this issue only 
further alienates it from its neighbors and reinvigorates closer 
ties of its neighbors with the United States, which the PRC 
views as against its interests.  

In the meantime however, the United States will likely con-
tinue to serve as the guarantor of security and stability in the 
region and defend freedom of navigation for all states through 
its Freedom of Navigation Operations (FONOPS) program.  
Additionally, the United States’ presence and engagement with 
allies and partners in the region will deter conflict and ensure 
smaller states are not victim to coercive tactics by the PRC.   
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Minutes of the Council of the International Law Section 
of the State Bar of Michigan

A meeting of the Council (“Council”) of the Interna-
tional Law Section (“Section”) of the State Bar of Michigan 
(“State Bar” or “SBM”) was held on January 20, 2016 at the 
Law Offices of Butzel Long, P.C., 41000 Woodward Avenue, 
Bloomfield Hills, MI 48304.

 The following officers of the Council were present in per-
son: Lara Fetsco Phillip, Chair Elect; Debra Auerbach Clephane, 
Secretary; and, Troy L. Harris, Treasurer.  A quorum of voting 
members of the Council were present in person. Names of each 
of the attendees will be filed with these meeting minutes.

Call To Order

Lara Fetsco Phillip, Chair Elect, called the meeting to or-
der at approximately 4:40 P.M.

Approval Of Agenda

The Chair Elect circulated an agenda for the meeting, 
which was approved as presented.

Notice And Quorum

Debra Auerbach Clephane, Secretary of the Section, pre-
sented a written notice of the meeting that was mailed or deliv-
ered to all members of the Council and to Members of the Sec-
tion in accordance with the Section’s Bylaws. The Secretary said 
that the notice will be filed with the minutes of the meeting.  

Approval Of Meeting Minutes

The Secretary circulated a draft of the minutes of the 
Council meeting held on November 18, 2015. Upon mo-
tion made and supported, the Council approved the min-
utes without correction. The Secretary reported that approved 
minutes of the Section Council meetings are regularly posted 
on the Section website at www.michbar.org and that the ap-
proved minutes would also be posted to the Section website.

Treasurer’s Report

Troy Harris, Treasurer of the Section, presented the unau-
dited financial statement of the Section for the three months 
ending December 31, 2015 and the related general ledger de-
tailed trial balance for the same period, prepared by the Fi-
nance & Administration Division of the State Bar. 

The Treasurer noted that the Section’s revenue is up but 
so are the expenses and that the Section needs to be mindful 
of this for future expenditures.  For the three months ending 

December 31, 2015, the total revenue was $13,650.00 and 
total beginning fund was $13,814.23 and total expenses were 
$2,458.33.  The Section’s financial statements are generally re-
printed in the Michigan International Lawyer.

Chairperson’s Report

The Chair was unable to attend the meeting and so the 
Chairperson’s Report was given by the Chair Elect.

Update from the SBM Bar Leaders Luncheon

The Chair Elect, Lara Fetsco Phillip, began her report 
with an update from the SBM Section Bar Leaders Lunch, 
which occurred on January 19, 2016.  The Leaders Lunch fo-
cused on three main areas:  (1) Membership; (2) 21st Century 
Task Force; and (3) SBM Connect/Zeekbeek

Membership Updates. Beginning in February 2016, Sec-
tion Chairs and Treasurers will begin to receive membership 
updates with the Section’s Financial reports.  A sample report 
was provided. These reports will show total current members; 
members as of last year end (9/30/15) and increase/decrease 
(including break down by member type).  The reports will 
also provide similar statistics for paid, discounted, free, and 
unpaid members.

As of January 20, 2016, the report reflects that we have 710 
members, which is an increase of 35 members (or 5%) since 
September 30, 2015.  The membership report also indicates 
that there are  45 members who are listed as “unpaid.”   This is 
different from “free” (for law students and new attorneys) and 
indicates individuals who have not yet paid their dues.

21st Century Task Force. The Leaders Lunch provided a 
status update on the SBM Task Force on 21st Century Prac-
tice.   There are 166 lawyers who are on the Task Force.  This is 
the largest effort of its kind in the nation.  The Task Force was 
created to address the issues of:
• Rising inability to meet legal needs of poor;

• Average law school debt, which is now greater than 
$100,000;

• Rise in unemployment and underemployment of new 
lawyers;

• Perception that new lawyers are not “practice ready”;

• Anemic/declining median lawyer income; and

• New competition from non-lawyers
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The Task Force is divided into three working groups:  (1) 
Access/Affordability; (2) Practice; and (3) Regulation.  The 
Task Force is putting together recommendations to develop 
specialty certification; permit some interdisciplinary practice 
(probate is pursuing this); resist non-lawyer investment in 
law firms; explore mandatory malpractice insurance (decided 
against it); and legal services by non-lawyers (not if, but how 
and how much) such as limited legal licensed technician.  

The Task Force will want the SBM sections to weigh in on 
practice area specific issues like specialty certification. 

Sections will have time to react; last meeting of task force 
is March 1st; they will issue report.  There was also a Town Hall 
meeting January 29, 2016 at the Hall of Justice in Lansing.

SBM Connect/Zeekbeek

Zeekbeek. Zeekbeek was founded by Cloudlaw, Inc. as 
an alternative to AVVO. It provides more data than AVVO 
and the plan is to eventually launch nationally. Zeekbeek is 
the platform that powers the SBM member directory. Lawyers 
can upload legal writings and publications to their State Bar 
of Michigan online member directory profile pages, as well as 
photographs, videos and blog postings.

The Zeekbeek platform also provides a Lawyer2Lawyer 
Referral Directory (www.zeekbeek.com/lawyer2lawyer-land-
ing) that allows members to advertise their field and niche 
areas of practice. The directory can be accessed both by mem-
bers looking for referral work and members looking for some-
one to refer a case to.

Section members should update their online profiles as 
soon as possible to help with your marketing efforts and to 
ensure the Bar becomes a leader in the online search space for 
finding lawyers by practice area.

SBM Connect. All Sections are on SBM Connect.  Sec-
tions can use SBM Connect instead of listserv to announce 
meetings, etc.  The Section Administrators can post section 
items like calendar, agendas, minutes, meeting materials di-
rectly without contacting the bar first.  Administrators need 
to contact Sandra Barger to get administrator rights and to 
receive training.

There are tutorials available for SBM Connect and Zeek-
beek, which may be found at SBM Connect.  Andrew Marks is 
available to provide training to section members on Zeekbeek, 
SBM Connect and utilizing social media (Facebook, Twitter).  
If there is interest, we could incorporate a training session at 
a quarterly meeting or possibly as part of our annual meeting.

New Business

May 2016 Meeting

The May 2016 Meeting will be a joint meeting with the 
Business Law Section.  The Business Law Section contact is 
Doug Toering and he has conveyed their strong interest in this 
joint program.  They are considering holding a Small Business 
Forum in both Southeast Michigan and on the west side of the 
state addressing what a foreign business needs to know to do 
business in Michigan.  Perhaps the ILS can join in one or both 
of these Small Business Forums.

Young Lawyers Summit

There will be a Young Lawyers Summit the first weekend 
in June at the Rock Financial Showcase.  The YLS will be part 
social and part substantive.  They have inquired as to whether 
the ILS would like to be a table sponsor, perhaps to use this 
as a Section recruiting tool.  The cost is approximately $100.  
They anticipate attendance of 100-150 for the luncheon.  

Call for Papers
The Michigan International Lawyer is looking 
for papers from corporate attorneys or those 
who work in the corporate arena for the next 
issue. Please see page 2 for submission 
guidelines.
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Invite someone you know to join the fun 
Invite someone to join the section

Section membership forms can be found at http://www.michbar.org/sections

They had not yet determined what the substantive program 
would be for the YLS as of the time of the Bar Leaders Lunch.

March 16, 2016 ILS Meeting

The March 16, 2016 Section Meeting will be a joint meet-
ing with the IT Law Section.  It will be held at Cooley Law 
School – Auburn Hills Campus.  The expenses will be shared 
by both sections.  Council Member Bob Rothman has taken 
a lead role in organizing the joint meeting.  The topics will 
be the European Court Decision in the Shrem Case as well 
as new general data protection regulations in the European 
Union.  Companies will have two years to comply and there 
will be huge penalties for non-compliance.

Michigan International Lawyer Newsletter

Treasurer Harris provided an update on the costs of the 
MIL Newsletter.  The question was previously posed as to 
whether an electronic copy would be any less expensive. The 
Treasurer stated that 80% of the cost is spent on printing, 
postage, and handling charges.  There are currently 655 hard 
copies of the Newsletter circulated.  The Section membership 
should be surveyed to find out their preference as to whether 
to keep the paper copy of the Newsletter or move to an elec-
tronic copy.  One thought was that an electronic copy may 
potentially attract more members due to its accessibility.

Social Committee

Secretary Clephane is unable to continue with the Social 
Committee due to time constraints and she solicited volun-
teers to work with Elliott Church on the Social Committee.  
Aysha Kasham volunteered to assist.

Committee Chair Reports

The Secretary invited the Section’s Committee chairs to 
report on their activities.  No reports were given.

Adjournment

There being no further business to come before the Council, 
the Chairperson adjourned the meeting at approximately 5:40 PM.

Hors D’oeuvres And Program 

The featured topic of the program was “Comments from the 
Detroit Field Office of U.S. Citizenship and Immigration Servic-
es”, featuring a presentation by Mick Dedvukaj, District Di-
rector, Department of Homeland Security – U.S. Citizenship 
& Immigration Services – Detroit Field Office, and Michael 
Klinger, Field Office Director, Department of Homeland Se-
curity – U.S. Citizenship & Immigration Services – Detroit 
Field Office.  The program was very well attended.

Respectfully submitted,

Debra Auerbach Clephane, Secretary 2015 - 2016
International Law Section
State Bar of Michigan
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