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Dear Members and Colleagues:
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We hope you enjoy the third and final issue of the Michigan In-
ternational Lawyer for the 2012-2013 bar year.  We have had a busy 
eight months with four well attended ILS Council meetings and 
informative programs by highly respected and qualified presenters.  
We have also participated in other events and activities to help raise the profile of 
all of our ILS members.  Over the next few months, the Chair-Elect Reed Newland 
and a dedicated group of volunteers will continue to make plans for the 2013 SBM 
ILS Annual Meeting which will be held on September 12, 2013 in collaboration 
with the International Transactions Clinic (ITC) at the University of Michigan Law 
School in Ann Arbor. The Symposium is scheduled to begin at the Law School at 
1:30, and will conclude with a cocktail reception sponsored by the ILS at 6:30 at 
a campus location to be announced. To help celebrate its 5th anniversary, the ITC 
is bringing together a distinguished group of speakers for three panels address-
ing various aspects of international finance and transactions. The ILS members 
will moderate the panel discussions. Rachel Robbins, former Vice President and 
General Counsel of the International Finance Corporation, has agreed to be the 
keynote speaker to conclude the Symposium. A leader in international finance 
law during throughout her career, Ms. Robbins spent most of her legal career 
at JP Morgan & Co. In addition to the IFC and JP Morgan, she has been the 
General Counsel of Citigroup International, and most recently of the New York 
Stock Exchange and its parent, NYSE Euronext. Your International Section will 
host a cocktail reception following Ms. Robbins’ address. It’s shaping up to be 
great event in conjunction with our Section’s 25th anniversary. More details on the 
program will be provided in the upcoming months.  The 2013 SBM ILS Annual 
Meeting will be a milestone as our Section will recognize and celebrate its 25th 
anniversary.  On behalf of the current leadership of our Section, we thank all the 
past chairs, officers, council members and dedicated ILS members for providing the 
foundation that have made the many successes we have achieved as a Section over 
the last few years possible.  We look forward to your continued support of the future 
leaders of our Section.  

As an update on our efforts to achieve the four (4) main goals established at the 
beginning of the year, I want to highlight some of the Section’s activities over the 
last few months: 

1. Provide educational and interesting Council Meeting programs for Members

Our third ILS Council meeting and program was hosted by Dykema Gossett 
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in their Bloomfield Hills offices on March 20, 2013.  We had approximately 30 in at-
tendance including ILS members that had not recently attended a Council meeting 
as well as non-lawyers that were invited because of their interest in the program topic 
“Doing Business in Russia”. An educational and insightful presentation was given by 
Professor Bruce Bean, who previously had worked and lived in Russia for many years 
as a law firm partner at Coudert Brothers and then Clifford Chance, and who now 
teaches and directs the L.L.M. program at Michigan State University Law School.  
Former Section Chair Randy Wright, who has extensive experience in representing 
companies on both in-bound and out-bound Russian transactions, including partici-
pating in negotiations with former President Yeltsin’s administration and the Russian 
government, provided further educational and real world insights into doing business 
with Russia.  We want to thank Professor Bean and Mr. Wright for their presenta-
tions.  We also want to thank Richard Goetz and Timothy Kaufman, co-chairs of the 
ILS Emerging Nations Committee, for organizing this event.  Our special thanks are 
given to Richard Goetz and the staff at Dykema Gossett for providing the facilities 
and beverages at the program. As usual, the attendees enjoyed the food, beverages and 
social interaction time before and after the Council meeting and program. 

Our March 20th business meeting was more abbreviated than most due to un-
planned absences of ILS Officers, Council members and others planned as speakers 
on the business agenda. The Council received a report from Troy Harris, chair of the 
recently constituted Dispute Resolution Committee, on his efforts to gather ideas 
and member participation for the committee, and on his cross-border ideas for an 
event with Canadian and U.S. participants. In addition, after considerable discussion 
and consideration, the Executive Committee decided to postpone a joint program 
between the SBM ILS and the SBM Business Law Section and their counterparts at 
the Ontario Bar Association due to program timing and topic focus considerations.  
The Executive Committee wants to thank Aaron Ogletree and other ILS members 
involved for their efforts in having discussions and meetings, and in beginning to 
make preparations for the joint program.  The Executive Committee looks forward to 
hearing from and working with Mr. Ogletree on a revised program at an appropriate 
time during the 2013-2014 bar year.  

Our fourth and final ILS Council Meeting was held on May 15, 2013 at the 
Detroit offices of Brinks Hofer.  Approximately 45 people were in attendance with 
active discussions at both the Council meeting and during the program.  We again 
were pleased that members of the Essex Bar and other bar sections, associations and 
non-lawyer organizations attended due to their interest in the presentation topic. We 
want to give special thanks to SBM ILS Immediate Past Chair, Margaret Dobrow-
itsky, the other Detroit based lawyers and Angela Jackson, all from Brinks Hofer, for 
arranging the delicious food prepared by the Rattle Snake Club, the beverages and 
the well planned out Council meeting and program presentation arrangements.

Our May 15th business meeting had a full agenda and attendees were actively en-
gaged with questions and discussions.  Based on the significant work and effort of ILS 
Council Member Douglas Duchek and UDM Law student Jillian Berndt, the Execu-
tive Committee and ILS Council were asked to consider a proposal to constitute a 
new “Mentor Program” Committee for the purposes and goals as described in the 
“ILS Mentor Program” prepared by Ms. Berndt (See page 4).  Mr. Duchek explained 
that the program would be based on organic growth as opposed to forced match 
making, and that in order to constitute an initial list of ILS Mentors, Mr. Duchek 
personally contacted almost all of the 23 past ILS Chairs.  Based on the positive 
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responses received from the past chairs,  the initial Mentor 
panel will consist of approximately 25 international lawyers 
including almost every past ILS chair, the current ILS chair 
and officers, as well as Mr. Duchek.  After questions and 
considerable discussion about potential pros and cons and 
details of the proposed program, the Executive Committee 
and the ILS Council approved of the proposed resolution (See 
page 4).  The Section Chair will review potential candidates 
and name a chair of the Mentor Program Committee within 
the next couple of months so that an updated report and the 
operational aspects of this committee can be discussed at the 
September 2013 Annual Meeting.

In addition to the establishment of the new committee, 
updates of existing committee activities and plans were provid-
ed by Troy Harris (Dispute Resolution Committee), Richard 
Goetz (Emerging Nations Committee) and Debra Clephane 
(Employment & Immigration Committee).  The chair also 
gave an update on the Baroness Caroline Cox lunch held on 
April 29, 2013 (see additional article and pictures in this edi-
tion of the Michigan International Lawyer), the Bar Leadership 
Forum on June 14-15, 2013 to be attended by Mr. Newland 
and Mr. Guenther, and the plans for the International Law 
cover theme and articles which will appear in the November 
2013 Michigan Bar Journal.  

Subsequent to the business meeting, social interaction 
time, and food and beverages, Panyin Hughes, an attorney in 
the Office of General Counsel at the United States Interna-
tional Trade Commission based in Washington, D.C., provid-
ed an overview of the activities of the USITC with regards to 
Intellectual Property Infringement and Other Unfair Trade Prac-
tices in Import Trade under Section 337 of the Tariff Act of 1930.  
Mr. Hughes explained the background of Section 337 actions, 
the parties and processes involved and enforcement author-
ity of the USITC.  There were many insightful questions and 
answers following the formal presentation. We thank Mr. 
Hughes for traveling from Washington, D.C. to give a very 
insightful presentation. The meeting concluded with many at-
tendees staying to have discussions on a wide variety of inter-
national and professional topics. 

2. Increase Membership and the Diversity of Membership

The ILS Officers and Council Members continue to look 
for ways to increase the overall membership and the diversity 
of the ILS and we continue to make progress as previously 
reported.  We welcome suggestions from any and all ILS mem-
bers on how to increase our membership numbers, increase 
the number of active members who regularly attend our meet-
ings as well as how we can increase the ethnic, geographic and 
practice area diversity of our membership.  

3.  Increase the Engagement and Activity of Council   
     Members and Committees

The ILS Officers and Council members have continued to 
have regularly scheduled conference calls amongst the ILS Of-
ficers and ILS Council members to generate ideas and input.  
As a result, ILS Council Members have taken greater leader-
ship roles in programs being considered and implemented by 
the ILS to achieve its four stated main goals.

The ILS Committee Chairs continue to be active, consid-
er activities and are actively leading a wide variety of additional 
collaborative based programming and events for ILS mem-
bers.  In the 2012-2013 bar year, the Emerging Nations, Em-
ployment & Immigration, Human Rights and International 
Trade Committees have each been involved with the planning 
and presentations at ILS Council meetings or the ILS Annual 
Meeting.  We expect that the Dispute Resolution and Business 
& Tax Committees as well as the other committees will be 
involved with the planning and presentation of programs of 
interest to our ILS members during the 2013-2014 bar year.

4.  Increase the SBM ILS profile within the International          

    Community

The ILS Officers and ILS Council Members continue to 
work on this goal as previously reported, including making 
efforts to invite members of international organizations and 
business, community and government leaders to the SBM 
ILS Council and Annual meetings.  In addition, the Section 
leadership continues to explore ways to engage in dialogues 
about international legal issues and participate in collaborative 
events and seminars as a co-sponsor with other international 
organizations.

It has been my honor to serve as your Section Chair for 
2012-2013 and I know that the Section is in good hands over 
the next few years with the active and engaging leadership of 
my fellow officers, Reed Newland (Chair-Elect), David Guen-
ther (Secretary) and Daphne Short (Treasurer).

If we can be of assistance to you, if you are interested in 
writing an article for the Michigan International Lawyer, or if 
you want to talk about the issues and activities of the SBM 
International Law Section, please feel free to contact the ILS 
Officers, ILS Council Members or call me at (248) 456-0646 
or email me at jfp@paulsenlawfirm.com.  

We look to seeing you at the 2013 ILS Annual Meeting 
on September 12th.  

Best Regards,
Jeffrey F. Paulsen, Chairperson
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RESOLVED by the Executive Committee at its 
Council Meeting on May 15, 2013, that the Section hereby 
creates a new Committee to be named the “Mentor Program” 
Committee, for the purposes and Goals described in the “ILS 
Mentor Program” as prepared by Ms. Jillian Berndt, a copy of 
which is Annex A to this Resolution; and

FURTHER RESOLVED, that to initiate the launch 
of the Mentor Program Committee the initial Mentor Panel of 
participating Past Chairs and current Officers of the Section as 
set forth on Annex B is named and designated; and 

FURTHER RESOLVED, that the Mentor Program 
Committee shall be initially chaired by that person named 
by the Section’s Chair (together with Law Student Associate/
Advisory Sub-Chairs) and the Committee shall report to the 
Section at its Annual Meeting with details of its planned 
operations, and the like, in order that the Mentor Program 
may be fully operational and available to potential Mentee(s) 
by the start of the academic year in the Fall 2013.   

Section Mentor Resolution

Goals

•	 The ILS membership will utilize the LinkedIn page and 
e-mail to notify students of networking opportunities or 
events related to International Law.

•	 The ILS will hold a panel, comprised of members, once 
or twice a year to discuss the following:

•	 Discuss how one would get in to the field of Inter-
national Law

•	 Opportunities abroad

•	 What path did the individual panelist take to get 
where they are today?

•	 Non-legal opportunities related to International 
Law/International Issues

•	 What do recruiters look for in a resume and cover 
letter?

•	 Interviewing tips.

•	 The ILS will reach out to local area law schools for pro-
grams such as lunch with a lawyer or other networking 
opportunities that the schools provide for students.

•	 The ILS Mentors who wish to have a more personal im-
pact on the student’s life may agree to meet one-on-one 
with students or with a group of students to discuss the 
above bulleted items and answer questions that the stu-
dents may have. 

•	 If the opportunity arises for a student to sit in on a legal 
proceeding or something related to the practice of law, 
the mentor may invite the student(s) to sit in.   

ILS Mentor Program
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Baroness Caroline Cox Luncheon
Monday, April 29, 2013

On Monday, April 29, 2013, the State Bar of Michigan In-
ternational Law Section was honored to host an intimate lun-
cheon with Baroness Caroline Cox at the Northern Lakes Sea-
food Company located in Bloomfield Hills, Michigan.  Lady 
Cox is a cross-bench member of the British House of Lords 
bringing specialist knowledge to the House of Lords. She also 
is the founder of the Humanitarian Aid Relief Trust (HART). 
She has campaigned for humanitarian causes, particularly re-
lating to disability, sex trafficking and human rights violations 
in countries such as Armenia, North Korea and the forgotten 
wars in Africa.

Baroness Cox served as Deputy Speaker of the U.K. House 
of Lords from 1986 to 2006 by appointment of the late Brit-
ish Prime Minister Margaret Thatcher.  Lady Cox has been a 
frequent contributor to Lords debates on Africa and has also 
raised other “forgotten conflicts” in letters to the press. She has 
highlighted the ongoing fighting and genocide in Sudan.  Bar-
oness Cox is the Chair of the British Armenia All-Party Parlia-
mentary Group and has supported the efforts of the Armenians 
of Nagorno-Karabakh.  In February 2006, she was awarded 
the Mkhitar Gosh Medal by the President of the Republic of 
Armenia.

She has also been awarded the International Mother Teresa 
Award from the All India Christian Council, and she serves as the 
Vice Chair of the All Party Parliamentary Group on North Korea

In attendance at the luncheon with Baroness Cox was 
Donna Munday, the President and CEO of the Humanitarian 
Aid Relief Trust (HART)-US. HART was founded by Lady 
Cox and is focused on “serving forgotten people in forgot-
ten lands”. HART works to provide targeted aid-work and 
international advocacy for those who are suffering oppression 
and persecution. Its focus is on those who are trapped behind 
closed borders, not served by other major aid organizations, 
and largely neglected by the international media.

The lunch included participants who actively asked ques-
tions and engaged in dialogue with Baroness Cox and included 
human rights legal scholars, bar leaders and community leaders.  
Those in attendance included SBM ILS Officers, the SBM ILS 
Human Rights Committee Chair, SBM ILS Council Mem-
bers, SBM ILS Past Chairs, members of the British American 
Business Council, representatives of Bloomfield Township, the 
President of the Armenian American Bar Association and Janet 
Welch, the SBM Executive Director.

During the luncheon, Jan Roncelli, the clerk of Bloomfield 
Township, Michigan, presented a resolution to Baroness Cox 
commemorating her visit.   
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Bylaws of the International Law Section of the 
State Bar of Michigan

ARTICLE I  
NAME AND PURPOSE

 SECTION 1. NAME. This Section shall be known as the 
International Law Section of the State Bar of Michigan 
(“State Bar”). 

SECTION 2. PURPOSE. The purposes of the International 
Law Section shall be to promote the objects and purposes 
of the State Bar of Michigan in the field of International 
Law by: 

(a)  Conducting studies, analyses, and conferences with 
respect to international, federal, state and foreign law, 
existing or proposed, affecting transnational legal matters 
and business transactions; 

(b)  Preparing reports and other educational material with 
respect to such studies, analyses and conferences for 
presentation to and the enhancement of the skills of the 
interested members of the State Bar. 

(c)  Cooperating and working with the various law schools 
of the State, institutions and foundations, in their work 
in the international field and to encourage the exchange 
of law professors and students between other nations and 
this State and the United States; 

(d)  Cooperating and working with the American Bar 
Association and any of its sections or committees, with 
the American Society of International Law and any of 
its sections or committees, with bar associations of the 
various states and their various sections and committees 
that work in the area of international law, and with 
foreign and international bar organizations, including the 
International Bar Association; 

(e)  Encouraging cordial association and exchange of ideas 
and visits between officers and members of the State Bar 
and officers and members of the bars of other countries in 
order to promote greater understanding of the differences 
and similarities of the various legal systems; 

(f )  Undertaking and promoting such other work and projects 
as might reasonably be expected to enhance and advance 
the knowledge and understanding of international 

legal problems and the availability of such knowledge 
and understanding to the members of the State Bar of 
Michigan and others; and 

(g)  Where appropriate and where in compliance with the 
Bylaws and other guidelines of the State Bar relative to 
taking policy positions in Michigan, and elsewhere, by 

 commenting or taking positions, or both, on existing 
law, on proposed legislation and on matters under 
consideration by regulatory bodies and by filing amicus 
briefs in legal proceedings. 

ARTICLE II 
MEMBERSHIP 

SECTION 1. DUES AND ENROLLMENT. Any member 
of the State Bar, upon request to the Executive Director 
of the State Bar and upon payment of dues for the current 
fiscal year (October 1 – September 30) shall be enrolled 
as a member of the International Law Section, except 
as provided in Sections 2 and 3 of this Article II. The 
annual dues shall be Thirty-Five Dollars ($35.00) or such 
other amount as the Council shall determine by vote of 
a majority of those present at regular or special meetings 
of the Council at which business may be transacted. 
Thereafter, the annual International Law Section dues 
shall be paid concurrently with an International Law 
Section member’s payment of dues to the State Bar. 
Members so enrolled and whose dues are so paid shall 
constitute the membership of the International Law 
Section. Any member of the International Law Section 
whose annual dues shall be more than six (6) months past 
due shall thereupon automatically cease to be a member 
of the International Law Section. 

SECTION 2. NEW MEMBERS. Newly admitted members 
of the State Bar may become members of the International 
Law Section without payment of dues to the International 
Law Section for the first two years following his/her 
original admission to practice. 

SECTION 3. LAW STUDENTS. Members of the Law 
Student Section of the State Bar may become non-voting 
members of the International Law Section without 
payment of dues to the International Law Section for as 
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long as they are members of the Law Student Section of 
the State Bar and for the first two years following his/her 
original admission to practice. 

SECTION 4. ASSOCIATES. Persons interested in the 
purposes of the Section, such as consuls-general of 
other countries, members of the Upper Ontario Bar 
Association, professors at accredited law schools and 
federal and state government officials may participate in 
the Section’s activities as associates (without, however, 
voting privileges). A person desiring to become an 
associate shall agree to pay the annual dues applicable to 
members, as provided in Article II, Section 1. Associates 
will be allowed to receive International Law Section 
mailings, participate in committees and attend all annual 
meeting programs (without, however, voting privileges). 
Any associate who is not an active member of the State 
Bar of Michigan shall not, through his or her participation 
in the Section, convey to the public that he or she is a 
licensed attorney or qualified to render legal services. 
With the concurrence of the Executive Committee of the 
Section, any associate can be removed from participation 
or reinstated in International Law Section activities, 
including the receipt of mailings, by the Chairperson. 

ARTICLE III 
OFFICERS AND COUNCIL 

SECTION 1. OFFICERS. The officers of the International 
Law Section shall be Chairperson, Chairperson-Elect, 
Secretary and Treasurer. All officers must be members of 
the International Law Section. 

SECTION 2. SECTION COUNCIL. There shall be an 
International Law Section Council consisting of the four 
(4) Officers (the “Executive Members”) plus a minimum 
of six (6) and a maximum of twelve (12) Non-Executive 
Members who shall be members of the International Law 
Section. The exact number of Non-Executive Members 
shall be determined, from time to time, at a membership 
meeting. Past Chairpersons shall remain ex officio (non-
voting) members of the Council for as long as they choose 
to serve in that capacity and shall not be subject to removal 
for failure to attend meetings. Each year, the Chairperson, 
with the approval of the Executive Committee, shall also 
appoint at least one (1) and no more than five (5) law 
student(s) as ex officio (non-voting) members. 

ARTICLE IV 
NOMINATION, ELECTION AND TERMS OF 
OFFICERS AND MEMBERS OF THE COUNCIL 

SECTION 1. ELECTION AND TERM OF OFFICERS. 
The Chairperson-Elect, Secretary and Treasurer shall be 
elected at each Annual Meeting of the International Law 
Section. The officers serve for the year beginning with 
the close of the Annual Meeting at which they have been 
elected and ending at the close of the next succeeding 
Annual meeting. The Chairperson-Elect, automatically 
succeeds to the office of Chairperson. The Chairperson 
shall not serve for more than one (1) consecutive term 
(not including a partial term in case the Chairperson-
Elect succeeds the Chairperson in mid-term). The 
Secretary and Treasurer shall be eligible to serve for not 
more than two (2) consecutive terms. 

SECTION 2. ELECTION AND TERM OF MEMBERS 
OF THE COUNCIL. The Non-Executive Members of 
the Council shall be elected at each Annual Meeting of 
the International Law Section, for a term ending with 
the third Annual Meeting following election. These terms 
shall be staggered so that the terms of at least one third 
of the Non-Executive Members expire each year. No 
person shall serve, or be eligible for election to serve, as a 
member of the Council if that person has then served as 
a Council member continuously for a period of two (2) 
full terms, provided that this limitation shall not apply 
to a member of the Council who shall be nominated and 
elected as an officer. 

SECTION 3. NOMINATIONS. Prior to each annual meeting 
of the International Law Section the Chairperson shall 
appoint a Nominating Committee of three (3) members 
of the International Law Section, which Committee may 
include any officer or Council member. The Committee 
shall make and report nominations to the International 
Law Section of the offices and Non-Executive Council 
memberships that shall have expired, and to fill vacancies 
then existing for unexpired terms. Other nominations for 
the same offices or Council memberships may be made 
by any member of the International Law Section from the 
floor at an Annual Meeting. 

SECTION 4. ELECTIONS. All elections shall be by voice 
vote at an Annual Meeting of the International Law 
Section, unless the members present at the Annual 
Meeting adopt a resolution for voting by written ballot, 
and be based on a plurality of the votes cast. 
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ARTICLE V 
DUTIES OF OFFICERS 

SECTION 1. CHAIRPERSON. The Chair shall preside at 
all meetings of the Section and of the Council. The Chair 
shall be present at each Annual Meeting of the State Bar 
and present a report of the work of the Section for the 
past year. The Chair shall perform such other duties and 
acts as usually pertain to the office. 

SECTION 2. CHAIRPERSON-ELECT. The Chairperson-
Elect shall perform the duties assigned by the Chairperson. 
Upon the death, resignation, or during the disability 
of the Chairperson, of upon his or her refusal to act or 
absence from a meeting of the Council or members, 
the Chairperson-Elect shall perform the duties of the 
Chairperson for the remainder of the Chairperson’s term 
or during the period of such disability, refusal or absence. 

SECTION 3. SECRETARY. The Secretary shall be the 
custodian of all books, records, papers, documents, and 
other property of the International Law Section. He or she 
shall keep a true record of the proceedings of all meetings 
of the International Law Section and of the Council. 
With the Chair, he or she shall prepare the International 
Law Section’s Annual Report. 

SECTION 4. TREASURER. The Treasurer shall keep a 
true record of all monies received and disbursed and 
shall report thereon to the Council whenever requested. 
Annually, he or she shall submit a financial report for 
presentation to the membership of the International Law 
Section. Consistent with the Bylaws of the State Bar, he 
or she shall be responsible for forwarding all monies of 
the International Law Section which come into his or 
her hands to the bookkeeping department at State Bar 
Headquarters in Lansing for deposit and credit to the 
account of the International Law Section. Further, unless 
waived on a meeting-by-meeting basis by vote of the 
Council, the Treasurer shall present a current financial 
report at each meeting of the Council. 

ARTICLE VI 
EXECUTIVE COMMITTEE 

SECTION 1. MEMBERS. The Chairperson, Chairperson-
Elect, Secretary and Treasurer shall constitute the 
Executive Committee of the International Law Section. 

SECTION 2. DUTIES. The Executive Committee shall be 
authorized to act on behalf of the Council in the intervals 
between meetings of the Council, provided that any 

action taken by the Executive Committee shall not be 
inconsistent with any action taken or any policy adopted 
previously by the Council and, provided further, that 
the Chairperson shall report any such action at the next 
meeting of the Council. 

SECTION 3. APPROVAL. Concurrence by a majority of 
members of the Executive Committee shall constitute a 
decision by the Executive Committee. 

SECTION 4. RATIFICATION. Any actions taken by the 
Executive Committee, which are solely within the purview 
of the Council of the International Law Section as set 
forth by these Bylaws, must be ratified by the Council of 
the International Law Section at its next duly constituted 
meeting. 

ARTICLE VII 
DUTIES AND POWERS OF THE COUNCIL 

SECTION 1. PRIMARY DUTIES AND POWERS. The 
Council shall have general supervision and control of 
the affairs of the Section, subject to the provisions of the 
Bylaws of the International Law Section. The Council 
shall specifically authorize or ratify all commitments or 
contracts, which shall entail the payment of money, and 
shall authorize the expenditure of all monies appropriated 
for the use or benefit of the International Law Section. 
The Council shall not, however, without prior approval 
of the State Bar Board of Commissioners, authorize 
commitments or contracts which shall entail the payment 
of more money during any fiscal year than the total of: (a) 
the amount received in International Law Section dues for 
such fiscal year; and (b) any expended funds remaining in 
the Section treasury from prior years. 

SECTION 2. VACANCIES. The Council, during the interim 
between annual membership meetings of the International 
Law Section, shall have the authority to fill vacancies in 
its own membership or in the offices of Secretary and 
Treasurer and (in the event of a vacancy in both the office 
of Chairperson and Chairperson-Elect) in the office of 
Chairperson. Members of the Council and officers so 
appointed shall serve until the close of the next annual 
membership meeting of the International Law Section; at 
that meeting the vacancies shall be filled in accordance with 
the normal election practices set forth in Article IV. 

SECTION 3. REGULAR MEETINGS. Regular meetings 
of the Council shall be held at times and in such places 
as determined by the Chairperson, provided that at least 
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one regular meeting of the Council shall be held in each 
fiscal year. 

SECTION 4. SPECIAL MEETINGS. Special meetings of the 
Council may be called by the Chairperson or a majority 
of the voting members of the Council at such times and 
in such places as they may respectively determine. 

SECTION 5. NOTICE OF MEETINGS. Notice of regular 
or special meetings can be made by writing by mail or 
email or by other electronic or telephone means, as long 
as such notice is reasonably calculated so as to be timely 
and to provide adequate notice to all Council members of 
the time, place and purpose of said meetings. 

SECTION 6. QUORUM. Five (5) voting members of the 
Council physically present, whether in person or as an 
active participant, shall constitute a quorum for both 
regular and special meetings of the Council. 

SECTION 7. VOTING. The Council shall act pursuant to a 
majority of those present at regular and special meetings 
of the Council at which business may be transacted. 

SECTION 8. FAILURE TO ATTEND MEETINGS. If 
any officer or Council member fails to attend two (2) 
consecutive Council meetings without excuse, or fails to 
attend three (3) consecutive Council meetings for any 
reason, such failure shall constitute an automatic and 
irrevocable notice of resignation, which shall be voted on 
for approval at the next Council meeting. If the Council 
accepts the resignation, the Council may then fill the 
vacancy in accordance with Section 2 of this Article. 

SECTION 9. PARTICIPATION BY COMMUNICATION 
EQUIPMENT. The Council may hold its meetings in 
any manner by which all persons participating in the 
meeting can hear each other or, if electronic means are 
employed, can communicate with one another in real 
time or without undue delay. Participation in a meeting 
pursuant to this provision by one or more members of the 
Council constitutes presence in person at the meeting. 

SECTION 10. RATIFICATION BY COUNCIL 
MEMBERS. Action required or permitted to be taken 
pursuant to authorization voted at a meeting of the 
Council may be taken without a meeting if before or 
after a majority of the Council consent thereto in writing, 
including by email. The written consent shall be filed 
with the minutes of the proceedings of the Council. The 
consent has the same effect as a vote of the Council for 
all purposes. 

SECTION 11. ABSENCE OF QUORUM. In the absence of 
a quorum at a meeting of the Council, action required or 
permitted to be taken pursuant to authorization voted at 
a meeting of the Council may be taken with the written 
consent (including by email) of sufficient members 
not present so that the number of members voting at 
the meeting and voting pursuant to written consent 
constitute a majority of the Council. 

ARTICLE VIII 
MEMBERSHIP MEETINGS 

SECTION 1. ANNUAL MEETING. As determined by the 
Council, the Annual Meeting of the International Law 
Section shall be held either (a) during and at the same 
place as the Annual Meeting of the State Bar or (b) at 
a place and time other than the place and time of the 
Annual Meeting of the State Bar, but not more than two 
months prior or two months after such Annual Meeting 
of the State Bar. The Annual Meeting of the International 
Law Section shall include such programs and order of 
business as may be arranged by the Council. 

SECTION 2. SPECIAL MEETINGS. Special meetings 
of the International Law Section may be called by the 
Chairperson, by a majority of the voting members of 
the Council, or by twenty-five percent (25%) of the 
members, at such times and places as shall be determined 
by the Secretary. Notice thereof shall be mailed out at 
least seven (7) days prior to such special meetings and 
stating the purpose thereof 

SECTION 3. QUORUM. Fifteen (15) members of the 
International Law Section physically present at any 
International Law Section meeting shall constitute a 
quorum for the transaction of business. 

SECTION 4. VOTING. All actions of the International Law 
Section, other than the amendment of the Bylaws, shall 
be taken pursuant to a majority vote of the members 
present at a membership meeting at which business may 
be transacted. 

SECTION 5. ABSENCE OF QUORUM. In the absence 
of a quorum at a membership meeting, action required 
or permitted to be taken pursuant to authorization 
voted at a membership meeting may be taken with 
the written consent (including by email) of sufficient 
members not present so that the number of members 
voting at the meeting and voting pursuant to written 
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consent constitute a majority of the members present at a 
membership meeting. 

ARTICLE IX 
COMMITTEES 

SECTION 1. The Executive Committee shall from time 
to time establish committees of the International Law 
Section for such purposes as shall be determined by the 
Executive Committee. 

SECTION 2. A new committee may be established either in 
the manner set forth in Article IX, Section 1, or by the 
petition of at least ten (10) members of the International 
Law Section. 

SECTION 3. Any committees established by the Executive 
Committee can be dissolved by the Executive Committee. 
Any committees established by the petition of at least ten 
(10) members of the International Law Section can be 
dissolved by the Council. 

SECTION 4. At the beginning of his or her term, the 
Chairperson of the Section shall designate the 
Chairperson(s) and any other officers of each Committee. 

SECTION 5. At the request of the Chairperson, the 
Chairperson of every committee, or his delegate, shall 
deliver a written or oral report on the activities of the 
committee. 

ARTICLE X 
SPECIAL AND HONORARY POSITIONS 

SECTION 1. DESIGNATION. With the approval of the 
Executive Committee, the Chairperson can designate 
members, associate members, or law student members to 
special or honorary positions, including but not limited 
to liaisons, counselors, advisors, or any other capacity, for 
the period for which he or she is the Chairperson of the 
International Law Section. 

SECTION 2. VOTING STATUS. Designation by the 
Chairperson to special or honorary positions shall not 
alter the designee’s voting status with the International 
Law Section. 

ARTICLE XI 
MISCELLANEOUS PROVISIONS 

SECTION 1. FISCAL YEAR. The fiscal year of the 
International Law Section shall be the same as that of the 
State Bar. 

SECTION 2. DEBTS. All expenditures of the International 
Law Section, before being forwarded to the Treasurer or 
to the Executive Director of the State Bar for payment, 
shall first be approved by the Chairperson or the Treasurer. 

SECTION 3. NO COMPENSATION. No salary or 
compensation of any kind shall be paid to any officer or 
Council member. 

SECTION 4. STATE BAR APPROVAL. The International 
Law Section, by resolution of the members adopted at a 
meeting or by action of the Council, may take positions 
on policy issues, provided that such public advocacy is 
fully compliant with the provisions of Article VIII of the 
Bylaws of the State Bar. Any action by the International 
Law Section must be approved by the Board of 
Commissioners or the Representative Assembly of the 
State Bar before it becomes effective as an official act of 
the State Bar. Any resolution adopted or action taken 
by the International Law Section may, on request of the 
members of the International Law Section, be reported 
by the Chairperson of the International Law Section to 
the Board of Commissioners or Representative Assembly 
of the State Bar for action. 

SECTION 5. EFFECTIVE DATE. These Bylaws shall 
become effective immediately upon their approval by the 
Board of Commissioners of the State Bar. 

ARTICLE XII 
AMENDMENTS 

 SECTION 1. AMENDMENTS. These Bylaws shall be 
amended in accordance with the following procedure: 
•	 The proposed amendment shall be set forth either: 

(a) in a petition signed by at least ten (10) members 
of the International Law Section and presented to 
the Council at a Council meeting or (b) in a motion 
made by a Council member at a Council meeting.

•	 If a majority of the Council members voting at the 
meeting approve the proposed amendment, the 
Council shall publish the full text of the proposed 
amendment in the Michigan Bar Journal or in the 
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State Bar of Michigan International Law Section 
Proposed Amendments to Bylaws 

These amendments to the Bylaws of the Section are being 
published in the Michigan International Lawyer, in accordance 
with the Bylaws, to provide members at least 30 days’ notice 
thereof before their presentation for approval at the Section’s 
annual meeting scheduled for Thursday, September 12, 2013, 
prior to their submission to the Board of Commissioners of 
the State Bar of Michigan for ratification. 

General Purpose:  
To better promote the purposes of the Section, inter alia, to 

fund its international law community outreach and activities and 
increase its membership, the Executive Committee of the Section 
proposes amending the Section’s Bylaws as summarized below:

1. Dues (Art. II.) :
a.   To increase the dues generally from $30 to $35 for members; 

b.   To confirm $0 for law students and first 2 years practitioners;

c.   To eliminate the application/request for law students*, and

d.   To allow adjustments to dues without amending bylaws.

2. Quorum; Membership Meeting (Art. VIII):
a.   To reduce from 20 to 15; and

b.   To permit written consent in Membership meetings.

3. Committees (Art. IX):
To permit their establishment by the Executive Commit-
tee in addition to by petition of at least ten (10) of the 
Section’s members.

4. Amendments (Art. XII):
To permit amendment of the Bylaws at a Council meeting 
in addition to at a membership meeting.

Respectfully submitted,

Executive Committee, 2012-2013:

Jeffrey F. Paulsen, Chairperson     
A. Reed Newland, Chairperson-Elect
David B. Guenther, Secretary  
Daphne A. Short, Treasurer

International Law Section newsletter at least thirty (30) days prior to the Council meeting or membership meeting at 
which the proposed amendment will be considered. 

•	 Following such Council approval and publication, the proposed amendment shall become effective if it is approved 
by a two-third (2/3) vote of the members of the International Law Section physically present and voting at a meeting 
(including an annual meeting) called for that purpose and then ratified by the Board of Commissioners of the State Bar. 

Created 1988 
Amended 10/99 
Current as of 12/15/99 
Amended 11/16/07 
Amended 12Sep2013

* Subject to agreement with the SBM on the manner of making membership “automatic” or less cumbersome.

ILS Officers and Council approved of the proposed changes on May 21, 2013.
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Section Member Profile: Daphne A. Short

•	 Native English speaker

•	 Born and raised in Michigan

•	 B.S., Michigan State University, Supply Chain Management

•	 M.B.A., Walsh College

•	 J.D., Thomas M. Cooley Law School

•	 15 years of supply chain management experience

Daphne Short, our Treasurer for 2012-2013, has been 
practicing “international law” for nearly three years.  

Q: How do you define “international law”?
 My experience in international law has related to interna-

tional and cross-border transactions while working as in-house 
counsel for multi-national corporations. 

Q: Why international law?
My path to law was somewhat different than most practi-

tioners.  I started my professional career in the field of supply 
chain management and worked in that area for many years 
before deciding to pursue a career in law.   Because I had an 
established career in the field as well as undergraduate and 
graduate degrees in business, I focused my legal education in a 
direction that would allow me to expand on my current skills.  
Upon completing my legal education, I secured an in-house 
counsel position and focused my practice on customs and in-
ternational trade compliance.  The position of customs coun-
sel was a good fit for me given my supply chain experience.  
After spending just over two years in this role, I was provided 

with another in-house opportunity with a 
much broader scope. I am now serving as 
Counsel, Menlo Worldwide Logistics for 
Con-way, Inc.  My current role is that of a 
corporate generalist and I handle a variety 
of domestic as well as international matters.  
This position allows me to incorporate my 
experience in supply chain management 
with my legal career.

Q: Where did you go to law school?
I was somewhat of a nontraditional law student; I worked 

full-time while I was in school.  I attended Thomas M. Cooley 
Law School.  The flexibility of Cooley’s programs allowed me 
to finish law school in 3.5 years while working.  I had a dy-
namic job while attending law school and managed a team of 
14 people.  Nearly half of this team was located remotely, and 
I traveled often.  In addition to its flexibility, Cooley’s program 
also offered real-world experience in the legal field with extern-
ship programs and other resources that made me feel practice 
ready when I graduated.

Q: What would you want people who know you profes-
sionally to know about you personally?

I enjoy supporting charitable causes and do a variety of 
pro-bono work.  I am currently working with the Family Law 
Assistance Project (FLAP), Service to Soldiers, and Project Sa-
lute.  My hobbies include cooking, yoga, pilates, snow-shoe-
ing, gardening, and Tiger’s baseball.  I have two furry “chil-
dren”: a Boston Terrier and a Ragdoll Cat.  

Daphne A. Short
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Treasurer's Report
Current Activity

May 2013
Year-to-date

May
2013

Year-to-date
May

2012

Revenue:

International Law Section Dues 12,900.00 12,575.00

International Stud/Affil Dues 10.00 115.00 130.00

Total Revenue 10.00 13,015.00 12,705.00

Expenses:

ListServ 25.00 175.00 175.00

Meetings 1,838.00 4,005.02 2,370.62

Telephone 20.12 153.37

Newsletter 150.91 2,113.86 2,439.12

Postage 10.90 .91

Miscellaneous 96.92 153.25

Total Expenses 2,034.21 6,555.07 5,138.90

Net Income (2,034.21) 6,459.93 7,566.10

Beginning Fund Balance: 17,268.85 18,051.59

Total Beginning Fund Balance 17,268.85 18,051.59

Ending Fund Balance (2,034.21) 23,728.78 25,617.69

For the eight months ending May 31, 2013

Internet 2013: Impact from the New gTLDs

The big day has come and gone, and Planet Earth amaz-
ingly survived.  On June 13, 2012 (technically delayed from 
May 1, 2012), the Internet Corporation for Assigned Names 
and Numbers (ICANN)  revealed the applicants and their re-
quested new top level domains (gTLDS to the left of the ., 
e.g., .brinkshofer), all 1,930 of them, many more than the 500 
expected by ICANN.

Considering the hoops entity applicants had to go through 
and the very high costs they most likely incurred, ICANN 
scored a victory in expanding the Internet, its No. 1 priority.

gTLD Applicant Statistics 

So who are the applicants?  They represent 60 countries, 
North Americans topping the applicant list with 911.  Europe 
followed with 675 applicants; Asia had 304, Africa had 17, 
and South America contributed 24. 

Applications for new gTLDs were filed 
in categories.  84 applications were classi-
fied as community-based; 116 applications 
were for internationalized domain names 
(alphabets other than the Latin alphabet, 
e.g., Hangul, Cyrillic, Arabic, etc.).  

The brand category also saw its share of 
activity, comprising 34% of all applications.    
Internet-based companies and luxury goods 
owners definitely made their voices heard.  
Amazon.com filed 70 applications, including well-known 
brands (.KINDLE) and generics (.music, .book).  Google, 
through Charleston Road Registry, filed more than 100 ap-
plications. Apple filed for .APPLE.  

From the luxury brands, .GUCCI, .COACH. .MONT-
BLANC, .CARTIER, .CHLOE, and their retailers 

By Mary M. Squyres, Brinks Hofer Gilson & Lione

Mary M. Squyers

   

Mary Squyres has experience with international trademark litigation, licensing and 
prosecution, including developing international filing strategies, negotiating worldwide 
mutual co-existence agreements, and adopting effective enforcement strategies to defend 
her clients’ marks and prevent infringements. She works with leading clients in 
transportation, consumer retail, the food industry, and in academia, and has managed 
numerous trademark litigation in more than a dozen jurisdictions in Europe, Asia and the 
Middle East. 

1 Blog, World Trademark Review, Globe Business Publishing Ltd., June 12, 2012. 

2 Id.

3 “Overview of New gTLDS:  the Objection Period,” International Trademark Association 
PowerPoint Presentation, July 12, 2012, at 11. 
4 Id., p. 12. 

5 Id., at 64-70.

6 Id., at 71. 

7 gTLD Applicant Guidebook, ICANN § 3.3. at 12 (June 4, 2012), 
http://www.icann.org/en/topics/new-gtlds/sitemap/applicant/guidebookversion 9/
(hereinafter Guidebook).

8 Applicant Guidebook, Trademark Clearinghouse, June 4, 2012, at 1-6.

9 Dennis S. Prahl and Eric Null, “The New Generic Top-Level Domain Program:  A New Era of 
Risk for Trademark Owners and the Internet,” Trademark Reporter, Vol. 101, No. 6, International 
Trademark Association, November-December 2011, at 1781-2. 
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(.BLOOMINGDALES, MACYS ) were eager applicants.  The 
cosmetic industry represented itself through .L’OREAL, .CLI-
NIQUE, .CHANEL, .MAYBELLINE and others.  Many other 
applicants for major brands such as .MCDONALDS, FEDEX, 
.CISCO, .ALLSTATE, .CHRYSLER, .JAGUAR, .NISSAN, 
.FOODNETWORK represented numerous industries.

Probably most interesting were the absentee brand own-
ers, e.g. Coca Cola, Facebook, Twitter, Disney, Budweiser, 
Kraft, etc.

Last but certainly not least, were the generic applications 
which outnumbered the brand applications, comprising 53% 
of all applications.  231 generic strings had more than one ap-
plicant.  The top strings were as follows:

•	 13 applicants for .app (excluding Apple);

•	 11 applicants for .home;

•	 11 applicants for .inc.; and 

•	 10 applicants for .art.

What was unique about the generic applications were 
some of the strategies employed by the applicants. For in-
stance, Momentous Corporation applied for .sucks to “pro-
vide a medium for sharing opinions and encouraging debate.”1

In addition, Yesterday Demand Media announced its 
strategy to acquire a portfolio of gTLDs, selected according 
to a data-driven methodology, which chose names in broad 
categories of interest and commerce.  Yesterday applied for 26 
gTLDs itself, and partnered with Donuts, Inc., an Internet 
domain name registry, for another 107 applications.2  Donuts 
applied for a total of 307 applications.

ICANN conducted a prioritization draw in December 
2012 to assign priority numbers for the order of release for 
evaluation results.  ICANN hopes to release their results for 
all applications by August 2013.

As of this writing, numerous applications have been with-
drawn.  Some registrations may be “live” as early as April 2013.

Objections to the New gTLD Applications

Clearly, not all trademark owners around the world will 
be happy with these 2,000 applications that portend new por-
tals for infringers.  Fortunately, ICANN did not leave these 
trademark owners defenseless, though many would argue that 
ICANN did barely enough to protect trademark owners.

Comments  

The first line of defense was the submission of a comment 
against an application during the Initial Evaluation period. 
From June 13, 2012 until September 26, 2012, interested par-
ties could file comments about a particular application.  These 
comments could, in turn, be used by the expert panel in the 
evaluation and scoring of an application.   Governments could 
also use these comments to provide warnings to applicants if 

an application violates their national laws and/or policies.3

Commenters can also submit statements related to the 
four types of formal objections (discussed below).  These com-
ments would not block an application, but will be considered 
by the expert panel which evaluates the objection.4

The four types of objections, which could be filed until 
March 13, 2013, were as follows:

•	 A string confusion objection that argues a string is 
confusingly similar to an existing or concurrent TLD; 

•	 A legal rights objection that argues the rights of a 
third party have been infringed;

•	 A limited public interest objection that argues viola-
tions of international norms of morality and public 
order; or 

•	 A community objection that argues the rights of a 
community were violated.

String Confusion Objection

If two or more gTLD applications were either identical or 
confusingly similar, a string contention occurs. An applicant 
must answer this objection within 30 days.  Documents can 
be exchanged, and experts can be appointed.  A one day hear-
ing is possible.

There are three methods to resolve string contentions:
•	 A voluntary agreement;

•	 A comparative evaluation conducted by ICANN for 
community-based applications; or 

•	 An auction as a last resort, ICANN determining 
where the proceeds will go.

Numerous objections have been filed against a number of 
the generic gTLDs.

 Limited Public Objection 

This objection is based on general principles of inter-
national law for morality and public order.  Many of these 
principles are manifested in international treaties and declara-
tions, such as the Universal Declaration of Human Rights, the 
Slavery Convention, etc.  In other words, any discrimination 
based on race, color, gender, religion, age or national origin 
would fall into this category.  In addition,  any gTLD that 
endorses child pornography or sexual abuse may also face a 
limited public objection.

Legal Rights Objection 

The factors to be considered in a legal rights objection 
against gTLD applicant include:

•	 Similarity in appearance, sound and/or meaning;

•	 Acquisition and use of rights by the objector; 
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•	 Recognition by the relevant public sector of the ob-
jector’s rights, the applicant’s string, and rights be-
longing to third parties; 

•	 The applicant’s intent behind the application and 
whether it had knowledge of the objector’s rights;

•	 The applicant’s use or preparation to use the string 
which does not interfere with the objector’s rights;

•	 The applicant’s related rights, if any; and/or

•	 Any confusion as to source, sponsorship, affiliation or 
endorsement of the applicant’s string. 

The World Intellectual Property Organization (WIPO) 
panel, which hears this objection, will conduct its pleading 
procedures in English and through e-mail.  A failure to re-
spond by the applicant in 30 days will result in a successful 
objection and failed application.

The panel determination, which will take no more than 
45 days, will be based on the following factors:

•	 The application takes unfair advantage of the distinc-

tive character or reputation of the objector’s rights;

•	 The applicant unjustifiably impairs the distinctive 
character or reputation of the objector’s rights; and/or

•	 The application creates a likelihood of confusion.

Numerous “brand” objections have been filed against the 
Delmonte, Coach, Merck and Yellow Pages applications.

Community Objection 

A significant portion of the relevant and delineated com-
munity must support this objection which can be proven 
through a survey.  The relevant objecting community must 
feel a strong association to the applicant string, therefore es-
tablishing a material detriment from the association. 

For all of these disputes, the procedures are set by the rel-
evant dispute provider as listed below.  Objection procedures 
are also listed on ICANN’s website at http://newgtlds.icann.org/
program-status/objection-dispute-resolution and may be summa-
rized as follows:  

Objection Ground What it Means
Who has Standing 
(Sec. 3.2.2 of The 

Applicant Guidebook)

Dispute Resolution Service 
Provider

Fees 
(in US$)

String Confusion

The applied for gTLD 
string is confusingly 
similar to an existing TLD 
or to another applied-for 
gTLD string.

An existing TLD operator 
or a gTLD applicant in the 
same application round.

The International Centre for 
Dispute Resolution

Minimum of 
$3,000

Legal Rights
The applied-for gTLD 
string violates the legal 
rights of the objector.

A rights holder
World Intellectual Property 
Organization

Minimum of 
$12,000

Limited Public 
Interest

The applied-for gTLD 
string goes against 
generally accepted 
legal norms of morality 
and public order that 
are recognized under 
principles of international 
law.

Anyone can file an 
objection; however the 
objection is subject to 
a “quick look” review 
designed to filter out 
frivolous and/or abusive 
objections

The International Center of 
Expertise of the International 
Chamber of Commerce

Minimum of 
$22,000

Community

There is a substantial 
opposition to the gTLD 
application from a 
significant portion of the 
community that the gTLD 
string is targeting.

An established institution 
associated with a clearly 
defined community

The International Center of 
Expertise of the International 
Chamber of Commerce

Minimum 
of $28,000; 
Hourly fees 
for Expert

There are two other objections through which trademark owners or interested parties can have their voices heard. These ob-
jections would be filed through the Government Advisory Committee (GAC) or through an Independent Objector.    
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GAC Early Warning or the GAC Advice

The GAC, which provides advice to ICANN on policy 
issues, can issue a GAC Early Warning.  This statement in-
forms an applicant that an application is potentially sensitive 
or problematic in the eyes of at least one government.  An 
Early Warning may or may not result in a GAC Advice, which 
addresses applications that potentially violate national law or 
raise sensitivities. An applicant must respond to any GAC Ad-
vice within 21 days.  In addition, an applicant can withdraw 
its application.  

On November 20, 2012, the GAC issued 242 warnings, 
most of which were against generic “quais-monopoly” names, 
e.g., .baby, .blog, .epost.  GAC seeks a collaborative approach 
with the Applicants to resolve consumer protective, competi-
tive, and religious issues.  GAC will not issue any advice until 
April 2013.5 

Independent Objector (IO)

ICANN has appointed Professor Alain Pellet to act 
as an IO.  Professor Pellet may file objections based on 
Limited Public Interest and Community concerns, only 
if there have been no Limited Public Interest or Commu-
nity objections filed.  The IO’s mandate is to act “solely 
in the best interests of the public who use the global in-
ternet.”6 

Objection filing procedures

Regardless of which Dispute Resolution Service Provider 
(DRSP) receives an objection, the following general rules apply:

•	 The objection is filed in English electronically.

•	 The objection is filed by the stated deadline of the 
DRSP.

•	 An objection can only have one ground.  Other 
grounds require separate filings.

•	 An objection can only be filed against one applica-
tion.

•	 Each objection must include the name and contact 
information for the objector.

•	 Each objection must include a statement on standing.

•	 Each objection must state the basis of the objection 
and why it should be upheld.

•	 An objection can include copies of relevant docu-
ments.

•	 Objections are limited to 5,000 words or 20 pages, 
whichever is less, excluding attachments.

•	 An objector must provide copies of the objection 
both to the DRSP and the applicant.7

•	 Close of the objection period was March 12, 2013.

•	 The website or the dispute provider offers updated 
information.

Strategies

What is essential for the trademark owner is a gTLD audit 
which will focus on what to do with the current gTLD appli-
cations and what to do with the subsequent rounds of new fil-
ings for gTLDs.   Some recommended strategies are as follows:

•	 Review the gTLD applications based on industry, 
keywords, geographic locations, brand, international-
ized domain names, and generic terms which are rel-
evant to business and marketing needs;

•	 Determine which gTLDs must be monitored for con-
tent;

•	 Determine which gTLDs should be monitored for 
2nd level domains (both filing and enforcing);

•	 Determine if new gTLDs should be filed in subse-
quent rounds;

•	 Determine what the competition is doing;

•	 Allocate necessary budgets for filing and enforcement 
purposes; and

•	 Keep abreast of ICANN developments with the new 
gTLDs on its website, www.icann.org. 

Objections to the 2ND Level domain Names 
Under the new gTLD Registrations 

Once the gTLD applicants become gTLD registrants, 
trademark owners will then be concerned with registrations 
of thousands of domain names under these new top level do-
mains which may infringe their trademarks.  The potential is 
overwhelming.  

 In November 2012, the ICANN Board’s New gTLD 
Program Committee prohibited registration of domain names 
associated with the International Red Cross and Red Crescent 
Movement and the International Olympic Committee.

ICANN has implemented a number of Right Protections 
Mechanisms (RPMs) for trademark owners to use against 
infringing domain name registrants.  These mechanisms are 
both pre-launch and post-launch of the opening of a 2nd level 
domain name registry under a new gTLD.

Pre-Launch Mechanisms   

The Trademark Clearinghouse  

This entity will accept all national and multi-national reg-
istered marks which have been used as part of a repository of 
rights and can act as the basis of claims against third party 
applicants for 2nd level domain names. All gTLD registrants 
must use the Trademark Clearinghouse to support its RPMs.
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The Clearinghouse performs two jobs:
•	 To validate and authenticate the rights submitted by 

trademark owners, including proof of use; and

•	 To act as the database for the Sunrise and Trademark 
Claims services.8

The cost of registration will be approximately $US145.00.  
Volume discounts are available through a points system.  IBM 
operates the database services; Deloitte controls the trademark 
validation services.  The Clearinghouse opened for business on 
March 26, 2013.

The Sunrise Registration

Each registry must provide a Sunrise registration process 
for a minimum of 30 days prior to the launch of domain name 
registrations by the general public.  During this period, trade-
mark owners can pre-register their marks as domain names, 
thereby preventing third parties from registering their mark as 
a domain name during the general registration period.  Proof 
of use is required for recognition of trademark rights which 
form the basis of the Sunrise registration.  Trademark owners 
with marks registered on the Trademark Clearinghouse will 
receive notice of identical Sunrise registrations and subsequent 
registrations during the general registration period.   

Sunrise Dispute Resolution Policy (SDRP)

  These Sunrise domain name registrations may be 
disputed under the SDRP on the bases:

•	 The registrant’s trademark rights are not authenticat-
ed by a court or trademark register at the time of the 
Sunrise registration of the domain name;

•	 The registrant’s Sunrise registration is not identical 
to the mark registered with the Trademark Clearing-
house;

•	 The registrant’s Sunrise registration did not issue be-
fore the effective date of the Registry agreement con-
trolling the domain names;9 and/or

•	 The basis of the Sunrise registration issued after the 
effective date of the registry agreement.

These pre-launch services give trademark owners a limited 
period in which to protect their trademarks during the early 
periods of launches of the new gTLD domain name registries. 

Post-Launch Mechanisms 

 Many, if not most, of the new gTLD applicants will chose 
to operate a domain name registries which are open it to the 
public.  For those infringing domain name registrations filed 
post-launch of the domain name registry, ICANN has created 
mechanisms against infringing domain name registrations 
which offer further protections for trademark owners.  

WhoIs service

Each domain registry must provide a Whois service which 
gives accessible and accurate information on each domain 
name owner.  This service enables trademark owners to easily 
determine who infringing domain name registrants are. 

The Trademark Claims Service

This service recognizes all marks listed in the Trademark 
Clearinghouse.  If an identical domain name is registered un-
der any of the new gTLDs, this service will contact the poten-
tially infringing applicant for the domain name and the trade-
mark owner with a mark on the Trademark Clearinghouse, 
notifying them both that a potential infringement may exist.  
The applicant will be informed of the scope of the rights held 
on the Trademark Clearinghouse.  The trademark owner with 
its mark on the Trademark Clearinghouse will be notified that 
an identical domain name registration has been completed.  
This contact period lasts for 60 days during a launch of do-
main name registrations. No proof of use is required for trade-
mark rights to be recognized under this service.10

Uniform Rapid Suspension System (URS)

This system is similar to the Uniform Dispute Resolution 
Procedure (UDRP – see below) previously implemented by 
ICANN to object to infringing domain name registrations.  
The URS is a low-cost, three to five week method to suspend 
an infringing domain name under a “clear and convincing” 
standard.  

The complainant must meet the following requirements 
to file a URS procedure:

•	 The domain name must be identical or confusingly 
similar to a trademark (no genuine issue of fact), both 
listed on the Trademark Clearinghouse and in use;

•	 The registrant has no legitimate interest in the do-
main name;

•	 The registrant has exhibited bad faith by:

•	 selling, renting or transferring the name to the 
complainant; 

•	 preventing the complainant from owning the do-
main name;

•	 disrupting the business of the complainant; and/or

•	 attracting commercial gain through a likelihood 
of confusion.11

The decision will occur in 20 days from the National Ar-
bitration Forum unless the registrant requests an extension or 
defaults.  The decision can be appealed.  The cost is expected 
to be in the $US300-500.00 range.

If suspension of the domain name is the result, the website 
transforms to a URS information page, and the complainant 
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can extend the registration for a year if desired.  

Uniform Domain-Name Dispute Resolution Policy (UDRP)

  If a trademark owner would prefer that the infringing 
domain name is transferred to it rather than suspended, then 
the trademark owner may want to file a UDRP procedure, a 
procedure well-established by ICANN to enforce trademark 
rights against infringing domain name.  The trademark owner 
would file a complaint with approved dispute resolution ser-
vice providers, such as the World Intellectual Property Orga-
nization (WIPO) or the National Arbitration Forum.  If the 
trademark owner can establish that the domain name regis-
trant acted in bad faith and does not have a legitimate interest 
in the infringing domain name by a preponderance of the evi-
dence, then the trademark owner may be entitled to a transfer 
of the domain name.    

Post-Delegation Dispute Resolution Procedure (PDDRP)

  This procedure enables a trademark owner to pur-
sue a remedy against the registry operator itself rather 
than the owner of one or more infringing domain names.  
This procedure can be filed against operators who:

•	 Use the TLD to the detriment of the trademark own-
er;

•	 Allow egregious 2nd level domain name registrations 
to the detriment of the trademark owner; 

•	 Profit from the systemic registration of infringing do-
main names; and/or

•	 Cause material harm to the trademark owner.

The evidentiary standard against an infringing TLD string 
or against infringing 2nd level domain names is a clear and con-
vincing standard which includes the following factors:

•	 An unfair advantage of the distinctive character of the 
trademark owner’s rights;

•	 Impairment of the mark’s distinctive character; or

•	 A likelihood of confusion with the trademark owner’s 
mark.

Remedies available to the trademark owner, under a clear 
and convincing standard, include:

•	 Fee reimbursement for successful complainant;

•	  Registrations of non-infringing domain names; 

•	 Suspension of the registration of domain names until 
cures are implemented; or

•	 Termination of the Registry Agreement.12

Last but not least, a trademark owner in most countries 
can file some type of lawsuit as an option under various types 

of laws. Litigation, of course, may allow for the recovery of 
damages.

Strategies

Going forward, the trademark owner will need to focus 
on both offensive and defensive strategies which pertain to 2nd 
level domain names under the new gTLD registrations.  

Offensive strategies 

Recommended strategies with regard to filing and main-
taining domain name registrations under the new gTLD reg-
istrations include:  

•	 Determine if filings are needed with the Trademark 
Clearinghouse; 

•	 Determine how long to file clearinghouse registra-
tions;

•	 Determine if a domain name watch service is needed 
or should be expanded if already in place;

•	 Determine a filing strategy for new domain name 
registrations under relevant gTLDs, including inter-
nationalized domain names, based on marketing and 
business objectives, competitors, and budget;

•	 Determine the number of needed registrars to imple-
ment filing goals;

•	 Determine which Sunrise registrations are essential 
to serve marketing and business needs and the subse-
quent use of such registrations;

•	 Watch for changes in registry filings on crucial gTLDs;

•	 Determine what the competition is doing; and

•	 Update entire domain name portfolio management 
policies for filing, renewal, and enforcement purposes.

Defensive strategies

Recommended strategies with regard to enforcing trade-
mark rights against third party filings of domain names under 
the new gTLD registrations include: 

•	 Keep abreast of the ICANN implementation of its 
dispute resolution procedures;

•	 Determine which dispute resolution procedures ac-
complish business and marketing goals most effec-
tively and cost efficiently;

•	 Determine what the competition is doing;

•	 Create an offensive enforcement policy which reflects 
marketing and business goals.
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Conclusion 

The New gTLD program will dramatically impact the In-
ternet for 2013 and many years to come.  One of the most 
intriguing consequences is how consumers will react to their 
new Internet universe.  Will they adapt to new searching and 
website visits which take them beyond their somewhat pre-
dictable world of .com?  Or will they reject the overwhelming 
number of new websites to find the brands and information 
they seek? Will the trademark owners also evolve with their 
brand to embrace this brave, new world?

Notwithstanding these unanswerable queries, both con-
sumers and trademark owners  need information to face 
Internet 2013 and beyond. Together, they will travel an un-
chartered path and create a networked marketplace and infor-
mation repository that should benefit its users.  If there is no 
benefit, then it will not succeed.    
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Export Control Compliance Sharing Sensitive 
Technologies between International Affiliates 
General Concepts and Transfer Patterns
By Joseph D. Gustavus

In the normal course of operations between U.S. and for-
eign affiliates, inter-company communications and data con-
veyances are frequent and occur both intentionally and inad-
vertently.  The U.S.-foreign affiliation can be in the form of a 
parent company, on one end, and a wholly-owned subsidiary, 
joint venture, minority interest or other intercompany affilia-
tion, on the other end.

When sensitive technologies are involved in these inter-
company exchanges, U.S. export control laws likely apply 
to the controlled technology transfer and export control law 
violations can occur.  U.S. export control laws include U.S. 

International Traffic in Arms Regulations 
(ITAR), U.S. Export Administration Regu-
lations (EAR), and those U.S. Executive Or-
ders, U.S. statutes, and U.S. Treasury Regu-
lations comprising the country, person, and 
entity sanctions that are administered and 
enforced by the U.S. Office of Foreign Asset 
Control (OFAC).  While the ITAR applies 
predominately (but not exclusively) to com-
panies in the defense and aerospace indus-
tries, U.S. export control laws under EAR and OFAC apply 

Joseph D. Gustavus
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to companies in the software, IT, telecommunications, and au-
tomotive industries and potentially to any transfer (export) of a 
sensitive technology from the U.S.  In other words, U.S. export 
control laws are not limited in scope to the defense industry. 

The intent of this article is to explain how U.S. export 
control issues affect the sharing of technologies between U.S. 
and foreign affiliates. 

How to Identify Sensitive Technology 
Transfers that will be Tracked and Controlled 

by the U.S. Government

The first step is to identify whether a technology is a con-
trolled technology, and thus subject to U.S. export laws upon 
transfer (export) from the U.S. to a foreign affiliate. 

Under ITAR, a controlled technology is one that is listed 
under one of the 20 general item categories of the ITAR U.S. 
Munitions List (USML). 1  Specifically, ITAR-controlled tech-
nology would appear under paragraphs (g), (h), or (i) of each 
general item category of the USML. ITAR-controlled tech-
nologies are identified as either:

“Technical Data,” which includes drawings, plans, 
instructions, documentation for the design, develop-
ment, production, operation/use, repair, and mainte-
nance of an item listed as a Defense Article under a 
USML category;2 and

“Defense Services,” which includes assistance for design, 
development, production, operation/use, repair, and 
maintenance of an item listed as a Defense Article 
under a USML category.3

Under EAR, a controlled technology is one that is list-
ed under one of the 10 general item categories of the EAR 
Commerce Control List (CCL). 4 Within the 10 general CCL 
categories, specifically controlled items are further classified 
in 5 groups lettered A through E. 5 Of these 5 groups, EAR-
controlled technologies are identified as either:

“Software,” under product group D, whereby the soft-
ware may correspond to product groups A (Equipment, 
Assemblies and Components), B (Related Test, Inspec-
tion and Production Equipment), or C (Materials) of 
a given general item category under the CCL; 6  and

“Technology,” under product group E, which includes 
specific information necessary for the “development,” 
“production,” or “use” of a controlled item listed under 
related product groups A, B, or C; and Technology can 
be furnished in the form of technical data or technical 
assistance. 7 

The transfer of any of the above ITAR Technical Data or 
Defense Services or EAR Software or Technology to a foreign 

affiliate would constitute a “Controlled Technology” transfer 
under ITAR or EAR.

Making Licensed/Authorized Transfers of Controlled 
Technology under ITAR and EAR.

The following export control compliance rules are useful 
for lawfully transferring Controlled Technologies to foreign af-
filiates. They may be applied to most of the common technol-
ogy transfer scenarios arising between international affiliates.

A Good General Rule for Transfers of ITAR-Controlled 
Technology.  Absent an available exemption under ITAR, a 
U.S. export control license or other explicit authorization is 
required to transfer an ITAR-Controlled Technology to a for-
eign affiliate. 8

ITAR-Licensed Transfers. For an ITAR-Controlled Tech-
nology constituting Technical Data, a simple transfer to a for-
eign affiliate (without technical assistance) is permitted via a 
DSP-5 License for “unclassified” Technical Data and a DSP-
85 License for “classified” Technical Data. 9

ITAR-Authorized Transfers under Collaborative Agree-
ments.  For ITAR-Controlled Technology furnished as De-
fense Services, such a transfer to a foreign affiliate is permit-
ted via one of the stipulated collaborative service agreements 
under the ITAR, which are (i) Technical Assistance Agreements 
(TAAs) for the performance of Defense Services and disclosure 
of Technical Data and (ii) Manufacturing License Agreements 
(MLAs) for a grant of a license to a foreign affiliate to enable 
the foreign affiliate to manufacture an item that is a Defense 
Article under the USML.10 TAAs and MLAs between U.S. and 
foreign affiliates must be approved by the U.S. Directorate of 
Defense Trade Controls (DDTC), which is the U.S. State De-
partment Agency charged with administering and enforcing 
ITAR export controls.11 ITAR license exemptions under ITAR 
Sections 124.3(a) and (b) permit the transfer (export) of cor-
responding “Unclassified” and “Classified” Technical Data in 
furtherance of the TAA or  MLA. 12

A Good General Rule to Use for Transfers of EAR-Con-
trolled Technology.  A U.S. export control license or (if avail-
able) an EAR license exception will be required to transfer (ex-
port) an EAR-Controlled Technology to a foreign affiliate. 13

EAR-Licensed Transfers. For an EAR-Controlled Tech-
nology constituting Software or general Technology under 
EAR, a transfer to a foreign affiliate (with or without technical 
assistance) is permitted via an EAR export license, unless a 
license is not required for the foreign affiliate’s country or an 
EAR License Exception applies.14

EAR-Authorized Transfers under License Exceptions.  In 
lieu of obtaining an EAR export control license, U.S. affiliates 
may be authorized to transfer EAR-Controlled Technology 
to a foreign affiliate via an EAR license exception, provided 
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that the transfer qualifies for the license exception and proper 
reliance upon the exception is documented.  While not ex-
haustive, the following EAR license exceptions are some com-
mon exceptions that may be used to facilitate transfer of EAR-
Controlled Technology to a foreign affiliate without an export 
control license:

EAR License Exception TSR (Technology and Software 
Restricted). This exception authorizes unlicensed transfers of 
EAR-Controlled software and technology to a foreign affiliate 
if: (a) only national security (NS) controls imposed by EAR 
are present; (b) the destination country is listed in Country 
Group B of the EAR; and (c) a written assurance on a limited 
scope of use is obtained from the end-user.15

 EAR License Exception TSU (Technology and Software 
Unrestricted).  This exception authorizes unlicensed transfers 
of EAR-Controlled software and technology to a foreign affili-
ate16 if the controlled items are comprised of sales and opera-
tions software and technology, other mass market software, or 
encryption source code that is “publically available”17 (e.g., 
open source) and its corresponding object code.18

EAR License Exception STA (Strategic Trade Authoriza-
tion). This exception authorizes unlicensed transfers of EAR-
Controlled software and technology to a foreign affiliate if: 
(a) only national security (NS) controls, chemical and bio-
logical (CB) controls, nuclear non-proliferation (NP) con-
trols, regional stability (RS) controls, crime controls (CC), 
or significant item (SI) controls imposed by EAR are present; 
(b) the destination is one of 36 listed destination countries 
in this exception; (c) the end-user is notified of the ECCN(s) 
designation(s), the items shipped, and use of the STA excep-
tion prior to transfer; and (d) a Consignee Statement is pro-
cured from the end-user.19 If the EAR-Controlled software 
and technology is controlled only for national security (NS) 
reasons, then transfer to an additional 8 destination coun-
tries is permitted. 20 A more detailed eligibility analysis can 
be performed using the Strategic Trade Authorization (STA) 
Interactive Compliance Tool located at http://www.bis.doc.
gov/seminarsandtraining/stacompliancetool.html 

EAR License Exception CIV (Civil End-Users and End-
Users).  This exception authorizes unlicensed transfers of 
EAR-Controlled software and technology to a foreign affili-
ate if: (a) only national security (NS) controls imposed by 
EAR are present and the exception is designated as available 
for the controlled item; (b) the destination country is listed 
in Country Group D:1 of the EAR, which includes China 
and Russia; (c) the controlled item is destined for civilian 
only “end-users” and “end-uses”; and (d) semiannual reports 
of the transfers under this EAR License Exception are sub-
mitted to the U.S. Bureau of Industry and Security (BIS), 
which is the U.S. Commerce Department Agency charged 
with administering and enforcing EAR export controls.21 

EAR License Exception BAG (Baggage).  This exception au-
thorizes unlicensed transfers of EAR-Controlled software and 
technology to a foreign affiliate if: (a) the transfer is in the 
context of a U.S. affiliate’s employees traveling to the foreign 
affiliate; and (b) with a laptop or other tool, instrument, or 
equipment and technology used in their employment.22 

EAR License Exception ENC (Encryption). This exception 
authorizes unlicensed transfers of EAR-Controlled software 
and technology to a foreign affiliate23 if: (a) the controlled 
items are encryption items classified under ECCN 5D002 or 
5E002; (b) the foreign affiliate is a U.S. Subsidiary as defined 
in the EAR; and (c) the foreign affiliate uses the software and 
technology for its internal use. 24

The above export control compliance rules for lawfully 
transferring Controlled Technologies to foreign affiliates may 
be used in the context of the following transfer scenarios: 
(a) U.S. and foreign affiliates engaging in remote sharing and 

collaboration that may cause the intentional or inadver-
tent transfer of Controlled Technology; 

(b) Controlled Technology that may be transferred for IT 
computing and storage purposes to a foreign affiliate’s 
server located abroad; 

(c) Controlled Technology that may be intentionally or inad-
vertently transferred via laptops and other electronic de-
vices by U.S. affiliate employees who travel to and work at 
foreign affiliate locations; and 

(d) Controlled Technology that may be transferred under the 
doctrine of “deemed export” to foreign affiliate employees 
visiting or working at U.S. affiliate locations.  
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The Human Rights Dimension to Comprehensive 
Immigration Reform
By Andrew Moore

Andrew Moore

Introduction

We appear to be on the cusp of dealing with foundational 
concerns about our immigration system that have been steadi-
ly growing for the last two decades.   There are several aspects 
to the reforms that are being proposed in Washington, and 
the term “comprehensive immigration reform” (CIR) seems 
to suggest dealing with most or many of them.   Perhaps the 
most significant of the problems to address is the unauthor-
ized population, most often referred to in popular media as 
illegal aliens. While the popular conception of the  problem is 
that people sneak across the southern border without permis-
sion to enter, the actual population is more diverse, including 
people who entered lawfully and failed to leave, and children 
brought in by their parents who have known no other home.1  

This popular conception has lead to certain policy pre-
scriptions for dealing with the unauthorized population.  
Whether it is the President’s proposal or the current Senate 
proposal, all involve a way to legalize status and perhaps even-
tually attain citizenship.  However, all of the proposals also 
involve the notion that this population should be punished in 
some way, except perhaps those brought over as children.  Any 
remedy we decide to grant is tempered by the assertion that we 
are dealing with a population of law breakers, who, by rights, 
should be deported.  We may punish them several ways such 

as fines, denial or a delay in full legal status 
(“end of the line”), and instead give them 
some sort of probationary status that can be 
revoked.2   Further, hurdles to legal status 
involve looking at whether there is criminal 
history or failing to pay taxes.3  

What’s missing from the national dia-
logue on this issue, however, is a recogni-
tion that we are actually furthering interna-
tional human rights by giving them status.  
The unauthorized population is still a population of human 
beings with interests and concerns, but our dialogue is really 
about the politics and   practicalities.  By viewing this process 
through the lens of human rights norms, we may find our way 
to a result that will not entail partial solutions that cling to a 
need for punishment.   

The Unauthorized Population 

The population at issue is large, although the concerns 
about its size may be overstated when considering it consti-
tutes a less than four percent of the whole U.S .population.4  
As mentioned at the outset they are not simply people who 
snuck across the border.   A significant portion, perhaps as 
much as half, of the eleven million includes people who en-
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tered with a visa and did not leave when their permission ex-
pired.5 It also includes children brought over by parents or 
other adults who have grown up in the U.S.  This sub category 
is usually referred to as “Dreamers”, after the acronym for the 
bill intended to regularize their status that has never made it 
through Congress.6   It’s important, in order to form appropri-
ate public policy, to understand who these human beings are, 
where they came from, how long they’ve been here and what 
sorts of connections they have to the United States.

According to the Pew Hispanic Center in 2010 two thirds 
of the unauthorized population had lived in the United States 
more than ten years.7 More than one third had lived here fif-
teen years or more.8  This significant percentage reflects the 
large influx, primarily from Mexico, that occurred in the late 
1990s and early 2000s and has tapered off.9  Other Latin 
American countries send a significant portion as well.10  As 
experts have pointed out, this growing duration is tied to the 
stiffer border enforcement that has disrupted the flow over the 
border so that unauthorized immigrants tend to stay in the 
U.S., growing the size of the unauthorized population. 11  

With this growing duration of stay, a greater and greater 
percentage of unauthorized immigrants have families while in 
the U.S.   Almost half of the adult unauthorized population 
has minor children, which is a greater percentage than lawful 
immigrants and U.S .born adults.12  In fact, the number of 
children born in families in which at least one parent is foreign 
born doubled, from nearly 9 million to almost 17 million, 
between 1990 and 2009 while the number of children from 
parents who are both native born declined between 2000 and 
2005.13  At the same time the number of children of immi-
grants who are born in the U.S. has been increasing so that the 
population accounts for 86 percent of children of  immigrants 
in the U.S.

The above statistics show that the population of unau-
thorized immigrants being addressed has been in the U.S. for a 
while and many in that population have American-born chil-
dren.  These ties are significant and undoubtedly motivated 
our government  to create a process to legalize this population.  
But this process does not grow out of a sense of obligation, 
or a recognition of interests, but rather as a matter of eco-
nomic and political practicalities.  We acknowledge the fact 
that we cannot deport them because it is too expensive and 
since many are workers, they affect certain sectors of the labor 
market.  Our political discussions revolve around the growing 
importance of the Latino voting population and the need for 
political parties to respond to their desires.  

These are all considerations about our economy and our 
politics.  We do not generally discuss legalization as a pro-
cess motivated  by obligations to families whose interests are 
recognized in human rights instruments to which the U.S. is 
a party and customary international law which the U.S. has 
acknowledged.  The extent to which we do discuss them as 

having legitimate claims remaining,  we limit our discussion 
to the Dreamers, because they are seen as innocent rather than 
as law breakers. 

International Human Rights Principles

When we use the terminology of rights in our domestic 
dialogue, we are usually referring to a specific claim of person-
al liberty that is enforceable by a court and inhibits or requires 
the government to do something for a person.14   I want to be 
clear I am not employing the human rights language in such a 
fashion. At the domestic level there is no individual claim of a 
right to remain if one is not a citizen.  Beginning back in the 
1890s the U.S. Supreme Court articulated an understanding 
that the power over immigration is inherent in the sovereignty 
of the U.S. and its exercise is largely left to the federal po-
litical branches.15  Even people who were previously lawfully 
admitted have no constitutionally protected claim of a right 
to remain.16   

By human rights principles, I am referring to the recogni-
tion of the critical interest that human beings have that need 
to receive primary consideration in shaping public policy.  We 
usually do not consider the international human rights system 
in which U.S. participates when discussing policy.  Construct-
ed of international treaties and customs, and monitored by 
the United Nations, international human rights law identifies 
many of the same civil and political rights in our domestic Bill 
of Rights.  It also includes economic, social and cultural rights 
not commonly included in our rights lexicon.17   As a ratifier 
of many of the foundational human rights treaties, the U.S. is 
bound under international law to protect all people within its 
control.  However, this regime of rights is invisible in our do-
mestic public discourse because these legally enforceable trea-
ties have been declared non-self-executing by the Senate when 
giving its advice and consent to the President to be bound by 
these treaties.18   Non- self-executing means the treaty does 
not become law for the courts to apply until Congress acts 
through the ordinary legislative process.19  This does not mean 
it is not supreme law of the land under the Constitution20, to 
be followed and acknowledged by our policymakers.   

What human rights are implicated in CIR?  Family unity 
is firmly rooted in the inspirational document of the inter-
national human rights regime, the Universal Declaration of 
Human Rights (UDHR).21  One of the international treaties 
implementing the Universal Declaration, the International 
Covenant on Civil and Political Rights (ICCPR), enshrines 
this recognition: “The family is the natural and fundamen-
tal group unit of society and is entitled to protection by so-
ciety and the State.”22   The ICCPR also protects against 
unlawful and arbitrary interference with the right to family 
and home.23 While the ICCPR does in several places limit 
protections to citizens or those lawfully in a country24, it 
does not do so regarding these protections.  Further, these 
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protections apply to the citizen children of unauthorized im-
migrants.    

Additionally, there are customary international human 
rights principles that further support protection of the family 
and recognize the particular vulnerability of children.   While 
not supreme law of the land as a treaty, these are legal prin-
ciples which also should shape U.S. policy.   Growing out of 
the UDHR  and other treaties that capture these norms, such 
as the Convention on the Rights of Child (CRC), custom-
ary international law recognizes the primacy of the interests of 
children (undocumented, lawfully present and citizens) over 
other concerns.25  It is clear that in our domestic legal regime 
Congress may act in contravention of treaties and customary 
international law.26   

One may certainly ask, if these human rights principles 
are not enforceable in court and Congress is free to ignore 
them, why should we care whether Congress considers them 
in devising CIR?  After all, if CIR moves forward it will, at 
least to a large extent, protect the interests in family unity and 
prevent forced separation of parents and children.  So, what 
does it matter that we are not discussing international human 
rights principles as part of CIR?

Why Human Rights Principles Matter

There are two reasons it’s important to recognize the hu-
man rights interests of the undocumented population as we 
move forward with CIR, or any future reforms.  First, it re-
flects our respect for the international rule of law and our 
recognition that these coming changes in our immigration 
system do not just concern our domestic interests.    We are 
part of an increasingly interconnected world and these human 
rights principles are part of a universal regime, our recognition 
of them promotes them in other countries.  

Second, it promotes good domestic policy making.  Inter-
national human rights norms require a balancing of interests, 
in this case to family unity, against the need to punish law-
breaking that in most cases was more a matter of malum pro-
hibitum than malum in se.27    As noted in the introduction, 
we are debating the extent to which we must pursue punitive 
ends in the name of law enforcement.  The more we turn to 
the punitive the more we may place restriction or hurdles that 
potentially defeat the protection of family unity and make 
children vulnerable by removing parents.28 

T o a great extent the failure to properly balance the inter-
ests of immigrants with our need to enforce laws explains why 
we have had such an expansion in the unauthorized popula-
tion. As more people came across the border in the nineties we 
decided that law enforcement became paramount.  Ramping 
up border enforcement, making the immigration laws more 
restrictive and punitive, particularly in 1996, lead to the cur-
rent situation.  Recognizing the interests of those coming to 
the U.S. could have shaped a more rational and more gener-

ous policy years ago; adjusting caps on admissions upward, 
focusing on enforcement of labor and wage laws to prevent 
decline in workers’ wages, promoting the integration of those 
who would choose to remain.    

As we look at this issue through the lens of human 
rights, changes in our perception may be captured in the 
language we use to talk about the unauthorized population.  
They were illegals, we now generally think of them as work-
ers we will permit to stay unless they do not measure up to 
whatever standard we set, perhaps we will speak about them 
primarily as human beings that are members of families that 
should not be separated.    
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Brussels, Belgium
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http://www.aila.org/content/default.aspx?docid=42421
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Boston, MA
http://www.ibanet.org/Conferences/conferences_home.aspx

Other ABA Section of International Law Events
http://www.abanet.org/intlaw/calendar/home.html
Other AILA events
http://www.aila.org/content/default.aspx?bc=1010
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will be a milestone as our Section 
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25th anniversary.
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