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Comments from the Chair

International Law Section       Volume 30 No. I, Spring 2019

Welcome to the latest edition of Michigan International Lawyer!  There are two 
main benefits to Section membership, one of which you are reading right now.  The 
second benefit is the Section’s programming.  Both provide excellent opportuni-
ties to enhance your technical legal skills, promote your practice, and support the 
broader legal community.  I would like to use the occasion of this column to say a 
bit about both the Michigan International Lawyer and the Section’s programming 
this bar year.

Michigan International Lawyer not only provides relevant and timely analysis of 
a wide variety of legal issues, it also gives Section members an opportunity to publish 
their own work on subjects of interest to them.  Many of us enjoy researching and 
writing articles in our practice areas, and a published article is a terrific “calling card” 
when contacting current and prospective clients, whether internal to your organiza-
tion or outside of it.  

On a related note: the International Law Section will be producing the content 
for the August 2020 issue of the Michigan Bar Journal.  This, too, is a great way to 
advertise your practice and perhaps learn a little more about a topic at the same time.  
Submissions will be due in February 2020, so there is plenty of time to write.  As an 
added bonus: these articles often lend themselves to research projects for summer 
associates!  Please contact me at troy.harris@harrisarbitration.com with your article 
ideas.

On the programming front: I am pleased to report that we have had a banner 
year of programs with uniformly top-notch speakers.  The Section’s annual meeting 
in September featured a terrific lineup of speakers from Michigan and Ontario dis-
cussing the legal challenges of cross-border infrastructure projects, using the Gordie 
Howe International Bridge as a case study.  Speakers included Jeff Aronoff, Miller 
Canfield (Detroit); Andrew Doctoroff, Senior Advisor, Governor Rick Snyder (Lan-
sing); Douglas George, Consul General of Canada (Detroit); Colin Ground, Cassels 
Brock (Toronto); Eric Kay, Dickinson Wright (Toronto); Carla Machnik, Bodman 
(Detroit); Heather Segal, Segal Immigration Law (Toronto).

In November, the Section hosted an informative panel discussion at Walsh Col-
lege on new US sanctions regimes and their implications for businesses with op-
erations in both the US and elsewhere that are considering (or are already doing) 
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business in a country that is targeted by the new sanctions (e.g., Iran).  The panelists 
included Barbara Linney of Miller & Chevalier in DC and Michael Rinkus and John 
Moore, both of Walsh College.  Also in November, the Section co-sponsored “En-
forcing Your Contracts in the Global Economy: International Arbitration and the 
Cross-Border Deal.”  Other sponsors included Miller Canfield, the ICC Interna-
tional Court of Arbitration, and the United States Council for International Busi-
ness.  The event was held at Miller Canfield’s Detroit offices, and featured a panel 
discussion with Roberto Berry (FCA US LLC), Nancy Thevenin (USCIB), Mary 
Kate Wagner (ICC Court of International Arbitration), and myself.  Section member 
Fred Acomb moderated.

The January program took a very different approach: the Section hosted a “Bi-Na-
tional Chambers of Commerce Fair” in which Section members had an opportunity to 
network with representatives of some of the many bi-national chambers of commerce 
in the metro Detroit area, including the German American Chamber of Commerce 
of the Midwest; the French American Chamber of Commerce—Michigan Chapter; 
the Asian Pacific American Chamber of Commerce; the Michigan Israel Business Ac-
celerator; the Windsor-Essex Regional Chamber of Commerce; the Chaldean Ameri-
can Chamber of Commerce; the Detroit Chinese Business Association; and the Italian 
American Business Chamber of Michigan.

The March Council meeting was at Maggiano’s in Troy and was followed by a 
program entitled, “Nuts and Bolts of Government Contracting for the International 
Practitioner.”  Speakers included Thomas Keranen (Clark Hill), Erin Toomey (Foley & 
Lardner), and Section Chair-Elect James Rayis (Giamarco, Mullins & Horton).

On May 15 we returned to Grand Rapids as a sponsor of West Michigan World 
Trade Week.  This year’s theme was “Think Global,” and three Section members mod-
erated panels: “Risk Management: Strategies and Threats” (Timothy Kaufmann, mod-
erator); “The Trouble with Tariffs” (James Rayis, moderator), and “USMCA” (O’Neil 
Woelke, moderator).

As you can see, Section membership affords numerous opportunities both to write 
and to speak on your particular area of expertise.  We are always delighted to entertain 
suggestions for both, so get the most out of your Section membership by writing an 
article, volunteering to speak on a topic (or, better yet, putting together a panel!), or 
simply attending one of the Section’s events during the year and networking with your 
colleagues.

Finally, as many of you know, one of the commitments I made at the Annual Meet-
ing was to reach out to each of the Section’s approximately 600 members to thank them 
for their continued membership and to solicit their ideas for how we can add more 
value to Section membership.  If you have not heard from me, you will.  Please give 
some thought to how we can better serve you.   

Best regards,

Troy Harris
Section Chair, 2018-2019

The Michigan International Lawyer is published three 
times per year by the International Law Section, State 
Bar of Michigan, 306 Townsend Street, Lansing, 
Michigan 48933-2012.

Copyright 2019 International Law Section,  
State Bar of Michigan. © All rights Reserved.
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The world is in the midst of a refugee crisis, and is strug-
gling to cope with the highest levels of forcible displacement 
in history.1 Over sixty-five million people are currently dis-
placed, nearly one third of whom are legally refugees.2 A refu-
gee, as defined in the 1951 Convention Relating to the Status 
of Refugees (“the Convention”), is an individual who, “owing 
to well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group 
or political opinion, is outside the country of his national-
ity and is unable or, owing to such fear, is unwilling to avail 
himself of the protection of that country.”3 When refugees flee 
their home state and live in the care of another state, that state 
is obligated to not return the refugee to their home country 
while there is a well-founded fear of persecution.4 If the host 
state is party to the Convention, that state is also obligated 
to protect refugees in accordance with the Convention. This 
does not come cheap: the financial impact of housing refugees 
impacts the host country in many ways, including the literal 
costs of constructing buildings and paying staff members di-
rectly dealing with the refugee population; fluctuation in mar-
ket prices and local wages due to the influx of people; and 
related security and political costs that may arise from conflicts 
or tension between nationals and refugees.5 There is no com-
pensation scheme in the Convention to repay host states for 
the costs associated with accepting refugees.

This article presents a solution: make the existing framework 
of compensation for an internationally wrongful act available to 
those states that host large numbers of refugees, to be paid by 
the states that created the refugees. This presents a number of 
interesting legal questions which this article will consider: first, 
the existence of an internationally wrongful act (which will be 
discussed briefly in the interest of space); second, the standing of 
an injured state; third, the existing remedies available applied in 
this context; and finally, policy considerations of this proposal. 

The Existence of an Internationally Wrongful Act 

 The actions of a state which create refugees as defined 
by the Convention are internationally wrongful acts. An inter-
nationally wrongful act has two parts: the action must be at-
tributable to a state, and the action must be a breach of an in-
ternational obligation.6 This article assumes that the creation 
of refugees stems from acts that are unquestionably attribut-
able to a state, satisfying the first requirement without contro-
versy, and takes an extremely simplistic analysis of the second 

prong in the interest of discussing the con-
sequences, rather than the creation, of in-
ternational responsibility. Actions taken by 
a state that create refugees are necessarily 
breaches of international obligations. As 
Luke T. Lee noted first in 1986, the cre-
ation of refugees violates all of the rights 
contained in the Universal Declaration of 
Human Rights,7 which have since been 
codified in binding documents including 
the International Covenant on Civil and Political Rights,8 the 
European Convention on Human Rights,9 and most notably, 
Article 55 of the UN Charter, which requires “… universal 
respect for, and observance of, human rights and fundamental 
freedoms for all without distinction as to race, sex, language, 
or religion.”10 

By forcibly displacing persons and violating their fundamen-
tal human rights and freedoms to the point of persecution, acts 
by a state which create refugees are a violation of at least the UN 
Charter, if not multiple human rights treaties.11 Thus, actions by 
a state which create refugees are both attributable to that state, 
and a breach of international obligations: thus, the creation of 
refugees is an internationally wrongful act. 

Standing before the International Court of Justice

Accepting that the creation of refugees is an internation-
ally wrongful act, the first obstacle to compensation for a host 
state is the issue of standing before the International Court of 
Justice (ICJ).12 The obligations in human rights treaties are 
owed not to states, but to individuals. Thus, the obligations 
a refugee-creating state has breached do not directly injure a 
state, but rather the refugees as individuals. Individual refu-
gees can pursue direct claims for compensation, but host states 
must take a more creative route to financial recourse.  

The threshold question is, what states are legally “injured” 
and can invoke the responsibility of a state creating refugees? 
Injured states before the ICJ most often use Article 42(a) of 
the Articles of State Responsibility for standing, which requires 
the obligation breached be owed to the injured state individu-
ally.13 The nature of human rights violations makes this un-
available for states accepting refugees. However, Article 42(b) 
presents another avenue to standing: the obligation breached 
must be owed to a group of states including the injured state, 
and the breach must specially affect the injured state.14 

The Cost of Fear: International Economic Responsibility 
for the Creation of Refugees 
       By Nicole Pitchford

Nicole Pitchford
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Looking at the second requirement, states which accept 
massive influxes of refugees are specially affected states. The 
language of Article 42(b) mirrors that of the Vienna Conven-
tion on the Law of Treaties, Article 60,15 which allows for the 
“specially affected” analysis to occur on a case-by-case basis.16 
The state must be affected in a way that distinguishes it from 
the generality of other states to which the obligation is owed;17 
particularly where the flow of refugees is concentrated in one or 
two states, those states accept a massive change in their popula-
tion and are obligated to provide basic rights to those refugees,18 
and suffer vastly different consequences from those states which 
take in small numbers of refugees. When there is a “particular 
adverse effect[]”19 on a small number of states, those states are 
properly considered ‘specially affected’ and therefore satisfy the 
second requirement of Article 42(b)’s standing requirement. 

Returning to the first requirement, obligations breached 
by the refugee-creating state must be owed to a group of states 
including the injured state, or to the international community 
as a whole.20 Therefore, the obligation breached must necessar-
ily rise to the level of at least erga omnes partes for an injured 
state to have standing to pursue a claim. This presents perhaps 
the most substantial difficulty for an injured state to pursue a 
claim, as the ICJ has been reluctant to explicitly declare ob-
ligations erga omnes. The concept was recognized in the Bar-
celona Traction decision21 and reaffirmed in the Wall Advisory 
Opinion.22 The Court has recently recognized that obligations 
owed erga omnes partes do create standing for other parties to 
the treaty in question, because all state parties “have a legal 
interest” in the protection of the rights involved.23 The wide-
spread ratification of human rights treaties and the common 
interest of all parties’ compliance with human rights should 
therefore give rise to standing on an erga omnes partes theory. 

Human rights treaties codify a wide range of individual 
rights, and it would be amiss to assume that each right could 
reach the standard of erga omnes partes. However, Barcelona 
Traction recognizes that the “basic rights of the human per-
son” are those which may be recognized erga omnes.24 Thus, 
it seems possible that fundamental human rights in widely-
ratified treaties can and should be recognized at least as erga 
omnes partes. There is nothing more basic to the human per-
son than the rights of access to food, water, and shelter. The 
international community should recognize these rights rising 
to the level of erga omnes partes, much like the right to be free 
from torture that has been successfully used for erga omnes 
partes standing before the ICJ in 2012.25 As long as both the 
refugee creating state and the refugee hosting state are party 
to the same human rights treaty that contains the obligation 
breached, standing may be obtained.

The creation of refugees necessarily violates the human 
rights of those affected, and often inhibits access to basic needs 
including food and shelter. It would be appropriate, then, for a 
host state to use this violation of a treaty obligation for stand-

ing under Article 42(b) of the Articles of State Responsibility, 
so long as both the injured state and the refugee-creating state 
are parties to the treaty in question. 

Compensation as a Remedy

The international community has repeatedly recognized 
that compensation is an appropriate remedy for internation-
ally wrongful acts, so as to make good the loss suffered. Begin-
ning with the Factory at Chorzow, the Permanent Court of 
International Justice (the predecessor to the ICJ) recognized 
that “reparation must wipe out the consequences of the illegal 
act, and reestablish the situation which would have existed if 
the act had not been committed.”26 The ICJ recognized the 
principle again in Gabcikovo-Nagymaros, holding that “it is a 
well-established rule of international law that an injured state 
is entitled to obtain compensation from the state which has 
committed an internationally wrongful act for the damage 
caused by it.”27 

The internationally wrongful act framework for award-
ing compensation has frequently been presented to the ICJ, 
but never to compensate for the care of refugees. However, 
the idea is not completely novel. The Eritrea-Ethiopia Claims 
Commission, a tribunal created on agreement of Eritrea and 
Ethiopia to settle disputes relating to the war between the 
states in 1998-2000, awarded over US$1.5 million in dam-
ages to Eritrea because of Ethiopia’s forcible expulsion of the 
Awgaro peoples,28 and US$11 million for the care and keeping 
of resettled Ethiopians in Eritrea.29

While it is a fairly novel application, all of the necessary 
legal precedent exists for countries to be compensated for ac-
cepting refugees. The international community has long rec-
ognized the right to compensation for an injury, and in at 
least one instance, states have consented to tribunals’ judg-
ments that compensation is due for the creation, care, and 
keeping of refugees.30 Therefore, it is an appropriate use of the 
existing framework to find a refugee-creating state liable and 
order compensation be paid to the state burdened with caring 
for the refugees. 

Policy Considerations

A number of questions and consequences naturally arise for 
such a departure from the traditional handling of refugee care, 
regarding the ability of states to pay for their wrongdoings, the 
potential for increased claims of this nature, the method of 
quantifying damages, and perhaps most importantly, whether 
compensation to host states is even necessary. Each of these 
considerations will be discussed briefly.  

A first concern is payment ability. Countries who are creat-
ing refugees may not have the funds at the time of judgment 
to pay those countries that accept refugees. This is a valid con-
cern. Countries creating refugees are often torn by civil war 
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or unrest and financial instability; for example, no reasonable 
person would expect Syria to compensate Turkey in the near 
future. However, a financial struggle should not preclude re-
sponsibility for massive violations of human rights and the 
forcible expulsion of citizens which another country then 
must be responsible for. The judgment could be broken into 
structured payments, or have an extended timeline for pay-
ment, to be made when the refugee-creating country is able. 
The immediate financial situation should not absolve a coun-
try from making reparations for their illegal acts, and should 
not be considered a bar to this compensation proposition.  

A second challenge is the ‘slippery slope’ argument: coun-
tries will accept refugees only in hopes of seeking payment, 
and that one decision ordering compensation for the creation 
of refugees would bring up a potentially unlimited number of 
claims from other countries demanding money for housing 
refugees. While this is possible, it is important to note that the 
ICJ does not operate under stare decisis;31 a judgment on this 
subject would not be binding on any other states.  The ICJ 
could consider only the most egregious cases, or could produce 
narrow holdings that would limit the amount of future claims 
available. It seems unlikely that states that are not currently 
accepting refugees would suddenly open their borders and be-
gin caring for refugees simply for the potential financial ben-
efit, because it would be uncertain that a judgment would be 
awarded, and even if a successful claim is brought, it would be 
quite a long wait before any funds are received. Further, when 
accepting refugees, states that are party to the 1951 Refugee 
Convention are obligated to care for them – whether or not 
compensation is available for their care. Because the respon-
sibility exists independent of any compensation, states with 
purely financial motives would find little benefit to accept-
ing or resettling new refugees if compensation were merely 
possible. On the opposite side of the slippery slope argument 
is the deterrence theory: if states are aware they will be held 
financially responsible for creating refugees, they may be less 
likely to do so. This could assist in stabilizing and minimizing 
refugee flows, and eventually reduce the need for this compen-
sation structure. 

A third question is how to measure the damages due. 
The simple formula is the well-established rule: enough to 
make good the loss. In practice, this would be more difficult 
to quantify, but a jumping-off point would be the receiving 
country’s costs for fulfilling the human rights set forth in the 
1951 Refugee Convention: expenses of providing refugees 
equal treatment and ensuring they have access to fundamental 
human rights including food, water, and shelter. The Eritrea-
Ethiopia Claims Commission could be used as a guidepost 
for beginning to calculate the amount necessary, but the in-
dividual facts would determine each country’s final award. It 
would be an investigative effort, and the Court may have to 
determine how far to extend the damages (i.e. to compensate 

for changes in the country’s GDP, or to resettle displaced per-
sons? Or simply for just those direct expenses?), but again, 
just because it may be difficult to quantify the loss should not 
preclude the requirement to make good the loss. 

The final policy question that deserves consideration is the 
necessity of compensation for hosting refugees. Donations to 
the UNHCR are at their highest in history, and projected to 
keep growing,32 but they are still insufficient to cover all of the 
costs associated with caring for refugees.33 The global commu-
nity clearly intends to care for persecuted peoples, but cannot 
do so effectively through the current framework. Structured 
payments from the states responsible for creating the refugee 
crises would lessen the financial strain on caring for the refu-
gees, and close the gap between actual costs and donations 
received. It is clear that more funding is necessary to care for 
the more than twenty million refugees that exist today – a pay-
ment structure from the refugee-creating state would be a key 
change in closing the funding gap. 

Conclusion

When a state accepts an influx of refugees, it should be 
compensated for caring for those individuals. The refugee-
receiving state must show that there was an internationally 
wrongful act committed, and must show that the act violates 
an obligation owed erga omnes partes to properly have stand-
ing. If the injured state can clear these obstacles, compensation 
is due. The framework exists to hold states responsible for the 
creation of refugees: a bold state simply needs to pursue it. The 
future of refugeeism could be changed drastically if an interna-
tional safety-net of compensation is implemented, beginning 
with the financial responsibility of states creating refugees.   

About the Author

Nicole Pitchford is a recent graduate of Wayne State Univer-
sity Law School, where she was a member of the Jessup Interna-
tional Moot Court Team. At the 2018 Jessup competition, Nicole 
was the fourth place oralist, and she was a member of the best ap-
plicant team in the world.  Nicole is currently a research attorney 
with the Michigan Court of Appeals and will be clerking in the 
Western District beginning in 2019.  She plans to stay involved 
with Jessup and hopes to practice international arbitration after 
her clerkships.
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Justice Kavanaugh’s Impact to International and National 
Security Law Cases at the Supreme Court:  Momentous Shift 
or Exaggerated Impact?

By Nicholas W. Mull

Nicholas W. Mull

Coverage of the confirmation hearings and appointment of 
U.S. Supreme Court Justice Brett Kavanaugh was inundated 
with doomsday predictions concerning the future of abortion 
rights and the status  of  social justice issues such as sexual 
orientation and gender identity.  Many argued that a Justice 
Kavanaugh would clearly diverge from the legacy of Justice 
Kennedy, whom he would replace, on these and other issues.1  
Toward the end of the confirmation process, discussion fo-
cused almost entirely on past sexual assault allegations.2  

These issues are without doubt of great significance.   Their 
prominence, however, left little room for discussion of how 
Justice Kavanaugh’s appointment would impact international 
issues before the Supreme Court.  Specifically, how would Jus-
tice Kavanaugh address national security issues, the respect 
given (or not given) to international law, and the use of for-
eign jurisprudence as persuasive authority before the Supreme 
Court?3  These issues are of critical importance to preserving 
the rule of law, the standing of the United States in global 
affairs and the ability of the United States to operate with its 
allies and partner nations.

Similar to the doomsday predictions regarding abortion, 
some commentators in the much smaller circle of foreign re-
lations law scholars made predictions about Justice Kavana-
ugh’s impact on national security and international law cas-
es.4  They argued that he has supported an almost-absolute 
deference to national security decisions made by the Execu-
tive Branch and a belief in expansive Executive war powers 
not constrained by international law.5 Some have remarked  
that the Court would shift as a result of losing the “interna-
tionalism” of Justice Kennedy and gaining the “new sover-
eigntism” of Justice Kavanaugh.6  

This article is by no means a robust analysis of Justice Ka-
vanaugh’s extensive record on international law and national 
security issues.  Further, it is not intended to paint an exagger-
ated picture of his impact in these areas.  It is instead intended 
to provide a broad overview of Justice Kennedy’s legacy in this 
area; discuss why Justice Kennedy’s positions were controver-
sial; describe Justice Kavanaugh’s general judicial philosophy 
on these matters; and briefly review the application of his phi-
losophy on international and national security law to several 
notable cases.

The Legacy of Justice Kennedy on 
International Law

 To appreciate the potential impact of 
Justice Kavanaugh’s ascension to the Su-
preme Court on its  jurisprudence related 
to international law, it is necessary to look 
at the legacy of Justice Kennedy in this area. 
Along with Justice Breyer, Justice Kennedy 
over three decades “shepherded an evolv-
ing, increasingly productive relationship 
between the United States and international law.”7  

Justice Kennedy, despite his conservative roots, regularly 
provoked anger among those with a traditional view of nation-
al sovereignty.8  He was known to cite “foreign jurisprudence 
in pivotal court decisions” in which he “rejected the conserva-
tive notion that the U.S. Constitution should be hermetically 
sealed, to avoid contagion from legal reasoning and trends in 
other lands, even fellow democracies.”9  

In Roper v. Simmons, for example, where in 2005 the Court 
in a 5-4 decision struck down the juvenile death penalty as 
cruel and unusual punishment in violation of the Eighth 
Amendment;Kennedy based his opinion in part, on interna-
tional human rights law.10  Justice Kennedy relied primarily 
on laws passed by state legislatures and the practices of  U.S. 
states as “essential instruction.”11   The state argued that there 
was, regardless, no national consensus against the juvenile 
death penalty, and cited the reservation of the United States 
to its accession to the International Covenant on Civil and 
Political Rights (ICCPR) Article 6(5), which prohibits the 
juvenile death penalty, as evidence.12  Justice Kennedy did 
not put much weight to the reservation as it was made more 
than a decade prior, and subsequent practice by state legisla-
tures and the U.S. Congress with the Federal Death Penalty 
Act of 1994 indicated a building consensus against the juve-
nile death penalty.13  

It was only at this point in his analysis that Justice Kennedy 
referred to the history of the Court looking to the law of other 
countries, and to international law generally in interpreting 
the Eighth Amendment.14  After noting several international 
human rights treaties prohibiting the juvenile penalty, he re-
ferred to state practice and opinio juris when he commented, 
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“only seven countries other than the United States have ex-
ecuted juvenile offenders since 1990” and that “[s]ince then 
each of these countries” abolished the juvenile death penalty, 
or at a minimum, publicly disavowed its practice.15  

In Graham v. Florida, Justice Kennedy also used inter-
national and foreign law to bolster a majority opinion con-
cerning the Eighth Amendment. The question in Graham 
was “whether the Constitution permits a juvenile offender 
to be sentenced to life in prison without parole for a nonho-
micide crime.”16  Justice Kennedy once again relied primar-
ily on domestic law and only turned to international and 
foreign law to  supplement his conclusions based purely on 
domestic sources.17  He observed that, “[t]here is support for 
our conclusion in the fact that, . . . the United States adheres to 
a sentencing practice rejected the world over.”18.  His analysis 
continued with reference to state practice and opnio juris, not-
ing that only 11 nations that authorized the practice, of which 
only the United States and Israel had ever actually imposed 
the sentence.19  Further, that Israel subsequently changed its 
practice such that the U.S. was alone in the world at the time 
of the case.20  

A third example of Justice Kennedy’s willingness to refer to 
international law and foreign law is Lawrence v. Texas.21  As in  
Roper and Graham, Justice Kennedy relied primarily on evolv-
ing legislative standards in the states, this time to determine 
the continued validity of Bowers v. Hardwick,22 which had af-
firmed  the constitutionality of anti-sodomy laws.23  To the 
extent Justice Kennedy made reference to international and 
foreign law, it was to refute the foundational basis of Bowers 
that the “history of Western civilization and to Judeo-Chris-
tian moral and ethical standards” permitted such legislation 
of morality.24  For example, he cited acts of the British Parlia-
ment and decisions of the European Court of Human Rights 
as evidence.  

Justice Kennedy was often accused by the new sovereign-
tists of promoting a view that American law must conform to 
the laws of foreign nations at the expense of American cul-
ture.25  But as the descriptions of his opinions above demon-
strate, this is incorrect.  Justice Kennedy never defaulted to 
international or foreign law as the first step of his legal analy-
sis.  Furthermore, his incorporation of international and for-
eign law was only used as a supplement to the legal conclusion 
he already made based on domestic law, especially in cases in 
which the United States was a clear outlier in the world.  

Justice Kavanaugh’s Views on International Law

Several commentators have asserted that Justice Kavana-
ugh’s views on international law are critical and dismissive.26  
Professor Ingber of Boston University Law School noted in 
testimony to the Senate Judiciary Committee that Justice Ka-
vanaugh’s views regarding international law, especially as it 
relates to international humanitarian law, are “merely preca-

tory—important for the President to follow, perhaps, as a 
matter of good policy, but not commitments with the force 
of judicially enforceable law.”27  Another commentator asserts 
that Justice Kavanaugh believes “federal courts can disregard 
international law.”28  While these are not unreasonable conclu-
sions, they suggest Justice Kavanaugh believes that interna-
tional law is not in fact law.  This may be an oversimplification 
of his judicial philosophy.

It is true that while a Judge on the D.C. Circuit, Justice 
Kavanaugh made statements that reflect a general disrespect 
for international law, e.g. “[i]t would be a historical anomaly 
to conclude that … foreign or international bodies [have] the 
power to constrain U.S. war-making authority” in reference to 
the law of war.29  But in other cases he has favorably invoked 
international law to rule against the government, albeit, when 
Congress had specifically incorporated international norms 
into U.S. statutes.  An example of this is Hamdan v. United 
States (Hamdan II), where in 2012 he wrote an opinion vacat-
ing Hamdan’s conviction at a military commission for materi-
al support to terrorism after finding that such support did not 
constitute a war crime under the international law of war.30

In Hamdan II, Justice Kavanaugh vacated Hamdan’s con-
viction for material support of terrorism on the grounds that 
it violated the Ex Post Facto clause of the Constitution, which 
was shown through the application of international law.31  
Then-Judge Kavanaugh conducted a thorough analysis of the 
international law of war based on a statute that authorized the 
use of military commissions and incorporated that interna-
tional law.32  Notably, there was no precedent of convictions 
for material support to terrorism in U.S. military commission 
history either33, which is relevant to rationalize then-Judge Ka-
vanaugh’s subsequent concurring opinion in Bahlul II.

In Bahlul II (2014), which overruled Hamdan II, -Judge 
Kavanaugh concurred in the judgment that Bahlul could be 
tried at military commission for conspiracy despite it not being 
a recognized war crime under the international law of war.34  
At first glance, this seems contrary to his opinion in Hamdan 
II.  But, this is where we see that while Justice Kavanaugh will 
apply international law as incorporated by Congress, domestic 
law will have primacy, regardless of whether it is consistent 
with international law.  Judge Kavanaugh concluded that con-
spiracy, unlike material support to terrorism and solicitation, 
is triable at military commission despite not being a recog-
nized war crime under the international law of war.35  His rea-
soning was that the applicable statute at the time of the alleged 
conduct authorized military commissions for “offenses drawn 
from three bodies of law:  federal statutes defining offenses tri-
able by military commission, the international law of war, and 
historical U.S. military commission tradition and practice.”36  
Whereas, the U.S. had never before held a military commis-
sion for charges of material support to terrorism or solicita-
tion, it had a long history of tradition charging conspiracy 
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under U.S. law at military commission back to the American 
Civil War.37  

It should be recognized that Justice Kavanaugh does view 
international law as law, not simply precatory policy guidelines 
as asserted by Professor Ingber.  He views it as law but just not 
law that is automatically incorporated into U.S. law.  In his 
view,  it is beyond the power of the federal courts to apply in-
ternational rules absent express incorporation by Congress or 
in the event of a self-executing treaty.38  His view is more akin 
to a subject-matter jurisdiction argument.39  It is better said 
that Justice Kavanaugh recognizes the U.S. has international 
legal obligations, but it is his belief that the federal courts do 
not have jurisdiction to enforce those obligations.  Instead, his 
view is that the Constitution empowers Congress and the Ex-
ecutive in the case of a self-executing treaty to determine when 
the federal courts have subject matter jurisdiction to rule on 
international law questions because such questions have been 
incorporated into domestic law.40  

At this point, a student of foreign relations law in the Unit-
ed States is likely to ask how this view conforms to the canon 
of the Charming Betsy that “an act of Congress ought never to 
be construed to violate the law of nations if any other possible 
construction remains,”41 and the oft-cited phrase from the Pa-
quete Habana that “[i]nternational law is part of our law, and 
must be ascertained and administered by the courts of justice 
of appropriate jurisdiction as often as questions of right de-
pending upon it are duly presented for their determination.”42  

Justice Kavanaugh’s record indicates a very narrow reading 
of the Charming Betsy canon and the Paquete Habana in that the 
canon of statutory construction would only be applied in cases 
where Congress sought to incorporate the particular law into 
executing legislation, e.g. Torture Victim Protection Act.43  And, 
he would likely rephrase the Paquette Habana quote to a view 
that international law is part of our law, only when Congress and 
the Executive say it is.   As unfortunate as this sounds to pro-
ponents of greater U.S. adherence to its international obliga-
tions, Justice Kavanaugh’s views are logically consistent with the 
notion that the federal courts determine what the law “is,” but 
that under the U.S. Constitutional system, it is the province of 
the political branches to “make” the law.  Additionally, as long 
as the concept of self-executing v. non-self-executing treaties has 
merit in the U.S. legal system, it could be argued that a paral-
lel system should be in place for customary international law; 
that is, it can only be applied when incorporated through its 
own version of executing legislation.  Judge Kavanaugh’s views 
thus mirror the U.S. Supreme Court’s own view that the “po-
tential implication for the foreign relations of the United States 
… should make courts particularly wary of impinging on the 
discretion of the Legislative and Executive Branches in manag-
ing foreign affairs.”44

More fundamentally, Justice Kavanaugh views the Charm-
ing Betsy and Paquete Habana’s favorable reception of custom-

ary international law into United States law as more or less 
superseded by the Erie doctrine.45  

Prior to Erie, customary international law was viewed as 
part of a federal general common law according to Kavanaugh, 
which permitted federal judges to incorporate customary in-
ternational law principles at their discretion.  But Kavanaugh 
views Erie as having substantially limited or wholly done away 
with that discretion, meaning that customary international 
law cannot be relied upon absent its affirmative incorporation 
by a “domestic sovereign source.”46  Others on the contrary, 
like prominent scholar Professor Harold Koh, view customary 
international law as a specific field of federal common law that 
survives Erie.47  Further, Justice Kavanaugh’s view does appear 
to be even more narrow than that required by Sosa v. Alvarez-
Machain because while the U.S. Supreme Court stated that 
“the door is still ajar subject to vigilant doorkeeping” to a “nar-
row class of international norms today” post-Erie, his view is 
more consistent with the notion that the door is closed.48

Lastly, it has been said that Justice Kavanaugh provides un-
due deference to executive decisions in the context of national 
security and foreign relations.49  This is generally consistent 
with his record on the D.C Circuit, but there is a plethora of 
Supreme Court precedent doing the same.  So it is not fully 
convincing that Justice Kavanaugh will engineer a new shift 
toward even greater deference to factual determinations on 
national security questions by the Executive.  Indeed, contrary 
to the criticism, he has authored opinions showing a wariness 
of unchecked executive power, specifically as it relates to the 
power of Congress to regulate the Executive.  In his concur-
ring opinion in El-Shifa Pharmaceutical Industries Company v. 
United States, then-Judge Kavanaugh disagreed with the ma-
jority’s application of the political question doctrine to avoid 
deciding the merits of the case.50  The majority applied the 
political question doctrine to a claimed statutory violation 
by President Clinton ordering air strikes in Sudan in 1998 in 
response to the embassy bombings in Kenya and Tanzania.51  
Judge Kavanaugh noted, “[a]pplying the political question 
doctrine in statutory cases thus would not reflect benign def-
erence to the political branches.  Rather, that approach would 
systematically favor the Executive Branch over the Legislative 
Branch.”52  Noting this case is not intended to argue that Jus-
tice Kavanaugh does not believe in broad Executive power, 
especially in the realm of national security.  It is intended to 
point out that it is not fair to characterize his judicial record as 
favoring unchecked executive power.

Implications for the Future

The reality is that Justice Kavanaugh’s views on (i) the ap-
plication of international law, and (ii) the use of foreign law 
and the opinions of foreign and international courts or tri-
bunals as persuasive authority to help interpret principles of 
the U.S. Constitution will mark a clear departure from the 
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views of Justice Kennedy.  The Court may have lost a swing 
vote to a much more predictable conservative who does not 
view the federal courts as generally empowered to decide cases 
on the basis of international law.  But this does not signal the 
death of international law in the U.S. legal system, as some 
have suggested.  One only need to look at Justice Kavanaugh’s 
2012 opinion in Hamdan to see that he absolutely will apply 
and analyze international law when there has been an affirma-
tive act by a political branch to incorporate such body of law 
into the question.53  In that case, his conclusion that providing 
material support to terrorism was not a war crime under the 
law of war included citation to, inter alia, the Rome Statute 
of the International Criminal Court; the Fourth Geneva Con-
vention; the Conference of Paris of 1919; the Statute of the 
International Criminal Tribunal for the Former Yugoslavia; 
the Statute of the International Tribunal for Rwanda; the Stat-
ute of the Special Court for Sierra Leone; and even to several 
well respected scholars in the field of international law.54  So 
it is incorrect to say he does not recognize the validity of in-
ternational law.  Judge Kavanaugh simply views the political 
branches as the appropriate actors to incorporate international 
law into the U.S. legal system, rather than the judiciary.

As indicated in the introduction, this analysis is a broad 
overview meant to provide, in part, an understanding of Jus-
tice Kavanaugh’s judicial philosophy as it pertains to interna-
tional law.  None of the above should be read as a defense of 
that philosophy, or even of Justice Kavanaugh himself.  But, it 
should be read as an attempt to provide some context without 
hyperbole that may shed light as to how future cases touching 
upon international law may be decided.

Ultimately, as mentioned, Justice Kavanaugh seems to 
have a quite different view of the status of international law 
than Justice Kennedy.  But that does not necessarily translate 
into different outcomes for the Court.  The Supreme Court 
can be expected to have a noticeable absence of a swing vote 
on issues touching upon national security and foreign rela-
tions, but much of the deference given to the Executive in this 
realm is long-standing.   
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The Mastery of Technology: Global Effect of Cryptocurrency 
Regulations on Blockchain’s Application in Facilitating 
Natural Disaster Relief

By Ryan M. Mardini

Ryan M. Mardini

Introduction

The rapid proliferation of cryptocurrencies1 has ignited a 
nation-wide discourse about the future of virtual currency 
since the “cryptic” launch of the renowned Bitcoin nearly 
a decade ago.2 As the world’s comprehension of such tech-
nology has dramatically evolved in recent years, interest 
in cryptocurrencies’ underlying distributive technology—
blockchain— has peaked.3 The various merits derived from 
blockchain technology4 are not only endless but have appli-
cability germane to nearly any industry. Whether it be finan-
cial services, health care, cross-border transactions, supply 
chain management, or government, blockchain technology 
can markedly enhance any industry’s security, reliability, im-
mutability, and transparency.

As such, with the burgeoning of global warming causing 
a string of more intense hurricanes,5 this article argues that 
this novel technology can—and should—be deployed by the 
United States government, as well as governments of other 
countries, to facilitate prompt and accurate mechanisms of 
natural disaster relief. This newfound technology, if used ac-
curately and effectively, will help the U.S. and other countries 
authenticate first-party and third-party transactions anywhere 
around the world within minutes—if not seconds—when 
trying to recover from natural disasters. This article examines 
the potential dialectic between U.S. and international govern-
mental regulation of blockchain technology—emboldened by 
the Security and Exchange Commission’s (“SEC”) unrelenting 
pursuit to regulate cryptocurrencies—and the extreme value 
and potential of blockchain’s application to save lives during 
a national emergency. After a brief introduction as to what 
blockchain technology is and how it works, this article dissects 
current U.S. and international regulation of blockchain and 
suggests how those countries can benefit from applying it to 
the current procedures of natural disaster relief.

Blockchain Technology: What it is and How It Works

Blockchain—the technology earning global notoriety for 
being the vehicle underpinning Bitcoin and other cryptocur-
rencies—was poised to introduce a host of novel opportunities 
that have yet to exist.6 The widespread buzz about blockchain 
technology rests on the premise that it is an impenetrable, ev-

erlasting piece of digital technology that 
hosts and holds scores of economic trans-
actions that are effectively programmed 
to document and track anything of val-
ue.7 Arguably, its strongest potential is to 
disintermediate, facilitate, and accelerate 
financial transaction visibility amongst 
ecosystems around the globe.8

At its core, a distributed ledger is a da-
tabase shared with all participants in a net-
work that stores every transaction executed 
between the participants of a peer-to-peer (P2P) network and 
is verified through mutual consensus of those participants.9 
Consequently, when two or more parties engage in a trans-
action on the blockchain ledger, the transaction is publicly 
broadcasted to their entire network asking them to verify its 
authenticity.10 A central feature of a distributed ledger is that 
the record of any transaction by participants in that network is 
verified collectively and immutably recorded by all the nodes11 
in that network that is automatically being updated. 12 It pro-
vides the long sought-after flexibility and durability via its 
storage on multiple locations, making the information both 
public and easily verifiable, which proves to be a tremendous 
aid when administering relief to areas effected by natural di-
sasters.

In layman’s terms, blockchain is a distributed ledger, or 
“a list of transactions that is shared among a number of com-
puters, rather than being stored on a central server.”13 With 
respect to cryptocurrencies, blockchain is to Bitcoin what 
an engine is to a vehicle—the fundamental technology that 
has been a buttress for all cryptocurrencies. Once new trans-
actions are broadcasted to all nodes in a network, each node 
collects those transactions into a block and works on finding 
a permission-less proof-of-work for its block (i.e. colloquially 
known as “mining”).14 As a result, blockchain possesses unique 
characteristics: it is global and transnational, provides resilient 
and tamper-resistant data, and is transparent and holds non-
repudiable records. Against this premise, blockchain is the 
ideal platform that has the technological prowess to streamline 
any government’s natural disaster relief procedures, not only 
saving them money, but also saving the lives of its citizenry.
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U.S. and International Regulation of Blockchain 
Technology

As a disclaimer, this article acknowledges and notes the 
fact that most U.S. regulations that surround blockchain tech-
nology today revolve around regulating the use and sale of 
cryptocurrencies via the Initial Coin Offering (“ICO”), ven-
ture capital and community funds, proof of work (i.e. min-
ing), and Security Token Offering (“STO”) process, rather 
than regulating the use and deployment of the underlying 
distributive ledger technology itself.15 By and large, the crypto 
space16 has been infused with harsh restrictions from govern-
mental policies attempting to understand this novel technol-
ogy in order to regulate it in some fashion. As soon as the 
Internal Revenue Service (“IRS”) classified cryptocurrencies as 
property,17 the SEC began upping the ante on the regulation 
of digital assets. The overlap of a multitude of federal agen-
cies—each identifying their own unique, and sometimes over-
lapping, mission statements—has generated heaping doses 
of regulations surrounding the sale, use, exchange, issuance, 
and trade of cryptocurrencies.18 But what does that mean for 
blockchain technology in the U.S.? It seems that, while the 
crypto space is drowning in government-fostered regulations, 
the blockchain technology itself enjoys appreciably less rigor-
ous restrictions—on paper, but maybe not in terms of soci-
etal and governmental aftermath, as any further restriction on 
digital assets may have an indirect effect on the continuous 
advancement of blockchain.

In point of fact, the technological innovation is moving 
at a much faster rate than legislation can handle. U.S. federal 
agencies are not only reluctant to regulate the application of 
blockchain technology itself but are also seeking collaborative 
blockchain innovations to help aid in their routine operations. 
By way of example, the U.S. Department of Homeland Secu-
rity (“DHS”) has expressed its interest in applying blockchain 
to procedures germane to its scope of activities: one related to 
forensic analysis of transactions and the other concerning the 
“licensing and certification functions performed by its three 
subsidiaries: the US Customs and Border Protection (“CBP”), 
US Citizenship and Immigration Services (“USCIS”), and 
Transportation Security Administration (“TSA”).”19

Internationally, cryptocurrencies are subject to a similar 
measure of scrutiny.20 Not only have most countries around 
the world enacted some form of legislation to curtail the bur-
geoning fraud-related matters surrounding the fluid nature of 
cryptocurrencies, some countries have banned any and all ac-
tivities associated with digital assets.21 Further, the European 
Commission enacted a legislative bill that subjected custodian 
wallet providers and nearly all cryptocurrency exchange plat-
forms to perform the highest level of due diligence when ex-
changing digital assets in order to “detect, prevent, and report 
money laundering and terrorist financing.”22

Certainly, regulating cryptocurrencies does not correlate 

to regulating blockchain technology. In the United Kingdom, 
for example, “there is currently no official legislation when it 
comes to the use of blockchain technology from the Finan-
cial Conduct Authority (“FCA”).”23 Moreover, the European 
Commission, while enacting hawkish crypto-related policies, 
sought synergetic opportunities in utilizing innovative finan-
cial technology (“FinTech”), such as blockchain.24 Resultant-
ly, it seems that while virtual currencies are subject to stern 
regulations and guidelines, blockchain technology somewhat 
evades these regulations. The international regulations sur-
rounding crypto, however, may possibly have an unfavorable 
effect on blockchain’s future progression, as virtual currencies 
and distributive ledger technology go hand-in-hand.

 

Blockchain’s Application to Natural Disaster Relief

The question remains: how can blockchain be applied to 
situations of natural disasters? Scientific research shows that 
global warming is causing the earth to heat up, creating a high-
er risk of more volatile weather patterns across the world.25 The 
U.S. and other countries have recently witnessed more human-
itarian crises caused by an increase of natural disasters due to 
global warming.26 Current U.S. disaster management systems 
employ a centralized network where the government serves as 
an intermediary between any two parties.27 If local authorities 
cannot handle the situation, the federal government, via the 
Federal Emergency Management Agency (“FEMA”), steps in 
and oversees distribution of all funds and medical supplies.28 
This current regime allows for a high chance of corruption 
with respect to the transaction of monetary funds from FEMA 
to third parties as it has been proclaimed that “the wake of a 
natural disaster creates many new opportunities for fraudulent 
appropriation by public officials.”29

Blockchain helps governments track any transaction that 
has been made in a relief fund to the various effected cities. 
This not only minimizes monetary corruption, but also eradi-
cates the issues of excess waste of food items, medicine, and 
first-aid kits shipped to cities due to lack of inventory knowl-
edge through supply chain mechanisms. All of this is executed 
while simultaneously tracking all monetary transactions that 
are sent to an affected area. Resultantly, blockchain solves the 
problem of lack of transparency and communication between 
all parties to a transaction. Blockchain has been proven to be 
a tremendous source in a supply-chain crisis, because “the ex-
istence of a verifiable database of all transactions, as well as 
a transparent record of provenance, keeps shippers and their 
logistics providers aware of the status of their supply chain 
transactions.”30 

Imagine the following hypothetical scenario: a devastating 
typhoon wipes out a large portion of an island in the Pacific 
Ocean near the coastline of Japan. The United Nations then 
initiates an international disaster relief mission whereby the 
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Conclusion

In summation, governments worldwide are focusing their 
efforts on regulating the sale and use of cryptocurrencies. 
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