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In This Issue
Since the September 11th terrorist attacks, one of  the great dilemmas facing 

the United States is how to effectively secure our borders without becom-
ing an isolated, closed society, with an imperiled economy.  The Department 
of  Homeland Security (DHS) has now implemented what it believes to be an 
effective solution to this conundrum.  The program is called US VISIT, an 
acronym for U.S. Visitor and Immigrant Status Indicator Technology.  The 
program was unveiled to the public on April 29, 2003, by DHS Secretary, Tom 
Ridge, and implemented January 5, 2004, at dozens of  air and seaports.

A Brief History of Entry/Exit Data Collection
More than seven years ago as part of  the Illegal Immigration Reform and 

Immigrant Responsibility Act of  1996 (IIRAIRA),1 the Attorney General was 
directed by Congress through Section 110 of  the Immigration and National-
ity Act to develop an automated entry/exit system for every foreign national 
entering and leaving the United States.  The following year, Congress, under 
pressure from trade organizations and international corporations fearing 
enormous delays in traffic, particularly along the northern border, moved to 
exempt land borders from Section 110 through the Border Improvement and 
Immigration Act of  1997.  The legislation had bipartisan support and was 
introduced by Senators Spencer Abraham (R-MI), Ted Kennedy (D-MA), and 
Alphonse D’Amato (R-NY).  Canadian citizens and Mexican laser visa holders 
were exempted from the entry/exit controls.

On June 15, 2000, President Bill Clinton, in response to strong opposition 
from the business sector to weaken and do away with Section 110, signed into 
law the INS Data Management Improvement Act of  2000 (DMIA).2  This 
law mandated that legacy INS (or the current U.S. Customs and Border Pro-
tection (CBP)) create a centralized database to organize and coordinate entry 
and exit data currently collected at ports of  entry.  This is the principal law 
mandating creation of  an automatic entry/exit system integrating alien arrival 
and departure data.

Following the terrorist attacks of  September 11, 2001, and heightened 
security concerns related to ongoing terrorist threats, the government, through 
a reorganized DHS, moved rapidly to implement a comprehensive system 
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of  information gathering on foreign 
nationals entering and leaving the 
United States.

What Is US VISIT?
As DHS itself  describes it, US 

VISIT is a high priority initiative that 
is designed to improve overall border 
management through the collection 
of  arrival and departure information 
on foreign visitors and immigrants 
who travel through our nation’s air, 
sea and land ports.3  There are nearly 
400 U.S. ports of  entry along land 
borders, airports and seaports as well 
as nearly 200 visa issuing U.S. consular 
posts overseas.  Data sharing among 
the ports of  entry and the consular 
posts has often been nonexistent or 
problematic at best.

US VISIT is the first comprehen-
sive attempt to coordinate databases.  
Consular posts will ultimately be re-
sponsible for biometric intake of  two 
fingerprints and digital photographs 
of  all nonimmigrant visa applicants.  
The biometrics will be entered into 
the automated identification system 
(IDENT), which will be integrated 
with the entry/exit system compo-
nent of  US VISIT.  The alien’s bio-
metric and other information will be 
checked against law enforcement and 

intelligence data to determine whether 
the alien is a threat to national secu-
rity or public safety or is otherwise 
inadmissible.4  US VISIT is in fact 
the implementation of  Section 110 
of  IIRAIRA and the DMIA.  It is 
an automated entry/exit system that 
collects and shares information on 
foreign nationals with nonimmigrant 
visas entering and leaving the United 
States.  The data includes travel details 
and biometric identifiers.  A biometric 
identifier is a physical characteristic or 
other attribute unique to each person 
that can be collected, stored and used 
to verify the claimed identity of  a per-
son who presents himself  or herself  to 
a border inspector.  Examples of  bio-
metric identifiers include, but are not 
limited to, the face captured in a pho-
tograph, fingerprints, hand geometry 
measurements, handwriting samples, 
iris scans, retina scans, voice patterns, 
and other unique characteristics.5

The US VISIT program was im-
plemented January 5, 2004, through an 
interim final rule and notice, effective 
the same day, published by DHS.6  The 
rule provided that DHS has statutory 
authority to require aliens to provide 
fingerprints, photographs or other 
biometric identifiers upon arrival in 
or departure from the U.S. as part of  
implementation of  US VISIT.  The 
rule applies only to aliens seeking 
admission pursuant to nonimmigrant 
visas who travel through certain des-
ignated air and seaports.  US VISIT is 
not yet in place at land borders.

There are several exemptions to 
the US VISIT requirements.  It does 
not apply to A-1, A-2, C-3, G-1, G-
2, G-3, G-4, NATO-1, NATO-2, 
NATO-3, NATO-4, NATO-5, or 
NATO-6 visas.  It does not apply to 
children under the age of  14 or per-
sons over the age of  79.  The Secretary 
of  State and Secretary of  Homeland 
Security may also determine certain 

“…biometric identifiers in-
clude, but are not limited to, 
the face captured in a photo-
graph, fingerprints, hand geom-
etry measurements, handwriting 
samples, iris scans, retina scans, 
voice patterns, and other unique 
characteristics.”

other exemptions jointly.  The rules 
also do not apply to travelers seeking 
to enter under the Visa Waiver Pro-
gram (VWP).  However, aliens travel-
ing under the VWP after October 26, 
2004, will require a machine-readable, 
tamper-resistant passport meeting 
international civil aviation organiza-
tion biometric standards unless the 
passport is unexpired and was issued 
before that date.  Although US VISIT 
is not implemented at land ports, the 
rule does apply to Canadians and 
Mexicans entering through air and 
seaports.

Upon arrival at air and seaports, 
inspectors will scan two fingerprints 
of  foreign nationals with an inkless 
device and will take a digital photo-
graph, a process that DHS estimates 
should take about 15 seconds to com-
plete.  At present, these will be the 
only biometric identifiers used, but 
DHS reserves the right to expand 
the types of  biometric identifiers in 
the future, if  necessary, for national 
security.  These identifiers and other 
information the person provides will 
be used in determining whether to ad-
mit the traveler.  The fingerprints and 
photographs will be entered into the 
IDENT system and compared against 
biometric information already stored 
in IDENT to determine whether the 
alien is an imposter or otherwise in-
admissible.  Upon exit from the U.S. 
at a designated air and seaport, the 
foreign national traveler will go to a 
work station or kiosk to scan his or her 
travel documents, have his or her pho-
tograph compared, and provide his or 
her fingerprints on the same type of  
inkless device.  The exit process will 
not have the same direct oversight by 
DHS as the entry process.

Relationship to NSEERS
There is a close inter-relationship 

between US VISIT and the National 
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Security Entry/Exit Registration Sys-
tems (NSEERS) program that was 
implemented two years ago.7  Under 
the original NSEERS program, aliens 
from certain countries whose presence 
in the U.S. “warrant monitoring for 
national security or law enforcement 
reasons” had to comply with both ar-
rival and departure requirements for 
biometrics collection and additional 
questioning and were also required 
to re-register at the local INS office 
after 30 days or on an annual basis.  
Departure could only take place at 
certain approved ports.  The manda-
tory 30 days and annual re-registra-
tion of  NSEERS were suspended on 
December 2, 2003, but the entry and 
exit requirements of  NSEERS remain 
in place.  The special entry/exit reg-
istration procedures under NSEERS 
will meet the requirements of  the US 
VISIT interim final rule for entry and 
exit inspection for persons subject to 
NSEERS.8

Future Expansion of US VISIT
Beginning December 31, 2004, the 

US VISIT program will be expanded 
to include the 50 busiest land ports.  
The expansion of  the program to the 
busiest land ports will pose enormous 
challenges.  Dan Stamper, President 
of  the Detroit International Bridge 
Company, testified before Congress 
that the Ambassador Bridge handles 
approximately 30,000 vehicle cross-
ings per day and calculated that 
“assum[ing] the most efficient and 
remarkable entry and exit procedures 
in the world [that] will take only 30 
seconds per vehicle, and making the 
equally optimistic assumption that 
only half  of  the vehicles have to 
go through procedures, that would 
amount to an extra 3,750 minutes of  
additional processing time each day.  
There are only 1,440 minutes in a day.”  
Based on this analysis, the implemen-

tation of  US VISIT at the Ambassador 
Bridge, for example, would effectively 
close the border.9

Conclusion
US VISIT is the latest and most 

comprehensive attempt by DHS to 
secure our borders while preserving 
the openness that is the hallmark of  
an energetic economic power engaged 
in world commerce.  Whether the pro-
gram will be effective in securing our 
borders is an issue open to debate.  But 
of  equal significance is the very open 
question of  whether US VISIT will 
be capable of  meeting its proposed 
expansion to the nation’s busiest land 
ports by the end of  this year. þ

Footnotes
1 Pub. L. 104-208, 110 Stat. 3009 (Sept. 

30, 1996).
2 Pub. L. 106-215, 114 Stat. 339 (June 15, 

2000).
3 See 69 FR 468 (January 5, 2004).
4 69 FR 468.
5 69 FR 470.
6 69 FR 467-481.
7 See 8 CFR 264.1(f)(8).
8 69 FR 473.
9 Subsequently quoted in testimony of  

Kathleen Campbell Walker before 
House Select Committee on Homeland 
Security’s Subcommittee on Infrastruc-
ture and Border Security, January 28, 
2004.  See 81 Interpreter Releases 150 
(February 2, 2004).

STATE BAR OF MICHIGAN

     INTERNATIONAL LAW SECTION
International Law Section Law Student Scholarship 

Award

The International Law Section of  the State Bar 
of  Michigan announces its inaugural International 
Law Section Law Student Scholarship Award.  Each 
year, the International Law Section will host the 
Award at one of  the following Michigan law 
schools: Ava Maria School of  Law; Michigan 
State University – DCL College of  Law; 
Thomas M. Cooley Law School; University 
of  Detroit Mercy School of  Law; the Univer-
sity of  Michigan Law School; and Wayne State 
University Law School.  For 2003-2004, Wayne 
State University Law School will be the first host 
of  the International Law Section Law Student 
Scholarship Award.  

The Award is open to all law students enrolled 
at the host law school. The purpose of  the 
Award is to recognize law students who have 
demonstrated academic excellence in, or a sin-
cere commitment to, an area of  international 
law as evidenced by academic achievement in 
international law related topics or their active 
participation in international law related activi-
ties.  The winner of  the Award will be chosen 
by select faculty at the host law school who may 
consider any one or more of  the following in 
their evaluation:

1. Written Exam 
2. Oral Advocacy
3. An Original Work of  a Single Author 
4. Involvement in Law School or 
    Bar Activities

A monetary prize of  $1,000 will be given to 
the student at an award ceremony to be held 
at the host law school, and the student will be 
recognized in the Fall edition of  the Michigan 
International Lawyer. If  the award is based on 
an unpublished article, the article will be eligible 
for publication in the Michigan International 
Lawyer.

The International Law Section of  the State 
Bar of  Michigan provides education, informa-
tion, and analysis to enhance and advance the 
knowledge and understanding of  international 
legal issues and encourages cordial association 
and exchange of  ideas among those interested in 
international law related matters through meet-
ings, seminars, public service programs, and the 
Michigan International Lawyer.

For further information, contact:
Lois Elizabeth Bingham
Associate General Counsel, R. L. Polk & Co.
Phone: (248) 728-7791 
Email: lois_bingham@polk.com
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As a member of  a small delega-
tion of  past and present state and 

local bar leaders, it was my privilege 
to visit Havana, Cuba, this past fall.  
The delegation was nonpartisan in 
orientation, and the trip was entirely 
educational in nature.  There was no 
agenda other than to engage in face-
to-face meetings with members of  
the Cuban bar.  Much of  what was 
encountered and learned would not 
be terribly new or revealing to many.  

But certain insights and perspectives 
were gained that could only come 
from first-hand experience.

Havana
Anyone traveling to Cuba cannot 

help but be struck by the beauty of  
the country and the degree to which 
Havana was, at one point, a very strik-
ing city.  The settings are reminiscent 
of  the scenes from movies made many 
years ago.  The grand boulevards and 
the grand hotels still exist in various 
states of  repair.  Despite all of  the 
failings of  the Castro regime, and an 
anemic economy, the core of  the city 
remains standing and the basic integ-
rity of  the architecture remains largely 
unaffected.

The tourism that has begun to take 
place in recent years has meant that a 
number of  the grand old hotels and 
other structures are being restored.  
Foreign efforts to assist in maintain-
ing the architecture of  the city have 
been considerable.  Some new build-
ings are being built that blend in with 
existing architecture.  These changes 
provide a sense of  what Havana is 
apt to be like with a more prosper-
ous economy.  In terms of  colonial 
architecture, there is no other city 
in the Western Hemisphere that can 
compare with Havana.    

Yet abutting these signs of  what 
Havana may have been and what it 
could be are stark reminders of  the 
bleak poverty in which the masses 
live.  One may stay in the equivalent 
of  a four - or  five-star hotel.  But less 
than a block away residents and guests 
at lesser hotels do not have sufficient 
water pressure for showers and for 
many basic needs.  Even in the areas 
where buildings have been restored, 
most of  the buildings and apartments 
remain in a state of  disrepair.  

Cuba: A Recent Visitor’s Perspective
By: Stuart H. Deming, Deming PLLC

“Anyone traveling to 
Cuba cannot help but be 
struck by the beauty of the 
country and the degree to 
which Havana was, at 
one point, a very striking 
city.”

Time Warp
For anyone who grew up in the 

1950s, one’s head swivels again and 
again as one sees cars passing by that 
one can only remember in their child-
hood in the United States.  There are 
newer vehicles made in Europe and 
elsewhere.  But nearly half  of  the ve-
hicles are models of  U.S. automakers, 
all of  a vintage before 1959 and most 
in remarkably good condition.  For a 
sports fan, the pervasive presence of  
sandlot baseball is impressive.  It gives 
one a glimpse of  what sandlot baseball 
was like prior to World War II in the 
United States.  It is played everywhere, 
often improvised with sticks and other 
articles and often in street settings.

“...nearly half of the vehicles 
are ...all of a vintage before 
1959.”

In combination with this seeming 
time warp are the presence of  many 
residential neighborhoods in the more 
prosperous parts of  Havana that re-
mind one of  the neighborhoods in 
South Florida or parts of  California.  
Portions of  the yard or portions of  the 
home have been converted into small 
restaurants for small groups.  In such 
settings, one feels as if  they are in the 
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backyard at a home in the suburbs in 
the United States. 

Traditions similar to what tour-
ists encounter in the United States 
are also encountered in Cuba.  At the 
fort overlooking the harbor in Havana 
a cannon is shot every evening at 9:00 
p.m.  Cubans dressed in colonial uni-
forms march out in a ceremony that 
has taken place every day since well 
before the revolution.  Large crowds 
of  Cubans and tourists all gather to 
watch the spectacle each evening.  

The People
Cubans have a great affinity for 

Americans.   Whether one interacts 
with hard-liners or the person on the 
street, there is an absence of  the ten-
sion that was encountered when trav-
eling in Eastern Europe prior to the 
downfall of  the Iron Curtain.  Almost 
everyone, including those closely as-
sociated with the Castro regime, have 
members of  their family in the United 
States.  There is regular interaction by 
telephone with those family members 
and familiarity with what is taking 
place in the United States. 

But Cuba is not a classless society.  
Like the United States, a dispropor-
tionate number of  people of  African 
descent live in the most blighted areas 
and are employed in the more labor 
intensive positions.  The political 
elite live in the more attractive parts 
of  Havana.  The children of  party 
elites have all of  the paraphernalia 
of  American children.  In dramatic 
contrast, most children are seen with 
toys and sporting equipment cobbled 
together from sticks, pieces of  wood, 
and spare parts.   

U.S. Interests Section
Though the United States does 

not have formal diplomatic relations 
with Cuba, many of  the functions car-
ried out by a U.S. Embassy are carried 

out by the U.S. Interests Section of  the 
Swiss Embassy in Havana.  The facility 
is large and very much like that of  a 
U.S. Embassy staffed by State Depart-
ment officials.  With large populations 
very close to one another and strong 
historical ties, there are very practi-
cal reasons for each country to have 
“interests section” associated with the 
Swiss Embassy in each capital. 

In our meetings with representa-
tives of  the U.S. Interests Section, 
it was conceded that there was no 
interaction with the Swiss Embassy.  
Indeed, the respective buildings are 
not even within range of  one another.  
The relationship is what can only be 
described as a legal fiction.  The of-
ficials at the U.S. Interests Section very 
much welcomed visits by U.S. citizens 
to Cuba.  The critical factor from their 
perspective is the need for interaction 
with Cubans as opposed to spending 
time at a resort.  The U.S. Interest 
Sections actively monitor political 
developments in Cuba.  But a large 
part of  its function relates to manag-
ing the exodus of  Cuban refugees to 
the United States.  

Refugees
Unbeknownst to almost anyone 

outside of  Cuba is the annual exodus 
of  over 20,000 Cubans to the United 
States.  This practice arose out of  a 
compromise that was reached as a 
result of  the Murial boatlift that took 
place during the Carter administration 
in the late 1970s.  In response to U.S. 
criticism, the Castro regime emptied 
the prisons in Cuba and allowed 
thousands of  hardened criminals to 
flee to the United States.  The result 
was a situation that ultimately forced 
the United States to seek a diplomatic 
resolution.  

The compromise that was ulti-
mately reached has led to the issuance 
annually of  over 20,000 visas to Cu-

bans to emigrate to the United States.  
These visas are issued through the U.S. 
Interests Section in Cuba.  Cubans are 
selected on the basis of  what is re-
ferred to as a “lottery” associated with 
numbers assigned a number of  years 
ago.  While the lottery is not premised 
on racial orientation, the net effect of  
all of  the emigration since the revolu-
tion, including the mass exodus of  the 
wealthy in the early years, has meant 
that the ratio of  Cubans of  primarily 
European heritage is much less today 
than at the time of  the revolution.

Doing Business
Doing business in Cuba is diffi-

cult.  There are countless reports and 
indicators as to the difficulty of  doing 
business in Cuba.  The economy is in 
ruins.  Sugar no longer is a primary 
export.  To the degree that the void 
is being filled, tourism is the means 
by which Cuba obtains its foreign 
currency.  But all indicators are that 
only enough tourism is permitted to 
provide Cuba with a minimum of  for-
eign currency for it to survive.  This 
same practice of  limiting interaction 
with the outside world extends to 
other forms of  foreign investment 
and business in Cuba.

The rhetoric offered by Cuban of-
ficials does not coincide with what one 
learns from foreigners doing business 
in Cuba.  The problems are multifacet-
ed.  Cuban authorities and businesses 
lack sophistication and experience in 
handling international transactions.  
The motivation of  Cuban lawyers to 
achieve practical solutions is also a 
problem.  Unlike the initiative exhib-
ited by foreign firms doing business in 
Cuba, meetings with Cuban officials 
concerning foreign investment were 
essentially ceremonial.

But the biggest problem relates 
to government policies and attitudes 
that make the process cumbersome 
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Continued on page 16.

and difficult.  Impediments of  one 
form or another are repeatedly im-
posed.  Policies change, new approv-
als are required, and no ready means 
are made available to effectively cut 
through the red tape.  These prob-
lems are compounded by a decrepit 
and, in many instances, non-existent 
infrastructure.  

The Embargo
Sophisticated Cubans are not 

naïve with respect to the degree to 
which presidential politics in the 
United States plays a critical role in 
the continuation of  the U.S. embargo.  
They understand the political realities.  
On the other hand, what one comes 
away with as a result of  a trip of  this 
nature is a better understanding of  the 
degree to which the current regime in 
Cuba very much welcomes the em-
bargo.  It limits interaction with out-
siders, and it provides a ready excuse 
for a failed economy.  One receives 
indications from multiple sources that 
the Castro regime is responsible for 
precipitating the incidents each time 
the United States moves towards eas-
ing the embargo.   

In discussions of  the embargo 
with those who express reservations 
concerning the current regime, and 
even outright dissidents, there is little 
question as to their opposition to the 
embargo.  The need for interaction is 
viewed as far more important than 
putting economic pressure on the Cas-
tro regime.  With so much of  the in-
ternational banking system tied in one 
way or another to the United States, 
the embargo creates serious problems 
even for foreign businesses not subject 
to the U.S. sanctions.  Extra time and 
resources must be expended to ensure 
that funds are not caught up in the U.S. 
banking system.

“...what one comes away 
with as a result of a trip of this 
nature is a better understand-
ing of the degree to which the 
current regime in Cuba very 
much welcomes the embargo.  
It limits interaction with out-
siders, and it provides a ready 
excuse for a failed economy.” 

Level of Repression
In Cuba, one does not sense the 

level of  reserve towards foreigners, 
and especially Americans, that one 
encountered in Eastern Europe dur-
ing the Cold War.  Indeed, one can be 
at social functions whereby outspoken 
opponents of  the current regime are 
present with those who were active 
participants in the revolution.  Yet one 
does not see any sort of  newspaper or 

magazines readily available.  Even dur-
ing the Cold War, though not Western 
publications, there were newsstands in 
East Germany, Poland and other parts 
of  Eastern Europe.  One learns that 
the Internet and other forms of  access 
to the outside world are not available 
to most Cubans. 

A military presence is not readily 
seen.  Nor are many police observed.  
But the level of  poverty in juxtaposi-
tion to a lack of  crime suggests that the 
state has significant control over much 
of  what takes place in Cuban society.  
Of  particular interest is the manner in 
which control is maintained.  In order 
to pursue most opportunities, whether 
it be in the form of  a position, travel, 
or a benefit of  some significance 
awarded by the state, the input of  the 
party official associated with where 
that Cuban citizen lives is essential.  
This, in turns, provides the incentives 
for large turnouts for demonstrations, 
for cleaning particular areas, and, most 

importantly, for controlling most ac-
tivities of  Cubans.  

In terms of  our formal meet-
ings, most were highly controlled in 
terms of  content.  While communist 
or even socialist dogma was seldom 
discussed, the repetition of  platitudes 
and the failure to address specific situ-
ations limited the candor of  the inter-
change.  At the same time, the absence 
of  what was said and the manner of  
what was said provided insights as to 
the realities of  life for most Cubans.  
The interchanges that took place in 
less formal settings were always more 
revealing.  In these settings, there was 
no sense that the interactions were 
being monitored.

Legal System
It was difficult to discern what 

really takes place on a day-to-day 
basis with the Cuban legal system.  A 
number of  meetings took place with 
members of  the legal community in 
Havana.  Unfortunately, many of  
these meetings were highly struc-
tured.  What was provided in terms 
of  information was very elementary.  
The structure of  the legal system was 
described without any discussion of  
how legal problems for the average 
citizen or even businesses are actually 
addressed.  As a result, it was difficult 
to gain a good grasp of  what most 
Cubans encountered in terms of  the 
legal system.   

Nonetheless, one did gain a sense 
that the Cuban legal system operated 
quite similar to other civil law systems 
in addressing the range of  issues that 
affect most families.  The role of  courts 
in interpreting the law and reviewing 
decisions appears to be almost nonex-
istent.  Five years of  formal study are 
required for an individual to become 
a “jurista.”  A number of  Cuban law-
yers do receive some of  their training 
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According to Statistics Canada 
(July 1, 2003), the population 

of  Ontario was 12,238,300, which 
is 38.7% of  the Canadian popula-
tion.  Ontario’s economy is diverse 
and well-balanced with businesses 
in manufacturing, finance and the 
services industry.  Forty-one percent 
of  all Canadian assets are controlled 
by Ontario companies.  As business 
opportunities in Ontario continue 
to expand, many U.S. companies are 
looking to the Ontario market.

Franchisors looking to expand 
into Canada should be aware of  the 
differences in franchise law in Canada, 
especially the law in Ontario which dif-
fers from the rest of  Canada and the 
United States.  The Arthur Wishart 
Act (Franchise Disclosure), S.O. 2000, 
c.3. (hereinafter Act), that came into 
effect January 1, 2001, and the Regu-
lations made under the Act, changed 
franchise disclosure requirements in 
Ontario.  Some of  the areas of  par-
ticular interest are the application of  
the Act, the disclosure requirements, 
damages for misrepresentation or fail-
ure to disclose and the duty of  fair 
dealing.  The scope is broad and the 
Ontario courts have strictly applied 
the requirements of  the Act.  

Application
The primary purpose of  the Act 

is to promote fairness in franchising.  
Bob Runciman, former Minister of  
Consumer and Commercial Relations 
stated that “a strong, competitive fran-
chise sector helps create and preserve 
jobs in Ontario, and pre-sale disclo-
sure benefits small business investors.  
This in turn promotes a fair, safe and 

informed marketplace and supports a 
level playing field that kindles further 
business growth.”

The Act applies to any franchise 
agreement entered into on or after 
January 1, 2001, as well as any renewal 
or extension of  an agreement if  the 
renewal or extension is to be operated 
partly or wholly in Ontario.1

Parties are prohibited from con-
tracting out of  the Act as provided 
in §10 and §11 which state “[a]ny 
provision in a franchise agreement 
purporting to restrict the application 
of  the law of  Ontario or to restrict 
jurisdiction or venue to a forum out-
side Ontario is void with respect to a 
claim otherwise enforceable under this 
Act in Ontario”2 and “[a]ny purported 
waiver or release by a franchisee of  
a right given under this Act or of  an 
obligation or requirement imposed on 
a franchisor or franchisor’s associate 
by or under this Act is void.”3

When disputes arise, franchisors 
have attempted to argue that the Act 
does not apply to their sale of  the fran-
chise, claiming that the sale falls under 
one of  the exemptions provided in the 
Act such as: partnerships, co-opera-
tive associations, trademark licensing 
and oral agreements.  In MAA Diners 
Inc. v. 3 for 1 Pizza & Wings (Canada) 
Inc. (2003), 30 B.L.R. (3d) 279 (Ont. 
S.C.J.) (hereinafter MAA Diners), the 
court stated that when the franchisor 
is claiming exemption from the Act, 
the burden of  proof  is on the franchi-
sor to satisfy the court that all of  the 
necessary conditions provided in the 
Act are met for exemption status.4 

The Act defines franchise as: “...a 
right to engage in a business where the 

franchisee is required by contract or 
otherwise to make a payment or con-
tinuing payments, whether direct or in-
direct, or a commitment to make such 
payment or payments, to the franchi-
sor, or the franchisor’s associate, in the 

course of  operating the business or as 
a condition of  acquiring the franchise 
or commencing operations.”

By definition, a business that receives 
payment or a series of  payments from 
a distributor or seller of  their goods or 
services, under the direction of  the seller, 
may be deemed a franchise and thereby 
required to conform to the duties and 
obligations of  the Act.  For example, 
Acme Soda U.S. (Acme) would like to 
sell their soda and vending machines to 
Ontario Pop Machines (OPM).  They 
execute a contract that provides Acme 
with 15% of  OPM’s profits from the 
sale of  Acme soda in addition to the 
cost of  the soda and vending machines.  
OPM agrees to abide by the guidelines 
provided by Acme with regard to loca-
tion, maintenance and appearance of  the 
machines.  Acme Soda is not a franchisor 
in Michigan; however, they may, by defi-
nition, fall under the Act in Ontario.

 
“‘…a strong, competitive 

franchise sector helps create 
and preserve jobs in Ontario, 
and pre-sale disclosure benefits 
small business investors.  This 
in turn promotes a fair, safe 
and informed marketplace 
and supports a level playing 
field that kindles further busi-
ness growth.’”

Ontario Franchise Law: 
Considering Business Expansion to Ontario?
By: Carla S. Machnik, Miller, Canfield, Paddock & Stone PLC
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Disclosure Requirements
The requirements for the con-

tents of  the disclosure document, the 
timeline and the method of  delivery, 
and the form of  the document are 
described in §5 of  the Act.  The Act 
requires the following:

“The disclosure document shall
contain,
(a) all material facts, including 
material facts prescribed;
(b) financial statements as pre-
scribed;
(c) copies of  all proposed fran-
chise agreements and other agree-
ments relating to the franchise 
to be signed by the prospective 
franchisee;
(d) statements as prescribed for 
the purposes of  assisting the 
prospective franchisee in making 
informed investment decisions; 
and
(e) other information and copies 
of  documents as prescribed.”5

The disclosure document must 
comply with the requirements of  the 
Act and the Regulations.  “All material 
facts” is a broad requirement and is de-
fined within the Act.6  Rescission of  the 
franchise agreement has been granted 
in instances where the court has de-
termined that the disclosure document 
has failed to include all material facts.  
In 1368741 Ontario Inc. v. Triple Pizza 
(Holdings) Inc., [2003] Ont. S.C.J. No. 
33942 (WL), the court granted rescis-
sion with costs to the franchisee be-
cause the disclosure “documents were 
grossly deficient.” Rescission was also 
granted in 965833 Ontario Limited v. 
Tsianos, (2001) Ont. C.A. No. C31021 
(CanLII), where a discrepancy existed 
between the minimum rent required in 
the disclosure document and the mini-
mum rent required after the closing of  
the agreement.  

Debates have arisen regarding the 
“one disclosure document require-
ment” provided in §5(3), which states 
that “[a] disclosure document must be 
one document, delivered as required 
under subsections (1) and (2) as one 
document at one time.”7  An article 
by P. Jones and F. Zaid, “Complying 
with Ontario’s New Disclosure Law 
– Can You Use an Ontario Supple-
ment to Your UFOC? Yes, You Can 
– with Precautions” (Franchise Up-
date: December 28, 2001), outlines 
some of  the issues that may affect 
the use of  a Uniform Franchise Of-
fering Circular (UFOC) in Ontario.  In 
February 2003, the Ontario Superior 
Court of  Justice commented on the 
requirements of  §5(3) in MAA Diners 
in which the franchisor provided the 
franchisee with an “Agreement Pack-
age” containing “disclosure docu-
ments.”  The court ruled that “[t]his 
paragraph makes reference to disclo-
sure documents, plural, whereas §5(3) 
of  the Act requires one document, de-
livered as one document at one time” 
and “[t]herefore, I am satisfied that no 
disclosure document, as defined in the 
Act and regulations, was provided to 
the applicants.” The ruling in this 
case serves to support the argument 
that the one document requirement 
prohibits the use of  a UFOC with an 
“Ontario Supplement.”  

Damages
The penalties for non-disclosure 

or insufficient disclosure are not lim-
ited to rescission.  If  the franchisor 
omits a material fact or fails to provide 
notice of  a material change the fran-
chisee does not have to establish reli-
ance on the information set out in the 
disclosure since the Act deems reliance 
on the disclosure document.8 

Franchisor obligations upon re-
scission include: refunding any money 
received from the franchisee (except 

for money received for inventory or 
equipment that the franchisor must 
purchase from the franchisee) and 
to compensate the franchisee for 
any losses incurred while acquiring, 
setting up and operating the fran-
chise.9  Courts have included legal 
fees incurred in the setting up of  the 
franchise as compensable losses.  An 
example of  the discretion accorded 
the courts in awarding costs to fran-
chisees is Scott v. 3 for 1 Pizza & Wings 
(Canada) Inc., 2003 WL 22233632 
(Ont. S.C.J.), in which the court ruled 
that the franchisor failed to fully com-
ply with the Act and the disclosure 
requirements of  the Act.  The fran-
chisee was awarded $58,500 for breach 
of  contract, $5,075 for mortgage fi-
nancing, and $11,345.68 in interest 
and recovery for the tax liability they 
incurred as a result of  cashing in their 
Registered Retirement Savings Plan in 
order to finance the franchise.  

The Act also permits a franchi-
see, who suffered a loss because of  
misrepresentation, to claim damages 
against the following individually or 
joint and severally:  the franchisor; 
the franchisor’s agent; the franchisor’s 
broker; the franchisor’s associate and 
every person who signed the disclo-
sure document.10  

Duty of Fair Dealing
Each party to the franchise agree-

ment is under a “duty of  fair dealing in 
its performance and enforcement.”11  
In Shelanu Inc. v. Print Three Franchising 
Corp. (2000), 11 B.L.R. (3d) 100 (Ont. 
S.C.J.), Ontario Superior Court Justice 
Ian Nordheimer stated, “I would have 
found the obligations of  good faith to 
have existed between the parties re-
gardless of  the presence of  the statute.  
All the section of  the statute did was 
codify what I consider were common 
law principles that would have applied 

 Continued on page 20.
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Companies that provide services 
or furnish goods to the defense 

industry need to be aware of  their 
obligations under the Department 
of  State to comply with International 
Trade in Arms Regulations (ITAR) 
even if  they do not transport defense 
articles outside of  the country.

ITAR governs importation and 
exportation of  defense-related articles 
and technology transfers provided on 
the U.S. Munitions List (USML).  The 
USML lists all defense related services, 
goods and technologies (for example, 
parts for military vehicles or aircraft, 
certain chemical or biological agents, 
satellite communication technology, 
etc.).1 All exports of  USML items 
and technology must be licensed by 
the Office of  Defense Trade Controls 
(DTC) (under the State Department) 
unless an exemption exists.2

The definition of  export includes 
sending or taking a defense article 
out of  the U.S. in any manner and 
disclosing or transferring data to a 
foreign person, whether in the U.S. 
or abroad.3  “Foreign person” means 
any natural person who is not a law-
ful permanent resident under the U.S. 
immigration laws.  It also means any 
foreign corporation, business associa-
tion, partnership or other entity not 
incorporated or organized to do busi-
ness in the U.S.4 A transfer of  technol-
ogy to a foreign person that is subject 
to export controls is also referred to 
as a “deemed export.”

Canadian Exemption
Those Michigan companies that 

employ Canadian nationals or work 
closely with Canadian companies as 

part of  their normal supply chain may 
be able to take advantage of  the Cana-
dian exemption and avoid the require-
ment to file for an export license.

The Canadian exemption that al-
lows for license-free exports has four 
basic categories:

1. Temporary import of  articles 
from Canada.

2. Permanent and temporary export 
of  articles and technical data.  De-
fense article includes technical data 
recorded or stored in any physical 
form, models, or mockups that re-
veal technical data directly relating 
to USML items.

3. Defense Service including the 
furnishing of  assistance to for-
eign persons whether in the U.S. 
or abroad in the design, develop-
ment, engineering, manufacture, 
production, or testing of  defense 
articles.  

4. Rexporter/retransfer in Canada 
to another end user or for end use 
in Canada.

Each exemption has its own crite-
ria for eligibility, which may include the 
requirement for the foreign national to 
be registered in Canada in accordance 
with the Canadian Production Act.  

U.S. exporters that seek to take ad-
vantage of  the Canadian Exemption 
will need to establish that access to 
the technical data is limited to eligible 
employees of  the Canadian recipients, 
meaning nationals, dual nationals and 
permanent residents of  Canada.  A 
dual national or permanent resident 
that holds citizenship of  a country 
whose government has been desig-
nated by the Secretary of  State as a 

sponsor of  terrorism will not qualify 
under the Canadian exemption. 

Compliance Considerations
Considerations for company per-

sonnel responsible for compliance:

1. Determine if  there are any non-
permanent residents working 
in U.S. facilities where technical 
data for the military contacts is 
accessible.  

2. Determine if  employees or af-
filiates outside of  the U.S. have 
access to the technical data for 
the military contracts.  

3. Determine if  existing or future 
suppliers are foreign nationals, 
employ foreign nationals or share 
the technical data with foreign 
nationals.  

4. Create a defense trade compliance 
program that includes a manual ar-
ticulating the processes to imple-
ment the company program.

5. Request that all suppliers and 
service providers sign an ITAR 
compliance agreement.

6. Create a technology transfer con-
trol plan to comply with ITAR 
requirements.

7. Determine if  a voluntary disclo-
sure should be filed because of  
a violation of  the Arms Export 
Control Act.

Penalties
Violations of  these regulations 

can result in severe penalties includ-
ing debarment, interim suspension 
and civil penalties.5

To avoid the civil or criminal 
penalties associated with the contract, 

ITAR Compliance: 

      Export Controls for the Defense Industry
By: Andrew Doornaert, Miller, Canfield, Paddock & Stone PLC

Continued on page 30.
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With a noted emphasis on two na-
tions  – China and Iraq –  the 

West Michigan community has been 
enriched by the visit of  numerous 
diplomats, journalists and interna-
tional businessmen over the last six 
months.

In August 2003, the U.S. Commerce 
Department along with the Grand 
Rapids firm of  Warner, Norcross & 
Judd, LLP sponsored a workshop on 
intellectual property rights protection 
in China.  Featured among the speak-
ers was Susan Tong, an international 
trade specialist with the U.S. Depart-
ment of  Commerce.  Ms. Tong stated 
that despite Beijing’s increased efforts 
to enforce the intellectual property 
rights of  foreign firms, Chinese piracy 
of  other’s intellectual works is continu-
ing on an active basis.  She estimated 
that the Chinese knock off  industry of  
U.S. trademarks, patents and copyrights 
is in the range of  $20 billion annually 
with an estimated one in five consumer 
goods manufactured by the Chinese 
being counterfeit.“Nothing is sacred in 
China,” Ms. Tong said.  Ironically, she 
reported that the U.S. Department of  
Commerce web site had been copied 
by the Chinese.  Noting that China had 
joined the World Trade Organization 
in 2002, Ms. Tong said that while 
there are new laws enacted in China, 
enforcement is lagging.  She advised 
U.S. firms to enlist government help 
before and during market penetration 
of  the Chinese market.  After events 
of  product piracy have occurred, she 
stated that the U.S. Foreign Commer-
cial Services export assistance centers, 
including six offices in China, can be 
of  assistance.

In September 2003, Ambassador 
James Creagan, former U.S. Ambas-
sador to Honduras in the Clinton 
administration, spoke to the World 
Affairs Council in Grand Rapids.  In 
his address, Ambassador Creagan 
identified a widening gap between the 
United States and Europe, particularly 
in the arena of  foreign affairs.  The 
clash between the United States and 
Europe was defined most graphically 
when Secretary of  Defense Donald 
Rumsfeld labeled the allies of  “Old 
Europe” and told them essentially to 
get out of  the way if  it wasn’t going to 
help with the war effort.  The U.S. has 
been very action oriented and ready 
to go alone, which some in Europe 
mistook for an American desire for 
isolation.  Ambassador Creagan attri-
butes the differing perspectives and 
approaches to a sense of  “manifest 
duty” by the U.S. rather than one of  
“manifest destiny.”

Europeans antipathy toward war 
can best be understood by observing 
their view toward their quality of  life 
according to Ambassador Creagan.  
He noted that Americans average 16 
days of  holiday a year while Europe-
ans take a minimum of  one month a 
year.  This desire for well-being and 
a higher quality of  life among Eu-
ropeans forms part of  a culture gap 
between the European perspective and 
that of  Americans.  While asserting 
that the U.S. has the right point of  
view concerning the dangers of  ter-
rorism, Ambassador Creagan warns 
that we cannot do it alone.“Bringing 
in other nations and the U.N. is where 
the future is,” he said.  

In October 2003, Tom Gjelten, 

former national security correspon-
dent for National Public Radio, ad-
dressed a group in Grand Rapids on 
issues involving media coverage of  
international affairs.  Once again, the 
subject of  Iraq, including its treat-
ment in the U.S. and foreign press, 
was the center topic of  his remarks.  
Mr. Gjelten was openly critical of  
many high-level U.S. military and in-
telligence officials.  Focusing on the 
U.S. government’s decision to switch 
emphasis from Afghanistan to Iraq, 
Mr. Gjelten said that the key issue 
was how much of  the decision was 
really based on a broad anti-terrorism 
effort or how much on a longstand-
ing desire on the part of  some key 
planners in the Defense Department 
to go to Iraq.  Mr. Gjelten said that 
from his experience as a security af-
fairs reporter, many senior uniformed 
military leaders were unconvinced that 
Saddam Hussein had weapons of  
mass destruction or that there was a 
direct established link with terrorists.  
Throughout his remarks, Mr. Gjelten 
reported that there was a continuing 
tension and dissatisfaction between 
many senior uniform commanders 
and the civilian executives of  the de-
fense establishment including specifi-
cally Secretary Rumsfeld.  However, 
he feels that there are institutional 
restraints placed on reporters in pro-
viding critical analysis of  key national 
security issues.  

In a somewhat unusual homecom-
ing, Ms. Bridget Brink, a graduate of  
East Grand Rapids High School and 
currently special assistant to the Un-
der Secretary for Political Affairs, U.S. 
Department of  State, visited the local 

Michigan International Lawyer
Report from West Michigan 
By: William H. Heritage, Jr., Wheeler Upham, P.C., Grand Rapids, Michigan
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school district as part of  the Depart-
ment of  State Hometown Diplomats 
Program.  This program encourages 
Department of  State officials to make 
trips to their hometown to talk to lo-
cal organizations, schools and elected 
officials about various aspects of  the 
Department of  State’s functions.  Ms. 
Brink has served in various posts as a 
member of  the U.S. Foreign Service 
including a tour at the U.S. Embassy in 
Belgrade, Yugoslavia, as well as serv-
ing in nearby Macedonia and assisting 
with the country’s refugee crisis while 
serving as the Cyprus Desk Officer.  
Recently, she moved to her current 
post covering European and Eur-
asian affairs for the Under Secretary 
for Political Affairs.  In her current 
position, she assists in the day-to-day 
management of  the United States 
regional and bilateral policy issues for 
foreign relations in the European and 
Eurasian spheres.

A number of  West Michigan 
businesses participated in a meeting 
on sourcing production overseas, 
especially in China, sponsored by the 
Association for Corporate Growth in 
Grand Rapids.  Scott Pranger, a Vice 
President for Kurdziel Industries, Inc. 
of  Muskegon, indicated that his com-
pany followed its biggest customer in 
moving manufacturing facilities into 
China in 1996.  The move to China 
helped Kurdziel Industries “weather 
the storm of  the manufacturing reces-
sion,” according to Mr. Pranger.  He 
said that Kurdziel Industries found 
that working in China has presented 
a number of  challenges but that they 
had been quite impressed with the 
“tremendous work ethic” of  the Chi-
nese and the overall quality of  their 
work production.

Another panelist in the sym-
posium was ITC, Inc. of  Holland, 
Michigan.  Their president indicated 
that their company had moved to 

China to find inexpensive tooling and 
discovered that the decision to relocate 
manufacturing there had made their 
U.S. based company more competitive.  
The savings that ITC has realized in 
their tooling venture has been passed 
along the supply chain and ultimately 
supports the U.S. market by making 
ITC’s customers more competitive.  

Mr. Jay Ertl, Vice President of  
Alticor, Inc., noted that his company 
had a long history of  doing business 
in Asia.  Indeed, most of  the Ada 
based company’s sales are located 
off-shore these days but almost all 
manufacturing work is performed in 
the United States.  By sourcing raw 
materials overseas, Alticor benefits its 
U.S. operations and U.S. employment 
by lowering costs.  For instance, Mr. 
Ertl said that the advantages of  min-
ing raw materials from China include 
the diversity of  technology available 
in the Asian nation, the ability to back 
up U.S. sources of  materials and, of  
course, the competitive advantage of  
price.  All of  the panelists agreed on 
several general observations including 
that doing business in China is much 
more complex than originally imag-
ined and that the Chinese culture is 
as diverse as the country.  The panel-
ists also agreed that doing business in 
China is heavily influenced by personal 
relationships.  For that reason, a suc-
cessful Chinese venture cannot be 
established and maintained through 
remote devices and you need to have 
reliable management on-site.

In a separate speech in West 
Michigan, CMS Worldwide Director, 
Jim Gillette predicted that China will 
become the world’s number 2 auto-
mobile maker by 2015.  He indicated 
that he expected that companies like 
Honda, Hyundai, Toyota and Re-
nault-Nissan will be big winners by 
2007 because their new operations 
are growing at a rate of  7.2% annu-

ally.  He anticipates a period of  tension 
and difficulty between the UAW and 
the Big Three United States automak-
ers in the period between 2007 and 
2010 and noted that there will have 
to be some kind of  agreement that 
will allow the Big Three to close more 
plants and right size their operations if  
these companies are going to remain 
competitive in a global marketplace.  
Mr. Gillette indicated that continuing 
globalization of  the auto industry is 
going to force a major restructuring 
in the way U.S. automakers approach 
world markets by 2007 and that will 
affect the way automotive suppliers 
in West Michigan interact with those 
companies.  According to Mr. Gillette, 
“smaller companies are producing 
more niche-oriented products that are 
really catching hold in markets around 
the world.”  He noted that Porsche is 
the most profitable automaker in the 
world on a per-vehicle basis.  BMW is 
second.  He also indicated that auto 
suppliers will continue to transplant 
their companies in a desire to reduce 
operating costs, including unionized 
labor costs.  Mr. Gillette indicated that 
“we’re finally getting lean, learning 
how to produce manufactured goods 
with far fewer employees and literally 
blowing the rest of  the world out.”

In January 2004, the Calvin Col-
lege speakers series featured two ad-
dresses once again centering on the 
Middle East.  Saad Eddin Ibrahim is 
a sociology professor at the American 
University in Cairo and also directs a 
private think tank for developmental 
studies in Egypt with particular em-
phasis on the promotion of  democracy 
in the Middle East.  Professor Ibrahim 
believes that a lack of  religious refor-
mation has prevented Islamic coun-
tries from advancing  technologically 
and spawned radical sects that have 
twisted the tenets of  their own faiths 
into hostility toward other nations.  He 
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noted that the ancient Sharia, which 
outlines the foundations of  Islamic law 
and was developed between the 8th and 
10th centuries, applies Medieval theol-
ogy in today’s modern world.  Profes-
sor Ibrahim said: “it’s a sure fire recipe 
for conflict.”  He concedes that a more 
moderate form of  Islam likely will be 
accepted in the West than in the Middle 
East, but Professor Ibrahim disagrees 
with the detractors who assert that 
reform is nearly impossible because 
Islam has little formal structure or 
no hierarchy to officially command 
a change.

A leading international journalist, 
Fareed Zakaria, addressed the Calvin 
College Series by introducing them to 
America’s “51st state, Iraq.”  In a hu-
morous aside, Mr. Zakaria said that Iraq 
was acquired the same way things are 
acquired at Pottery Barn: “You break it, 
you buy it.”  Mr. Zakaria discussed why 
more democracy doesn't always mean 
more freedom especially in countries 
such as Iraq, which is new to democ-
racy.  Mr. Zakaria is a former Harvard 
University Professor of  International 
Politics and Economics and has just 
finished publishing a book called The 
Future of  Freedom: Illiberal Democracy at 
Home and Abroad.  In his address, Pro-
fessor Zakaria questioned whether U.S. 
efforts in Iraq will be successful.  “It’s 
very difficult to spread democracy in a 
place with no history of  it.”  He noted 
that part of  the difficulty is that the 
Iraqi government has a long history of  
relying on oil money for its operational 
financing and has, thereby, avoided 
entering into a relationship with its 
people.  Professor Zakaria said this 
pattern of  governing is hard to break 
in the Middle East but it can be done 
through tough political measures.  He 
feels that it will be challenging for the 
U.S. government to find a way to stay 
in Iraq long enough to assist in this 
process.

The World Affairs Council of  
Western Michigan scheduled a series 
of  foreign policy lectures in the win-
ter months.  The topics of  this year’s 
lecture series revolved around Iraq and 
related Middle Eastern issues.  

Beginning the series was former 
MSU President Peter McPherson 
who has most recently served as the 
Economic Policy Director in the Co-
alition Provisional Authority in Iraq.  
Mr. McPherson indicated that the 
average person in Iraq does not want 
more war.  He said that the people of  
Iraq want more rights and not more 
hostilities.  If  security is brought under 
control and inflation kept in check by 
good political decisions, Mr. McPher-
son was optimistic that employment 
would increase and that the overall 
economic and civil situation would 
be enhanced.  He went on to say that 
he didn’t believe that the end result 
of  Iraq being a successful democratic 
country was out of  reach.  “I don’t 
think that Islam and the Arab culture 
is incompatible with the democratic 
process.”

Retired U.S. Ambassador Marilyn 
McAfee was another guest speaker in 
the lecture series.  While her primary 
assignments were in various Latin 
American countries including Guate-
mala and Chile, Ambassador McAfee 
indicated that her experience included 
service of  nearly five years in Iran.  She 
stated that a common misconception 
about young democracies is that the 
success of  the government boils down 
to free and fair elections.  “That’s im-
portant but, in my experience, it goes 
far beyond that.”  “There are certain 
essentials that make a young democra-
cy work and without which you are not 
going to have the framework to build 
a long term successful government.”  
One of  those essentials is sustainable 
economic development.  Another is a 
sense of  patience and an understand-

ing that improvement will only come 
over a longer time frame.  “The notion 
that we can build a democratic govern-
ment in a short time frame in Iraq is 
simply not going to work,” she said.

Western Michigan University 
Professor Gunther Hega provided a 
lecture centering on the continuing 
conflict in European/American rela-
tions, particularly with regards to the 
appropriate policies toward Iraq.  He 
observed that strong, vibrant econom-
ic trade provides a forceful incentive 
for the U.S. and the European Union 
to continue their historic friendly rela-
tions.  According to Professor Hega, 
European countries are looking for 
ways to help the United States work 
out the problems in the Middle East, 
including an initiative to broker a 
peace agreement between Israel and 
the Palestinians.  The European Union 
countries primarily have a consensus-
oriented decision-making style whereas 
the United States tends to be less col-
laborative.  Despite these stylistic 
differences, Professor Hega believes 
that the shared core values, including 
economic interest, will govern the par-
ties’ behavior in the future.

Daniel Benjamin, a former mem-
ber of  the Clinton administration and 
now a senior fellow at the International 
Security Program at the Center for 
Strategic and International Study in 
Washington, D.C., offered an address 
on the age of  terrorism.  He lauded 
the U.S. government for its worldwide 
crackdown on terrorists, including the 
taking of  3,000 operatives out of  circu-
lation since September 11, 2001.  How-
ever, he was critical of  the invasion and 
occupation of  Iraq, saying that it has 
given radical Muslims “a powerful con-
firmation”  of  their view of  the United 
States as a ruthless aggressor.  Accord-
ing to Mr. Benjamin, if  we are going 
to defeat Al-Qaida, it will be because 
we defeat the ideology.   Mr. Benjamin 
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The International Law Section 
is pleased to announce that its 

proposal to convene a symposium on 
the 15th anniversary of  the enactment 
of  the International Child Abduction 
Remedies Act (ICARA) was adopted 
by the U.S. Department of  State, 
Bureau of  Consular Affairs, which 
held the “ICARA at 15” symposium 
in Washington, D.C. on December 8, 
2003.  ICARA, found at 42 USC 11601 
et seq., is the implementing legislation 
for the Hague Convention on the 
Civil Aspects of  International Child 
Abduction (Hague Convention) in the 
U.S.  The Department of  State serves 
as the U.S. Central Authority for the 
Hague Convention.  

Twenty-five experts in the area of  
international parental child abduction 
including practitioners, academicians, 
jurists and staff  from the Department 
of  State and the National Center for 
Missing & Exploited Children were in-
vited to participate in a discussion of  
four areas of  general concern regard-
ing the implementation of  ICARA:  
jurisdiction; Central Authority func-
tions and procedures; legal issues; 

International Law Section’s ICARA Symposium Held 
by the State Department on December 8, 2003

and training and research.  Invited 
participants included Adair Dyer, 
former First Secretary of  the Hague 
Conference on Private International 
Law, Section Chair Jan Rewers McMil-
lan, Professor Linda Silberman, New 
York University Law School, and Judg-
es Sidney Stein, U.S. District Court for 
the Southern District of  New York, 
and James Garbalino, Superior Court 
of  California, among others.  As intro-
duced by U.S. Assistant Secretary of  
State Maura Harty, the day-long sym-
posium was a time to “stand down” 
and examine what is being done under 
the United States’ implementation of  
the Hague Convention and whether 
our enabling legislation in practice was 
best fulfilling our obligations under 
the Convention.

The morning session was devoted 
to breakout groups on the individual 
topics presented and the afternoon to 
a plenary session where the conclu-
sions and recommendations of  the 
breakout groups were discussed at 
large and fine-tuned.  Solutions to 
problems related to initial concurrent 
jurisdiction in both the state and fed-

eral courts, education of  the judiciary 
on the Hague Convention and ICARA 
generally, payment of  litigation costs 
on behalf  of  petitioning left-behind 
parents, the role of  access requests 
under ICARA, and the possible 
transfer of  central authority functions 
from the Department of  State to the 
Department of  Justice, among other 
things, were discussed.  

Dozens of  recommendations, in-
cluding utilizing more obscure terms 
of  ICARA to support a mandate for 
federal funding of  litigation costs for 
ICARA petitioners, amending ICARA 
to clarify the right of  a petitioner to 
request a remedy for access to a child 
and to allow for certain undertakings 
by a petitioning parent as part of  a 
return order, and establishing fed-
eral regulations for procedures not 
outlined under ICARA necessary for 
the conduct of  an ICARA case, were 
made.  The date for a planned follow-
up session to assist in the implemen-
tation of  those recommendations is 
expected to be announced soon. þ

State Bar of Michigan
 International Law Section 

presents

May 18 Seminar

Acquiring a Business Abroad:
ACME Corp. Case Study

Date: Tuesday, May 18
Time: 4:00 pm - 6:00pm 
Location: Professional Education Ctr. 
University of  Michigan - Dearborn
4901 Evergreen 
Dearborn, Michigan 48128
(313) 593-3500
http://www.umd.umich.edu
         /univ/pec/areamap.jpg

said that the United States can battle 
the new terrorist ideology by being ac-
tive in the Palestinian peace process, 
developing more economic ties, and 
providing a democratic alternative.  He 
warned, however, that if  the terrorist 
ideology continues to make in-roads, 
it makes it harder and harder for us to 
win the battle.  

West Michigan continues to ben-

efit from these outstanding offerings 
by experts in international affairs, busi-
ness and policies.  International Trade 
Week will be an upcoming feature of  
the lecture and educational events here 
in West Michigan and we will report 
on that and other items in our next 
article.  þ

Respectfully submitted,
William H. Heritage, Jr.

West Michigan Report...
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On March 2, 2004, the Inter-
national Law Section hosted 

a program entitled: “Sending Em-
ployees Abroad: What Employers 
and Employees Need to Know.”  
Compuware Corporation hosted the 
event at its headquarters in downtown 
Detroit, with in-house counsel Sheryl 
Adle acting as the hostess. The audi-
ence was made up of  mainly practicing 
attorneys and human resource person-
nel. The purpose of  the program was 
to highlight the legal issues that must 
be considered when U.S. companies 
send employees to work abroad. The 
legal issues discussed at the event 
included: dispute resolution, scope 
of  U.S. employment law, employee 
benefit issues, governmental require-
ments for working abroad, and family 
law issues.

Dispute Resolution
Stuart Deming of  Deming PLLC 

(Kalamazoo, Michigan) moderated 
the program.  Mr. Deming began by 
introducing the program’s speakers 
and then discussed the role of  dispute 
resolution in the international employ-
ment framework. Issues to consider 
for such a framework include: 

• Is the employment permanent or 
temporary?

• Is it a transfer or an assignment?
• Does it involve a new hire or 

long-term employee?
• Is the domestic company or the 

foreign counterpart paying for 
salary and benefits?

• What are the reporting relation-
ships?

• Does the domestic company or 
the foreign counterpart deter-
mine advancement, bonuses, and 
evaluations?

There is a critical need for dispute 
resolution provisions, including: choice 
of  law, choice of  forum, and choice 
of  resolution mechanism (courts or 
arbitration). Public policy exceptions 
may override written agreements and 
employers must consider that U.S. 
laws are premised on nationality ju-
risdiction, the domestic laws of  host 
countries, and the sensitivity to con-
flict of  law situations. Some overriding 
considerations are written agreements, 
dispute resolution provisions, and sen-
sitivity to compliance with applicable 
U.S. and host country laws.

  
Scope of U.S. Employment Law

John W. Simmons of  Kiesewetter 
Wise Kaplan Schwimmer & Prather, 
PLC (Memphis, Tennessee) spoke 
next about the extraterritorial appli-
cation of  U.S. employment law.  He 
began by discussing the considerations 
applicable to the extraterritorial appli-
cation of  U.S. employment law. Civil 
procedure considerations are juris-
diction (subject matter and personal 
jurisdiction), venue, and choice of  
law. There is a presumption against 
the extraterritorial application of  U.S. 
employment law. Among the laws 
generally applicable to employment 
law in the United States are:

• Title VII of  the Civil Rights Act 
of  1964

• The Americans with Disabilities 
Act of  1990

• Wage Discrimination in Employ-
ment Act of  1967

• The Fair Labor Standards Act and 
the Equal Pay Act

• Occupational Safety and  Health Act
• E.O. 11246

• Vietnam-Era Veterans Readjust-
ment Assistance Act

• Section 503 of  the Rehabilitation 
Act of  1973

• COBRA

The language of  these laws, and 
their interpretation by the courts, has 
been to protect U.S. citizens within 
the United States and also in foreign 
countries. These acts generally do not 
protect aliens who work in the United 
States or who work for American cor-
porations located in foreign countries. 
However, there is the foreign laws de-
fense.  Under the foreign laws defense, 
it is permissible for an employee to 
violate U.S. law while abroad if  to 
comply with U.S. law would cause the 
employee to violate the laws of  the 
foreign country where the workplace 
is located.

Courts have considered the extra-
territorial application of  U.S. employ-
ment law in many situations. The fol-
lowing cases have considered various 
aspects of  this application:

• Title VII: Mithani v Lehman Brothers, 
Inc., 2002 W.L. 14359 (S.D.N.Y., 
January 4, 2002)

• Americans with Disabilities Act: 
Torrico v International Business Ma-
chines Corporation, 213 F. Supp. 2d 
390 (S.D.N.Y., July 31, 2002)

• Age Discrimination in Employ-
ment Act: O’Loughlin v Prichard 
Corporation, 972 F. Supp. 1352 (D. 
Kan. 1997)

•  Age Discrimination in Employ-
ment Act: Iskandar v American Uni-
versity of  Beirut, 1999 W.L. 595651 
(S.D.N.Y., August 9, 1999)

•  Title VII: Kern v Dynalectron 
Corp., 577 F. Supp. 1196 (N.D. 
Tex. 1983), aff ’d, 746 F. 2d 810 
(5th Cir. 1984)

Section Hosts Program on Sending Employees Abroad
By: Wendy Thompson, Wayne State University Law School, 3L
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•  Fair Labor Standards Act: Smith v 
Raytheon Co., 297 F. Supp. 2d 399 
(D. Mass. 2004)

 
Employee Benefit Issues

As the only non-lawyer speaker, 
Kathy Chiaravalli brought a unique 
perspective on human resource issues 
for employees working abroad. Ms. 
Chiaravalli of  Strategic Human Re-
sources (West Bloomfield, Michigan) 
considered three types of  situations 
in which employees would be work-
ing abroad: 

1. The traditional expatriate in 
which the employee moves with his 
or her family to work in the foreign 
country for two to three years,

2. A short-term assignment in 
which the family does not move and 
the employee temporarily lives and 
works in the foreign country for sev-
eral months, and 

3. The frequent international trav-
eler in which the employee works in 
a role similar to a traditional Monday 
to Friday assignment. 

There are many factors to consider 
from the perspective of  both the em-
ployer and employee in each of  these 
situations. Among the factors are:

• Base pay
• Bonus
• Long term incentive
• Housing
• Cost of  living
• Tax
• Benefits
• Orientation of culture and language

Focusing on the international 
transfer of  benefits, employers and 
employees must be concerned about 
many issues to ensure that employees 
are adequately taken care of  when 
they work abroad. Among these is-
sues are: 

• Pension: defined contributions, 
termination indemnity, govern-

ment mandated profit sharing
• Social Security
• Medical: home country, host 

country, international SOS
• Paid Time Off: vacation, holiday, 

sick
• Stock Options
• Car
• Executive
• Tax
• Wills or Estate law issues

  
Governmental Requirements for 
Working Abroad

Next, Scott Cooper of  Fragomen, 
Del Rey, Bernsen & Loewy, PLLC 
(Troy, Michigan) considered the re-
quirements for working abroad and 
other related issues. Many countries 
have investor programs. The goals of  
such programs are to promote job cre-
ation by attracting foreign investment, 
small business, and wealthy individuals 
through the availability of  immigration 
benefits. Canada has a business immi-
gration class of  immigrant visa. The 
United Kingdom has investor, innova-
tor, business, and self-employed visa 
categories. Australia offers business 
skills migration for business owners 
and investors. The United States has a 
largely unworkable program called the 
Alien Entrepreneur Resident Visa for 
investors. And in Singapore, there is 
the Entrepass.

There are several trade agreements 
in the world today. The goals of  such 
agreements are to increase labor effi-
ciencies and global trade through the 
effectuation of  immigration policies 
that facilitate the freedom or ease of  
movement within member countries. 
The European Economic Agreement, 
NAFTA, and APEC are examples of  
these agreements.

The goals of  labor certification 
and quota schemes are to protect the 
indigenous labor force from actual or 
perceived competition from overseas 
labor. Countries put limits on the num-

ber of  foreign nationals that a specific 
organization may employ and put an 
overall limit on the number of  work 
permits to be issued during specific 
periods of  time. The requirement for 
labor certification is to show that there 
are no suitable indigenous employees 
who may fill the position.

Security programs are in place in 
countries to reduce actual or perceived 
security risks by strictly controlling 
the entry and movement of  unsuit-
able foreign nationals. There may be 
restrictions in place to stop certain citi-
zens of  foreign countries and/or with 
a specific demographic profile from 
obtaining visas. In-country registration 
is required for certain nationals.  Some 
countries have enhanced their border 
control procedures. In addition, vari-
ous countries have implemented the 
use of  high technology to monitor 
foreign nationals as they enter the 
country.

Family Law Issues
Lastly, Jan Rewers McMillan of  

Law Offices of  Jan Rewers McMillan 
(Southfield, Michigan) spoke about 
family law issues that arise in sending 
employees abroad. She stressed that 
employers must be mindful of  family 
law issues and educate their human 
resource staff  and employees travel-
ing abroad about such issues.  These 
issues may arise while the employees 
are abroad or after the employees have 
returned. Ms. McMillan focused on 
the issues that arise after an employee 
has married a foreign national.

Divorce, custody, support, and 
property division are among the 
legal issues that may arise.  Some 
things to consider are: 

•Actions on these issues can be filed 
in two countries with ex parte or-
ders entered in both countries,

•Foreign courts are not required to 
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grant comity to orders of  a U.S. 
court for enforcement, and 

•U.S. courts may grant comity to 
orders of  foreign courts for en-
forcement.  

The civil remedy for international 
parental child abduction is the Hague 
Convention on the Civil Aspects of  
International Child Abduction. This 
treaty is party to 53 countries with the 
United States. According to this treaty, 
it may be a violation of  custody rights 
to wrongfully remove or retain a child 
from its country of  habitual residence 
even before the entry of  a court order. 
Litigation must ensue in the country 
where the child was taken so that the 
child may be returned to its country of  
habitual resident to deal with custody 
issues. The U.S. Department of  State’s 
web page (www.travel.state.gov) may 
be consulted for general information 

Continued from page 6.

but the information is not entirely ac-
curate. The Central Authority under 
the Hague Convention is the U.S. De-
partment of  State, Bureau of  Consular 
Affairs, and the Office of  Children’s 
Issue. The criminal remedy in interna-
tional parental child abduction cases is 
the International Parental Kidnapping 
Crime Act. þ

About the Speakers:

Stuart Deming is a principal with the 
firm of  Deming PLLC with offices in Wash-
ington, D.C. and Kalamazoo, Michigan, 
where he specializes in assisting entities and 
individuals engaging or wanting to engage in 
international business.

John W. Simmons is a founding member 
of  the law and consulting firm of  Kiesewetter 
Wise Kaplan Schwimmer & Prather, PLC 
in Memphis, Tennessee, where he advises and 

represents companies on employment law, la-
bor relations concerns, and human resources 
practices.  

Kathy Chiaravalli is an international 
human resource executive at Strategic Hu-
man Resources in West Bloomfield, Michigan, 
where she focuses on global human resources 
through leadership strategies, executive coach-
ing, strategic alliances, and human resource 
systems.

Scott F. Cooper is a partner at Frago-
men, Del Rey, Bernsen & Loewy, PLLC 
in Troy, Michigan, where he works with 
companies on immigration issues.

Jan Rewers McMillan, the Chair of  
the International Law Section, is in private 
practice in Southfield, Michigan, where 
she specializes in international family law 
issues. 

outside of  Cuba, reportedly in Spain, 
Italy and Mexico.  There are collectives 
that resemble law firms in the United 
States where most individuals go for 
legal assistance.  Fees are charged for 
services.  

Of  particular interest in the for-
mal meetings with Cuban lawyers was 
the legal status of  what are referred to 
in Cuba as the “Five Heroes.”  These 
are five Cubans who were convicted 
in the United States of  conspiring to 
infiltrate and to murder members of  
certain anti-Castro organizations in 
Florida.  The Cuban lawyers were 
surprised that most lawyers in the 
United States have no knowledge of  
the case.  Based upon the facts that 
were provided, there was even more 

Cuba: A Recent Visitor's Perspective...

surprise on their part when they were 
told that these “Five Heroes” more 
than likely received a fair trial and were 
not likely to succeed on appeal.

Another Cuba Trip
In a host of  respects, our trip 

to Cuba was fascinating in learning 
about a unique culture and gaining 
a better understanding of  the reali-
ties of  a regime that has so affected 
U.S. policy over many years.  For 
these reasons, in conjunction with 
the International Law Section of  the 
State Bar of  Michigan, another trip 
to Cuba is being planned for Novem-
ber for members of  the State Bar of  
Michigan.  The particulars for such a 
trip are currently being worked out.  

Anyone interested in being part of  
that delegation should contact:

 
Stuart Deming 
Stuart.Deming@DemingGroup.com 

Randolph M. Wright
rwright@berrymoorman.com

Stuart H. Deming is a former chair of  
the International Law Section of  the State 
Bar of  Michigan.  He is a principal with 
the law firm of  Deming PLLC with of-
fices in Washington, D.C. and Kalamazoo, 
Michigan.
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On February 18 , 2004 Dr. Paulus delivered a 
lecture on Perspectives of  International Justice - namely 
international criminal law - in an age of  terrorism and 
political hegemony. The event was sponsored by Wayne 
State University International Law Society. 

It is widely recognized within 
the international law commu-

nity that the September 11 attacks 
on the U.S. “homeland” marked the 
emergence of  a new dimension of  
terrorism; and the U.S. government’s 
response to the September 11 attack, 
in particular the National Security 
Strategy of  2002, highlighted a new 
assertiveness in the pursuit of  U.S. 
hegemony. According to Dr. Paulus, 
these developments bring new chal-
lenges and problems to previously 
established rationales of  international 
criminal law.  

After World War II, the interna-
tional community reacted two-fold 
to the Nazi crimes. On the one hand, 
it established the United Nations for 
the maintenance of  international 
peace and security “to save succeed-
ing generations of  the scourge of  
war” (Preamble to the U.N. Charter). 
On the other hand, the International 
Military Tribunals in Nuremberg and 
in the Far East penalized aggression 
as crime against peace and the viola-
tion of  the most basic humanitarian 
principles as crimes against humanity. 
Shortly thereafter, the international 
community added the crime of  geno-
cide, the “crime of  crimes,” which is 
applicable when killings or other acts 
of  a serious nature are committed 
“with intent to destroy, in whole or 
in part, a national, ethnical, racial or 
religious group as such.” Based on the 
idea that individual rights are as impor-

tant as state rights, the development of  
international criminal law culminated 
in two major accomplishments: 

• The Rome Statute of  the Inter-
national Criminal Court (ICC) estab-
lished a universal body for the pros-
ecution of  the most serious crimes. 

• The British House of  Lords de-
cided in the Pinochet case that torture 
committed by government leaders is 
not necessarily protected under state 
immunity doctrines. The Law Lords 
balanced State immunity rights and the 
prosecution of  individual leaders for 
crimes committed against their own 
nationals before domestic courts.

However, the event of  September 
11 has changed the focus of  interna-
tional criminal law. The traditional 
purpose of  international criminal 
prosecution was to protect the weak 
individual against criminality emanat-
ing from State officials. Global ter-
rorism and the rise of  U.S. hegemony 
require a different response. On the 
one hand, States must cooperate to 
prosecute international terrorists. On 
the other hand, international crimi-
nal law must now focus also on the 
protection of  individual rights – even 
those of  alleged terrorists to safe-
guard individual rights and freedoms 
– otherwise, democratic States are in 
danger of  becoming more and more 
like those monsters the terrorists see 
them as.

Dr. Paulus emphasized that 
minimal humanitarian rules should 
be “of  right.” The so-called unlaw-
ful combatants held at Guantánamo 
Bay should not be held in legal limbo. 
The international community should 
have clear rules regarding the prosecu-

tion of  alleged terrorists and should 
balance between prosecution and 
protection of  accused international 
criminals. The existing rules of  in-
ternational humanitarian law proceed 
from the assumption that a conflict 
is either of  an international character 
when waged between States or of  
an internal character when waged 
between a State and insurgents. In a 
conflict between a State and terrorist 
organizations, the traditional rules 
seem inadequate. In the traditional 
law of  armed conflicts, both sides are 
regarded as equal – soldiers acting un-
der the authority of  their State were 
not personally responsible for acts of  
war, as long as they did not amount 
to war crimes. Criminals working for 
a terrorist organization, however, 
should not benefit from the rules of  
war. This leaves the question of  who 
qualifies as an “illegal combatant” in 
that sense. This determination must 
not be left to governments, but to a 
judicial process, as already required 
by the existing body of  international 
humanitarian law.

According to Dr. Paulus, the sec-
ond problem for international crimi-
nal law is the hegemonic ambition of  
parts of  the current U.S. administra-
tion, as visible in its attitudes towards 
the International Criminal Court and 
the United Nations in the Iraq crisis. 
President Clinton signed the Rome 
Statute in 1998 because he wanted 
the U.S. to be able to influence the 
development of  international law and 
because he believed, in spite of  per-
ceived flaws, in an international crimi-
nal law applicable to all nations. How-
ever, the Treaty was strongly resisted 

Perspectives on International Justice:
International Criminal Law in an Age of  Terrorism & Political Hegemony 
By: Dr. Andreas L. Paulus, Visiting Assistant Professor of  Law, University of  Michigan and Kelly Dang, Wayne State University Law School, 1L
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by Congress and later repudiated by 
President George W. Bush. There is a 
fundamental ideological rift between 
Americans and Europeans that help 
to explain U.S. resistance to the ICC. 
The idea that an international court 
can prosecute individuals without the 
consent of  their home state is shock-
ing to Americans. The ICC does not 
operate within a democratic system of  
check and balances. U.S. troops and 
nationals risk being subjected to a set 
of  international laws administered by 
professional judges. This is perceived 
as an affront to U.S. sovereignty and 
democratic values. Nevertheless, the 
United States has accepted the sub-
stantive basis for the ICC, namely the 
definitions of  genocide, crimes against 
humanity and war crimes contained 
in the Statute. It has even proposed 
these definitions to the Iraqi Govern-

ing Council for the prosecution of  
Saddam Hussein.

In closing, Dr. Paulus noted that 
even if  the U.S. succeeds in estab-
lishing hegemony, international law 
would still exist, either as a transla-
tion of  hegemonic power into fine 
print, or as a means to convince the 
superpower that the observance of  
reciprocal norms is in its own inter-
est, too. Non-governmental organiza-
tions already play a role in “shaming” 
governments, not only the U.S. gov-
ernment, into the respect of  human 
rights. He also remarked that despite 
the establishment of  the international 
criminal law system, crimes against hu-
manity are still committed at a shock-
ing scale. We as a community cannot 
go away from the prosecution of  such 
international crimes. The future pros-
ecution of  Saddam Hussein will be an 

STATE BAR OF  MICHIGAN   International Law Section  01-12-04
For the Three Months Ending December 31, 2003

Current Activity Year To Date 
December December

Income: 
1-7-99-525-1050 International Law Section Dues 2,220.00 11,910.00
1-7-99-525-1055 International Stud/Affil Dues 10.00 105.00
Total Income 2,230.00 12,015.00
Expenses: 
1-9-99-525-1276 Meetings 610.95
1-9-99-525-1833 Newsletter 150.00 150.00
1-9-99-525-1861 Printing 99.51 451.49
1-9-99-525-1868 Postage 4.12 64.33
Total Expenses 253.63 1,276.77
Net Income 1,976.37 10,738.23
Beginning Fund Balance: 
1-5-00-525-0001 Fund Bal-International Law Sec 22,717.40
Total Beginning Fund Balance 22,717.40
 Ending Fund Balance 1,976.37 33,455.63

Treasurer’s Report

important test case for the willingness 
of  the United States to pressure for 
the prosecution of  gross violations of  
human rights and humanitarian law, 
but also to remain faithful to principles 
of  a fair trial – principles which, af-
ter all, the United States has helped 
to develop, probably more than any 
other nation. The Genie is out and he 
cannot be put it back in bottle. In the 
international sphere, we should strive 
for the power of  the law, and not the 
law of  the powerful. þ

Dr. Andreas L. Paulus is Visiting Assistant 
Professor of  Law at the University of  Michigan 
Law School and Assistant Professor at the Institute 
for Public International Law at the Ludwig-Maxi-
millians-University. He is an assistant editor of  the 
leading Commentary on the Charter of  the United 
Nations (Bruno Simma ed., Oxford University Press, 
2nd edition 2002). Dr. Paulus is currently an advisor 
to Germany in the Certain Property (Liechtenstein 
v. Germany) case.
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On Wednesday March 10, stu-
dents and members of  the 

public attended a speech delivered by 
former Secretary of  State Madeleine 
Albright to address the future role of  
multi-national organizations such as 
WTO (World Trade Organization) 
and the United Nations (UN). The 
William Davidson Institute (http://
www.wdi.bus.umich.edu/) in conjunc-
tion with the University of  Michigan, 
Ann Arbor, organized the event. 

In her speech, Secretary Albright 
highlighted the need to reform inter-
national institutions to make them 
more effective, efficient, and globally 
acceptable. This urging is made at a 
time when the UN is struggling to 
define a new role for itself  and more 
countries around the world view the 
United States as a hegemonic state 
taking unilateral military actions in 
the War on Terrorism.  Secretary 
Albright reminded the audience that 
there was no structural shortcoming 
of  the UN despite the criticism that 
the institution may be an antiquated 
organization. She stated that what the 
UN really needed was support from 
its members and that there was no 
substitute for leadership within the 
organization. Currently, there seems 
to be a lack of  multilateral leadership 
at the international stage. Secretary Al-
bright stated that the U.S. under the 
current administration did not stand 
for multilateral leadership; the Euro-
pean countries are presently focused 
on establishing its European Union, 
and Russia and China are busily fo-
cusing on building their own national 
agenda.      

Secondly, Secretary Albright stated 

that the current situation in Iraq il-
lustrates how much the U.S depends 
on others when it comes to military 
actions. The UN can help us find a 
cooperative formula when it comes 
to military intervention, as well as 
to share the risks and costs of  taking 
on such policies. The U.S. should not 
have to rely on the UN for its foreign 
policy decision-making, but we should 
remember that U.S. policies must be 

respected and supported internation-
ally. This can be achieved by building 
a true international coalition. The For-
mer Secretary of  State affirmed that 
rule of  law matters and that the U.S. 
should develop better relationships 
with the UN so as to affect strong 
multilateral coalitions.   

On the issue of  economic global-
ization, Secretary Albright stated that 
it is a good thing, but political leaders 
must consider the social costs of  de-
velopment. Wealthy nations have an 
obligation to help impoverished coun-
tries achieve social parity. According to 
Secretary Albright, the International 

Monetary Fund (IMF) needs to take 
social impact into account when 
setting its policies; the World Trade 
Organization (WTO) needs to be 
seen as open and above board to the 
public. It should not be viewed as a 
private interest organization. Secretary 
Albright stated that the purposes of  
international trade are to lift the quality 
of  life of  the people and to expand the 
size of  the economic pie. 

In addition, each nation has an 
obligation to observe core labor stan-
dards. According to Secretary Albright, 
today’s challenges are global in scope, 
but they are similar to those of  early 
1900s America alluding to substandard 
wages, child labor, and unsafe working 
conditions experienced in lesser-devel-
oped countries today. 

In Secretary Albright’s opinion, ex-
panded trade will help bring individual 
workers closer to a global vision. How-
ever, the issue is not just about free 
trade, but also about fair trade. Thus, 
the U.S. must be nimble to frame 
transnational issues. The U.S. should 

Madeleine Albright Address:
The Future Role of  Multi-national Organizations
By: Kelly T. Dang, Wayne State University Law School, 1L
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build true international cooperation 
instead of  pursing narrow agendas 
when it comes to trade issues. But 
more importantly,  Secretary Albright 

“…expanded trade will help 
bring individual workers closer to 
a global vision. . . . [T]he issue is 
not just about free trade, but also 
about fair trade.”

stated that this multi-lateral coopera-
tion should be viewed as the effort of  
the survivors of  global war and not the 
products of  starry-eyed do-gooders. 

The implication being that interna-
tional cooperation in trade policies is 
the better way to achieve quality of  life 
and peace around the world. 

And for the students in the audi-
ence, Secretary Albright delivered a 
special message to those who con-
templated a career in public service. 
Secretary Albright stated that public 
servants should not be derided, but 
praised; a career in public service is a 
great way to serve your country and to 
make a difference in the world.

Former Secretary of  State Mad-
eleine Albright concluded her speech 

to the circumstances that were before 
me in any event.”12  

The duty is ongoing and bullying 
tactics on either part may result in 
an award of  punitive damages.  The 
court found that the conduct of  the 
franchisor was akin to bullying tactics 
in Ali v. Triple 3 Holdings Inc., (2001) 
Ont. S.C.J. No. A4865-97 (CanLII), 
and ruled that “the conduct of  the 
defendant was highhanded and egre-
gious” stating that “this may have been 
a proper case for the award of  punitive 
damages….”

Conclusion
Business expansion into the On-

tario market can be lucrative; however, 
careful consideration of  the Act is 
imperative.  The disclosure required 
under the Act is different from that 
required under the UFOC.  Close 
examination of  the contents of  your 
current UFOC is required to deter-
mine your best course of  action before 
entering the Ontario market.  þ

Endnotes
1   c.3, s.2(1).
2   c.3, s.10.
3   c.3, s.11.
4   The respondents argued the sale was a re-

sale thereby exempting them from the dis-
closure requirement.  The court disagreed 
and found the exception did not apply to 
the facts of  this case.

5    c.3, s. 5(4).
6  “Material fact includes any information 

about the business, operations, capital 
or control of  the franchisor or the fran-
chisor’s associate, or about the franchise 
system, that would reasonably be expected 
to have a significant effect on the value or 
price of  the franchise to be granted or the 
decision to acquire the franchise.”

7    c.3, s.5(3).
8    c.3, s.7(2).
9    c.3, s. 6(6).
10   c.3, s. 7(1).
11   c.3, s. 3(1).
12   At the appellate level the franchisor argued 

the events in question occurred prior to the 
effective date of  the Act and therefore they 
were not bound by the duty imposed by 
the Act.  In response the appellate court 
provided the common law rule of  the duty 
of  “good faith” in business transactions 
thereby reinforcing the statement that 
the Act has codified a duty that existed at 
common law. 

reiterating the key messages:
The U.S. cannot go it alone in in-

ternational matters. The U.S. should 
develop a systematic approach to 
know when to go to the UN on in-
ternational issues. 

The U.S. should be supportive 
of  international organizations such 
as the UN and then work within the 
organization to reform it.

There is no unilateral dimension 
on foreign policy. The U.S. should 
work in a multi-lateral cooperative 
manner when it comes to foreign 
policy.  þ

Madeleine 
Albright became 
the first female 
secretary of  state 
and the highest 
ranking woman 
in the U.S. gov-
ernment in Janu-
ar y 1997. She 
served in this role 

until 2001. After her appointment, former 
U.S. Secretary of  State Madeleine Albright 
joined the William Davidson Institute that 
same year. As a Distinguished Scholar, she 
periodically visits the University of  Michigan, 
AnnArbor campus to deliver speeches regard-
ing current global issues and international 
events.
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I. An Introduction to the Kyoto 
Protocol

In recent decades, the international 
community has recognized the need 

for global climate change, particularly 
due to the effect of  greenhouse gases 
in the atmosphere. The United Na-
tions Environmental Programme and 
World Meteorological Organization 
took action in 1988 when it estab-
lished the Intergovernmental Panel on 
Climate Change.1 It released its first 
report in 1990 by stating that there 
was a threat and an international treaty 
must be put into force to address the 
problem.2 The 1992 Earth Summit in 
Rio de Janerio, Brazil, was the result 
of  this report. It produced the treaty 
known as the United Nations Frame-
work Convention on Climate Change 
(UNFCCC). The treaty entered into 
force in 1994 and since then 186 na-
tions have become party to this Con-
vention, with annual meetings known 
as the Conference of  the Parties.3

The UNFCCC set forth a set of  
principles, rather than a binding treaty 
reducing emissions.4 However, it did 
divide participant nations into three 
categories, which would be later used  
in the Kyoto Protocol. These divisions 
are: Annex I (41 industrialized nations 
and economies in transition – former 
Soviet Union and Eastern European 
nations), Annex II (24 members of  
the Organization of  Economic Co-
operation and Development), and 
non-Annex I (remaining nations of  
the world).5

The Kyoto Protocol was set forth 
in 1997 at the Third Convention of  
the Parties, or COP 3, in Kyoto, Ja-
pan.6 It established that developed 

countries, or Annex I countries, 
would reduce their total greenhouse 
gas (GHG) emissions to five percent 
below 1990 levels by the years 2008 to 
2012. Individual nations had different 
targets to meet. The European Union, 
collectively acting as one “nation,” 
agreed to reduce GHG emissions by 
eight percent, while the United States 
was to reduce GHG emissions by 
seven percent.7 Due to their transition 
into market economies, economies in 
transition were able to use a different 
baseline year than 1990.8 Some GHGs 
could be subject to a 1995 baseline 
due to the implementation of  the 
Montreal Protocol, which reduced 
ozone-depleting chemicals but lead to 
higher GHG production.9 Developing 
countries party to the Protocol (more 
than 130 nations) had a certain degree 
of  flexibility, with optional baselines 
and other latitude that essentially 
resulted in no limitations under the 
Protocol.10

The Kyoto Protocol provides for 
various mechanisms in which nations 
may fulfill their obligations under the 
treaty. The Kyoto Protocol classified 
these mechanisms in to three groups: 
(1) international emissions trading; (2) 
joint implementation, in which Annex I 
parties undertake cooperative projects 
to reduce emissions of  GHGs (these 
reductions are also tradable); and (3) 
the implementation by Annex I parties 
to undertake reduction projects in de-
veloping countries, otherwise known 
as clean development mechanisms.11  
Carbon sinks developed through the 
prevention of  deforestation and the 
encouragement of  forest conserva-
tion and afforestation were approved 

for the first commitment period of  
2008-2012. This was primarily a com-
promise between European countries 
and the United States in permitting 
use of  carbon sinks to credit emission 
reductions.12

II. The United States Rejection of the 
Kyoto Protocol

The United States signed onto 
the Kyoto Protocol on November 
12, 1998.13 However, signing the treaty 
does not legally bind the United States 
to the agreement. The UNFCCC was 
designed to set a general objective for 
stabilizing GHG emissions with the 
anticipation that future Conventions 
would adopt protocols to achieve 
that objective. However, participat-
ing states must ratify the protocols 
for them to become legally binding.14

While Vice President Al Gore 
signed the Kyoto Protocol, as the 
official representative of  the United 
States at the Convention, and the 
Clinton Administration expressed its 
intent to seek ratification, the Protocol 
was never ratified by the U.S. Senate. 
In fact, it was never even sent to the 
Senate. However, by signing the treaty, 
the United States agreed to the text 
of  the agreement and if  it ratifies the 
treaty in the future it will be bound 
to the terms set forth in it.15 Thus, 
signing the treaty represents a politi-
cal statement approving it and means 
that the United States has “at least a 
moral obligation to seek (its) ratifica-
tion.”16 In addition, the United States 
is obligated to “refrain from acts that 
would defeat the object and purpose 
of  the agreement.”17 

When President George W. Bush 

The Kyoto Protocol:
Participation by Corporations in Global Climate Change
By: Wendy Thompson, Wayne State University Law School, 3L
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withdrew the United States from 
negotiations concerning the Kyoto 
Protocol in March 2001 many thought 
the Kyoto Protocol was doomed. The 
Protocol needs ratification by 55 na-
tions producing 55 percent of  the total 
global emissions in 1990,18 the United 
States represented 36 percent of  this 
total. However, the parties of  the 
treaty were determined to make the 
Protocol succeed and 176 countries 
met in Bonn, Germany, at the COP 
6 and again in Marrakech, Moroco, at 
the COP 7 to clarify and add to the 
agreement, thereby finalizing the op-
erational details of  the Protocol.19

The United States criticized the 
Kyoto Protocol on several different 
grounds. The United States pushed 
for extensive emissions trading, while 
the European Union felt the United 
States had a moral obligation to 
make changes to reduce such emis-
sions rather than “buying their way 
out.” In addition, the United States 
opposed limitations and qualifica-
tions on the use of  carbon sinks.20 

While the United States did get the 
European Union to compromise on 
the use of  carbon sinks at least for 
the first commitment period, the use 
of  carbon sinks was still restricted 
and continued use of  them was not 
committed to in advance. One major 
issue the United States encountered 
was the unaccountability of  develop-
ing countries. The Kyoto Protocol was 
only legally applicable to participating 
industrialized countries and econo-
mies in transition. The United States 
was concerned that if  the developing 
countries were not held accountable 
for their own emissions it would offset 
any gains by the industrialized coun-
tries. In addition, this feature could 
have a direct adverse effect on the 
economies of  industrialized countries. 
Because of  changes that would need to 
be implemented in the United States, 

companies would benefit by moving 
their base of  operation to developing 
countries with much more lax (or 
none) environmental laws. The Kyoto 
Protocol’s impact on the U.S. economy 
was also a major concern. Numerous 
studies and economic reports do not 
provide clear data on how the Pro-
tocol would affect the U.S. economy. 
Various economists apply different 
assumptions when measuring the eco-
nomic impact of  the Kyoto Protocol. 
Among the factors taken into account 
include: projected population growth, 
economic growth, technological inno-
vation, and demand for energy usage.21 
Such economic projections can bring 
varying results in the economic impact 
of  greenhouse gas controls.

III. Implementation of Environmental 
Policies at the Corporation Level

The United States was behind the 
Kyoto Protocol in the earlier stages of  
its development.  This is representa-
tive of  the fact that Vice President Al 
Gore signed the treaty in 1998. While 
some may blame the Administration 
of  President George W. Bush for later 
rejecting the Kyoto Protocol, events 
had already taken place during the 
Clinton Administration towards its 
rejection. The Clinton Administration 
never sent the treaty to the Senate to 
be ratified knowing it would be re-
jected.22 As previously discussed, one 
of  the major reasons for U.S. rejection 
of  the Kyoto Protocol is its uncertain 
effect on the United States economy. 
Big business has a powerful voice in 
U.S. politics and corporate opposition 
of  the Kyoto Protocol was strong and 
very clear. Thus, to ensure participa-
tion by the United States in global cli-
mate change in the future – although 
not necessarily through the ratification 
of  the Kyoto Protocol – corporations 
in the United States must have incen-
tives to endorse such participation 

or even directly participate in such 
actions.

Despite the rejection of  the 
Kyoto Protocol by the United States, 
the trend is still towards stricter emis-
sions regulation. While many corpora-
tions strongly oppose more stringent 
environmental controls, they are also 
among the most affected by the effects 
of  climate change. Corporations rely 
on healthy markets to succeed. How-
ever, uncontrolled events caused by 
the effects of  global climate change 
may wreck havoc on the market itself, 
thus depriving corporations the op-
portunities to prosper. The destruc-
tion of  natural resources may have 
dire effects on the business market. 
In addition, changes in productive 
capacity and changes in market de-
mand for goods and services directly 
affect the economy.23 For example, a 
global economic loss of  one trillion 
dollars has resulted from weather and 
climate-related events over the last fif-
teen years.24

Corporations have a duty of  cor-
porate management to advance the 
interests of  the corporation and their 
shareholders. In today’s global market, 
a corporation’s duties of  interest go 
beyond those affected in just one 
country.25 In addition, multinational 
corporations must implement proce-
dures to comply with the various laws 
of  the countries affected by their en-
terprise. Thus, it may be in their best 
interests to have uniform procedures 
to deal with the varying environmental 
control means in effect in the coun-
tries in which they operate.

Increasingly, corporations are 
joining the green movement. Reasons 
scholars cite in explaining this trend 
include: (1) a growing recognition for 
sustainable development; (2) notions 
of  self-interest; (3) corporate social 
responsibility; and (4) support for in-
ternational measures.26 As previously 
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mentioned, companies have self-in-
terests and duty to the interest of  the 
corporation and shareholders. Thus, 
when engaging in voluntary means 
towards environmental protection, 
companies should do the following: 
(1) keep track of  the emerging pro-
cess; (2) participate in the law-mak-
ing process, especially considering that 
the resulting law may directly impact 
them; and (3) plan and prepare to 
make gradual adjustments in imple-
menting the changes.27

Rather than waiting for national 
governments to impose new stan-
dards on industries, some industries 
and governments have begun to work 
together. Governments can create in-
centives for companies to be more 
environmentally friendly, such as tax 
breaks. Environmental contracts are 
one manner in which governments 
and individual corporations can work 
together. One example of  the use of  
these contracts is between the Europe-
an Commission and the European Au-
tomobile Manufacturers Association. 
This agreement was reached in 1998 
and in it the European Automobile 
Manufacturers Association agreed to 
reduce carbon dioxide emissions with 
a specific goal to be reached by 2008. 
Since then, the European Union has 
made similar agreements with Korean 
and Japanese automakers.28

Governments and corporations 
may also work together through vol-
untary environmental auditing and 
disclosure. These programs would 
go beyond those already required 
by national and state law. One such 
voluntary program that has been in 
existence for some time is the Interna-
tional Standardization Organization’s 
ISO 14000 program. However, this 
program is not very stringent and not 
legally binding. The European Union 
has created a legally binding system 
called the Eco-Management and Re-

porting Scheme. While participation 
is voluntary, companies that do join 
the program become bound by the 
strict disclosure standards and legal 
commitment.29  The United States 
has established the Global Reporting 
Initiative that is completely voluntary 
and participating companies may 
disclose under the reporting require-
ments or not.30

There are many benefits to dis-
closure programs. They provide the 
public with corporate environmental 
practices, which can result in public 
accountability. They are also a useful 
mechanism for making changes to 
internal practices by revealing to the 
companies procedures that need to be 
changed. They also deter the violation 
of  environmental requirements by 
promoting compliance through this 
disclosure.31 

Corporations have also taken the 
initiative to establish self-reporting 
systems.  The CERES Principles (orig-
inally known as the Valdez Principles) 
are a set of  corporate social responsi-
bility standards formulated following 
the Exxon Valdez disaster by an asso-
ciation of  industry and environmen-
tal groups. The CERES organization 
identifies itself  as a global leader in 
standardized corporate environmental 
reporting with the goal of  promoting 
environmental management.32

CERES’ latest report, “Corporate 
Governance and Climate Change: 
Making the Connection,” examines 
how the world’s twenty largest cor-
porate emitters of  GHGs consider 
climate change in their business strat-
egy.33 It identifies fourteen actions that 
these companies are undertaking to 
implement ways to respond to climate 
change (each of  the twenty profiled 
companies are implementing at least 
four of  the actions). Among these 
actions are: designating a committee 
of  directors to oversee environmental 

affairs; tie employee compensation to 
the attainment of  GHG targets; issue 
a sustainability report; conduct an 
inventory of  GHG emissions and re-
port them to shareholders; participate 
in a voluntary GHG emissions trad-
ing program; and buy and/or create 
renewable energy sources.34

Some companies have already 
seen the benefits to making techno-
logical and procedural changes to their 
operations. And it can be surprising 
the types of  companies that have 
made such advances, considering 
they may also be seen as those most 
economically affected by the imple-
mentation of  stricter laws concerning 
environmental protection and climate 
change. For example, Shell Oil set up 
Shell Renewables, a renewable energy 
market, in 1997. Shell Hydrogen was 
established to enter the fuel cell mar-
ket. While the emission reductions 
accomplishments have been great, 
being a for-profit corporation, Shell 
is largely motivated by future profits 
and it has achieved huge profits in the 
renewable energy market.35 British Pe-
troleum has also entered the renewable 
energy market through its sales of  so-
lar energy. In fact, BP expects its solar 
sales to increase to one billion dollars 
over the next ten years.

IV. Conclusion
The purpose of  the Kyoto Pro-

tocol was not established to be the 
final and complete answer to deal-
ing with global climate change but 
rather a means to that end. While it 
is still not in effect, some countries, 
particularly members of  the Euro-
pean Union, are already implement-
ing means to attain its goals. The 
United States has rejected the Kyoto 
Protocol. This was largely due to its 
concerns to the treaty’s effects on its 
economy. It was further persuaded to 
make such a policy decision because 



24

 n  i chigan Internat ional  Lawyer      n 

25

n    VOLUME XVI, NO. 2, SPRING 2004   n

of  corporate response to the Kyoto 
Protocol and corporate America’s 
influence on U.S. politics and policy. 
However, companies do not need to 
be fearful of  implementing climate 
change policies. Even if  they are not 
directly impacted by legislation in the 
United States, those participating on 
the global level may have to implement 
changes to comply with international 
or foreign national laws that may be 
stricter than domestic law. In addition, 
the economic impact on the effects of  
climate change on the environmental 
and natural resources may offset the 
costs in making technological changes 
to make companies greener and envi-
ronmentally friendly. While such eco-
nomic impacts are unclear, the past 
has already shown us that the market 
is susceptible to climate changes and 
such impacts on natural resources. 
When governments cannot imple-
ment changes (or in conjunction with 
government regulations), corporations 
need to step in and make voluntary 
changes to help themselves and the 
environment. þ
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On Tuesday, January 20, 2004, 
the International Law Section 

of  the State Bar of  Michigan held its 
regularly scheduled Council Meeting 
at the offices of  Butzel Long, Detroit, 
Michigan, pursuant to notice duly cir-
culated to all Section members.

The meeting was called to order 
at 4:10 p.m. by the Chair, Jan Rewers 
McMillan.  The Chair welcomed those 
in attendance in person and by phone 
and thanked Butzel Long for hosting 
the meeting.

Section members and guests in at-
tendance introduced themselves and 
their professional affiliations.

Thereafter, Bruce D. Birgbauer, 
Secretary of  the International Law 
Section, presented the minutes of  
the regular council meeting held on 
November 4, 2003.  Upon motion duly 
made, seconded and unanimously car-
ried, it was resolved to approve these 
minutes with slight modifications.

Next, Lois Bingham, Treasurer of  
the Section, presented the Treasurer’s 
Report for the three months ending 
December 31, 2003.  She reported total 
revenue for the period of  $12,015.00 
with expenditures of  $1,276.77, leav-
ing net revenue of  $10,738.23.  Adding 
that figure to the fund balance forward 
of  $22,717.40 left an ending fund bal-
ance of  $33,455.63.  Lois Bingham 
asked to have her Treasurer’s report 
accepted.  Upon motion duly made, 
seconded and unanimously carried, it 
was resolved to accept the Treasurer’s 
report as presented.

Next, the Chair, Jan Rewers Mc-
Millan, gave her report.  Ms. McMillan 
reported on a symposium developed 
by the Section on the occasion of  the 

fifteenth anniversary of  the Interna-
tional Child Abduction Remedies Act 
(ICARA).  The U.S. Department of  
State agreed both to sponsor and to 
host the symposium, which was held 
in Washington, D.C. on December 8, 
2003.  Twenty-five experts in the area 
of  international parental child abduc-
tion were invited to the State Depart-
ment offices to discuss the current 
status of  the law under ICARA and 
the merits of  amending the act.  Ms. 
McMillan indicated that the sympo-
sium was very well received and was 
successful at fostering fresh ideas as 
to the future implementation of  the 
Hague Convention in the United 
States.

The Chair then asked for a report 
on the Michigan International Lawyer.  
John Mogk indicated that the Winter 
issue will be out shortly.  He further 
indicated that March 2004, was the 
due date for the Spring issue.  He 
also indicated that materials for the 
Fall issue are due August 1, and that 
the Michigan International Lawyer is in 
need of  additional articles or other 
materials. 

The Chair then asked for the Com-
mittee program reports.  Lois Bingham 
made a presentation regarding the In-
ternational Law Section Law Student 
Scholarship Award.  She presented a 
one page summary of  the proposed 
scholarship program, a copy of  which 
is attached.  After full discussion and 
upon motion duly made, seconded and 
unanimously carried, it was resolved to 
approve the International Law Section 
Law Student Scholarship Award as set 
forth in the attachment prepared by 
Lois Bingham subject to deletion of  

item three in the outline and subject 
to final approval by the officers of  the 
Section in case additional comments 
are received.

Stuart Deming and the Chair 
then reported on the February 2004 
Going International Program.  It was 
indicated the exact date of  the pro-
gram was still to be determined but 
would be at or near February 12.  The 
program would be part of  a Going 
International series, and the program 
would focus on international employ-
ment law issues.

William Dance then reported on 
the March/April program, which will 
focus upon a variety of  immigration 
law issues, including the 1963 Vienna 
Convention, which the U.S. violated 
by failing to give notice to the Ger-
man counsel of  two Germans who 
were executed for committing seri-
ous felonies.

Peter Swiecicki then reported 
upon the May Program, which would 
take place in connection with World 
Trade Week.  It was suggested that he 
contact Mike Shapiro at the Detroit 
Regional Chamber of  Commerce.  
Peter is drafting a case study on out-
bound international projects. 

Nick Stasevich reported on the 
July 2004 Program, and it was sug-
gested that his program and the May 
Program might be combined with the 
possibility of  presentations in both the 
Detroit area and Grand Rapids.  

Randolph M. Wright then re-
ported as Chair-Elect on the Annual 
Meeting program, which needs to be 
held prior to October 1, 2004.  He 
discussed several sites for the pro-
gram and a discussion occurred as to 

International Law Section State Bar of  Michigan 
Minutes of  the Council Meeting – January 20, 2004, Detroit, Michigan
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whether the program should occur in 
the Detroit area or in Lansing.  Upon 
motion duly made, seconded and 
unanimously carried, it was resolved 
to hold the program in the Detroit 
area.  

Mr. Wright then distributed a list 
of  potential sites.  He indicated that 
the section may have a $1,000 prior de-
posit at the Fairlane Club.  It was pro-
posed to give that location the most 
serious attention.  The possibility of  
a tenth anniversary program dealing 
with NAFTA was also discussed.

2004
Dates & Locations of  Council Meetings

May 18
Seminar – Acquiring a Business Abroad, Prof. Education Center, UofM/Dearborn

June 15
June Strategic Planning Session – Detroit Athletic Club, Detroit

October 7
Annual Meeting – Hotel Baronette, Novi

November 9
Meeting – Miller Canfield – Troy 

2005
January 18
Meeting – Detroit

April 19
Meeting – Law School – t/b/d

June 21
Planning/Section Outing – t/b/d 

September
Annual Meeting

November 8
Meeting – Oakland County – t/b/d

Under New Business, the Chair 
proposed the creation of  a Website 
Committee.  Fred Frank and Carla 
Machnik volunteered for this com-
mittee.  

The final item of  New Business 
was the possibility of  a lawyers delega-
tion to Cuba.  A written report was 
distributed at the request of  Stuart 
Deming.  After full discussion and 
upon motion duly made, seconded and 
unanimously carried, it was resolved 
to approve section support of  such 
a program.

It was then confirmed that the 
next meeting of  the International 
Law Section will be on Tuesday, April 
20, at University of  Detroit Mercy 
Law School.

There being no further business 
to come before the meeting, it was 
adjourned. þ

Respectfully submitted,

Bruce Birgbauer
Secretary

Publication Deadline Dates
Michigan International Lawyer
If  you know of  any upcoming event, 

please let us know.
Contact: 

Professor John E. Mogk, Editor
Michigan International Lawyer

Wayne State University
 Law School

471 W. Palmer
Detroit, MI 48202

(313) 577-3955
j.mogk@yahoo.com

Winter Issue
Articles due November 15

Spring Issue
Articles due March 1

Fall Issue
Articles due August 1

Calendar of  Events

The Michigan International Lawyer, which is pub-
lished three times per year by the International Law Sec-
tion of  the State Bar of  Michigan, is Michigan’s premiere 
international law journal. Our mission is to enhance and 
contribute to the public’s knowledge of  world law and 
trade by publishing articles on contemporary international 
law topics and issues of  general interest.

The Michigan International Lawyer invites unso-
licited manuscripts in all areas of  international interest. 
Manuscripts should be available in hard copy and elec-
tronic format. Manuscripts submitted for consideration 
cannot be returned unless accompanied by a $5 check 
or money order made payable to Wayne State University 
Law School for shipping and handling.

All submissions may be forwarded to the editor at 
the following address:

Professor John E. Mogk, Editor
Michigan International Lawyer

Wayne State University Law School
471 W. Palmer

Detroit, Michigan 48202
(313) 577-3955 

 jmogk@yahoo.com

Submissions Guidelines
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COMMITTEE CHAIRS:
Business Law
      Scott T. Fenstermaker
      3607 Elder Road S.
      West Bloomfield, MI 48324
      Telephone:(248) 360-2182
      Fax:(248) 360-2182
      scott_fenstermaker@yahoo.com
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     Honigman Miller Schwartz
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Changes to Member's Information
Changes to the Leadership Roster in the 
Michigan International Lawyer, please 
contact: 
Professor John Mogk, Editor
Michigan International Lawyer
 (313) 577-3955
j.mogk@yahoo.com

Changes to the Listserv, please contact 
the current Secretary of  the International 
Law Section:
Bruce Birgbauer 
(313) 496-7577
 birgbauer@millercanfield.com

Changes to membership with the 
International Law Section, please con-
tact: 
Susan McMann
State Bar of  Michigan Sections 
& Committees Coordinator,
(517) 346-6367
 smcmann@mail.michbar.org

penalties associated with the contract, 
including “losing the right to perform 
a federal contract,” companies should 
work with an attorney who is knowl-
edgeable and experienced in export 
controls. þ

Andrew P. Doornaert is a senior attor-
ney in the Detroit office of  the law firm of  
Miller, Canfield, Paddock and Stone P.L.C. 
where he provides expertise in the area of  
customs and international trade law. He as-
sists companies in reducing the cost and risk 
associated with international trade. His ex-
perience includes tariff  classification, rates of  
duty and valuation of  imported merchandise, 
NAFTA, country of  origin marking and 
labeling requirements, customs compliance 
assessments, customs penalty cases, foreign 
trade zones, and other considerations that 
arise from importing or exporting goods. He 
is also a licensed U.S. Customs Broker.

Footnotes
1   22 CFR 121.1.
2   The requirement to secure the export 

license should not be confused with the 
requirement to register with DTC.  A com-
pany in the U.S. that engages in the busi-
ness of  either manufacturing or exporting 
defense articles or furnishing defense ser-
vices with the DTC is required to register 
with the DTC unless an exemption applies.  
Thus, a company must register even if  it 
does not export defense articles to other 
countries.  22 CFR 122.1.

3   22 CFR 120.17(4).
4   22 CFR 120.16.
5   22 CFR 127.

ITAR...
Continued from page 9.
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Members:

As we move to the mid-point in 
the year, it is gratifying to see 

the result of  your hard work.  The 
Section, through the efforts of  Trea-
surer Lois Bingham, has finalized its 
new International Law Section Law 
Student Scholarship Award.  The an-
nual $1,000 award is to be given to the 
law student from a host law school 
who has demonstrated academic ex-
cellence in, or a sincere commitment 
to, an area of  international law as 
evidenced by academic achievement 
in international law related topics or 
his/her active participation in interna-
tional law related activities.  The host 
school will rotate among Michigan’s 
six law schools:  Ava Maria School 
of  Law; Michigan State University 
– DCL College of  Law; Thomas M. 
Cooley Law School; University of  
Detroit Mercy School of  Law; Uni-
versity of  Michigan Law School; and 
Wayne State University Law School.  
In acknowledgment of  Wayne State 
University Law School’s long-term 
active association with the Section, 
it has been selected to be the first to 
host the Award which will be given at 
the close of  the academic session in 
the spring of  this year.  The Section 
is proud of  its ability to contribute to 
this fine endeavor and grateful to the 
efforts of  Lois Bingham in making it 
a reality.

In addition, on March 2, 2004, 
former Section Chair Stuart Deming 
presented a well-received program en-
titled, “Sending Employees Abroad:  
What Employers and Employees 
Need to Know.”  Section member 
Sheryl Adle hosted the program at the 
striking new Compuware headquarters 
in downtown Detroit.  Because of  
the large attendance, which included 
both legal practitioners and corporate 
human resource personnel, the loca-
tion was moved from a Compuware 
conference room to its auditorium.  
Featured speakers in addition to 
Section member Scott Cooper were 
Kathy Chiaravalli, human resources 
consultant, and John Wade Simmons, 
immigration counsel, Memphis, Ten-
nessee, who donated their time and 
services to the Section. 

Website Committee Co-chairs 
Carla Machnik and Fred Frank are 
working to enhance the Section’s web-
site to provide our members greater 
information and resources online.  
They intend to expand the Section’s 
current site to include announcements 
of  upcoming events and programs, a 
calendar of  meetings, relevant articles 
and publications, notice and informa-
tion on the International Law Section 
Law Student Scholarship Award, and 
links of  interest.  Section members 
can look forward to an enhanced site 

that provides 
news and 
information 
not only about 
the Section 
but also news 
and informa-
tion about the 
work we do.

Counci l 
member Bill 
Dance is currently working in con-
junction with members of  the faculty 
at Wayne State University Law School 
on a program entitled, “The Vienna 
Convention:  Protecting Yourself  
Abroad,” to be held at the Law School 
in April.

Participation in the regularly 
scheduled council meetings is high and 
those in attendance are enthusiastic 
and motivated.  I look forward to the 
balance of  the programs planned for 
this year and to our first Annual Meet-
ing to be held in Novi in September.  
Thank you all for your involvement 
and interest.  Please let me know any 
suggestions you may have for better 
serving your needs. þ

 Sincerely,
 Jan Rewers McMillan

Letter from the Chair
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