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How Can American Businesses Remain 
Competitive in the Face of Increasing 
Globalization? 

Bringing Management, Employees and Labor Together: 
A Cooperative Approach to Labor Relations

By William Th omas Croke

In order to improve employee relations with management and increase 
productivity, EFCO Corporation (EFCO) began a program of joint manage-
ment-employee committees to discuss issues of mutual interest.1 Management 
hand-picked who would sit on the committees and what topics would be 
discussed: safety, benefi ts and general workplace policy.2 Th e committees never 
bargained with management over wages or hours.3 

Committees, like the ones set up at EFCO, have been becoming more com-
mon in modern business. Currently, 80% of the Fortune 500 companies have 
some sort of committee like that set up at EFCO.4 Management hopes these 
committees will make employees feel invested in the future of their companies, 
increasing employee morale and productivity.5 Commonly called employee 
participation committees, the committees are cooperative labor organizations 
designed to discuss issues of mutual interest, without bargaining over wages 
and hours. Moreover, employee participation committees fi nd substantial 
support among employees.6 However, any company that initiates an employee 
participation committee, like EFCO, could be liable for committing an unfair 
labor practice under the National Labor Relations Act (NLRA). 

After the United Brotherhood of Carpenters and Joiners of America un-
successfully attempted to unionize EFCO, they fi led an unfair labor practice 
charge with the National Labor Relations Board (NLRB) against EFCO for 
violating section 8(a)(2) of the NLRA.7 Section 8(a)(2) makes it an unfair labor 
practice “to dominate or interfere with the formation or administration of any 
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labor organization or to contribute fi nancial or other support to it.”8 Th e NLRB 
agreed with the petitioners and ordered EFCO to disband its committees.9

Historically, section 8(a)(2)’s prohibition on employee participatory com-
mittees began as a response to management-dominated unions established in 
the early years of the Twentieth Century, the so-called “company unions.”10 
Th e authors of the NLRA believed that management used company unions to 
stifl e labor’s attempts to organize.11 Today’s employee participation committees, 
however, are far removed from company unions. Th ey are a direct response to 
the challenges of globalization.12 American businesses are fi nding it increasingly 
diffi  cult to compete against foreign competitors who benefi t from a cooperative 
workplace.13 I argue that a new form of cooperative, participatory labor organiza-
tion should be created, augmenting, not replacing, already-existing labor unions, 
allowing American businesses to compete with foreign corporations. However, 
such organizations will only be successful if management, employees and labor 
unions each play a role in their organization and operation.

Part I of this article examines the advent of company unions and resulting 
passage of section 8(a)(2) of the NLRA. Part II provides a critique of the judicial 
interpretation of the statute in the past fi fty years. Part III examines the failure of 
reform attempts in the 1990s. Part IV examines the successes and failures of em-
ployee participation committees in Canada and Europe. Finally, Part V proposes 
a new type of labor organization: the Employee Participation Committee. 

John D. Rockefeller, Jr., Senator Robert F. Wagner, and the Prohibition on 
Employee Participation Committees

Th e basic underlying principle of the NLRA is that all employees deserve 
the right to bargain collectively with their employers concerning “wages, hours, 
and other terms and conditions of employment.”14 However, at the dawn of 
the twentieth century few workers enjoyed this right.15 As employees began to 
demand this right, management devised a way to channel this energy into an 
organization that they could control, creating the employer-dominated unions, 
or “company unions.”16 However, many, including the author of the NLRA, saw 
employer-dominated unions as the main barrier to true collective bargaining and 
eventually were able to prohibit them in the NLRA.17 

Th e employer-dominated union was fi rst devised by John D. Rockefeller, Jr., 
as a public relations response to the Ludlow Massacre of 1914.18 In an attempt to 
quell an increasingly violent labor dispute in Ludlow, Colorado, National Guard 
troops fi red into a crowd of striking miners, killing twenty-four.19 To forestall 
an investigation into the incident and quell further labor unrest, Rockefeller, 
along with former Canadian Labor Minister, and future Prime Minister, W. L. 
Mackenzie King,20 devised a new type of labor organization that would allow 
employees to bargain collectively with management without sacrifi cing the needs 
of the company to those of an independent labor union.21 By 1919, Rockefeller’s 
employer-dominated union had become a leading tactic used by American busi-
ness to forestall labor union recognition.22

Although these unions diff ered from employer to employer, typically, a Rock-
efeller-style employer-dominated union would consist of employee members and 
management members, meeting at least three times yearly.23 From the general 
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membership, joint subcommittees 
consisting of six members, three 
from the employees and three from 
management, would be formed to 
bargain over wages, safety, housing 
and working conditions.24 In case of 
deadlock, mediations would follow 
with the right to appeal to the federal 
courts.25 

Among some employees, Rock-
efeller-style employer-dominated 
unions found support. For instance, 
84% of Ludlow employees supported 
their employer-dominated unions.26 
Employer-dominated unions reached 
their zenith of popularity in the early 
years of the Great Depression, when 
they comprised 59.5% of all labor 
organizations.27 However, many -- 
including labor unions, economists 
and powerful members of Congress -- 
opposed employer-dominated unions 
as an impediment to real collective 
bargaining,28 none more prominently 
than Senator Robert F. Wagner of 
New York, the principal author of the 
NLRA.29 Senator Wagner believed that 
for employees to engage in real, eff ec-
tive collective bargaining, employees 
must be on a level playing fi eld with 
management. 30 He wrote: 

Th e company union has im-
proved personal relationships, 
group-welfare activities, dis-
cipline, and other matters 
which may be handled on a 
local basis. But it has failed 
dismally to standardize or 
improve wage levels, for the 
wage question is one whose 
sweep embraces whole indus-
tries, or States, or even the 
Nation. Without wider areas 
of cooperation among em-
ployees there can be no pro-
tection against the nibbling 
tactics of unfair employers or 
of the worker who is willing 

to degrade standards by serv-
ing for a pittance.31

Unless employees have real rep-
resentation during collective bargain-
ing, the employers will dominate the 
negotiations and the result will be a 
“sham.”32 

Th us, For Wagner, the fi rst step 
in creating an equitable labor system 
where employees could negotiate 
on equal footing with management 
was to eliminate employer-domi-
nated unions.33 Section 8(a)(2) of 
the NLRA makes it illegal for an 
employer to “dominate or interfere 
with the formation or administration 
of any labor organization or contrib-
ute fi nancial or other support to it.”34 
Additionally, the NLRA defi nes “la-
bor organization” broadly to prevent 
circumvention of Section 8(a)(2) by 
unscrupulous employers.35 

Th e term ‘labor organization,’ 
as defi ned in Section (2)(5) 
means any organization of 
any kind, or any agency 
or employee representation 
committee or plan, in which 
employees participate and 
which exists for the purpose, 
in whole or in part, of dealing 
with employers concerning 
grievances, labor disputes, 
wages, rates of pay, hours of 
employment, or conditions 
of work.36 

Finally, Senator Wagner encour-
aged a broad judicial and administra-
tive interpretation of these sections, 
so as to include any type of participa-
tory labor organization.37 

Whether Rockefeller’s company 
unions benefi ted or hurt its members 
is debatable.38 However, what cannot 
be debated is that Senator Wagner 
intended for the NLRA to make 
employee participatory committees 

illegal.39 He believed that they were 
“shams” created by employers to pre-
vent true collective bargaining and 
wage increases for their employees.40 
Th is prohibition remains unchanged 
to this day.

The Judicial Interpretation of Section 
8(a)(2): 1935 – Present.

When Congress passed the NLRA 
in 1935, it clearly intended to remove 
employer-dominated unions from 
the American workplace.41 Despite 
the considerable changes in the 
American workplace in the ensuing 
seventy years, Section 8(a)(2) has not 
changed at all.42 Moreover, the courts 
have consistently interpreted Section 
8(a)(2) broadly, preventing American 
business from experimenting with 
cooperative workplace organizations 
and placing it at a distinct competi-
tive disadvantage in relation to for-
eign competition.43

For many years the seminal case 
on the subject was NLRB v. Cabot 
Carbon Co.44 Following a suggestion 
from the War Productions Board in 
1943, defendant set up several em-
ployee participation committees to 
discuss issues of mutual interest with 
management to prevent labor unrest 
during the war.45 Th e committees con-
tinued to meet after the war ended.46 
Later, in 1954, AFL-CIO objected to 
the committees and brought an unfair 
labor practice charge against Cabot 
Carbon for “unlawfully dominating, 
interfering with and supporting labor 
organizations.”47 Th e NLRB agreed 
and held that these committees were 
prohibited by Section 8(a)(2), despite 
the fact that the committees never 
engaged in collective bargaining.48 
Th e Supreme Court agreed, adopt-
ing a very broad defi nition of “labor 
organization,” as used in Section 
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(2)(5) of the NLRA.49 Th e Court 
noted that Congress clearly meant 
for “labor organizations” to cover 
nearly any employee organization 
that interacts directly with manage-
ment because Congress rejected 
an amendment to limit the term 
to include only labor unions that 
engage in collective bargaining.50 
Th us, Section 2(5) extends Section 
8(a)(2) prohibition to any organiza-
tion “dealing with” conditions in the 
workplace.51 Th is decision incorpo-
rated into the Court’s jurisprudence 
Senator Wagner’s desire to prohibit 
any employer dominated unions.52

Since Cabot Carbon was decided 
in the 1950s, the American work-
place has changed considerably.53 
Perhaps the two most important 
changes in the intervening period 
were the increased threat of foreign 
competition54 and the evolution of an 
American worker from hired muscle 
to intellectual capital.55 By the 1980s 
it was clear that American business 
had to change to compete against 
foreign rivals, especially from Europe 
and Japan.56 Th is, in turn, resulted in 
American businesses adapting many 
European and Japanese practices, 
including a cooperative approach to 
labor relations: the so-called employee 
participation committee.57

Th e advent of a cooperative ap-
proach to labor relations happened 
to coincide with a decline in labor 
unionization generally, and an in-
crease in the desirability of nonunion 
forms of representation among Amer-
ican businesses.58 Th e percentage of 
American employees represented by 
labor unions has steadily declined 
from a high of 35% in the late 1950s 
to a low of just 8% today.59 Scholars 
have hotly debated the reasons for 
this decline;60 however, it is clear 
that no single reason exists.61 Many 

factors explain this decline, includ-
ing: labor union corruption; distance 
created by labor union bureaucracy; 
past racism; and marketplace and 
economic considerations.62 At the 
same time that union membership 
declined, the desire for nonunion 
forms of representation among em-
ployees increased.63 In their compre-
hensive study of the sentiments of 
the American workforce, Richard B. 
Freeman and Joel Rogers found that 
a mere 23% of employees desire labor 
union representation, while 58% 
support nonunion cooperative rep-
resentation.64 Th us, while employees 
continue to desire organized repre-
sentation, clearly employees are open 
to nonunion forms of representation. 
Employee participation committees 
have been the most popular new 
organization.65

Whether courts would continue 
to interpret Section 8(a)(2) as a pro-
hibition on nonunion representation, 
however, was not immediately clear. 
Th ere seemed to be some indications 
that courts would recognize the need 
for change and allow employee par-
ticipation committees. For instance, 
the Sixth Circuit Court of Appeals 
in NLRB v. Streamway Division of 
Scott & Fetzer Co., noted that “the 
adversarial model of labor relations is 
an anachronism.”66 Ultimately, how-
ever, the courts followed precedent 
and continued to interpret Section 
8(a)(2) to prohibit all nonunion labor 
organizations.

Th e issue was settled in Electroma-
tion, Inc. v. NLRB.67 Th ere, the Sev-
enth Circuit Court of Appeals closely 
followed Cabot Carbon, broadly 
interpreting Section 8(2)(a) to pro-
hibit all nonunion representation.68 
Electromation was a small electronic 
components manufacturer facing 
severe financial difficulties when 

management decided to form “action 
committees” to discuss productivity 
issues and fi nd profi table solutions.69 
Electromation formed fi ve commit-
tees: (1) absenteeism/infractions, (2) 
no smoking policy; (3) communica-
tions networks; (4) pay progression 
for premium positions; and (5) 
attendance bonus program.70 Each 
group would consist of six employees, 
two managers, and Electromation’s 
Benefi ts Manager, who also oversaw 
the program.71 At no point did Elec-
tromation seek employee input in 
forming the committees, choosing 
the committee’s members or deter-
mining the topics discussed.72

The employees’ initial recep-
tion was not favorable: at no time 
did more than six employees sign 
up to sit on a committee.73 Each 
committee met; however, only the 
attendance bonus committee pro-
duced any proposals.74 Electroma-
tion stopped participating in the 
committees when the Teamsters 
demanded union recognition the 
following year.75 After the Teamsters 
lost the union election, the NLRB 
filed a complaint alleging that 
Electromation’s action committees 
violated Section 8(a)(2)’s prohibition 
on employer-dominated unions.76 

 In Electromation, the Seventh 
Circuit had an opportunity to depart 
from Cabot Carbon and embrace the 
changes that had taken place in the 
American workplace, but it declined. 
Th e Court of Appeals’ main concern 
was clarifying the term “labor organi-
zation.” Th e court developed a three-
part test: (1) employees must partici-
pate in the committees; (2) employers 
participated in the committees; and 
(3) the committees dealt with griev-
ances, disputes, wages, rates of pay, 
hours or working conditions.77 Th e 
Court of Appeals had no diffi  culty 
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fi nding that the “action committees” 
qualify as labor organizations under 
Section 2(5).78 Th e action commit-
tees were set up by management and 
administered by management and 
employees for the purpose of dealing 
with working conditions.79 Moreover, 
since Electromation created and 
imposed action committees on its 
reluctant employees, set their agenda, 
hand-picked members, designated 
the management representatives, and 
funded the committees, Electroma-
tion clearly dominated the commit-
tees and violated Section 8(a)(2).80

Electromation is a watershed 
case.81 Th e legal question whether 
Section 8(a)(2) would still be enforced 
as it had been during the New Deal 
had been answered. Labor unions 
would remain the only legal game in 
town.82 American business would be 
prevented from legally experimenting 
with novel forms of employee rela-
tions.83 In the fi nal analysis, while the 
decision follows precedent, it makes 
American businesses less competitive 
against foreign businesses and de-
prives non-unionized employees of a 
collective voice.84

Recent Attempts at Reform: The Dun-
lop Commission and the TEAM Act

Needless to say, in some quarters, 
Electromation was not a welcome 
decision.85 In the immediate after-
math, two Congressional attempts 
to amend Section 8(a)(2) were made: 
the Dunlop Commission Report and 
the Teamwork for Employees and 
Management Act (“TEAM Act”).86 
Initially, the Clinton administration 
took the lead. Clinton Labor Secre-
tary Robert Reich originally formed 
the Dunlop Commission to examine 
the changing needs of the American 
workforce and suggest legal changes 

that would address those needs.87 
After Electromation was decided, the 
Dunlop Commission Report focused 
on the issue of employer-dominated 
unions and called upon Congress 
to amend Section 8(a)(2) to allow 
employee participation committees, 
so long as these committees did not 
become a substitute for real union 
representation.88 Although the Dun-
lop Commission’s suggestions were 
not radical,89 they did little to limit 
the effects of Electromation,90 and 
furthermore, they had no chance of 
implementation.91 By the time Con-
gress received the report, the Demo-
crats had lost control of Congress 
and the new Republican Congress 
had little desire to enact Democratic 
initiatives.92

After the Dunlop Commission’s 
report failed to gain traction, the 
new Republican-held Congress took 
up the issue and passed the TEAM 
Act.93 Sponsored by Senator Nancy 
Kassebaum (R-Kan.) and Congress-
man Steven Gunderson (R-Wis.), the 
TEAM Act sought to amend Sec-
tion 8(a)(2) by adding the following 
clause:

Provided further, Th at it shall 
not constitute or be evidence 
of an unfair labor practice 
under this paragraph for an 
employer to establish, assist, 
maintain or participate in 
any organization or entity of 
any kind, in which employees 
participate to address matters 
of mutual interest (including 
issues of quality, productivity 
and efficiency) and which 
does not have, claim or seek 
authority to negotiate or 
enter into collective bar-
gaining agreements under 
this Act with the employer 
or to amend existing col-

lective agreements between 
the employer and any labor 
organization.94

Although the act only specifi es 
“issues of quality, productivity and 
effi  ciency” as area of “mutual interest” 
in its amendment to Section 8(a)(2), 
in its Statement of Findings and Pur-
pose “mutual interest” is defi ned to 
include all permissible topics of col-
lective bargaining.95 Th e TEAM Act 
would have had the result of legiti-
mizing fully new forms of employee 
management relations.96 Under the 
TEAM Act, only collective bargain-
ing would have been forbidden to 
non-union labor organizations.97 
Th e act never became law, however. 
President Clinton, under pressure 
from unions, vetoed the act.98 

Labor unions have not looked fa-
vorably upon any attempts to reform 
Section 8(a)(2): for labor unions, 
reform amounts to nothing more 
than an attempt by management to 
do away with the labor movement.99 
Instead, labor unions opine that 
“the kind of participation-and-coop-
eration-that should be encouraged is 
democratic participation and cooper-
ation between equals.”100 Only when 
management and employees can sit 
down across a table as equals can 
there be true negotiations; otherwise, 
management will always dominate 
employees.101 Cynically, one could say 
that unions want to be the only game 
in town. However, labor unions make 
a strong point that, left unprotected, 
employee participation committees 
could devolve into employer domi-
nated unions.102 

In the end, the courts have taken a 
constant view of Section 8(a)(2) based 
upon the Congressional record, and 
although two serious attempts have 
been made to amend Section 8(a)(2), 
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none have been successful and no 
immediate attempts appear likely.103 
Th is leaves American businesses in a 
diffi  cult situation: either comply with 
Section 8(a)(2), potentially impacting 
productivity and employee morale 
negatively, or openly fl aunt the law, 
possibly being held liable for an unfair 
labor practice.104 What is at stake is 
the ability of American businesses to 
respond to the changing needs of the 
international marketplace and their 
ability to listen to the voice of their 
employees.105 For businesses, Section 
8(a)(2) is a serious impediment to 
continued success.106

The Participatory Model Abroad: 
Canada and Europe

Generally speaking, Section 
8(a)(2)’s restriction on participa-
tory unions is not found outside the 
United States.107 Most nations allow 
employers to establish any type of 
labor organization they desire, includ-
ing Rockefeller-style employer domi-
nated unions.108 Arguably, in these 
nations unionization has progressed 
further and has greater infl uence in 
society and in the political process.109 
Canada and Europe provide the best 
two examples. In Canada, a labor 
law model, based primarily upon 
the American model, has seen the 
coexistence of employee participation 
committees with labor unions.110 In 
Europe, at the national and the Euro-
pean Union level, works councils have 
created institutionalized, non-union 
communications between employers 
and employees.

Canadian Employee                                        
Participation Committees

Most American practitioners see 
Canadian labor and employment law 

as an extension of its American coun-
terpart.111 Th is is not an unfounded 
presumption.112 After all, W. L. 
Mackenzie King, the same individual 
that helped John D. Rockefeller, Jr. 
design the employer dominated 
union in the United States, also de-
signed the framework of Canadian 
labor law during his four terms as 
Canadian Prime Minister.113 However 
unlike the NLRA, Canadian law does 
not prohibit a cooperative approach 
to employee relations.114 At the same 
time, unionization remains very high 
in Canada, currently around 32% 
of the workforce, nearly three times 
higher than the United States.115

Canada has been able to maintain 
a prohibition on employer-domi-
nated unions while remaining open 
to employee participation commit-
tees.116 Like its American counterpart, 
Canadian labor law protects labor 
unions against employer interference. 
For example, Section 11(1) of the 
Saskatchewan Trade Union Act states: 
“It shall be an unfair labour practice 
for an employer, employer’s agent or 
any other person acting on behalf of 
the employer to . . . (b) discriminate 
or interfere with the formation or 
administration of any labor organiza-
tion or contribute fi nancial or other 
support to it.”117 Th e key diff erence, 
however, is that Canadian labor law 
lacks Section 2(5)’s broad defi nition 
of a “labor organization;”118 instead, 
it uses the narrowly construed term 
“trade unions.”119 For example, the 
Ontario Labor Relations Act defi nes 
“trade union” as “an organization of 
employees formed for purposes that 
include the regulation of relations 
between employees and employers 
and includes a provincial, national, or 
international trade union, a certifi ed 
council of trade unions and a desig-
nated or certifi ed employee bargain-

ing agency.”120 Th erefore, a Canadian 
court cannot fi nd an employee par-
ticipation committee to be a “trade 
union” without offi  cial certifi cation 
of that status by the province.121 

Th is arrangement has generally 
worked well for Canada.122 It leads 
to greater communication between 
management and employees, which 
leads in turn to greater productivity 
and morale.123 Managers are able to 
understand the problems facing their 
employees and address the problems 
immediately.124 

Unions have not been harmed by 
employee participation committees. 
Canada’s percentage of unionized 
non-agricultural workers is three 
time higher than that of the United 
States.125 To a large degree, this is 
because the certifi cation process is 
much easier in Canada.126 While a 
formal election process is necessary 
in the United States, in Canada, 
if management does not willingly 
recognize a union, it can push for of-
fi cial certifi cation based solely upon 
membership cards, or in some cases, 
a quick election.127 Further, federal 
and provincial labor boards place 
much more severe restrictions on 
management’s ability to oppose cer-
tifi cation than in the United States.128 
Th e existence or non-existence of em-
ployee participation committees has 
little eff ect on the labor movement. 
In fact, sometimes the existence of 
an employee participation committee 
allows a union to organize a shop.129 
For example, when the employees at 
Imperial Oil, Ltd. lost confi dence in 
management and became angry at 
plans to downsize and restructure, 
the company’s employee participa-
tion committee transformed into a 
labor union.130 Coupled with a sense 
that management was ignoring their 
concerns, many employees became 
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angered at management’s retrench-
ment and downsizing policies.131 Th e 
employee participation committee 
unsuccessfully attempted to secure  
fi rm job security commitments from 
management.132 Eventually a majority 
of employees signed union cards and 
a labor union replaced the employee 
representation committee.133 After 
the change, management admitted 
that the threat of true unionization 
forced them to deal honestly with the 
employee participation committee.134 
In the case of Imperial Oil Ltd., the 
existence of an employee participa-
tion committee paved the way for a 
labor union.

American unions have warned 
that allowing employee participation 
committees would eviscerate the labor 
movement.135 However, in Canada, a 
country that shares our basic values 
and culture, unions have thrived side 
by side with employee participation 
committees. In Canada, where tra-
ditional labor unions are more three 
times more prevalent, employees can 
freely choose between employee par-
ticipation committees and unions.136 
However, the Canadian solution is 
not a realistic solution for the United 
States. As discussed earlier, such 
a regime would not be supported 
by unions, and therefore, has little 
practical chance of being enacted by 
Congress.137 Although the Canadian 
model is not workable in the United 
States, it demonstrates that employee 
participation committees are work-
able in our business culture and will 
not be the death knell of the labor 
movement.

Participatory Unions in Europe and the 
European Works Councils

European labor law, both at the 
national and European Union (EU) 
level, rests on a theory of cooperative 

labor relations, unlike the theory 
of adversarial labor relations found 
in American labor law.138 Recently, 
many American commentators have 
looked to the European model as an 
example to base any future revision 
of Section 8(a)(2);139 however, the Eu-
ropean model is substantially fl awed 
in its present form, garnering little 
employee support without substantial 
governmental regulation.140 European 
employee participation committees 
suff er from an inability to secure real 
concessions form management and 
have little recourse when manage-
ment does not act in good faith.141 

National Labor Law in Europe

European labor law at the na-
tional level changes from country to 
country, however, the German model 
is the leader and standard for all of 
Europe.142 Like most of Europe, the 
German labor law system is a dual 
channel model where employees are 
represented by two separate orga-
nizations: labor unions and works 
councils.143 Labor unions represent 
employees for typical labor issues like 
collective bargaining and industrial 
actions; while works councils represent 
employees for employer consultation 
and grievances.144 

Labor unions in Germany have 
a more circumscribed role than labor 
unions in the United States.145 Un-
like the United States, where local 
labor unions bargain directly with 
local management generally, most 
labor contracts are negotiated at the 
national level on a sector-wide basis 
leaving certain key terms to be negoti-
ated at the local level.146 Th e corollary 
of this arrangement is that industrial 
actions are also sector-wide.147 Since 
negotiations and industrial actions 
are sector-wide, less tension is seen at 

the fi rm level between employers and 
employees, creating cooperative labor 
relations.148

German employees are also rep-
resented by works councils.149 Works 
councils are participatory labor orga-
nizations, conducted at the fi rm level 
for two way communication between 
management and employees.150 Th ey 
do not engage in collective bargain-
ing.151 Any business with more than 
fi ve employees must establish a works 
council when petitioned by employees 
under German law.152 Th is consultative 
power can eventually develop into 
a full-fl edged power to veto certain 
management decisions.153 

No doubt works councils play an 
important role in the popularity of the 
labor movement in Europe.154 Union 
membership in Germany is only 30%; 
however, 90% of employees have col-
lective representation through works 
councils.155 Although labor unions do 
not offi  cially have a voice in works 
councils, unoffi  cially, union members 
work together to nominate and elect 
its members to works councils.156 

Employment and labor law in 
Europe, as represented by Germany, 
encourages employer participation 
in labor organizations, both in labor 
unions and works councils. Europe’s 
dual channel system creates an atmo-
sphere of cooperation, resulting in few 
industrial actions; however, it severely 
limits the rights of employers. 157

The European Union Labor Law

Since its inception in 1957, the 
EU’s impact on the everyday lives of 
Europeans has steadily increased.158 
It was not until the European Work’s 
Council Directive of 1994 (“The 
Directive”), however, that the EU 
entered into the fi eld of employment 
and labor law.159 Hoping to remedy 
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the common practice by transnational 
and pan-European companies of 
evading national laws mandating in-
formation and consultation between 
employees and management, the EU 
created mandatory European Works 
Councils (EWC).160 EWCs are labor 
organizations for pan-European orga-
nizations patterned on national works 
councils for information sharing and 
consultation over management deci-
sions.161 

Th e Directive mandates that all 
companies within the EU with more 
than 1,000 employees and at least 150 
employees in two member nations 
establish EWCs.162 EWCs can either 
be comprised solely of employees or 
both employees and management.163 
Meetings must take place at least 
once a year.164 If “exceptional circum-
stances” arise that considerably aff ect 
the interests of employees, however, 
management must consult EWCs 
before making a decision.165 At all 
times, management must fi nance the 
operations of EWCs.166

Th e EU has twice amended the 
Directive. First in 2001, Council 
Directive 2001/86/EC expanded the 
availability of EWCs to all employees 
in European companies.167 A Europe-
an company is a corporation created 
through the mergers of companies 
from two or more Member states or 
by special EU legal provision.168 Th en 
in 2002, Council Directive 2002/14/
EC expanded the availability of 
EWCs to all companies with twenty 
or more employees.169 Clearly, the 
EU intended these two directives to 
greatly expand the coverage of EWCs, 
ensuring that all employees are rep-
resented by works councils, either by 
national law or EU law.

Although many have hoped that 
EWCs would be the fi rst step toward 
a true pan-European labor union 

system,170 EWCs have not have had 
the hoped for impact.171 To begin 
with, as of 2006, only 35-40% of 
companies covered by the Directive 
had established EWCs.172 Moreover, 
opinion surveys of EWC members 
demonstrate a profound ambivalence 
toward their EWCs. For instance, in 
his study on the sentiments of EWC 
members, Jeremy Waddington of the 
University of Manchester, concluded 
that less than one third of members 
believe that there was “useful infor-
mation and consultation,” and that 
only 1.7% of members believed that 
an EWC was very eff ective.173 His 
study concludes that “[t]he quality 
of information and consultation is 
thus failing to meet the objectives 
for EWCs as originally laid down by 
the Commission.”174 Finally, manage-
ment participation has been less than 
had been hoped.175 Without eff ective 
enforcement provisions, companies 
have little incentive to participate 
fully.176 The European Economic 
Social Committee estimates that as 
much as 75% of companies with 
EWCs fail to fully comply with their 
responsibilities under the Directive.177 
Regardless of hopes and dreams of 
many European labor activists that 
EWCs could prove to be a basis for 
a new European-wide labor system, 
employees have not embraced EWCs 
because they have failed to address 
their needs. 

European-style works councils are 
not a panacea for the problems that 
face American labor. While they can 
foster cooperation between manage-
ment and employees, without the 
direct involvement of labor unions 
and management, works councils 
fail to address the issues important 
to employees. When labor unions 
and management participate, works 
councils can provide nonunionized 

employees a semblance of represen-
tation and give them some control 
over the direction of their workplace. 
Th us, to create eff ective cooperative 
labor organizations, the participation 
of management, employees and labor 
unions is necessary.

The Proposal

There can be little doubt that 
reform to Section 8(a)(2) is sorely 
needed and that thus far all attempts 
at reform have been unsuccessful be-
cause of a failure to bring all parties 
together.178 In the 1990s when Con-
gress twice gave serious consideration 
to reforming Section 8(a)(2), labor 
union intransigence scuttled both 
attempts.179 In Canada and Europe 
cooperative labor organizations have 
succeeded when all stake holders 
support the new labor organizations: 
management, employees and labor 
unions.180 Th erefore, understanding 
what employees, management and 
labor unions need is the key to re-
forming Section 8(a)(2).

First, employees desire a greater 
voice in the workplace.181 However, 
most employees are not interested 
solely in the form of representa-
tion provided by traditional labor 
unions.182 Th ey want new forms of 
labor organization that allow a collec-
tive voice in their workplace without 
full unionization.183 Further, vesting 
employees in the future of their work-
places will inevitably lead to higher 
morale and productivity.184 

Second, management wants to 
fi nd ways to be more competitive 
in the marketplace.185 Th e challenge 
posed by international competition 
necessitates that management fi nd 
new ways to incorporate employees 
into the decision making process.186 
However, Section 8(a)(2) currently 
prohibits labor relations experimenta-
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tion because it prohibits any organi-
zation that discusses “conditions of 
work.” Without the ability to discuss 
working conditions, any novel ap-
proach will be ineff ective.187

Th ird, labor unions want a seat at 
the table. Labor unions see any move 
by management to create committees 
to discuss working conditions as an 
attack on the labor movement.188 As 
long as this perception continues, 
labor unions will use their political 
clout to prevent any change to Sec-
tion 8(a)(2).189 Instead, labor unions 
should be brought into the process as 
administrators, using their consider-
able expertise to help foster these new 
labor organizations. Moreover, labor 
unions should see employee partici-
pation committees as an opportunity 
to enter into shops and organize em-
ployees into labor unions.190

Balancing the needs of each of 
these groups means creating a new 
type of labor organization. Instead 
of merely amending Section 8(a)(2), 
which has failed in the past because, 
in the eyes of labor unions, this means 
an end to independent representa-
tion, this paper proposes creating an 
alternative type of labor organization, 
such as an employee participation 
committee that would exist alongside 
of labor unions. 

Employee Participation Commit-
tees would be a new form of labor or-
ganization, operating alongside a tra-
ditional labor union. Th e committees 
would be set up by management for 
consulting employees. Management 
would bear the costs of the program, 
and be prohibited from instituting 
an employee participation committee 
as a way of preventing unionization. 
Finally, all employee participation 
committees must be administered 
by labor unions. Labor unions could 
bring their considerable expertise 

into the operation of the committees 
and ensure that employers do not 
use them as a tool for dominating 
employees. 

Th us, I propose that the fol-
lowing be incorporated into 
the NLRA:
(a) Employee Participation 
Committees – For the purposes 
of peaceful workplace relation-
ships, the common good and co-
operation, employers may form 
employee participation commit-
tees for consultation, consisting 
of management representatives 
and employee representatives. 
Th e number of employee rep-
resentatives must be equal or 
greater than the number of 
management representatives 
and must be elected by employ-
ees from their ranks. Employee 
participation committees may 
discuss all subjects of common 
interest, other than issues of 
wages and hours. At the fi rst 
meeting of an employee partici-
pation committee, all represen-
tatives must agree upon bylaws 
which mandate the issues to be 
discussed and the frequency of 
meetings. At all times manage-
ment will be responsible for the 
operating costs of the employee 
participation committees.
(b) Labor Union Involvement 
– If agreed to by a majority 
of employee representatives, 
labor unions may administer 
employee participation com-
mittees, including providing 
expertise for consultation and 
ensuring proper functioning 
of the employee participation 
committees. 
(c) Labor Unions and Employ-
ee Participation Committees 
– If a labor union had already 
organized a workplace, the 
employer may not form an em-
ployee participation committee, 
unless the union is decertifi ed. 

If a workplace has an employee 
participation committee, a labor 
union may organize the work-
force.
(d) Defi nitions – 

(1) Wages, Hours and 
Working Conditions – 
shall not be construed to 
mean permissible topics of 
bargaining under Section 
7 of the National Labor 
Relations Act.
(2) Operation Costs – 
shall consist of the costs of 
administration, wages for 
employee members and 
other reasonable costs, in-
cluding the costs of experts 
and consultants.

Th is proposed statute attempts to 
balance the needs of all three groups. 
Employees get an institutional voice 
alongside management. Management 
can increase productivity and morale 
by establishing employee participa-
tion committees, and labor unions 
get a seat at the table. Moreover, these 
three groups will balance each other, 
making sure that no one party either 
dominates or refuses to participate 
fully. It is important to note that em-
ployee participation committees are 
explicitly prohibited from discussing 
mandatory topics of bargaining, as 
provided for under Section 7. Th is 
will mean that employee participation 
committees will not replace tradi-
tional labor unions, but fi ll the space 
left between a unionized shop and a 
nonunionized shop.

In conclusion, the American 
workplace has substantially changed 
since the depth of the Great Depres-
sion when the NLRA was enacted.191 
Allowing only one form of legal labor 
organization based upon this old par-
adigm will not allow American busi-
ness to stay competitive in the global 
marketplace.192 Th erefore a new form 



  � i chigan Internat ional  Lawyer       

10

of cooperative labor organization is 
necessary: the employee participation 
committees. Th ese committees will 
be formed by both management and 
employees to discuss issues facing the 
business and the workplace. 
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Ford has been a leader in address-
ing human rights and working condi-
tions in the auto industry. Since we 
committed to address human rights 
as a strategic business issue in 2000, 
our approach has evolved.

While our initial focus was on 
potential risks in our own operations 
and those of our suppliers, we are now 
leading an eff ort to bring automakers 
together to apply a common approach 
to the global supply chain. We have 
also moved beyond assessing indi-
vidual suppliers’ compliance to build-
ing capability throughout the supply 
chain to manage working conditions 
eff ectively. And we have expanded the 
scope of our eff ort, making commu-
nity engagement and environmental 
protection integral components.

Human Rights Challenges           
and Opportunities

Ford is committed to respecting 
human rights everywhere we operate. 
Th e case for protecting human rights 
in our own facilities and throughout 
our value chain is compelling. People 
are most likely to excel in an environ-
ment that aims for excellence. A safe 
workplace in which people are treated 
with respect promotes increased qual-
ity, productivity, employee retention 
and morale. It can also decrease qual-
ity problems and health care costs. 
We have also found that a supplier 
company’s eff orts to address working 
conditions, environmental challenges 
and other sustainability issues are 
good indicators of its management’s 
leadership capabilities.

Like other automakers, we are 
expanding our presence in emerging 
markets, where most of the growth in 
automobile sales is expected to occur. 
We view respect for human rights as 
not only a core operational issue, but 
also a key to maintaining the trust and 
respect of local communities around 
our facilities. Th at trust is critical to 
our ability to operate and sell our 
products in an intensely competitive 
global marketplace.

To serve global markets effi  ciently 
and aff ordably, we must build lo-
cal and regional supply bases. Th e 
result is an increasingly complex and 
dispersed supply chain. Many of our 
suppliers routinely provide outstand-
ing working conditions. And we be-
lieve that, ultimately, this is the sup-
pliers’ responsibility. We would also 
like governments to play the lead role 
in enforcing compliance with laws. In 
reality, however, the legal structures 
governing working conditions, and 
the level of enforcement, vary widely 
across the countries in which we oper-
ate. Th us in some places we need to 
help suppliers build capability and 
assess compliance in order to have 
confi dence that the suppliers meet 
our standards. As others in the in-
dustry begin to take similar steps, we 
believe that automakers and suppliers 
alike will be best served by a coopera-
tive approach to working conditions 
in the automotive supply chain.

For example, 2006 saw the discov-
ery of the use of slave labor in Brazil 
to produce charcoal used in making 
pig iron, which is ultimately used 
in steel production for automobiles. 

Blueprint for Sustainability: 
Ford Motor Company and Human Rights
By Monique Oxender, Ford Motor Company, Global Manager, Supply Chain Sustainability 

Human rights refers to basic 
standards of treatment to which 
all people are entitled. It is a 
broad concept, with economic, 
social, cultural, political and civil 
dimensions. For Ford, this means 
ensuring that our products, no 
matter where they are made, are 
manufactured under conditions 
that demonstrate respect for the 
people who make them. It also 
means respecting the rights of 
people living in the communities 
around our facilities, and those 
of our suppliers, who may be 
affected by these operations.

Working conditions refers to 
aspects of human rights in the 
workplace, as governed by local 
laws and affected by international 
standards pertaining to workplace 
issues such as child labor, 
harassment and discrimination, 
health and safety, wages and 
benefi ts, freedom of association, 
working hours and forced labor.

Ford’s Code of Basic 
Working Conditions is based 
on fundamental elements of 
internationally recognized labor 
standards, including the Universal 
Declaration of Human Rights, 
International Labour Organization 
Covenants, the Organisation 
for Economic Co-operation and 
Development’s Guidelines for 
Multinational Enterprises, the 
United Nations’ Global Compact 
Principles, the Global Sullivan 
Principles, and standards of 
the Fair Labor Association and 
International Metalworkers’ 
Federation.
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When we learned of the situation, 
Ford immediately stopped all direct 
sourcing from the supplier that was 
identifi ed in the investigation and, 
subsequently, found an ongoing sup-
ply source in the United States. We 
then identifi ed all potential points of 
entry for pig iron in the Ford value 
chain. Finally, we sought to engage 
all suppliers identifi ed as purchasing 
pig iron and asked for assurances 
from them that forced labor is not 
employed anywhere in their value 
chain. We also requested detail re-
garding their systems for safeguarding 
human rights throughout their opera-
tions. We have continued to provide 
information to those investigating 
the situation. We will also continue 
dialogue with supplier management 
globally to ensure that local labor laws 
are observed within supplier facilities 
and addressed in sub-tier supplier 
contracts.

Ford’s existing working conditions 
training and assessment program pro-
vided additional opportunity to en-
gage suppliers in Brazil. Ford’s direct 
suppliers in Brazil were required to 
take training on working conditions 
in 2007, and, after learning of the 
situation in Brazil, Ford extended an 
invitation to direct suppliers to bring 
representatives from their suppliers to 
the training sessions.

Human Rights at Ford

Ford’s Code of Basic Working 
Conditions2 (CBWC) articulates our 
commitments on key human and la-
bor rights issues. In eff ect since 2003, 
it was formally adopted as a Policy 
Letter in 2007.

In early 2008, Ford joined the 
United Nations Global Compact, 
a framework for businesses that are 
committed to aligning their opera-

tions and strategies with 10 universal-
ly accepted principles in the areas of 
human rights, labor, the environment 
and anti-corruption. Th is action rein-
forces our commitment to outstand-
ing performance and transparency in 
these areas.

Since 2003, we have developed 
a range of processes to ensure that 
our own operations and those of our 
business partners and suppliers are 
adhering to the CBWC in practice. 
Th is section describes key actions we 
have taken to continue to integrate 
human rights into our operations.

Code of Basic Working Conditions

Th is Code of Basic Working Con-
ditions represents the commitment of 
Ford and its worldwide subsidiaries. 
Th e diverse group of men and women 
who work for Ford are our most im-
portant resource. In recognition of 
their contributions, we have devel-
oped policies and programs designed 
to ensure that our employees enjoy 
the protection aff orded by the prin-
ciples articulated today in this Code. 
While these principles are not new 
to Ford, they are vitally important 
to what we stand for as a company. 
Consequently, we have chosen to 
summarize them here in an expression 
of our global commitment.

While this Code of Conduct 
serves to detail, specifi cally, our stan-
dards for labor and environmental 
standards throughout our global 
operations, it also stands as a general 
endorsement of the following human 
rights frameworks and charters:
• Th e UN Universal Declaration of 

Human Rights 
• Th e ILO Tripartite Declaration 

of Principles concerning Multi-
national Enterprises and Social 
Policy 

• OECD Guidelines for Multina-
tional Enterprises 

• Th e Global Sullivan Principles of 
Social Responsibility 

The diverse universe in which 
Ford operates requires that a Code 
such as this be general in nature. In 
certain situations, local legal require-
ments, collective bargaining agree-
ments and agreements freely entered 
into by employees may supersede 
portions of this Code. Nevertheless, 
we believe this Code affi  rms impor-
tant, universal values that serve as the 
cornerstone of our relationship with 
employees.

Adoption of Revised Code of Basic 
Working Conditions

In 2006, we revised our CBWC 
to add provisions that we felt were 
important to strengthen our eff orts 
in this area, based on our experience 
implementing and assessing compli-
ance with the CBWC. Refl ecting our 
increasingly integrated approach to 
managing human rights and com-
munity issues, the revisions articu-
lated our commitments on several 
key issues that extend beyond the 
fenceline of our facilities and those 
of our suppliers to include our im-
pacts on the communities in which 
we operate. Specifi cally, we added 
commitments on “community en-
gagement and indigenous popula-
tions,” “bribery and corruption” and 
“environment and sustainability.” 
We also added explicit reference to 
– and our general endorsement of 
– several human rights frameworks 
and charters.

The revised CBWC was ap-
proved and formally rolled out to 
employees and suppliers as Policy 
Letter #24 in 2007.
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 Child Labor

We will not use child labor. In no event will we employ 
any person below the age of 15, unless this is part of a 
government-authorized job training or apprenticeship 
program that would be clearly benefi cial to the persons 
participating.

Compensation
We will promote our employees’ material well-being 
by providing compensation and benefi ts that are 
competitive and comply with applicable law.

Forced Labor
We will not use forced labor, regardless of its form. We 
will not tolerate physically abusive disciplinary practices.

Freedom of Association and Collective Bargaining
We recognize and respect our employees’ right to 
associate freely and bargain collectively. We will work 
constructively with recognized representatives to promote 
the interests of our employees. In locations where 
employees are not represented by unions, we will seek to 
provide opportunities for employee concerns to be heard.

Harassment and Discrimination
We will not tolerate harassment or discrimination on 
the basis of sex, race, color, creed, religion, age, ethnic 
or national origin, marital/parental status, pregnancy, 
disability, sexual orientation, or veteran status.

Health and Safety
We will provide and maintain for all employees a safe 
and healthy working environment that meets or exceeds 
applicable standards for occupational safety and health.

Work Hours
We will comply with applicable law regulating hours of 
work.

Community Engagement & Indigenous Populations
We shall consider indigenous peoples among our 
primary stakeholders in all projects we consider 
undertaking. We will openly and honestly engage all 

recognized members of our stakeholder community who 
have an interest in our activities.

Bribery and Corruption
We will under no circumstances tolerate the giving or 
receiving of undue reward to infl uence the behavior 
of another individual, organization, politician, 
or government body, so as to acquire a commercial 
advantage; this extends to all of our regional operations, 
regardless of whether bribery is offi  cially tolerated and 
condoned.

Environment and Sustainability
We will conduct business in an environmentally 
friendly and responsible manner. We will seek to reduce 
and minimize the environmental impact of all of our 
operations in the short term, as we seek to become 
an environmentally restorative and truly sustainable 
company in the long term.

Responsibility and Implementation
We will communicate this Code of Basic Working 
Conditions to all employees. As appropriate under local 
practice, we will seek the support and assistance of 
unions and employee representatives in this eff ort. We 
will encourage our business partners throughout our 
value chain to adopt and enforce similar policies. We 
will seek to identify and utilize business partners who 
aspire in the conduct of their business to standards that 
are consistent with this Code.

Employees with a good-faith belief that there may have 
been a violation of this Code should report it through 
established channels, if known, or to the Offi  ce of the 
General Counsel at fordlaw@ford.com. No retaliatory 
actions will be taken against any employee who makes 
such a report or cooperates in an investigation of such a 
violation reported by someone else.

Verifi cation
We will, as appropriate, seek the assistance of 
independent third parties to verify our compliance with 
this Code.

Text of the Code of Basic Working Conditions
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Working Conditions in Ford Plants

Since 2004, we have conducted 
11 formal assessments of Ford facili-
ties, four of which were joint-venture 
facilities.

During 2007, we conducted as-
sessments at our Camaçari facility 
in Bahia, Brazil, at our two South 
African facilities (one a 90-percent 
Ford-owned joint venture), and at our 
sole facility in Russia. Th ese four sites 
were selected by Ford’s Sustainable 
Business Strategies and Purchasing 
Strategy functions based on the sites’ 
impact on our supply chain, emerg-
ing issues and the views of thought 
leaders, NGOs and human rights 
activists.

Th e process for assessing Ford 
facilities includes a questionnaire to 
be completed by facility management 
and a detailed review of documents 
related to the full range of working 
conditions issues (e.g., collective 
bargaining agreements, grievance 
procedure logs, employee hotline 
records and health and safety audit 
reports). Th e fi ndings of the ques-
tionnaire and document review serve 
as the basis for interviews with facil-
ity management. Where procedures 
and/or documentation are lacking, or 
where we feel it would otherwise be 
valuable, the assessments also include 
facility visits.

Th e fi ndings of the assessments 
are initially shared with human rights 
organizations with which Ford works 
and then published on our Web site. 
We have sought the opinions of neu-
tral third parties who have visited 
plants and/or reviewed the assessment 
process, and they have agreed that the 
process is robust and has integrity.

Th e fi ndings of the 2007 assess-
ments were generally consistent with 

those of previous assessments. Th at is, 
they confi rmed that Ford’s wholly and 
majority-owned facilities are operat-
ing in compliance with our CBWC. 
Refl ecting the expanded scope of the 
CBWC, the assessments also discuss 
and document community engage-
ment eff orts, eff ects on indigenous 
populations and environmental 
initiatives.

We have received considerable 
and consistent positive feedback from 
external stakeholders about the poli-
cies and systems in place at Ford facil-
ities. While we and our stakeholders 
have confi dence in our systems, we 
nonetheless believe it is important to 
continue conducting the assessments 
given that conditions can change and 
new issues emerge.

In 2008, we plan to conduct as-
sessments in select Ford facilities in 
Chicago (USA), Hai Duong (Viet-
nam) and Santa Rosa (Philippines).

Working Conditions in                 
Our Supply Chain

Beyond our own facilities, we 
aim to ensure that everything used 
to make our vehicles is produced 
consistent with local law and our 
CBWC. Th is is a major undertaking, 
as Ford has several thousand supplier 
facilities globally. It is also a critical 
undertaking, as we have less control 
in suppliers’ facilities than in our own, 
particularly at the sub-tier level.

Our long-term vision is for our 
industry as a whole to converge on a 
set of common expectations for the 
global automotive supply chain and 
then work together with suppliers to 
ensure that these expectations are met. 
We have taken a series of steps in that 
direction, beginning with defi ning our 
own expectations for suppliers.

Setting Expectations for               
Our Suppliers

Ford’s Global Terms and Condi-
tions – our core contract covering all 
suppliers – refl ect our prohibition of 
the use of forced labor, child labor 
and physical disciplinary abuse. Th ese 
requirements were added in January 
2004 for production suppliers and 
in September 2005 for all others. We 
have provided a standard for these 
areas – the same as we use in our own 
facilities – that supersedes local law if 
our standard is more stringent. Th e 
Global Terms and Conditions also 
prohibit any practice in violation of 
local laws.

In addition, the Global Terms 
and Conditions serve to:
• Set the expectation that suppliers 

will work toward alignment with 
our CBWC in their own opera-
tions and their respective supply 
chains in the areas of harassment 
and discrimination, health and 
safety, wages and benefi ts, free-
dom of association, working 
hours, bribery and corruption, 
community engagement, and 
environment and sustainability 

• Make clear Ford's right to perform 
third-party site assessments to 
evaluate supplier performance 

• Communicate that Ford can 
terminate the relationship for 
noncompliance or for failure 
to address noncompliance in a 
timely manner.

Aligning Our Approach with Our 
Strategic Suppliers

Since 2005, we have made some 
signifi cant changes in how we man-
age relationships with our suppliers 
and in the profi le of the supply chain 
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itself. While Ford’s supply chain 
remains one of the largest and most 
complex in the world, we are taking 
steps to rationalize and streamline our 
supply base.

Th is strategic supplier strategy, 
which we call the Aligned Business 
Framework (ABF), is designed to 
create a sustainable business model 
to increase mutual profi tability, im-
prove quality and drive innovation. 
What it means in practice is that we 
are working more closely and col-
laboratively with a smaller number 
of global strategic suppliers. Ford has 
approved a total of 64 ABF suppliers, 
10 of which are owned by minorities 
or women.

Ford’s Code of Basic Working 
Conditions is an integral part of the 
new ABF, on par with other fun-
damental production requirements 
such as managing fi nancial data and 
product quality. As previously, Ford’s 
Global Strategic Suppliers are also re-
quired to adhere to our Global Terms 
and Conditions.

In addition, we expect ABF sup-
pliers to develop:
• Th eir own working conditions 

code (if they do not have one al-
ready), aligned with Ford's Code 
of Basic Working Conditions 

• Internal training and compliance 
processes supporting their code, 
and 

• Training and compliance pro-
cesses for their sub-tier suppliers 
While the majority of ABF sup-

pliers may have multiple policies 
or programs in place to manage 
some or all elements contained in 
Ford’s Code of Basic Working Con-
ditions, only a few have a concise, 
stand-alone code with consolidated 
supporting processes to effi  ciently 
communicate and manage work-
ing conditions, either within their 

own operations or those of their sup-
ply chain. 

Ford has committed to providing 
suppliers with a range of support and 
assistance based on our experience 
in this area. We have developed an 
in-depth resource guide to give sup-
pliers information and background 
on human rights, generally, and on 
the development of their own codes, 
specifi cally. We have also off ered to 
share the training materials we have 
developed, as well as information on 
our compliance and training pro-
cesses. Finally, we have committed to 
working with suppliers to help resolve 
issues or concerns. 

During the fourth quarter of 
2007, we held three working condi-
tions summit meetings – in Dearborn, 
Amsterdam, and Hong Kong – that 
were attended by senior management 
from Ford and our ABF suppliers. 
Th ese meetings further outlined our 
ABF strategy and the ways in which 
Ford will support and work collabora-
tively with our strategic suppliers on 
these commitments going forward. 

We are particularly excited about 
this new phase, which furthers our 
efforts in managing human rights 
issues in our supply chain in a more 
collaborative, in-depth manner. In our 
view, it will help embed ownership for 
working conditions issues through-
out our value chain, and lead to the 
development of more robust, sustain-
able management systems to support 
responsible working conditions across 
the automotive supply chain. 

Building Supplier Capability

Th e primary focus of our work 
on human rights in our supply 
chain is building capability among 
our suppliers to responsibly manage 
working conditions. Th is includes 
meeting legal requirements and Ford’s 

Supply Chain Profi le

Production (Anything that is part of 
the vehicle)

60+
Countries in which suppliers are located

38
Emerging markets in which suppliers are 
located

17
Emerging markets considered to have 
risks of substandard working conditions. 
These countries were identifi ed as 
higher risk based on consultation with 
NGOs, other companies with human 
rights experience, local Ford operations 
and various media and government 
reports.

1051
Ford manufacturing sites

2,000+
Supplier companies

5,500+
Supplier manufacturing sites

130,000
Parts currently being manufactured

250+
Production commodities to manage

Nonproduction
(Anything that is not in the vehicle such 
as services, marketing, construction, 
computers, industrial materials, health 
care, machinery, trains)

9,000+
Supplier companies

600+
Nonproduction commodities

TOTAL GLOBAL BUY

$90+ billion3
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expectations and promoting sound 
working conditions in their own sup-
ply chains. We have developed and 
delivered tailored training programs 
for Ford suppliers in select countries 
in cooperation with the Automotive 
Industry Action Group, a North 
American member-based, nonprofi t 
industry group specializing in supply 
chain issues.

Th e training workshops empha-
size the interpretation and application 
of legal standards and international 
best practice. By interacting with 
managers from the Human Resources, 
Health and Safety, Labor Aff airs and 
Legal departments of participating 
companies, the workshops provide 
for a two-way learning experience 
touching on the areas of interest for 
each company.

While Ford’s supplier training 
sessions are customized to align with 
the unique laws, customs, cultures 
and needs of each location, in general 
they consist of:
• A daylong interactive workshop 

with specialized Ford trainers 

and other automotive suppliers 
in which participants develop 
and confi rm an understanding of 
Ford expectations, local labor law, 
best practices and management 
systems, and 

• A confirmed communication 
cascade, including information 
obtained during the classroom 
training, to all supplier personnel 
and direct sub-tier suppliers. 
During 2007, we held training 

workshops in Brazil, China, Colom-
bia, Mexico, South Africa, Th ailand, 
Turkey and Venezuela. Some 1,528 
managers from 1,225 diff erent sup-
plier companies have completed a 
full day of training since the incep-
tion of the program in 2004. Th ese 
suppliers have now moved on to the 
process of self-assessing their facilities 
for compliance with local law and 
Ford expectations, and completing 
the fi nal stage of the program, which 
is communication to both personnel 
and their own suppliers on the topic 
of working conditions expectations.

We continue to focus on the 17 

countries we had previously identifi ed 
as having higher risks of substandard 
working conditions.4 Among those 
countries, locations are prioritized 
based on production and sourcing 
trends, sales trends, and relative per-
ceived risk based on the input of hu-
man rights groups, other companies’ 
experience and other geopolitical 
analysis.

Assessing Suppliers

Since 2003, we have conducted 
more than 400 assessments of exist-
ing and prospective suppliers in 16 
countries. Th e assessments provide 
feedback to Ford and suppliers about 
how well they are meeting legal re-
quirements and Ford’s expectations. 
Th ey also provide insight into the ef-
fectiveness of our training programs. 
Assessments consist of a detailed 
questionnaire, a document review, 
factory visits, and management and 
employee interviews, and are con-
ducted with the assistance of external 
auditors.

In 2007, we conducted assess-
ments in Brazil, China, Colombia, 
India, Malaysia, Mexico, Romania, 
Russia, South Africa, Taiwan, Th ai-
land, Turkey and Venezuela. The 
findings from the assessments in 
2007 were generally consistent with 
those we had previously conducted. 
Namely, they identifi ed a wide range 
of general health and safety issues, 
several wages and benefi ts issues and 
a limited number of other types of 
noncompliance.

Th e fi ndings from Ford’s 2007 
supplier assessments included:
• No evidence of forced labor or 

physical disciplinary abuse 
• A range of general health and 

safety issues, including inad-
equate emergency systems 
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• In some cases, a lack of appropri-
ate timekeeping systems, and thus 
a failure to pay correct overtime 
wages 

• In some cases, a failure to pay the 
correct local minimum wage or 
overtime or to provide the correct 
social insurance 

• A general need to clearly defi ne 
policy on harassment and dis-
crimination 

• Limited cases of restricted work-
ers doing hazardous work 

• In some cases, limited or restricted 
access to appropriate documenta-
tion regarding subcontracted 
labor and privacy policies 

• In some cases, nonpayment of 
company contributions to gov-
ernment-mandated social pro-
grams 
In addition, freedom of associa-

tion has been diffi  cult to verify. While 
all assessed suppliers have either 
union representatives or a grievance 
process, there may be issues we have 
not been able to identify through our 
assessment process.

We continue to engage with our 
suppliers to develop and implement 
appropriate corrective action plans. In 
this manner, we also have an opportu-
nity to encourage change throughout 
the tiers of suppliers and aff ect posi-
tive change more broadly.

Measuring Performance

We recognize the need to com-
municate performance results and 
strive to do so in a meaningful way. 
We have taken steps to better align 
the data we provide with that used 
elsewhere in the Company, to ensure 
it is useful and accessible to people 
within our business and within our 
suppliers’ businesses. While we have 
made progress developing – and re-

main committed to – a data tracking 
and reporting system, we are also 
looking for ways to streamline the 
data-collection process, targeting 
those indicators that are of highest 
value to us and our stakeholders.

Next Steps Assessment and Capa-
bility Building

In 2008, we plan to launch 
supplier assessments and training 
programs in Argentina, South Korea, 
the Philippines, South Africa, Taiwan 
and Vietnam. In addition, as part of 
the working conditions eff orts under 
the Aligned Business Framework, 
we are assisting our Global Strategic 
Suppliers in developing their own 
codes and/or expanding their pro-
grams or processes, where needed, 
to ensure they meet Ford’s working 
conditions expectations.

Taking Action as an Industry

Th e long-term sustainability of 
eff orts to protect human rights in the 
automotive supply chain depends on 
the active participation of all parties 
– from the original equipment manu-
facturers (OEMs) such as Ford, to the 
suppliers themselves, to the govern-
ment agencies that set and enforce 
the regulations governing operations. 
Such collective action will not only 
minimize costs and increase effi  ciency 
for OEMs and suppliers alike, but will 
lead to better results than if individual 
companies take steps in isolation.

Automotive Industry Action Group 
(AIAG) Initiative

Since 2004, Ford has worked 
with the AIAG to implement its ca-
pability-building program with our 
suppliers, always with an eye toward 

leveraging that work with other au-
tomakers. Ford has approached the 
industry work – from the beginning 
– with an “open book” position. 
Materials developed within Ford to 
promote responsible working condi-
tions have been off ered to the group 
as a platform for use and develop-
ment. In 2005, General Motors and 
then-DaimlerChrysler joined Ford 
and the AIAG in exploring a coopera-
tive industry approach to promoting 
decent working conditions in the 
supply chain.

With support from a $185,000 
grant from the U.S. State Department 
to Business for Social Responsibility, 
a nonprofi t group that works with 
companies to advance responsible 
business practices, the AIAG launched 
a collaborative, industry-wide project 
in 2006. Ford has contributed an “ex-
ecutive on loan” – the global manager 
of our supply chain sustainability 
group – to the AIAG to support the 
project and facilitate sharing what 
we have learned based on our experi-
ence working on these issues within 
our own operations. Honda North 
America and Toyota North America 
have since joined the eff ort.

Project participants have estab-
lished a set of guiding statements 
to create a shared industry voice on 
key working conditions issues. Th e 
statements cover the core elements 
of individual companies’ codes and 
policies, joint codes created by other 
industries and key international 
standards. Th ese elements include 
child labor, forced labor, freedom of 
association, harassment and discrimi-
nation, health and safety, wages and 
benefi ts, and working hours.

First Workshops

In July 2007, the project launched 
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the first joint workshop, held in 
Shanghai, China, for suppliers to 
Ford, GM and Chrysler, followed 
by eight additional sessions in China 
throughout the year. All training 
materials were based on Ford-devel-
oped training. With the support of 
the AIAG and the China Association 
of Automobile Manufacturers, the 
mandatory training reached 250 
suppliers, including 178 suppliers 
to Ford’s joint ventures in China. 
In November and December 2007, 
four training sessions were held in 
Mexico, with a total of 183 suppli-
ers participating, including 20 sup-
pliers to Ford. Additional sessions 
will be held in 2008 in China and 
Mexico.

Next Steps – Industry Cooperation

Th e cooperative project continues 
to work on several fronts:
• Actively reaching out to others 

in the automotive supply chain, 
including European, Japanese 
and Korean automakers; industry 
associations in Europe and Japan; 
and major automotive suppliers. 
Broader participation will be 
needed to achieve the vision of 
an industry-wide approach to 
promoting decent working con-
ditions in the supply chain. 

• Expanding the training program 
to other countries and additional 
audiences, including the execu-
tive leadership of supplier orga-
nizations. 

• Development of additional re-
sources and networks that will 
ensure the successful commu-
nication of working conditions 
expectations throughout the 
automotive supply chain. 

Continued Evolution

Our approach to working condi-
tions in the supply chain will con-
tinue to evolve. As the work at the 
AIAG continues to develop and ma-
ture, Ford will maintain a leadership 
position in our work with the supply 
chain. We will continue to conduct 
our own training and assessment 
programs in countries not covered 
by AIAG programs. In addition, we 
constantly monitor approaches devel-
oped by other organizations and in-
dustries in order to incorporate what 
they have learned into our approach. 
We will continue to pursue partner-
ships with direct suppliers that create 
ownership of working conditions 
within those supplier organizations. 
Clear, consistent communication 
and further business integration of 
processes that support responsible 
working conditions throughout the 
supply chain will be a key component 
of our continued work.5 

About the Author

Monique Oxender manages 
sustainability eff orts for Ford’s global 
supply chain – amounting to a $90 
billion buy from over 11,000 suppli-
ers. In addition, she is on loan from 
Ford to the Automotive Industry Ac-
tion Group (AIAG) in order to lead 
North American-based automotive 
manufacturers in a collaborative ef-
fort to address working conditions in 
the global automotive supply chain. 
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During her tenure with Ford Motor 
Company, Monique has developed 
and coordinated delivery of internal 
and supplier training on Human 
Rights, while specifi cally managing 
supplier issues in Latin America.  Her 
work has also included coordina-
tion of supply base environmental 
compliance. With a background in 
secondary education and sustain-
ability, Monique has an MBA and an 
MS from the University of Michigan’s 
Erb Institute for Global Sustainable 
Enterprise.

Endnotes

1 Th is piece is an excerpt from 
Ford Motor Company’s 2007/08 
Sustainability Report: Blueprint for 
Sustainability. Further information 
is available at www.ford.com/go/
sustainability, or by contacting Ms. 
Oxender at mbarry@ford.com.

2 Available at http://www.ford.com/
microsites/sustainability-report-
2007-08/issues-humanrights-ford-
code. 

3  As of year end 2007. 

4  Available at http://www.ford.com/
microsites/sustainability-report-
2007-08/issues-humanrights-ford-
evolution-approach. 

5  See  ht tp : / /www. ford .com/
microsites/sustainability-report-
2007-08/issues-humanrights-ford-
evolution-impact.

Accession to the European Union:
New Opportunities in the East
By Tino van den Heuvel, Hill Smith King & Wood, LLP, Amsterdam, Netherlands

In the recent years a large number of new countries joined the European 
Union (EU). In 2004, the EU signifi cantly expanded its territorial scope by the 
accession of Malta, Cyprus, Slovenia, Estonia, Latvia, Lithuania, Poland, the 
Czech Republic, Slovakia, and Hungary.1 Additionally, Romania and Bulgaria 
became the EU’s newest members on January 1, 2007.

Th e majority of the recently acceded EU countries are located in Eastern 
Europe. Th e Eastern European market has recorded the fastest growth of any 
region in the world in the past fi ve years. Furthermore, the Eastern European 
market is located close to Russia, which is expected to become one of the most 
important growth economies in the world in the next decade.2 Th e economic 
position of the Eastern European countries in combination with their EU ac-
cession has compelled many international companies to move their business 
facilities to these countries. 

Before their accession, the acceding EU countries had to bring their legis-
lation in line with EU law, which greatly improved the international business 
climate in the acceding countries. For instance, the main intra-EU trading 
and investment barriers have been lifted and the transparency and the ability 
to enforce EU law has also been improved.

Prerequisites for accession 

As mentioned earlier, the recently acceded EU member states have had to 
adopt various EU laws as a prerequisite to their EU accession. Some of these 
EU laws relate to tax matters. Th ese tax related EU laws are the subject of 
this article.

Although it would be outside the scope of this article to discuss in detail 
the European legal system, some comments of a general nature are in order.3 
EU law can be divided into primary and secondary EU law. Primary EU 
law consists of the EC Treaty4 and secondary law is comprised of regula-
tions and directives. Primary EU law takes precedence over secondary EU 
law. Secondary EU law, in essence, aims to implement the basic principles 
as laid down in the primary EU law. 

As a short background, the EU has four main legislative institutions. 
First, there is the European Commission, which is responsible for initiating 
legislation. Th en there is the EU Parliament, which is the directly elected 
parliamentary institution of the EU that, together with the EU Council, 
forms the bicameral legislative branch of the EU´s institutions. Th e Coun-
cil of the EU forms the other half of the EU’s legislature, and works as an 
organized platform of national ministers responsible for the area of policy 
being addressed. Finally, there is the European Court of Justice (ECJ) and 
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the Court of First Instance. Together 
these courts interpret and apply the 
treaties and the law of the EU. Th e 
Court of First Instance mainly deals 
with cases taken by individuals and 
companies directly before the EU’s 
courts, while the ECJ primarily 
deals with cases taken by member 
states and cases referred to the EU 
courts by the courts of member 
states. Decisions from the Court of 
First Instance can be appealed to the 
ECJ, but only on matters of law. 

As a precondition for EU mem-
bership the new member states had 
to either bring their national laws 
in line with EU law or introduce 
new laws so as to be in compliance 
with primary and secondary EU law. 
Only a limited number of excep-
tions were allowed.

Th e objective of primary EU law 
is to create an internal European 
market by abolishing all forms of re-
strictions (such as import or export 
levies on cross border trade, services 
or investments, or restrictions on 
work permits for EU citizens) and 
discrimination between residents 
of member states. Th is basic aim 
should be achieved through the 
so-called four freedoms laid down 
in the EU Treaty: the right to free 
movement of goods, persons, ser-
vices and capital.5 For tax purposes, 
the primary EU law required the 
acceding states to amend their tax 
laws such that residents of other EU 
states are not hindered or discrimi-
nated against when doing business 
in the acceding state or vice versa. 

Th e most important tax related 
secondary EU law that had to be 
implemented prior to the accession 
included the Sixth EU Directive,6 
the EU Parent Subsidiary Directive,7 
the EU Interest and Royalty Direc-
tive,8 the EU Merger Directive,9 and 

the EU Savings Directive.10

Th e Sixth Directive contains a 
set of rules prescribing that the EU 
member states implement a unifi ed 
VAT and import duties system, 
although the Sixth Directive also 
provides for some fl exibility to pro-
vide room for the needs of the local 
markets. 

Under the EU Parent Subsidiary 
Directive, dividend distributions by 
EU resident subsidiaries to their EU 
resident parent companies are not 
subject to withholding tax in the 
subsidiary’s country.11 In addition, 
the EU Parent Subsidiary Directive 
prescribes that the jurisdiction of 
the parent company should provide 
a set of rules for the avoidance of 
double taxation either by granting 
a credit for underlying tax or by 
exempting the income on the shares 
from the subsidiary. Th e EU Parent 
Subsidiary Directive is one of the 
most important directives for inter-
national investors because this direc-
tive allows for a repatriate of profi ts 
at limited tax costs. Th e EU Interest 
and Royalty Directive forbids the 
country of borrower or licensee EU 
resident group companies to levy 
withholding tax on interest or roy-
alty payments to their related EU 
resident lender or licensor.12

Employing the EU Parent Sub-
sidiary Directive and the EU Interest 
and Royalty Directive in an effi  cient 
manner could be achieved by setting 
up a European holding company 
in a country that exempts income 
from shares of subsidiaries and that 
does not levy withholding tax on 
dividends, interest, or royalties to 
the ultimate investors. Traditionally 
countries like the Netherlands or 
Luxembourg have been attractive 
EU holding jurisdictions, but, since 
their accession in 2004, Cyprus 

and Malta also have gained more 
popularity.

Th e EU Merger Directive de-
scribes under which circumstances 
the EU member states should 
temporarily exempt internal re-
structurings of groups within the 
EU from taxation, such as split-
ups, or business and share mergers. 
Th e EU recently introduced a new 
type of legal company: the Societas 
Europea (SE).13 Th e SE can freely 
migrate within the EU and the EU 
Merger Directive states without 
fi nal tax costs, albeit under certain 
conditions. An SE with its seat in 
one country is therefore, in essence, 
able to move its seat to another EU 
country in a cost effi  cient manner.

In conclusion, the recent ac-
cession of many Eastern-European 
countries has increased international 
business and investment opportuni-
ties. Structuring these international 
business operations and investments 
in a tax effi  cient manner will benefi t 
both the entrepreneur or investor 
and the EU. 

About the Author

Tino van den Heuvel practices 
in the area of taxation, concentrating 
on complex business transactions, 
including mergers, acquisitions, 
private equity and venture capital 
investments, formation of private 
equity funds, and debt and equity 
restructurings. He regularly advises 
both U.S. and European Union-based 
public and private corporations and 
investors. A graduate of fi nancial ac-
counting and tax programs in both 
the U.S. and the EU, Mr. van den 
Heuvel is a member of the Amster-
dam Bar (the Netherlands) and the 
Netherlands Order of Tax Advisors. 
He is also a member of the law faculty 
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of the University of Utrecht, teaching 
European Corporate Taxation in the 
(English) LL.M. program. Mr. van 
den Heuvel has become a regular 
speaker on international business 
transactions and taxation for the 
Alliance for Tax, Legal, and Ac-
counting Seminars. He can be 
reached at tino.vandenheuvel@
hskwlaw.com.

Endnotes

1 Th ese countries acceded as per 1 
May 2004.

2 From Position paper ‘Th e “Fat 
Boxer” story turned out to be true’ 
by Daniel Th orniley, Economist 
Intelligence Unit, December 2007.

3  For further reading: Th e European 
Union, Duncan Watts, Edinburgh 
University Press, 2008, ISBN 
0748632980, 9780748632985, 
320 ps.

4 Full Title: Treaty concluded in 
Rome, 25 March 1957, establishing 
the European Community, as 
amended by the Treaty on the 
European Union concluded in 
Maastricht, on 7 February 1992 
and entered into force on 1 
November 1993. Th e Treaty was 
further amended by the Treaty on 
the European Union concluded 
in Amsterdam on 2 October 1997 
and entered into force on 1 May 
1999 .

5 Articles 23, 39, 49 and 56 EC 
Treaty.

6 Sixth Council Directive of 17 May 
1977 on the harmonization of the 
laws of the Member States relating 
to turnover taxes-Common system 
of value added tax: uniform basis of 
assessment (77/388/EEC)

7 Council Directive of 23 July 1990 
on the common system of taxation 
applicable in the case of parent 
companies and subsidiaries of 
diff erent Member States (90/435/
EEC) as amended by various 
Council Directives pursuant to 
the accession of new Member 
States, and by Council Directive 
2003/123/EC, of 22 December 
2003.

8 Council Directive of 3 June 2003 
on a common system of taxation 
applicable to interest and royalty 
payments made between associated 
companies of diff erent Member 
States (2003/49/EC).

9 Council Directive of 23 July 1990 
on the common system of taxation 
applicable to mergers, divisions, 
transfers of assets and exchanges 
of shares concerning companies of 
diff erent Member States (90/434/
EEC). 

10 Council Directive 2003/48/
EC of 3 June 2003 on taxation 
of savings income in the form 
of interest payments. Th e EU 
Savings Directive was introduced 
to fi ght international tax fraud by 
making use of the bank secrecy 
still applied by some EU countries. 

Switzerland (which is not a part 
of the EU), also agreed to the EU 
Savings Directive. On 26 October 
2004, an agreement between the 
European Community and the 
Swiss Confederation providing for 
measures equivalent to those laid 
down in council directive 2003/48/
EC on taxation of savings income 
in the form of interest payments, in 
force since 01 July 2005. Th e EU 
Savings Directive introduced an 
interest withholding tax system for 
interest payments to individuals in 
case the recipient individual of the 
interest is not disclosed under the 
bank secrecy.

11 In order to be eligible for the 
Directive benefi ts, two requirements 
must be satisfi ed. First, there is a 
minimum holding requirement of 
at least 15% of the capital of the 
other company. Th is will be reduced 
to 10% from 1 January 2009. 
Secondly, a member state may 
deny parent or subsidiary status to 
companies which are not affi  liated 
by a qualifying shareholding for 
an uninterrupted period of at least 
two years.

12 Please note that some recently 
acceded EU countries are still 
allowed to levy interest and/or 
royalty withholding tax during a 
limited grandfathering period. 

13 Regulation by Council, No. 
2157/2001 of 8 October 2001, 
entered into force since 8 October 
2004.
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Treasurer's Report

Income:

International Law Section Dues 13,380.00

International Stud/Affi  l Dues 120.00

Seminar Income 750.00

Subscription to Newsletter 33.00

Total Income 14,283.00

Expenses:

ListServ 25.00 275.00

Meetings 932.04

Seminars 2,284.00

Travel Expenses 299.82 299.82

Newsletter 324.48  3,032.67

Postage 4.80 18.68

Miscellaneous 65.75

Total Expenses 354.28 6,907.96

Net Income (354.28) 7,375.04

Beginning Fund Balance:
Fund Bal-International Law Sec 27,637.28
Total Beginning Fund Balance 27,637.28

Ending Fund Balance (354.28) 35,012.32

International Law Section           
Submitted by Cameron S. DeLong, Treasurer

For the seven months ending August 31, 2008

Current Activity
August

Year-to-date
August

Income:

International Law Section Dues 13,380.00

International Stud/Affi  l Dues 120.00

Seminar Income 750.00

Subscription to Newsletter 33.00

Total Income 14,283.00

Expenses:

ListServ 25.00 250.00

Meetings 877.86 932.04

Seminars 157.00 2,284.00

Travel Expenses 299.82 299.82

Newsletter 1,323.99  2,708.19

Postage 13.88

Miscellaneous 65.75

Total Expenses 2,683.67 6,553.68

Net Income (2,683.67) 7,729.32

Beginning Fund Balance:
Fund Bal-International Law Sec 27,637.28
Total Beginning Fund Balance 27,637.28

Ending Fund Balance (2,683.67) 35,366.60

International Law Section           
Submitted by Cameron S. DeLong, Treasurer

For the seven months ending July 31, 2008

Current Activity
July

Year-to-date
July
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Event Calendar:
Meetings, Seminars, & Conferences of Interest

October 2, 2008
F-1 Student Employment: It’s a Whole New Class
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

October 3-4, 2008
22nd Annual AILA Central Florida Chapter Immigration Law 
Seminar
Clearwater Beach, Florida
http://www.aila.org/content/default.aspx?bc=1010

October 7, 2008
ICE - DRO, Offi  ce of Investigations, SEVIS, Fugitive Ops & 
Current Activity
Audio Seminar
http://www.aila.org/content/default.aspx?bc=1010

October 12-17, 2008
IBA Annual Conference 2008
Buenos Aires, Argentina
http://www.ibanet.org/conferences/Conferences_home.cfm

October 14, 2008
Putting the Voluntary Back in Voluntary Departure
Audio Seminar
http://www.aila.org/content/default.aspx?bc=1010

October 16, 2008
USCIS Giveth, Taketh & Th en Clarifi ed: Review of AC21 Memos
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

October 16-18, 2008
International Law Weekend 2008
New York, New York
http://www.abanet.org/intlaw/calendar/home.html

October 17, 2008
AILA Rome District Chapter 2008 Fall Conference
London, United Kingdom
http://www.aila.org/content/default.aspx?bc=1010

October 17, 2008
Climate Change and its Challenges for the International Legal 
System
London, UK
http://www.asil.org/events/calendar.cfm

October 20-21, 2008
AILA’s Fundamentals of Immigration Law Conference
Memphis, Tennessee
http://www.aila.org/content/default.aspx?bc=1010

October 21-22, 2008
WIPO Arbitration Workshop
Geneva, Switzerland
http://www.asil.org/events/calendar.cfm

October 23, 2008
Employment Authorization Documents: Strategies for Using the 
Law to Its Fullest
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

October 23, 2008
Ninth Annual “Love from the SEC”
Teleconference
http://www.abanet.org/intlaw/calendar/home.html

October 25, 2008
1808: Fighting for the Right to Dream
Toledo, Ohio
http://www.asil.org/events/calendar.cfm

October 28, 2008
PERM Audits and the Attorney’s Role in the Recruitment Process
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

October 30, 2008
Humanitarian Reinstatement: How to Resurrect a Dead I-130
Audio Seminar
http://www.aila.org/content/default.aspx?bc=1010

October 31, 2008
Investor-State Arbitration: Perspectives on Legitimacy and Practice
Boston, Massachusetts
http://www.asil.org/events/calendar.cfm

November 5-7, 2008
Balkan Legal Forum 2008: South East Europe Business and Law
Sofi a, Bulgaria
http://www.ibanet.org/conferences/Conferences_home.cfm

November 6 
ILS Section Council Meeting
Butzel Long, Detroit, Michigan
November 6, 2008
When Does it Count Not to Be Counted: Exempt H-1B Strategies
Audio Seminar
http://www.aila.org/content/default.aspx?bc=1010

November 6-7, 2008
Th e Next Big Wave of Cross-Border Litigation
Miami, Florida
http://www.abanet.org/intlaw/calendar/home.html

November 7-8, 2008
2008 AILA Texas Chapter Fall Conference
Puerto Vallarta, Mexico
http://www.aila.org/content/default.aspx?bc=1010
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November 10-11, 2008
Public Private Partnerships in the US Transportation Sector: 
Awakening the Sleeping Giant
San Francisco, California
http://www.ibanet.org/conferences/Conferences_home.cfm

November 13, 2008
Advanced Issues of Removal of Conditions in a Marriage Case
Audio Seminar
http://www.aila.org/content/default.aspx?bc=1010

November 13-14, 2008
Universal Declaration of Human Rights Celebration
New York, New York
http://www.abanet.org/intlaw/calendar/home.html

November 13-15, 2008
21st Annual AILA California Chapters Conference
San Francisco, California
http://www.aila.org/content/default.aspx?bc=1010

November 14-15, 2008
2008 Biennial Interest Group Conference: Th e Politics of 
International Economic Law: Th e Next Four Years
Washington, D.C.
http://www.asil.org/events/calendar.cfm

November 16-18, 2008
SEERLI/Institute of Energy Law Conference
London, United Kingdom
http://www.ibanet.org/conferences/Conferences_home.cfm

November 17, 2008
International Leveraged Buyouts: A One-Day Symposium for 
Leading Private Equity Lawyers
London, United Kingdom
http://www.ibanet.org/conferences/Conferences_home.cfm

November 17-21, 2008
Academy of WTO Law & Policy
Washington, D.C.
http://www.asil.org/events/calendar.cfm

November 18, 2008
Advanced Issues in Federal Court Litigation
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

November 20, 2008
Th e Waiver Alphabet Soup: Part I
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

November 21, 2008
Globalization of the Legal Profession
Boston, Massachusetts
http://www.asil.org/events/calendar.cfm

December 2, 2008
Th e Next Generation: New “Internship” Regulations
Audio Seminar
http://www.aila.org/content/default.aspx?bc=1010

December 4, 2008
USCIS Field/District Offi  ce Updates & Tips
Audio Seminar
http://www.aila.org/content/default.aspx?bc=1010

December 9, 2008
Advanced Mandamus Seminar
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

December 11, 2008
Equivalency Issues for Advanced Practitioners
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

December 11-12, 2008
AILA 2-Day CLE Conference: Fundamentals & Worksite 
Enforcement
New Orleans, Louisiana
http://www.aila.org/content/default.aspx?bc=1010

December 16, 2008
Th e Waiver Alphabet Soup: Part II
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

December 18, 2008
Marketing for Business Development
Web Seminar
http://www.aila.org/content/default.aspx?bc=1010

January 16, 2009
AILA 2009 Midyear CLE Conference
Oranjestad, Aruba
http://www.aila.org/content/default.aspx?bc=1010

February 5-6, 2009
Global Investments in Real Estate: Trends, Opportunities, and 
New Frontiers
Miami, Florida
http://www.ibanet.org/conferences/Conferences_home.cfm

February 13-15, 2009
ABA Section of International Law Midyear Meeting
Boston, Massachusetts
http://www.abanet.org/intlaw/calendar/home.html

February 15-16, 2009
12th IBA International Arbitration Day
Dubai, UAE
http://www.ibanet.org/conferences/Conferences_home.cfm

February 17-19, 2009
Eff ects of Globalization on the Legal Profession
Tel Aviv, Israel
http://www.ibanet.org/conferences/Conferences_home.cfm

February 20, 2009
Financial Markets and Systemic Risk: Th e Global Repercussions of 
the U.S. Subprime Mortgage Meltdown
Iowa City, Iowa
http://www.asil.org/events/calendar.cfm
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March 6-7, 2009
Business Law Conference
Mumbai, India
http://www.ibanet.org/conferences/Conferences_home.cfm

March 12-13, 2009
Public and Private Enforcement of 
Antitrust in Europe -- 5 years on
Brussels, Belgium
http://www.ibanet.org/conferences/Conferences_
home.cfm

March 20, 2009
AILA 2009 Spring CLE Conference
Washington, D.C.
http://www.aila.org/content/default.aspx?bc=1010

April 6, 2009
2009 AILA Midwest Regional CLE 
Conference
Chicago, IL
http://www.aila.org/content/default.aspx?bc=1010

April 14-18, 2009
ABA Section of International Law 
Spring Meeting
Washington, D.C.
http://www.abanet.org/intlaw/calendar/home.html

April 23-24, 2009
Key Employment, Labour and HR 
Challenges for Today’s Multi-National 
Employers
Berlin, Germany
http://www.ibanet.org/conferences/Conferences_home.cfm

May 10-13, 2009
20th Annual Conference of Investment 
Funds
Southampton, Bermuda
http://www.ibanet.org/conferences/Conferences_
home.cfm

July 29-20, 2009
ABA Section of International Law, 
Leadership Retreat
Location TBD
http://www.abanet.org/intlaw/calendar/home.html

July 30-August 2, 2009
ABA Section of International Law, 
Annual Meeting
Chicago, IL
http://www.abanet.org/intlaw/calendar/home.html

October 4-9, 2009
IBA Annual Conference 2009
Madrid, Spain
http://www.ibanet.org/conferences/Conferences_
home.cfm

October 3-8, 2010
IBA Annual Conference 2010
Vancouver, Canada
http://www.ibanet.org/conferences/Conferences_home.cfm

As this fall issue of the Michigan Lawyer goes to press and my 
term as Chair of the International Law Section comes to an end, 
I want to express my appreciation and gratitude for the opportu-
nity, privilege and honor it has been to serve the members of the 
Section in this role. It has been a pleasure working with the other 
offi  cers and Section Council members, our ex-offi  cio past chairs 
and our members.

I want to sincerely thank my fellow offi  cers for their friendship 
and sage counsel this past year: Nicholas Stasevich, Richard Goetz 
and Cameron DeLong. Our past chairs have also advised our executive committee.

At our Section Council meetings we hosted programs highlighting current im-
migration issues, the U.S. Commercial Service’s work in helping attorneys and their 
clients in overseas markets and political issues concerning the North American Free 
Trade Agreement. After each meeting we all had a chance to meet and greet each 
other and our speakers. Our Business and Tax Committee, in conjunction with the 
International Tax Committee of the Taxation Section of the State Bar, sponsored 
with Automation Alley the Section’s afternoon program and reception focusing on 
Current Trends in Europe: Emerging Markets, Holding Companies and Supply Chain 
Management. In May our International Human Rights Committee presented our 
very successful program on Corporate Responsibility for Human Rights, sponsored by 
the Section, Ford Motor Company and the American Society of International Law. 

Th e 2008 Annual Meeting Program, under the leadership of Chair-elect Nicho-
las Stasevich, focused on the Legal Aspects of Doing Business in the Middle East and be-
gan the evening before the meeting with a reception sponsored by the Section at the 
Arab-American National Museum. Nick succeeded to the Chair at the meeting and 
presented the nominating committee report for the other offi  cers and new council 
members. As provided in the Section’s bylaws, the executive committee is appointing 
student members to the Council.

Th is issue of the Michigan International Lawyer has been another in a long line 
of informative, interesting and truly relevant publications. On behalf of the Section 
and the entire Bar I want to express our appreciation to Wayne State University 
Law School Professors Julia Y. Qin and Gregory H. Fox, Faculty Editors, Suzan S. 
Hyssen, Lindsay A. Maas, Robert Gundlach and Hyojin Lee, Student Editors, and 
a special note of appreciation to Tricia L. Roelofs, Senior Editor, who recently gradu-
ated. We also thank all of the contributors during this past year.

At the 2007 annual meeting of the Section I highlighted the challenges and 
opportunities faced by businesses in Michigan and by the lawyers who advise them 
and discussed how our work in international trade, exports and investment and the 
proximity to the border can assist in making Michigan a better place. Our chal-
lenges today are no less, and our continued work in the arenas of public and private 
international law and our collegial work and eff orts with our Section and Michigan 
International Lawyer will assist all of us and our companies and clients to meet and 
overcome these challenges.

Th ank you again for the opportunity to serve you this year. 

Sincerely,
Frederick J. Frank, Chair

Frederick J. Frank

Dear Members and Colleagues:
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State Bar of Michigan

International Law Section Leadership Roster 2007-2008

CHAIR:
Frederick J. Frank
Honigman Miller Schwartz and 
Cohn LLP
660 Woodward Ave, Ste 2290
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
E-mail: fj f@honigman.com

CHAIR-ELECT:
Nicholas J. Stasevich
Butzel Long PC
150 West Jeff erson, Ste 100
Detroit, MI  48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
E-mail: stasevich@butzel.com 

SECRETARY:
Richard G. Goetz
Int’l Practice Group Leader
Dykema Gossett, PLLC 
400 Renaissance Center 
Detroit, MI 48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
E-mail:  rgoetz@dykema.com

TREASURER:
Cameron S. DeLong
Partner
Warner Norcross & Judd LLP
111 Lyon St NW, Ste 900
Fifth Th ird Ctr
Grand Rapids, MI  49503
Telephone: (616) 752-2155
Fax: (616) 222-2155
E-mail: cdelong@wnj.com

COUNCIL:

Term Expiring 2008
Narinder J. S. Kathuria
3331 Bloomfi eld Shore Drive
West Bloomfi eld, MI 48323
Telephone: (248) 894-4110
Fax: (248) 855-8426
E-mail: kathuriavisalaw@comcast.net

Marc C. McGuire
Delphi Corp
5725 Delphi Dr
MC 480-414-420
Troy, MI  48098
Telephone: (248) 813-2517
Fax: (248) 813-3251
E-mail: marc.c.mcguire@delphi.com

Andrew Segovia
General Motors Corp Legal Staff 
300 GM Renaissance Center
MC 482-C23-D24
Detroit, MI  48265
Telephone: (313) 665-4745
Fax: (313) 665-4960
E-mail: andrew.segovia@gm.com

Term Expiring 2009
Andrew P. Doornaert
KPMG LLP
150 W Jeff erson Ave, Ste 1200
Detroit, MI  48226
Telephone: (313) 230-3080
Fax: (313) 447-2413
E-mail: adoornaert@kpmg.com

Onnie Barnes Jacque  
Senior Associate-International Tax
KPMG LLP
150 W Jeff erson Ave Ste 1200
Detroit, MI  48226
Telephone: (313) 230-3263
Fax: (313) 447-2807
E-Mail: ojacque@kpmg.com

 Scott D. Relf 
TRW Automotive
12001 Tech Center Dr
Livonia, MI  48150
Telephone: (734) 855-2483
Fax: (734) 855-3351
E-Mail: scott.relf@trw.com

Term Expiring 2010
Margaret A. Dobrowitsky
Brinks, Hofer, Gilson & Lione
524 S. Main Street, Ste 200
Ann Arbor, MI 48104
Telephone: (734) 302-6026
Fax: (734) 994-6331
E-mail: mdobrowitsky@usebrinks.com

Eve Lerman
Intl Trade Specialist Automotive Team
U. S. Department of Commerce
250 Elizabeth Lake Road
Ste 1300W
Pontiac, MI 48341
Telephone: (248) 975-9605
Fax: (248) 975-9606
E-mail: eve.lerman@mail.doc.gov

Aziza N. Yuldasheva
Associate—International Tax
KPMG LLP
150 W Jeff erson Ave, Ste 1200
Detroit, MI  48226
Telephone: (313) 230-3356
Fax: 313-447-2436
E-mail: ayuldasheva@kpmg.com
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COMMITTEE CHAIRS:

International Business and Tax  
Pamela Emenheiser, Chair
Varnum, Riddering, Schmidt & 
Howlett LLP
333 Bridge St NW
PO Box 352
Grand Rapids, MI  49501
Telephone: (616) 336-6000
Fax: (616) 336-7000
E-mail: pemenheiser@varnumlaw.com

Michael Domanski, Co-Chair
Honigman, Miller, Schwartz and 
Cohn, LLP
660 Woodward Ave, Ste 2290
First National Bldg
Detroit, MI  48226
Telephone: (313) 465-7352
Fax: (313) 465-7353
E-mail: mdomanski@honigman.com

International Trade
Andrew P. Doornaert, Chair
KPMG LLP
150 W Jeff erson Ave, Ste 1200
Detroit, MI  48226
Telephone: (313) 230-3080
Fax: (313) 447-2413
E-mail: adoornaert@kpmg.com

Emerging Nations
Ken Duck, Chair
Senior Attorney
Foley & Lardner LLP
One Detroit Center
500 Woodward Ave, Ste 2700
Detroit, MI 48226-3489
Telephone: (313) 234-7121
Fax: (313) 234-2800
E-mail: kduck@foley.com

Richard G. Goetz, Co-Chair
Int’l Practice Group Leader
Dykema Gossett, PLLC 
400 Renaissance Center 
Detroit, MI 48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
E-mail:  rgoetz@dykema.com

International Employment Law & 
Immigration
Debra Auerbach Clephane, Chair
Vercruysse Murray & Calzone, P.C.
31780 Telegraph Road, Ste 200
Bingham Farms, MI  48025
Telephone: (248) 540-8019
Fax: (248) 540-8059
E-mail:  dclephane@vmclaw.com

International Human Rights
Professor Gregory Fox, Chair
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone:(313) 577-0110
Fax: (313) 577-2620
E-mail: gfox@wayne.edu

LIAISONS:
Academic Liaison:
Virginia B. Gordan
Assistant Dean of International Programs
Th e University of Michigan – 
Law School
941 Legal Research Building
Ann Arbor, MI  48109-1215
Telephone:  (734) 764-5269
Fax:  (734) 763-9182
E-mail: vgordan@umich.edu

Commissioner Liaison:
Elizabeth Moehle Johnson
409 Plymouth RoadSte 210
Plymouth, MI 48170
Telephone: (734) 455-9002

Michigan International Lawyer:
Professor Julia Y. Qin
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-3940
Fax: (313) 577-2620
E-mail: ya.qin@wayne.edu 

Professor Gregory H. Fox
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-0110
E-mail:gfox@wayne.edu

Prof. John E. Mogk 
1000 Yorkshire Rd
Grosse Pointe Park, MI  48230
Telephone: (313) 885-4589
Fax: (313) 577-2620
E-mail: jmogk@yahoo.com

Tricia L. Roelofs
Dykema Gossett PLLC 
400 Renaissance Center
Detroit, MI 48243 
Telephone: (313) 568-6530
E-mail: TRoelofs@dykema.com 

EX-OFFICIO:
Lois Elizabeth Bingham
Yazaki North America, Inc.
6801 Haggerty Road, Ste 4625E
Canton, MI 48187
Telephone: (734) 983-5054
Fax: (734) 983-5055
E-mail: lois.bingham@us.yazaki.com

Stuart H. Deming
229 E Michigan Ave, Ste 445
Kalamazoo, MI 49007
Telephone: (269) 382-8080
Fax: (269) 382-8083
E-mail: 
Stuart.Deming@DemingGroup.com

Godfrey J. Dillard
Law Offi  ces of Godfrey J. Dillard
PO Box 312120
Detroit, MI  48231
Telephone: (313) 964-2838
Fax: (313) 259-9179
E-mail: godfreydillard@ameritech.nt

Stephen W. Guittard
131 E 66th St. #2A
New York, NY  10065
Telephone: (212) 628-6963
E-mail: sguittard@acedsl.com

Howard B. Hill
President & CEO
Quatrro Legal Solutions Inc
PO Box 36632
Grosse Pointe Farms, MI  48236
Telephone: (727) 488-6841
E-mail: howardbhill@comcast.net



Professor John H. Jackson 
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C.  20001
Telephone: (202) 662-9837
Fax: (202) 662-9408
E-mail: jacksojh@law.georgetown.edu

Robert D. Kullgren
Varnum Riddering Schmidt 
Howlett LLP
333 Bridge St NW
PO Box 352
Grand Rapids, MI  49501
Telephone: (616) 336-6813
Fax: (616) 336-7000
E-mail: rdkullgren@varnumlaw.com

Clara DeMatteis Mager
Butzel Long PC
150 W. Jeff erson, Ste 100
Detroit, MI  48226
Telephone: (313) 225-7077
Fax: (313) 225-7080
E-mail: mager@butzel.com

Jan Rewers McMillan
Law offi  ces of Jan Rewers McMillan
400 Galleria Offi  centre #117
Southfi eld, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
E-mail: jrmcmillan@provide.net

J. David Reck
Miller, Canfi eld, Paddock & Stone
150 W Jeff erson Ave, Ste 2500
Detroit, MI  48226
Telephone: (313) 963-6420
Fax: (313) 496-7500
E-mail: reck@millercanfi eld.com

Susan Waun de Restrepo
General Motors Corporation
300 Renaissance Center
MC 482-C32-B61
Detroit, MI  48265
Telephone: (313) 667-1420
Fax: (313) 665-0792
E-mail: susan.waun@gm.com

Logan G. Robinson
4131 Echo Rd
Bloomfi eld Hills, MI  48302
Telephone: (248) 672-8911
E-Mail: loganr@comcast.net
  
Timothy F. Stock
3830 9th St. N, Apt. 901E
Arlington, VA  22203
Telephone: (703) 524-2960
Fax: (703) 465-9834
E-mail: tfstock@aol.com

Bruce C. Th elen
Dickinson Wright PLLC
One Detroit Center
500 Woodward Ave #4000
Detroit, MI  48226-3425
Telephone: (313) 223-3624
Fax: (313) 223-3598
E-mail: bthelen@dickinsonwright.com

Anthony P. Th rubis
General Motors – Legal Staff 
300 Renaissance Center
MC 482-C24-D24
Detroit, MI  48265-3000
Telephone:(313) 665-4768
Fax: (313) 267-4388
E-mail: anthony.p.thrubis@gm.com

Th omas R. Williams
Kerr, Russell and Weber, PLC
One Detroit Center
500 Woodward Ave #2500
Detroit, MI  48226-3406
Telephone: (313) 961-0200
Fax: (313) 961-0388
E-mail: trw@krwlaw.com

Donald E. Wilson
Senior Tax Counsel
Deloitte & Touche Tohmatsu Ltd
3955 Holden Dr
Ann Arbor, MI  48103
Telephone: +61 2 9322 7543
Fax: ( (734) 995-1101
E-mail: donwilsona2@mac.com

Randolph M. Wright
Berry Moorman PC
255 E. Brown St #320
Birmingham, MI 48009-6210
Telephone: (248) 645-9680
Fax:(248) 645-1233
E-mail: rwright@berrymoorman.com
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