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Matthew W. Heron

Over the second half of the Twentieth Century, U.S. refugee 
policy evolved from an ad hoc approach driven by foreign policy 
to a humanitarian approach that considered an applicant’s nation 
of origin irrelevant in determining whether that applicant met 
the defi nition of a refugee. Th is humanitarian approach sym-
bolized a historical commitment to resettling displaced refugees 
within our borders. Recent changes to U.S. refugee law, however, 
undermine the humanitarian approach and, along with a more 
restrictive immigration policy in general, suggest that U.S. refu-
gee policy1 is again becoming driven by foreign policy. Th is shift 

should be rejected, and the humanitarian approach re-affi  rmed. Nothing exempli-
fi es this need more than our inability to respond to the Iraqi refugee crisis caused 
by the Iraq war.

A Brief Summary of United States Refugee Law

1951 to 1965

Following World War II, many nations adopted the United Nations (U.N.) 
Convention Relating to the Status of Refugees of 1951 (“the 1951 Convention”).2 
Th e 1951 Convention was intended to address the refugee situation created by 
World War II by adopting a formal defi nition of “refugee” and imposing certain 
obligations on state parties. Th e United States did not ratify the 1951 Convention 
and pursued its own approach under the Immigration and Nationality Act of 1952 
(“1952 Act”).3 Th e 1952 Act did not formally provide for “refugee” status, but sim-
ply authorized the Attorney General to withhold from deportation any alien who 
would otherwise in “his opinion . . . be subject to physical persecution.”4

Th e 1952 Act was amended in 1965 to formally provide for “refugee” status 
under U.S. law.5 Th e 1965 Amendments, however, only provided for refugees from 
communist countries and countries “in the general area of the middle east,” and 
refugee status as well as asylum seekers were required to demonstrate a “clear proba-
bility” of persecution.6 At least as to its treatment of refugees, the 1965 Amendments 
are viewed by some as a response to communist expansion, rather than embodying 
humanitarian concerns.7
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1967 United Nations Protocol Relating to the 
Status of Refugees

In 1967 the U.N. adopted the 1967 
Protocol Relating to the Status of Refu-
gees (“1967 Protocol”), which updated the 
1951 Convention by extending its protec-
tion to non-World War II refugees.8 Th e 
United States ratifi ed the 1967 Protocol 
and thereby accepted its defi nition of “refu-
gee.”9  Under the 1967 Protocol, a “refugee” 
is one who has a “well founded fear” of per-
secution based on (1) race; (2) religion; (3) 
nationality; (4) membership of a particular 
social group; or (5) political opinion. Th e 
applicant’s actual nation of origin is not 
within the relevant criteria.

Refugee Act of 1980

Despite its ratifi cation of the 1967 
Protocol, the United States still generally 
evaluated applicants based on foreign pol-
icy considerations, which centered around 
an applicant’s nation of origin. On March 
17, 1980, however, President Carter signed 
into law the Refugee Act of 1980 (“Refu-
gee Act”).10 Th e Refugee Act of 1980 pro-
claimed the United States’ commitment to 
easing the plight of refugees by bringing its 
defi nition of a “refugee” in line with the 
defi nition contained in the 1967 Protocol 
and 1951 Convention. Under the Refugee 
Act, as under the 1967 Protocol, a deter-
mination of whether an applicant qualifi es 

as a refugee depends upon whether the ap-
plicant is able to demonstrate that he or 
she has a well founded fear of persecution 
because of either (1) race; (2) religion; (3) 
nationality; (4) membership of a particu-
lar social group; or (5) political opinion.  
Th e Refugee Act capped several decades 
of change in U. S. refugee law and consti-

tuted a legislative directive to follow a 
humanitarian approach, rather than the 
foreign policy approach of prior years.

Notwithstanding the enactment 
of the Refugee Act, during that time, 
there was still considerable debate over 
the very purpose of U.S. refugee policy: 
whether it should refl ect U.S. foreign 
policy or adhere to strictly humanitar-
ian principles. Th ough the Refugee Act 
constituted statutory approval of the 
humanitarian policy approach con-
tained in the 1967 Protocol, actual U.S. 
refugee policy after its enactment ap-
peared to refl ect a foreign policy-based 
approach instead.11 One study, focusing 
on the 1982-1985 time period, con-
cluded that applicants from “hostile” 
countries were 3,500% more likely to 
be recognized as “refugees” by the State 
Department than applicants from non-
hostile countries, though the diff erential 
was signifi cantly less for the Immigra-
tion and Naturalization Service (INS).12 
Each refugee from a hostile, e.g., com-
munist, country represented a failure of 
that country and its policies, while each 
refugee from a non-hostile, or friendly, 
country embarrassed that country and 
its allies.13

American Baptist Churches v. Thornburgh

Eventually, and consistent with 
the directive of the 
Refugee Act, the hu-
manitarian approach 
emerged as the domi-
nant approach with 
the terms of the set-
tlement agreement 
reached in Ameri-
can Baptist Churches 
v. Th ornburgh.14 
In American Bap-
tist Churches, a class 

of asylum seekers had alleged that the 
United States was biased against asylum 
seekers from two U.S. allies—El Salva-
dor and Guatemala. Th e United States 
settled the case with an agreement ac-
knowledging that the use of foreign 
policy considerations in asylum adjudi-
cations was inappropriate:

In March 2007, Assistant Secretary Sauerbrey 
further acknowledged that the “enhanced secu-
rity review of existing Iraqi settlement cases” 
had had a chilling effect on the number of 
Iraqi refugees being admitted into the United 
States.  Indeed, it had "effectively halted their 
admission."
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WHEREAS, under the new 
asylum regulations as well as the 
old: foreign policy and border 
enforcement considerations are 
not relevant to the determina-
tion of whether an applicant for 
asylum has a well-founded fear 
of persecution; . . . the fact that 
an individual is from a country 
whose government the United 
States supports or with which it 
has favorable relations, . . . [and] 
whether or not the United States 
Government agrees with the 
political or ideological beliefs of 
the individual is not relevant to 
the determination of whether an 
applicant for asylum has a well-
founded fear of persecution.15

Accordingly, after American Baptist 
Churches, it appeared that U.S. refugee 
policy would remain in line with its in-
ternational obligations under the 1951 
Convention, as adopted through U.S. 
ratifi cation of  the 1967 Protocol, and 
be directed towards a humanitarian ap-
proach.

Post-9/11 Refugee Policy and       
the Iraq War

Following the events of September 
11, 2001, the United States appears 
to have adopted a more restrictive ap-
proach towards refugees and placed 
in question both its dedication to the 
humanitarian approach and its com-
pliance with established refugee law. 
Th e general concern about the trend in 
U.S. refugee law is further complicated 
when viewed against the backdrop of 
the current refugee crisis resulting from 
the Iraq war.

In his State of the Union addresses 
for 2002 and 2003, President Bush char-
acterized Iraq as a “grave potential threat” 
because of its refusal to abandon its weap-
ons of mass destruction (“WMD”) pro-
grams and the potential for the transfer 
of WMD to others. In September 2002, 
President Bush told the U.N. General 
Assembly that the United States would 
lead a coalition to disarm Iraq militarily, 

unless Iraq disarmed in cooperation with 
U.N. weapons inspectors. 

In December 2002, following Mr. 
Bush’s presentation to the U.N. General 
Assembly, the U.N. prepared a confi -
dential report entitled Likely Humani-
tarian Scenarios,16 which assessed the 
eff ect of the potential war on the hu-
manitarian situation in Iraq. Th is docu-
ment set forth the expected immediate 
and long-term humanitarian concerns 
for Iraq arising from potential war. It 
predicted that war could result in pro-
tracted services required for 2,000,000 
internally displaced persons (“IDPs”) 
and 1,400,000 refugees or the displace-
ment, internal and external, of nearly 
3.5 million people.17

On March 19, 2003, the U.S. 
launched Operation Iraqi Freedom to 
disarm Iraq and end Saddam Hussein’s 
regime. On May 1, 2003, President Bush 
announced the end of major combat op-
erations. Th ereafter, the Administration 
appears to have concluded that increased 
stability in Iraq resulting from the over-
throw of Saddam Hussein would result 
in an in-fl ow of former Iraqi refugees to 
Iraq, rather than the creation of a new 
wave of refugees and IDPs.18  

Complementing the Administra-
tion’s view of any potential Iraqi refugee 
situation was its approach toward refu-
gees in general. On March 17, 2003, 
two days before the invasion of Iraq be-
gan, the United States announced that 
asylum seekers seeking refuge from Iraq 
and thirty three other countries where 
the United States believed Al Qaeda and 
other terrorist groups were operating 
would be detained in custody during the 
processing of their asylum requests.19 
According to then Homeland Security 
Secretary Tom Ridge, the purpose of 
the new policy was to prevent terrorists 
from entering the United States through 
the asylum process. In explaining this 
approach, Secretary Ridge stated:

We want to make absolutely 
certain during this period of 
time you are who you say you 
are. . . . We’ll be looking, obvi-

ously scrutinizing all asylum 
seekers at this time, but there 
are countries that we believe 
are supportive of Al Qaeda or 
countries where we know there 
is an Al Qaeda network or other 
organizations.20

Th e Administration’s increased 
scrutiny and the detention of refugee 
and asylum applicants resulted in a 
decrease in applicants from Iraq.21 In 
January 2007, Ellen Sauerbrey, Assis-
tant Secretary for Population, Refugee 
and Migration Aff airs, told the Senate 
Judiciary Committee that the rigorous 
and time-consuming process of security 
screening had slowed the resettlement of 
Iraqi refugees and had discouraged the 
U.N. from screening potential appli-
cants and referring them to the United 
States.22  In March 2007, Assistant Sec-
retary Sauerbrey further acknowledged 
that the “enhanced security review of 
existing Iraqi settlement cases” had had 
a chilling eff ect on the number of Iraqi 
refugees being admitted into the United 
States.  Indeed, it had “eff ectively halted 
their admission.”23

The Real ID Act of 2005

On May 11, 2005, Congress passed 
the Real ID Act of 2005.24 In large part, 
the Real ID Act is an attempt to codify 
case-law regarding three main areas: (i) 
“mixed motive” persecution cases; (ii) 
corroboration; and (iii) credibility.25 At 
the same time, however, the Real ID Act 
creates potentially signifi cant hurdles for 
asylum applicants with respect to both 
corroboration and credibility. It also 
creates an even more signifi cant hurdle 
for refugee and asylum applicants based 
on inadmissibility due to the so-called 
Material Support Bar.

With respect to the issue of corrob-
oration, the primary hurdle for asylum 
applicants lies in the standard of review 
available on appeal. Th e Real ID Act 
specifi cally permits adjudicators to re-
quire corroborating evidence even if the 
applicant’s story is otherwise credible.26 



  � i chigan Internat ional  Lawyer       

4

Upon judicial review, the Real ID Act 
allows an Article III court to reverse an 
immigration judge’s determination re-
garding the availability of corroborating 
evidence only if it is “compelled to con-
clude that such corroborating evidence is 
unavailable.”27 At the time the original 
House version of the Real ID Act was 
introduced, the Governmental Aff airs 
Offi  ce of the American Bar Association 
sent letters to Representatives formally 
objecting to its enactment, in part, due 
to this very provision. Th e ABA was 
concerned that the circumstances of 
a refugee’s often secretive fl ight from 
persecution might prevent that refugee 
from collecting required documents 
(medical records, death notices, etc.), 
the absence of which would provide 
the basis for a subsequent denial of the 
refugee’s application. In addition, and 
according to the ABA, this particular 
provision left “an inappropriate amount 
of discretion in the hands of immigra-
tion judges, and eff ectively render[ed] 
asylum seekers’ right to judicial review 
meaningless in this regard.”28  

As for credibility, the poten-
tial hurdles are even greater. Section 
101(a)(3)(B)(iii) of the Real ID Act29 
allows the trier of fact to use any state-
ment to assess the asylum  applicant’s 
credibility, regardless of whether the 
person making the statement, includ-
ing the applicant, was under oath at 
the time, and regardless of whether 
the statement “goes to the heart of the 
applicant’s claim.” Refugees and asylum 
seekers are by defi nition individuals 
fl eeing on account of a fear attributable 
to the acts or omissions of the state they 
are fl eeing. Th e ABA concluded that the 
provisions of the Real ID Act related to 
credibility, especially when considered 
with existing cultural and language bar-
riers, left all asylum seekers vulnerable 
to having their statements unfairly used 
against them. Th is is particularly acute 
with women refugee applicants, who 
may fear a stigma if the exact nature 
of their fear is disclosed to the initial 
government screener.  Furthermore, on 

this issue the Real ID Act is inconsis-
tent with Sixth Circuit case-law. Prior 
to passage of the Real ID Act, the Sixth 
Circuit had held that discrepancies and 
omissions that did not go to the heart 
of the applicant’s claim were not an ap-
propriate basis for an adverse credibility 
determination.30

Th e most signifi cant hurdle, how-
ever, relates to the Material Support Bar.  
Federal law prohibits any asylum or refu-
gee applicant from being admitted into 
the United States if that applicant has 
provided material support to a terrorist 
organization or to terrorist activities.31 
Th ough this “material support” provision 
has been in place since 1990,32 the Real 
ID Act, along with certain provisions of 
the USA Patriot Act, amended the defi -
nitions of a terrorist organization and 
terrorist activity to broaden the scope of 
activities considered “material support” 
rendering an applicant inadmissible.33

Th e Material Support Bar contains 
no duress exception, and the Depart-
ment of Homeland Security (DHS) has 
taken the position that there is no de 
minimis exception—material support 
means any support, no matter how in-
signifi cant.34 Examples of “material sup-
port” include:
• paying one’s own ransom to one’s 

kidnappers; and

• In the case of one female applicant, 
performing household chores for 
the group that murdered her father, 
held her hostage, and raped her.35

Th e defi nition of a “terrorist organi-
zation” is no less broad.  In her remarks 
to the Executive Committee of the U.N. 
High Commission on Refugees in Octo-
ber 2006, Assistant Secretary Sauerbrey 
phrased the Real ID Act’s defi nition of a 
terrorist organization as follows:

A terrorist group now would be 
if two people are acting together 
with weapons without the ap-
proval of their government: our 
law has become so broad that 
they can be defi ned as a terrorist 
organization.36

Under the current construction of 
material support and “terrorist organi-
zation,” nearly any applicant who has 
acceded to any demand from a group of 
two or more armed people risks being 
considered inadmissible to the United 
States under the Material Support Bar. 
It will often be these demands, however, 
which give rise to the applicant’s request 
for refugee status.

Th e Material Support Bar does 
contain a waiver provision, which al-
lows the Secretary of State or the Sec-
retary of Homeland Security to declare 
exempt from the bar certain people on 
a case-by-case basis after consultation 
with the Attorney General.37 Th ere are 
no parameters by which a waiver is to 
be determined, however, and one of the 
risks is that the waiver is used to further 
U.S. foreign policy by defi ning qualifi ed 
refugees based on criteria the United 
States indicated was irrelevant in Ameri-
can Baptist Churches.

Th ese changes to U.S. refugee law 
risk running afoul of the 1967 Protocol by 
excluding applicants who otherwise meet 
the defi nition of a refugee under the 1967 
Protocol and the Refugee Act of 1980 and 
by creating the potential for the use of the 
waiver provision of the Material Support 
Bar to inappropriately implement U.S. 
foreign policy. Even if there were no im-
pending Iraqi refugee crisis, these changes 
should have warranted increased scrutiny 
and debate because of their potential ad-
verse eff ect on a group of individuals that 
the United States has agreed and commit-
ted itself to protect—refugees. Unfortu-
nately, however, and despite the early indi-
cations mentioned above, a refugee crisis 
of signifi cant proportions is threatening 
the stability of Iraq, and of its neighboring 
countries, making the needed inquiry into 
these provisions even more pressing.

The Iraqi Refugee Crisis

In February 2006, an impor-
tant Shiite mosque in Al Samarra was 
bombed, which sparked a continuous 
cycle of sectarian attacks between Sunnis 
and Shiites.38 As a result of the increase 
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in sectarian violence resulting from this 
attack, between 600,000 and 700,000 
Iraqis were displaced within Iraq be-
tween February 2006 and March 2007. 
Th is brought the total number of IDPs to 
roughly 2,000,000. Th ese IDPs join an-
other displaced 2,000,000 Iraqi refugees 
currently seeking refuge in neighboring 
countries, primarily Syria and Jordan. As 
of March 2007, roughly 4 million Iraqis, 
or nearly 17% of the entire population, 
had fl ed their homes to either other areas 
of Iraq or other countries.39

In November 2006, the U.N. es-
timated that between 2003 and 2006 
roughly 750,000 refugees had fl ed to Am-
man, Jordan, a city of 2.5 million, and 
up to one million had fl ed to Damascus, 
Syria, a city of three million.40 Th is sud-
den infl ux of refugees places an immense 
strain on both countries and could ad-
versely aff ect both nations’ relations with 
the United States and Iraq and undermine 
each country’s stability. Furthermore, the 
300,000 Iraqis who had returned to Iraq 
from Iran following the end of major com-
bat operations are themselves believed to 
have been displaced again, and all that has 
changed is their classifi cation from refu-
gee to IDP.41 On January 12, 2007, the 
Congressional Research Service prepared 
a report which acknowledged these fi g-
ures and concluded that “[t]he confl ict in 
Iraq has produced a serious humanitarian 
situation for millions of Iraqis who have 
become internally displaced or have fl ed 
Iraq to other regional countries.”42 Th e 
fact that these numbers are as high as they 
are should not come as a shock, since they 
are nearly exactly what had been predicted 
by the U.N. prior to the war nearly four 
years prior.

And yet, notwithstanding the sheer 
magnitude of the number of Iraqis dis-
placed since 2003, the number of Iraqis 
who had been admitted to the United 
States as refugees for each Fiscal Year be-
tween 2003 and 2006 are as follows:

2003 298
2004 66
2005 198
2006 20243

On February 5, 2007, and in re-
sponse to concerns raised about the low 
number of Iraqi refugees that had been 
admitted, Secretary of State Condoleeza 
Rice established the Iraqi Refugee and 
Internally Displaced Person Task Force 
(the Task Force), which was intended 
“to coordinate refugee and IDP assis-
tance to the region and refugee resettle-
ment.”44 Th ough this appears to large-
ly consist of monetary relief to Iraq, 
neighboring countries, and the U.N., 
Assistant Secretary Sauerbrey indicated 
in April 2007 that the United States 
could resettle 25,000 Iraqi refugees in 
2007, and was committed to resettling 
at least 7,000.  By July 2007, however, 
the United States had resettled only 
190 Iraqi refugees for Fiscal Year 2007, 
a number more in line with the 2003-
2006 numbers rather than the numbers 
espoused by the Task Force at the April 
2007 Conference.45

Nonetheless, the creation of the 
Task Force and its attempt to increase 
the number of Iraqi refugees resettled in 
the United States indicates that the Ad-
ministration has revisited its approach 
to Iraqi refugees. Congress appears to 
have done likewise. On June 15, 2007, 
the President signed Public Law 110-
36, which increased the number of Iraqi 
and Afghani translators and interpreters 
who could be admitted to the United 
States as special immigrants.46  In ad-
dition, pending in the House of Rep-
resentatives is H.R. 2265, which would 
not only increase the number of Iraqis 
aff orded special immigrant status, but 
would also create within the Depart-
ment of State a Special Coordinator 
for Iraqi Refugees, require the Secretary 
of State to seek bilateral refugee agree-
ments with countries that have large 

numbers of Iraqi refugees (Iraq, Jordan, 
Syria, Turkey, and Lebanon), and cre-
ate a “duress” exception to the Material 
Support Bar.47

Conclusion

Th e gravity of the Iraqi refugee situ-
ation and the diffi  culty Iraqis face in 
resettling in the United States highlight 
the need for a re-examination of the 
United States post-9/11 refugee policy 
and the recent changes to this area of 
the law contained in the Real ID Act 
of 2005. Th ese changes refl ect a height-
ened sense of security and a perceived 
need for a hardening of our borders.  
But changing U.S. law in a manner in-
consistent with the 1967 Protocol and 
1951 Convention, imposing burden-
some resettlement procedures that deter 
and prevent resettlement, and thereby 
adopting a refugee policy at odds with 
the humanitarian approach of the Refu-
gee Act of 1980, is irresponsible in light 
of the current Iraqi refugee crisis. At the 
time we went to war, we were aware of 
and accepted the risk that war would 
create a massive refugee population. 
Th is risk has materialized. Th rough the 
creation of the Task Force, the enact-
ment of Public Law No. 110-36, and 
both H.R. 2265 and S. 1651, federal 
policy-makers have reconsidered U.S. 
refugee policy in the context of Iraqi 
refugees. Th ese eff orts should be sup-
ported. But the Iraqi refugee crisis re-
fl ects U.S. refugee policy in general.  We 
have an obligation to revisit the recent 
changes to U.S. refugee and asylum pol-
icy to ensure that the current policy fur-
thers the humanitarian approach of the 
Refugee Act of 1980, rather than the ad 
hoc nation-of-origin-based approach of 
our past.  

On January 12, 2007, the Congressional Research Service prepared 
a report which . . . concluded that "[t]he confl ict in Iraq has produced 
a serious humanitarian situation for millions of Iraqis who have 
become internally displaced or have fl ed Iraq to other regional 
countries."  
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1 An individual located in a foreign 

country seeking refuge in the United 
States would apply for refugee status 
through the United States Secretary 
of State.  See generally United States 
Secretary of State, Opening Doors, 
Restoring Hope: Th e U.S. Refugee 
Admissions Program, available at 
http://www.state.gov/g/prm/rls/
fs/82822.htm.  An individual already 
in the United States would seek refuge 
by applying for asylum status with the 
Department of Homeland Security’s 
Bureau of Citizenship and Immigration 
Services (USCIS).  See generally USCIS, 
Services and Benefi ts, Humanitarian 
Benefi ts, Asylum, available at www.
uscis.gov.  Both asylum and refugee 
applicants must meet the defi nition of 
a refugee under U.S. law.  Th is article 
attempts to address recent issues that 
aff ect both categories, with a focus on 
prospective Iraqi refugees.

2 189 U.N.T.S. 137 (July 28, 1951).

3 Pub. L. No. 82-414, 66 Stat. 163 
(1952).

4  Id. at 214.  

5 An Act to Amend the Immigration and 
Nationality Act, Pub. L. No. 89-236, 
79 Stat. 911, 913 (1965) [hereinafter 
the 1965 Amendments]. Prior to 
this, the 1952 Act was supplemented 
in 1953 by the Refugee Relief Act of 
1953, which did formally defi ne a 
“refugee.”  Th e Refugee Relief Act of 
1953, however, was specifi cally enacted 
to provide assistance to post-World 
War II refugees fl eeing communist 
expansion in Europe and expired in 
1956.  See Refugee Act of 1953, Pub. 
L. No. 83-203, 67 Stat. 400 (1953).

6 See Pierre v. U.S., 547 F.2d 1281, 
1289 (5th Cir. 1977); Kashani v. INS, 
547 F.2d 376, 379 (7th Cir. 1977); 
Cisternas v. INS, 531 F.2d 155, 159 
(3d Cir. 1976).  

7  See  Mari sa  Si lenz i  Cianciarulo , 
Terrorism and Asylum Seekers: Why 
the Real ID Act is a False Promise, 43 
Harv. J. on Legis. 101, 107 (Winter 
2006) (“Refugees gained a more formal 
immigration status when Congress 
amended the 1952 Act in 1965, but 
even that gesture was born largely of 

the United States’ Cold War political 
concerns rather than humanitarian 
interests.”).  

8 19 U.S.T. 6223, 606 U.N.T.S. 267 
(Jan. 31, 1967).

9 Th e Senate ratifi ed the 1967 Protocol 
on October 4, 1968, and the President 
signed it on October 15, 1968.  Under 
the 1967 Protocol, a refugee is a person 
who

[o]wing to a well-founded 
fear of being persecuted for 
reasons of race, religion, na-
tionality, membership of a 
particular social group or po-
litical opinion, is outside the 
county of his nationality and 
is unable or, owing to such 
fear, is unwilling to avail him-
self of the protection of that 
country; or who, not having a 
nationality and being outside 
the country of his former ha-
bitual residence as a result of 
such events, is unable to, or 
owing to such fear, is unwill-
ing to return to it.

 See 1967 Protocol Art. 1, P 2.

10 Act of March 17, 1980, Pub. L. No. 
96-212, § 101.

11 See generally Arthur C. Helton, Political 
Asylum Under the 1980 Refugee Act: An 
Unfulfi lled Promise, 17 U. Mich. J.L. 
Reform 243 (1984).

12 Elizabeth M. Yarnold, Th e Refugee 
Act of 1980 and the Depoliticization 
of Refugee/Asylum Admissions, 18 Am. 
Pol. Q. 527 (1990).  INS numbers 
for a similar time period (1983-1985), 
indicate that the INS view was less 
foreign policy-based, resulting in only 
a 4% increase in the likelihood of 
the grant of refugee status based on a 
“hostile” country of origin. Id. See also 
Daniel L. Swanwick, Foreign Policy 
and Humanitarianism in U.S. Asylum 
Adjudication: Revisiting the Debate in 
the Wake of the War on Terror, 21 Geo. 
Immigr. L.J.  (Fall 2006) (noting 
disparity between INS and Secretary 
of State numbers and suggesting that 
the diff erence between the pools of 
applicants from which the INS and 

Secretary of State selects applicants 
may explain the diff erence).

13 According to one commentator: “[a]n 
examination of the refugee admissions 
authorized by American presidents 
between 1980 and 1997 reveals that 
‘in every year from [the Refugee 
Act’s] adoption until the collapse of 
Communism, Presidents allocated 
almost the entire refugee quota to those 
who were fl eeing communist countries 
(or other United States adversaries, 
such as Iran).’” Charles J. Ogletree, Jr., 
America’s Schizophrenic Immigration 
Policy: Race, Class, and Reason, 41 B.C. 
L. Rev. 755, 766 (July 2000) (quoting 
Stephen J. Legomsky, Immigration 
and Refugee Law and Policy 763 
(2d ed. 1997) (citing 55 Fed. Reg. 
41,979-80 (Oct. 17, 1991))).

14 760 F. Supp. 796 (N.D. Cal. 1991).

15 American Baptist Churches, 760 F. 
Supp. at 799. 

16 Strictly Confi dential U.N. Document 
“Likely Humanitarian Scenarios,” 
December 10, 2002, available at 
http://www.cam.ac.uk/societies/casi/
pr/pr030107undoc.html.

17 Despite its “confi dential” nature, 
the Confi dential U.N. Report was 
available to U.S. offi  cials before 
the commencement of military 
operations. In fact, the concerns raised 
in the Confi dential U.N. Report 
were echoed in a March 18, 2003 
Report for Congress prepared by the 
Congressional Research Service entitled 
Potential Humanitarian Issues in Post-
War Iraq: An Overview for Congress.  See 
Potential Humanitarian Issues in Post-
War Iraq: An Overview for Congress, 
CRS Report RL31814 (March 18, 
2003). Th e March 18, 2003 Report 
characterized any estimate of the eff ect 
of war on population displacement 
as “speculative,” but acknowledged 
that the U.N. expected that between 
600,000 and 1,450,000 Iraqis would 
fl ee Iraq and that 2,000,000 people 
would become internally displaced 
were war to occur.  See id.  

18 Th is view is refl ected in the amount 
of monetary reconstruction assistance 
provided by the United States to 
Iraq.  In 2007, roughly $45 million 
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was appropriated for Migration and 
Reconstruction Assistance as part of 
U.S. Reconstruction Assistance to 
Iraq.   However, this was part of a 
supplemental package, as zero funds 
had been allocated as part of the regular 
2007 appropriation.  Furthermore, 
between 2003 and 2006 U.S. 
Construction Assistance to Iraq totaled 
$33 billion, but of this $33 billion, zero 
funds were allocated for Migration and 
Reconstruction Assistance.   It appears 
that appropriations to Migration and 
Reconstruction Assistance were not 
made during the initial years of the war 
because of the view that there would 
be no refugee problem. See Iraq: 
Reconstruction Assistance, Table 1, CRS 
Report RL31833 (Updated June 25, 
2007).  Anecdotal evidence appeared 
to support the position. Though  
there were initial reports of refugees 
fl eeing Iraq as early as May 2003, at 
that time it appeared that the number 
of refugees resulting from the war 
would be less than had been predicted 
by the U.N. in December 2002.  See 
Aftereff ects: Briefl y Noted; Refugees 
Fleeing to Jordan, N.Y. Times, May 
12, 2003.  In addition, approximately 
300,000 refugees who were in Iran 
prior to the war were able to return 
to Iraq following the end of major 
combat operations.  See Iraqi Refugees 
and Internally Displaced Persons: A 
Deepening Humanitarian Crisis?, CRS 
Report RL33936 (March 23, 2007).  
See also Iraq: Regional Perspectives and 
U.S. Policy, CRS Report RL33793 
(Jan. 12, 2007).  

19 See Th reats and Responses: Immigration; 
New Asylum Policy Comes Under 
Fire, N. Y. Times, March 19, 2003 
[hereinafter Threats and Responses].

20 See Th reats and Responses, supra note 
19.

21 Th e Administration’s stated position 
following the commencement of 
military operations in March 2003 
appears to be an acknowledgement of 
its post-9/11 position.  For example, 
for the two years preceding 2001 
(1999 and 2000), the United States 
approved 1,955 and 3,158 Iraqi 
refugees, respectively. For Fiscal Year 
2001 the United States approved 
2,473 Iraqi refugees. By 2002 this 

number had fallen to 465, and by 
2003 it had fallen even further to 298 
Iraqi refugees approved by the United 
States.  By 2004 the number had fallen 
to 66.  See Department of Homeland 
Security, Yearbook of Immigration 
Statistics 2004, Refugee Arrivals into 
the United States by Region and 
Country of Chargeability: Fiscal Years 
1990-2004, available at http://www.
dhs.gov/xlibrary/assets/statistics/
yearbook/2004/Table15.xls. 

22 See Th e Struggle for Iraq; Senators 
Denounce Bush Policy Limiting Refuge 
for Iraqis, N. Y. Times, Jan. 17, 2007.

23 See Ellen Sauerbrey, Iraqi Volunteers; 
Iraqi Refugees: What is America’s 
Obligation? Statement before the 
House Foreign Aff airs Committee 
Subcommittee on Middle East 
and South Asia (March 26, 2007). 
(“Following the 9/11 attacks, for 
security reasons, the United States 
instituted an enhanced security review 
of existing Iraqi resettlement cases that 
eff ectively halted their admission until 
this requirement was lifted in 2005.”).  
At the time, critics claimed the United 
States had “closed its doors to refugees 
from Iraq,” including refugees who had 
already been approved for resettlement 
and nearly 5,200 refugees who had 
sought protection following the 1990-
1991 Gulf War.  See FY 2003: Refugee 
Resettlement Still Stalled; 24 Refugee 
Reports (June 4, 2003).  

2 4  E m e r g e n c y  S u p p l e m e n t a l 
Appropriations Act for Defense, the 
Global War on Terror, and Tsunami 
Relief, Pub. L. No. 109-13, Div. B, 
119 Stat. 231, 302-23 (2005) (the 
Real ID Act). 

25   Se e  g en e ra l l y  Mar i s a  S i l enz i 
C i a n c i a r u l o ,  Te r r o r i s m  a n d 
A s y lum Seekers: Why the Real ID 
Act is a False Promise, 43 Harv. J. on 
Legis. 101, 115-16 (Winter 2006).  
Th e Real ID Act also imposes certain 
requirements on the states regarding 
driver’s licenses by creating national 
standards for identifi cation cards.  Th is 
component of the Real ID Act is not 
discussed.

26  Real ID Act § 101(a)(3)(B)(ii), 8 
U.S.C. § 1158(b)(1)(B)(ii). Prior to the 
Real ID Act, the approach taken by the 

Board of Immigration Appeals (BIA) 
was that in cases where corroborating 
evidence was reasonably expected, 
it should be provided.  See Matter of 
Mogharrabi, 19 I&N Dec. 439 (B.I.A. 
1987); Matter of Dass, 20 I&N Dec. 
120 (B.I.A. 1989); Matter of S-M-J, 
21 I&N Dec. 722, 725 (B.I.A. 1997).

27 Real ID Act § 101(e), 8 U.S.C. § 
1252(b)(4).  

28 See Letter from Robert D. Evans, 
Director, ABA Governmental 
Aff airs Offi  ce, to the U.S. House 
of Representatives (Feb. 9, 2005), 
available at http://www.abanet.
org/poladv/letters/immigration/
050209letter_immigration.pdf.  See 
also Letter from Robert D. Evans, 
Director, ABA Governmental Aff airs 
Offi  ce, to the U.S. Senate (April 13, 
2005), available at http://www.abanet.
org/poladv/letters/immigration/
050413letter_realid.pdf.  

29  8 U.S.C. § 1158(b)(1)(B)(iii).

30 See Sylla v. INS, 388 F.3d 924, 926 
(6th Cir. 2004) (“An adverse credibility 
fi nding must be based on issues that 
go to the heart of the applicant’s claim. 
Th ey ‘cannot be based on an irrelevant 
inconsistency.’”) (quoting Daneshvar 
v. Ashcroft, 355 F.3d 615, 619 n.2 
(6th Cir. 2004)).

31 See 8 U.S.C. § 1182(a)(3)(B).

32 See Immigration Act of 1990, P.L. 101-
649, 1990, Title VI, § 601; 8 U.S.C. § 
1182(a)(3)(B)(iv)(VI) (2005). 

33 (iv)  Engage in terrorist activity [is] 
defi ned  [as] . . . (VI) to commit an 
act that the actor knows, or reasonably 
should know, aff ords material support, 
including a safe house, transportation, 
communications, funds, transfer 
of funds or other material fi nancial 
benefi t, false documentation or 
identifi cation, weapons (including 
chemical, biological, or radiological 
weapons), explosives, or training--

. . . 
(dd) to a terrorist organization 

described in clause (vi)(III), 
or to any member of such 
an organization, unless 
the actor can demonstrate 
by clear and convincing 
evidence that the actor did 
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not know, and should not 
reasonably have known, 
that the organization was 
a terrorist organization.

. . .
(vi)  Terrorist organization defi ned. 

As used in this section, the 
term “terrorist organization” 
means an organization— . 
. . (III) that is a group of 
two or more individuals, 
whether organized or not, 
which engages in, or has a 
subgroup which engages in, 
the activities described in 
subclauses (I) through (VI) of 
clause (iv).

8 U.S.C. § 1182(a)(3)(B)(iv)
(VI)(dd) & (a)(3)(B)(vi)(III) 
(emphasis added).

34 See Singh-Kaur v. Ashcroft, 385 F.3d 
293, 298 (3d Cir. 2004).

35 See Unintended Consequences: 
Refugee Victims of the War on 
Terror, Georgetown University Law 
Center Human Rights Institute, Refugee 
Fact-Finding Investigation (May 2006), 
available at http://isim.georgetown.
edu/Publications/AndyPubs/Unintend
ed%20Consequences%20Refugee%20
Victims%20of%20the%20War%20on
%20Terror.pdf.

36 See October 2, 2006, Remarks of 
Ellen Sauerbrey, Assistant Secretary for 
Population, Refugee and Migration 
Aff airs to the United Nations Offi  ce, 
Opening Session of the UNHCR 
Executive Committee.

37 See 8 U.S.C. § 1182(a)(3)(B)(i).

38 See Iraq: Regional Perspectives and U.S. 
Policy, CRS Report RL33793 (Jan. 12, 
2007).

39 See Iraq: Regional Perspectives and U.S. 
Policy, CRS Report RL33793 (Jan. 
12, 2007).  See also Ellen Sauerbrey, 
Iraqi Volunteers; Iraqi Refugees: What 
is America’s Obligation? Statement 
before the House Foreign Aff airs 
Committee Subcommittee on Middle 
East and South Asia (March 26, 2007).  
Furthermore, some reports estimate 
that Iraqis are fl eeing Iraq at the rate 
of nearly 3,000 per day, or roughly 
100,000 per month. Th e Reach of War; 
Uneasy Exiles Await Th ose Who Flee the 
Chaos in Iraq, N. Y. Times, Dec. 8, 
2006.

40 Th e Reach of War; Uneasy Exiles Await 
Th ose Who Flee the Chaos in Iraq, N. Y. 
Times, Dec. 8, 2006.

41 See supra note 18.  See also Iraqi Refugees 
and Internally Displaced Persons: A 
Deepening Humanitarian Crisis?, CRS 
Report RL33936  (March 23, 2007).

42 See also Iraq: Regional Perspectives and 
U.S. Policy, CRS Report RL33793 
(Jan. 12, 2007).

43 See United States Department of State, 
Summary of Refugee Admissions 
2003-2006, available at http://www.
state.gov/g/prm/refadm/rls/85970.
htm; Department of Homeland 
Security, Yearbook of Immigration 
Statistics 2004, Refugee Arrivals into 
the United States by Region and 

Country of Chargeability: Fiscal Years 
1990-2004, available at http://www.
dhs.gov/xlibrary/assets/statistics/
yearbook/2004/Table15.xls.

44 See February 5, 2005, Press Statement, 
Secretary of State Establishes New 
Iraq Refugee and Internally Displaced 
Persons Task Force, available at http://
www.state.gov/r/pa/prs/ps/2007/
february/80090.htm.

45 See Few Iraqis Reach Safe U.S. Havens 
Despite Program, N. Y. Times, Aug. 29, 
2007.

46 See Pub. L. No. 110-36, 121 Stat. 227 
(2007).  

47 See H.R. 2265 110th Cong. §§ 3, 4, 6 & 
7(b) (2007). A similar bill introduced 
on June 19, 2007 is pending in the 
Senate.  See S. 1651 110th Cong. 
(2007).
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Committee Spotlight: 
Th e International Human Rights Committee

Established in recognition of the 
need to educate the bar, policy makers, 
and the public at large about human 
rights issues, the International Human 
Rights Committee of the International 
Law Section held its inaugural commit-
tee meeting on July 26, 2007 under the 
leadership of Gregory Fox, Associate 
Professor of Law, Wayne State Univer-
sity School of Law. 

Th e landscape for international hu-
man rights issues is very broad, and the 
legal and business communities within 
Michigan are impacted by such issues. 
American courts are increasingly decid-
ing international human rights cases, 
some involving foreigners and some in-
volving U.S. citizens. Th is is no less true 
of Michigan courts and federal courts in 
the state. Th e many diverse ethnic and 
religious groups in Michigan create a 
special interest here in whether foreign 
governments and the U.S. government 
are complying with international stan-
dards. Moreover, as Michigan busi-

nesses continue to expand globally, the 
need for Michigan businesses to address 
corporate social responsibility (CSR) 
likewise increases.

Th e Human Rights Committee has 
already established three key areas of in-
terest. Working within the framework of 
the Section and the State Bar, the Com-
mittee intends to identify cases of inter-
est that may warrant the submission of 
amicus briefs. Of particular interest will 
be actual human rights cases such as 
those under the Alien Tort Statute (28 
USC 1350) and cases under U.S. law, 
for which there is an analogous body of 
international human rights norms that 
could be useful in guiding the court. In 
addition, the Committee will present 
at least one seminar this upcoming bar 
year and is currently exploring ways in 
which it will provide you with informa-
tion on recent news or events in human 
rights law. 

Looking for a way to support the 
Section? Join the International Human 

Rights Committee by contacting any 
one of the offi  cers of the Committee: 

Chair
Gregory H. Fox
Wayne State Law School
gfox@wayne.edu
(313) 577-0110

Vice-Chair
John Phillips
johnreedphillips@hotmail.com

Amicus Coordinator
Nadia Ragheb 
nragheb@att.net
(248) 932-3515, Ext 247

Events Coordinator
Silvia M. Kleer 

       skleer@ford.com
(313) 323-2320 

Reporting Coordinator
Matthew W. Heron

       mheron@clarkhill.com 
(313) 965-8361
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A Roadmap to China's New M&A Regulations
Ken Duck, Foley & Lardner LLP
Presented by the Section’s Emerging Nations Committee

Introduction

Foreign invest-
ment through merg-
ers and acquisitions 
(“M&A”) with do-
mestic Chinese com-
panies1 has increased 
substantially over 
the last several years. 
Since just before 

2000, Chinese economic reform has fu-
eled an unprecedented surge of foreign 
interest in a continually expanding and 
improving Chinese economy. Largely 
gone are the days when foreign investors 
looked upon China as a low-cost export 
platform for manufacturing. In short, 
everyone now appears to be looking for 
a fast way to buy into the U.S. $10 tril-
lion GDP Chinese market.2

Transactions that were virtually 
nonexistent ten years ago are playing an 
increasingly important role in the de-
velopment of China’s economy. M&A 
deal activity rose 10.7 percent to 1,945 
announced deals in 2006 (excluding 
Hong Kong) from 1,757 in 2005. To-
tal disclosed value in 2006 amounted 
to U.S. $43.5 billion, representing a 
signifi cant increase from U.S. $30.5 
billion in 2005.3 Th e Chinese market 
is showing all the necessary signs for 
continued growth apace, due, at least 
in part, to the support of its govern-
ment, which appears to be favoring 
some degree of consolidation among 
domestic Chinese players with the 
catch-phrase of promoting enhanced 
effi  ciency within certain strategically 
important industries. Despite having a 
labor force that consists of 12% of the 
entire world’s population, China’s gov-
ernment appears to have the foresight 
to see that consolidation and effi  ciency 
can lead to the fostering of China’s next 
multinational players, which are increas-

ingly looking beyond China’s borders for 
strategic expansion.4  

New M&A Rules

In light of all this M&A activity, 
the Ministry of Commerce (“MOF-
COM”), the State-Owned Assets Super-
vision and Administration Commission 
(“SASAC”), the State Administration 
of Taxation (“SAT”), the State Admin-
istration for Industry and Commerce 
(the “SAIC”), the China Securities 
Regulatory Commission (“CSRC”), 
and the State Administration of Foreign 
Exchange (“SAFE”) jointly issued the 
Regulations Regarding the Acquisition of 
Domestic Enterprises by Foreign Investors 
(the “New Regulations”) that went into 
eff ect on September 8, 2006.5 Th e New 
Regulations replaced in their entirety 
the “interim” 2003 Provisional Regula-
tions for the Acquisition of Domestic En-
terprises by Foreign Investors. “Th is marks 
the fi rst time a regulation was jointly 
adopted by six ministerial departments 
and orchestrated by the MOFCOM.”6 

Th e New Regulations govern equity 
and asset acquisitions of domestic com-
panies, including foreign-invested enter-
prises (“FIEs”), privately-held companies, 
and state-owned enterprises, by foreign 
investors. This article will highlight the 
new rules compared to the old rules and 
will also mention some fundamental 
consistencies between the New Regula-
tions and the “interim” regulations. The 
following topics will be addressed in 
this article: 1) highlighted key industry 
protection; 2) newly-recognized stock 
swaps; 3) tightly-supervised round-trip 
investments; 4) possible forms of ac-
quisitions; 5) anti-trust review; and 6) 
remaining open questions. 

Highlighted Key Industry Protection

As might be expected in China, 
government agencies play an important 

role in domestic M&A deals; perhaps far 
more so than in other countries. Th eir 
role as approval offi  cials extends beyond 
acting merely as anti-trust or competi-
tion regulators, and their concerns are 
not limited simply to the economic im-
pact of a transaction. Th e agencies play 
a broader role in reviewing and approv-
ing specifi c deal structure and terms and 
also focus much attention on the social 
concerns in connection with M&A 
deals, specifi cally the impact on em-
ployees. Th e MOFCOM and State De-
velopment & Reform Commission (the 
“SDRC”) are the agencies with primary 
responsibility for supervising foreign-
related M&A deals. MOFCOM is the 
principal foreign investment regulator 
and has general authority over M&A 
approvals. Th e size of the deal will deter-
mine the level of the MOFCOM, and 
possibly the SDRC, approval required. 
Deals in excess of U.S. $100 million 
will generally need MOFCOM’s ap-
proval in Beijing, while smaller deals 
are generally approved at the provincial 
or local levels. Th e nature of the target 
may also lead to involvement of other 
regulators. Th e SASAC, which has su-
pervisory authority over state-owned as-
sets, will play a role when the target is a 
state-owned enterprise (“SOE”).7 Other 
industry-specifi c agencies may have 
some approval authority depending on 
the nature of the deal and the target. 
Th e deal may also require approval of 
SAFE, if the deal proposes to use certain 
kinds of consideration. 

Th e general consensus among for-
eign investors regarding the New Regu-
lations is that these regulations are mod-
erately protectionist in nature. Approval 
offi  cials, under Article 12 of the New 
Regulations, are given broad discretion 
in reviewing deals that may touch on 
national or economic security as well 

Ken Duck



    VOLUME XIX, NO. III, FALL 2007   

11

as deals involving “well-known” trade-
marks in China.8

Th e P.R.C. government has been 
anticipating the adoption of these New 
Regulations since the adoption of the 
interim regulations in 2003. Th ere has 
been a number of high profi le deals de-
layed during their approval process as 
the New Regulations were being drafted 
and implemented. Th e most prominent 
example of such delay has been the Car-
lyle Group’s (“Carlyle”) planned acqui-
sition of Xugong Group Construction 
Machinery Co. (a company routinely 
described as China’s “Caterpillar, Inc.”). 
Th e deal was signed in October 2005, 
and Carlyle originally planned to buy 
100% of Xugong. MOFCOM refused 
to approve the deal. In the interim, Car-
lyle changed its plans to only acquire 
50% of Xugong, hoping for govern-
ment approval. Th e most recent update 
on this deal indicates that Carlyle has 
agreed to acquire a 45% stake in Xu-
gong, in a presumed fi nal attempt at 
obtaining MOFCOM approval. 

Newly-Recognized Stock Swaps

Recognition of cross-border stock 
swaps is one of the novel aspects of the 
New Regulations. Cross-border stock 
swaps were permissible under the inter-
im regulations, but no details were in-
cluded, thus approval was never given. 
It is a signifi cant forward step for the 
New Regulations to provide the legal 
basis and a clear approval process for 
such transactions. 

According to prominent Chinese 
practitioners, the New Regulations, 
however, adopt a conservative approach 
to cross-border stock swaps in terms 
of the restrictions imposed regarding 
the competence (or wherewithal) of a 
foreign or domestic entity and in terms 
of the procedures pursuant to which the 
relevant authorities are to issue approval 
certifi cates.9 Th e criteria to satisfy the 
threshold for approval are as follows:

1. The foreign investor must be 
lawfully registered in its home 
jurisdiction, and its management 

shall not have been penalized by 
relevant supervisory authorities 
(in its home jurisdiction) in the 
past three years. 

2. The jurisdiction in which the for-
eign investor is registered must 
have a complete and mature cor-
porate law system.

3. Th e foreign investor must be a 
listed company (not OTC trad-
ed), and its home jurisdiction 
must have a complete and mature 
securities law system (SPVs, de-
fi ned below, are excepted). 

4. Th e trading price for the shares of 
the off shore listed company must 
have been stable for the most 
recent one year.10

5. A P.R.C. registered M&A consultant 
must be engaged to conduct due 
diligence on the foreign company, 
and its report must be approved by 
the MOFCOM. 

6. Foreign acquirers must pre-
execute documents which would 
roll back the acquisition if certain 
steps are not completed within 
the time required. 

Although most commentators 
agree that it is good to fi nally have clear 
rules and requirements laid out in the 
New Regulations, such strict conditions 
as described above have thus far made, 
and are expected to continue to make, 
the use of a stock-swap structure far less 
likely than the use of cash.

Tightly-Supervised Round-Trip 
Investments

Another spotlight of the New 
Regulations is Article 11, which is de-
signed to provide tight control over 
“round-trip investments.”11 It was pre-
viously very common for Chinese com-
panies to remove, legally and illegally, 
funds off shore and re-invest into China 
as an FIE, obtaining access to tax breaks 
and other favorable treatments avail-
able mainly to certain manufacturing 

FIEs. Such investments must now be 
approved by the MOFCOM in Beijing, 
regardless of the size of the transaction. 
In addition, such investments will not 
be eligible for the tax breaks or other 
favorable treatments without the injec-
tion of additional foreign funds. More-
over, any “cover” arrangement, such as a 
trust or agency, must be disclosed. 

Th e New Regulations also introduce, 
and narrowly defi ne the use of, special 
purpose vehicles (“SPV”).12 Th e SPV is 
confi ned to an off shore entity directly 
or indirectly controlled by the Chinese 
individuals or enterprises with the goal 
of an overseas listing, the main assets 
of which are its rights and interests in a 
domestic affi  liate entity. In order to con-
duct a swap using SPV shares, the overseas 
listing of the SPV must be approved by the 
CSRC. The establishment of the FIE and 
the swap transaction will also require the 
approval of MOFCOM. Within thirty 
days of overseas listing, the domestic FIE 
must report to MOFCOM on its plan to 
repatriate its off ering proceeds to China. 
If the SPV fails to complete the overseas 
listing within one year of the issuance of 
the business license of the FIE, or if the 
FIE fails its reporting duty, the share swap 
would be unwound. Th is timeframe ren-
ders the use of this structure unlikely.

It is worth noting, however, that 
these SPV provisions in the New Regu-
lations are only applicable to the Chi-
nese persons, individuals or enterprises. 
Let us not forget, though, that an FIE 
is considered under Chinese law to be 
a Chinese (legal) person and, therefore, 
is subject to these provisions. The time-
frame associated with the use of the SPV 
structure has generally been described as 
unrealistically short, especially the one-
year limit of overseas listing. It overly 
limits the use of this option by venture 
capital funds and other investors with 
exit strategies of something more in the 
range of three to fi ve years. 

Acquisition Forms (Asset or Equity)

Like the interim regulations, the 
New Regulations permit asset or equity 
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acquisitions. Th e basic concepts, and 
relative pros and cons, of such structures 
are essentially the same as in the United 
States, but it is common to use the as-
set structure because of certain diffi  cul-
ties faced in performing due diligence 
in China. Unfortunately, identifying li-
abilities, whether they are on or off  the 
books, is a challenge, especially where 
most companies have several sets of 
books--one understating profi ts for the 
tax authorities, another one overstating 
assets and profi ts for potential suitors, 
and a third set that is probably accurate 
in all respects. 

One key diff erence in asset deals in 
China is that foreign companies are not 
allowed to operate assets directly in Chi-
na. Th erefore, as part of the acquisition 
process, you also must apply for, and es-
tablish, an entity in China (typically a 
WFOE, a wholly foreign-owned enter-
prise) in which to hold and operate the 
assets. Typically, the required registered 
capital contributions of such an entity 
are used to acquire the target assets.

Equity transactions may be struc-
tured as direct or indirect acquisitions. 
Indirect off shore acquisitions are possi-
ble where the target is a foreign off shore 
company that holds an interest in an 
FIE in China. It allows one to acquire 
the equity of the off shore SPV, which 
does not result in the need for Chinese 
government approval and also does not 
trigger statutory preemptive rights of 
other investors to acquire the interest 
being transferred available under Chi-
na’s Company Law.13 For direct acqui-
sitions, Chinese government approval 
is required, and any other investors in 
the FIE will have statutory preemptive 
rights to acquire the interest being trans-
ferred as prescribed under the Company 
Law. If the target is a purely domestic 
enterprise, in other words, one that has 
no foreign investment, then conversion 
into an FIE will be required, adding yet 
another layer of approval (as is the case 
for asset acquisitions). 

Due the removal of Article 12 from 
the revised Company Law,14 it is now 

also possible for FIE operating compa-
nies in China (as opposed to holding, 
or investment, companies, as they are 
labeled in China) to invest into other 
companies. Holding companies have 
been permitted for a number of years, 
although the establishment criteria are 
very steep--such as requiring U.S. $100 
million or more in assets or U.S. $30 
million in assets and at least 10 invest-
ments already in China. As a result, only 
the largest companies investing in Chi-
na have opted for this path, especially 
since there remains no ability to consol-
idate for tax and accounting purposes in 
China. In terms of M&A investments 
by operating FIEs (non-holding com-
panies) in China, there remain certain 
criteria with which to comply:15 

1. Th e FIE’s registered capital must 
have been paid in full; 

2. Th e FIE must have begun to 
make profi ts; and

3. Th e FIE has no record of unlaw-
ful activities. 

Finally, M&A deals must comply 
with China’s industrial policies 
regarding foreign investments. China 
controls foreign investments through 
an industrial catalogue, which divides 
investments into three categories: 
encouraged, restricted, and prohibited. 
If a particular industry or investment 
is not listed in the industrial catalogue, 
then it is permitted. M&A transactions 
are not excepted from these sectoral 
restrictions. One cannot accomplish 
through M&A what one would not be 
permitted to do otherwise by direct, 
greenfi eld, investment.

Antitrust Review

Th e antitrust review in the New 
Regulations remains the same as that 
of the old regulations. During the 
examination and authorization pro-
cess in connection with an M&A 
transaction, the MOFCOM and the 
SAIC themselves, or upon request by a 
domestic competitor, a trade association, 
or by other government agencies, may 

review whether an acquisition will 
result in “over-concentration” in an 
industry.16 Although the regulations 
have a detailed procedure, for the most 
part, this review does not pose a prob-
lem. It should be noted, however, that 
China recently adopted the Anti-Mo-
nopoly Law of the People’s Republic 
of China,17 which may prove to be a 
more eff ective weapon for the regula-
tory authorities in China, both in terms 
of preventing over-concentration and, 
potentially, as a means of protecting 
certain domestic industries, or players 
within certain industries, from foreign 
domination.

Open Questions

Although it is encouraging that 
the New Regulations have clarified 
many vague elements of the prior “in-
terim” regulations, there remain some 
unanswered questions. 

The New Regulations create the 
key industry protection rules as stated 
above, but it is not clear at all as to what 
constitutes these key industries, how 
national economic security is defi ned, 
and what Chinese brands are traditional 
and well-known trademarks. Not sur-
prisingly, most practitioners see this as 
providing very broad discretion to ap-
proval authorities. 

Another article that poses 
signifi cant questions is Article 40 of the 
New Regulations. This article provides 
that “the off shore security listing of 
special purpose vehicles shall receive 
the approval of the competent security 
regulatory commission of the State 
Council.”18 The question that remains 
unanswered is: exactly how far does 
this provision reach? At fi rst glance, it 
seems clear that all of the SPV’s off shore 
listings should be approved by the 
CSRC. However, some practitioners 
in China think that this provision 
only applies to the off shore listing of 
SPVs that acquire domestic companies 
through equity interest transactions.19 
The lawyers opine based mainly on the 
text structure and the internal cohesion 
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of the New Regulations. Although the 
arguments supporting their conten-
tions are persuasive, there is undoubt-
edly still a need for defi nitive and au-
thoritative interpretations from the likes 
of MOFCOM, the CSRC, or other 
relevant government agencies. 

Endnotes
1 Note that this includes M&A 

activity involving purely domestic, 
privately owned Chinese companies 
as well as foreign-invested enterprises, 
investments generally with 25% or 
more foreign ownership, but which 
entities are domiciled in China.

2 Central Intelligence Agency, The 
World Fact Book, available at https://
www.cia.gov/library/publications/ the-
world-factbook/geos/ch.html (2006 
Est.) (last visited June 5, 2007). 

3 Th e largest announced domestic deal in 
2006 was Gome Electrical Appliance’s 
61% acquisition of China Paradise 
Electronics, its competitor in home 
appliance retailing, for U.S. $675 
million, which was, in part, paid for by 
off ering shares in Gome as permitted 
under China’s new M&A regulations. 

4 Although not the subject of this article, 
it should be noted that the People’s 
Republic of China (“P.R.C.”) is also 
investing abroad. Chinese outbound 
investments increased by U.S. $14.1 
billion in 2006. Sixty one percent of 
such activities were compartmentalized 
in oil and gas related deals in Russia, 
Nigeria, Kazakhstan, and Singapore. 
However, one should expect to see 
more Chinese companies participating 
in the competitive bidding process 
for “foreign” acquisitions, despite a 
number of cultural, attitudinal, and 
regulatory issues that accompany 
Chinese companies doing business 
abroad.

5 Guanyu waiguo touzizhe binggou jingnei 
qiye de guiding [Regulations Regarding 
the Acquisition of Domestic Enterprises 
by Foreign Investors], promulgated 
Aug. 8, 2006 and eff ective Sept. 8, 
2006 (the “New Regulations”). 

6 Kalley Chen & Menghan Zhao, 
Th e New M&A Regulations--A New 
Landscape, King & Wood China 

Bulletin 2006 Special Issue Vol. 21, 
Oct. 2006, at 51, available at http://
www.kingandwood.com/ViewArticle.
aspx?Id=11000 [hereinafter Chen]. 

7 M&A deals involving listed companies 
and SOEs generally are more complex 
and are subject to much closer scrutiny. 
Th ere are numerous regulations on 
acquisition of SOEs or their assets. 
Th ere also are special regulations for 
acquisition of listed companies. All of 
these separate regulations are outside 
the scope of this article.

8 New Regulations, supra note 5, 
art. 12. Th ere are two categories of 
transactions required to be reported 
to the MOFCOM for approval under 
Article 12: the fi rst is transactions 
in which foreign investors acquire 
the actual controlling right of any 
major industry, or which have a 
relation thereto, or which may have 
a potential impact on the economic 
security of China. Th e second category 
is transactions which may result in 
transfer of the actual controlling 
rights of a domestic enterprise owning 
any famous trademark or traditional 
Chinese brand, though it may not have 
an impact on any major industry or 
the economic security of the Chinese 
state. If the parties fail to report any 
of the above listed transactions to 
MOFCOM for approval, MOFCOM 
and other relevant authorities can 
impede the transaction or put in place 
other sanctions. 

9  Chen, supra note 6, at 51.

10 New Regulations, supra note 5, art. 
29.

11 New Regulations, supra note 5, art. 11.

12 It is common to use SPVs in round-
trip investments. However, in certain 
special industry sectors, such as 
telecommunications, advertising, 
and educational institutions, where 
special qualifi cations or experience 
are necessary pre-conditions, an 
SPV cannot become a qualifi ed 
acquirer without such qualifi cations 
or experience. Rongkang Wang, 
Mergers and Acquisitions by Foreign 
Investors in China (Part II of III)--
Investing Vehicles, King and Wood 
China Bulletin, Feb. 2007, available 

at http://www.kingandwood.com/
Bulletin/Bulletin%20PDF/en_2007-
01-China-wangrongkang.pdf.

13 See generally Gongsifa [Company Law], 
eff ective Jan. 1, 2006 [hereinafter 
Company Law].

14 See generally Company Law, supra 
note 13. Article 12 of the prior 
version of the Company Law limited 
investments in other companies by 
domestic companies to an amount 
not greater than 50% of the net asset 
value of the acquirer company (and 
specifi cally excluding any increase 
from capitalization of the profi t 
derived from the company invested 
in). Gongsifa [Company Law], eff ective 
July 1, 1994 (repealed and replaced by 
the Company Law, supra note 13).

15 See Wai shang tou zi qi ye jing nei 
tou zi de zan xing gui ding [Interim 
Provisions for Domestic Investment 
by Foreign-funded Companies] 
(promulgated by the MOFCOM and 
the SAIC, July 25, 2000, eff ective 
September 1, 2000), arts. 5 & 6, 
available at http://wzs.mofcom.gov.
cn/aarticle/zcfb/200208/2002080003
6017.html.

16 New Regulations, supra note 5, arts. 
51-54.

17 Zhonghua renmin gongheguo 
banlongduanfa [Anti-Monopoly Law 
of the People’s Republic of China], to 
be eff ective Aug. 1, 2008.

18 New Regulations, supra note 5, art. 
40.

19 Jianping Wang, Interpretation of Article 
40 of the New M&A Regulations – Share 
Swap or Cash Deal?, King and Wood 
China Bulletin, Aug. 2006, available 
at http://www.kingandwood.com/
Bulletin/Bulletin%20PDF/en_2006-
08-China-wangjianping.pdf.

About the Author

Ken Duck is senior counsel with 
Foley & Lardner and a member of the 
Transactional & Securities Practice and 
the fi rm’s International Business, Life 
Sciences, and Automotive Industry 
Teams. Mr. Duck assists clients in es-



  � i chigan Internat ional  Lawyer       

14

tablishing operations and doing busi-
ness in China. He has extensive expe-
rience with establishing operations and 
structuring investments, joint ventures, 
mergers and acquisitions, counseling 
on labor law issues and protection of 
intellectual property in China. He also 
advises Chinese companies on direct 
investments in the United States. He 
has lived and worked in China for more 
than two years in total.

Mr. Duck also advises clients on 
doing business in Japan and assists Japa-
nese companies doing business in the 
United States and China. He has ad-
vised on mergers and acquisitions in Ja-
pan and direct investments into China 
by Japanese companies. He has lived 
and worked in Japan for more than 
three years in total.

In addition, Mr. Duck advises on 
mergers and acquisitions, private equity 
fi nancing and intellectual property licens-
ing for a wide-range of closely held and 
public companies in the United States.

Mr. Duck is a graduate of Ford-
ham University of Law (J.D., 1997) 
and the University of Vermont 
(B.A., 1991). He was the notes and 
articles editor for the Fordham In-
ternational Law Journal from 1996 

to 1997. Prior to graduation from 
law school, Mr. Duck worked at 
the Oh Ebashi Law Office in Osaka, 
Japan, where he drafted and trans-
lated documents for cross-border 
transactions, including joint ven-
tures in China and Japan.

Mr. Duck reads and speaks Manda-
rin Chinese and Japanese. He is a mem-
ber of the New York Bar, the Michigan 
Bar, the Japan America Society, the Ja-
pan Business Society of Detroit, the De-
troit Chinese Business Association, and 
the American Bar Association Section 
of International Law. Mr. Duck’s 
presentations and seminars include:
• "Doing business with U.S. Auto 

Parts Suppliers," The 8th China 
International Fair for Invest-
ment & Trade, Sept. 2004, Xia-
men, China

• "Selecting the Proper Business En-
tity and Protecting Intellectual 
Property in China," GlobalAu-
toIndustry.com, Jan. 2005, Troy, 
MI

• "China’s WTO Compliance Sta-
tus Update 2005," University 
of Michigan Law School, May 
2005, Ann Arbor, MI

• "Penetrating & Exploiting the Chi-
na Market via Direct Investment," 
Crain’s, June 2005, Troy, MI

• "Doing Business in China: Advan-
tages & Disadvantages," Coat-
ings Conference 2005, Sept. 05, 
Indianapolis, IN

• "Labor & Employment Law in 
China," Butzel Long Labor & 
Employment Law Seminar, Oct. 
2005, Dearborn, MI

• "Legal Aspects in Investing in 
the North American Automotive 
Market," Michigan Global Part-
nership Mission, Nov. 2005, 
Beijing, China

• "Legal Aspects in Investing in the 
North American Automotive Mar-
ket," Michigan Global Partnership 
Mission, Nov. 2005, Hangzhou, 
China

Th e author would like to gratefully 
acknowledge the signifi cant contribu-
tions to the research and writing of this 
article made by colleagues Gregory M. 
Yatooma and Owen Xinghua Wang.



    VOLUME XIX, NO. III, FALL 2007   

15

Recent Developments in Immigration Law: Part I

Jesse Goldstein, Debra Auerbach Clephane, Kathleen Saenz Poppenger, Vercruysse, Murray & Calzone, P.C.
Presented by the Section’s International Employment Law & Immigration Committee

Deborah Clephane

Jesse Goldstein

Kathleen Poppenger

G o v e r n m e n t 
enforcement of im-
migration laws is 
once again receiv-
ing heightened at-
tention. As a conse-
quence, the days of 
simple and straight-
forward rules are be-
coming just a mem-
ory. Today, business 
and legal profession-
als must be familiar 
with technical pro-
visions, increased 
security measures, 
cross-agency cooper-
ation, and electronic 
initiatives that are 
being developed to 
address national se-
curity concerns.

Year 2007, in 
particular, has seen 
several signifi cant 
policy shifts and a 
“roller-coaster” of 

pronouncements by the U.S. Depart-
ment of Labor (“DOL”) the U.S. De-
partment of State (“DOS”), and the 
U.S. Department of Homeland Secu-
rity (“DHS”).1 Th is article is the fi rst 
in the two-part series highlighting the 
major events related to immigration 
law that have taken place over the last 
several months. 

Major Changes to the Labor 
Certifi cation Regulations

Labor certifi cation is a required 
step for many foreign nationals seeking 
to remain permanently in the United 
States through their employment. Th e 

labor certifi cation is a demonstration 
to the DOL that the U.S. employer 
has attempted to hire a U.S. worker for 
the position, but was unable to locate 
a qualifi ed and willing individual. In 
order to make such a showing, the em-
ployer must advertise for the position 
and be able to disqualify all U.S. em-
ployment applicants for the reason that 
they do not meet the position’s mini-
mum requirements.

On July 16, 2007, the DOL enact-
ed regulations that signifi cantly altered 
several important aspects of the labor 
certifi cation process. Th e new regula-
tions impact U.S. employers on several 
fronts, including the payment fees and 
the fl exibility of labor certifi cation use.

Restriction on Payment of Fees for Labor 
Certifi cation Processing

Prior to July 16, 2007, the costs of 
the labor certifi cation process could be 
borne by either the employer or the for-
eign national. In contrast, the new rule 
requires employers to pay all costs of 
preparing, fi ling, and obtaining a labor 
certifi cation. Th e DOL maintains that 
the labor certifi cation process is the ex-
pense of the employer, and such expense 
cannot become the responsibility of the 
sponsored employee.

Th e new DOL regulation specifi -
cally addresses attorney fees associated 
with labor certifi cation and costs asso-
ciated with recruitment. Th e change in 
policy potentially impacts reimburse-
ment contracts already in place be-
tween the employer and the sponsored 
foreign worker. It is critical to review 
all current and prospective reimburse-
ment agreements for compliance with 
this new rule. 

Limitation on Validity of Approved Labor 
Certifi cations

Previously, there were no expiration 
dates on labor certifi cations, and no time 
limit within which to fi le the I-140 Im-
migrant Petition, which is the next step 
in the Green Card process. Under the 
new regulation, all labor certifi cations 
approved on or after the eff ective date of 
the DOL regulation (i.e., July 16, 2007) 
will expire 180 days from the date of ap-
proval. All labor certifi cations approved 
before the July 16, 2007 eff ective date 
of the regulation will expire 180 days 
following the eff ective date of the new 
regulations, i.e., on January 12, 2008.

Elimination of Substitutions on Labor 
Certifications

In the past, the DOL and the U.S. 
Citizenship and Immigration Services 
(“USCIS”) have allowed the substitu-
tion of a new employee for the original 
employee listed on the labor certifi ca-
tion. Th is permitted the employer to 
utilize the benefi t of the approved labor 
certifi cation to place another qualifi ed 
foreign worker into the certifi ed posi-
tion. Th is ability to substitute was elimi-
nated as of July 16, 2007.

 

Prohibition of the Sale, Barter or Purchase 
of Approved Labor Certifi cations

Th e DOL has found a high level of 
fraud in the dealings among employers 
and employees with respect to approved 
labor certifi cations and the substitution 
of employees in conjunction with bar-
ters or sales. Th e DOL has, therefore, 
expressly prohibited such activity in its 
July 16, 2007 regulation. 
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Debarment from the Labor Certifi cation 
Program

According to the new rule, if an 
employer, attorney, or agent connected 
with a permanent labor certifi cation is 
involved in either possible fraud or will-
ful misrepresentation, the DOL may 
suspend the processing of any labor cer-
tifi cation application involving that em-
ployer, attorney, or agent. Th ereafter, the 
certifying offi  cer may either continue to 
process some or all of the applications 
or extend the suspension until comple-
tion of any investigation and/or judicial 
proceeding. Th e new rule also clarifi es 
current DOL procedures for respond-
ing to incidents of possible fraud. 

An Event ful Summer Regarding 
Immigrant Visas

Every month, the DOS issues a Visa 
Bulletin which sets forth the availability 
of immigrant visas for both family- and 
employment-based categories. Th e July 
2007 Visa Bulletin initially indicated 
that employment-based immigrant visas 
for most categories would be immediate-
ly available. However, on the fi rst busi-
ness day that applications for these visas 
could be made (July 2, 2007), the DOS 
announced that no such visas would be 
available for the remainder of the fi scal 
year. Th is action angered and disappoint-
ed many foreign workers seeking to adjust 
their status to that of lawful permanent 
residents, as well as their employers. In 
response, the USCIS re-opened the fi l-
ing period for these applications through 
August 17, 2007.

Background on Adjustment of Status and 
the July 2007 Visa Bulletin

“Adjustment of status” is the process 
by which a foreign national physically 
present in the United States becomes a 
U.S. lawful permanent resident. In or-
der to adjust status, an immigrant visa 
must be “immediately available” to the 
alien, and only a certain limited number 

of immigrant visas is available per year. 
On June 13, 2007, the DOS released 
the Visa Bulletin for July 2007. Accord-
ing to the Bulletin, beginning with July 
2, most employment-based preference 
categories (some of which had been 
backlogged for years) would become 
current, meaning that immigrant visas 
for these categories would become im-
mediately available. Th is was projected 
to be a limited window of opportunity, 
and many observers predicted that there 
would be another retrogression in visa 
availability by the end of August 2007 
at the latest. 

Based upon this information, many 
foreign workers rushed to complete 
their adjustment of status applications, 
which are lengthy submissions requir-
ing items such as certifi ed translations 
of birth certifi cates and medical exami-
nations completed by USCIS-approved 
physicians. Costs for obtaining these 
items can easily run into the hundreds 
of dollars per applicant.

On Monday, July 2, 2007, the fi rst 
business day covered under the July 
2007 Visa Bulletin, the DOS suddenly 
and unexpectedly announced that it 
had revised the July 2007 Visa Bulle-
tin to refl ect that all employment-based 
immigrant visas had been allocated for 
fi scal year 2007 and were no longer 
available. Th us, all employment-based 
preference categories were no longer 
current--including several that had been 
current for a number of years prior to 
the July Bulletin.

 Th e USCIS immediately issued an 
announcement on the same day, stat-
ing that all applications to adjust status 
fi led by aliens whose priority dates were 
not current under the revised July Visa 
Bulletin would be rejected. Th erefore, 
applications mailed to the USCIS on 
the preceding Friday (June 29, 2007) 
for delivery on Monday, July 2, 2007, 
were to be rejected. According to the 
announcement, no employment-based 
immigrant visas were to be available 
until fi scal year 2008, which begins on 
October 1, 2007. 

 Reactions to the DOS and USCIS 
Announcements

As could be expected, many foreign 
nationals were shocked and angered by 
the actions of the DOS and USCIS. 
U.S. Representative Zoe Lofgren (Cali-
fornia) commented that “by taking this 
unprecedented mid-month update, the 
Departments of State and Homeland 
Security have seriously undermined the 
stability and predictability of U.S. im-
migration law. Th ousands of individuals 
and businesses rely on the monthly bul-
letins to prepare and plan for the sub-
mission of applications.”1 Th e American 
Immigration Law Foundation immedi-
ately announced plans to fi le a lawsuit 
over the issue.

Rescission of the DOS and USCIS            
Announcements

In response to this overwhelmingly 
negative reaction, on July 17, 2007, the 
USCIS announced that it would ac-
cept employment-based applications to 
adjust status through August 17, 2007, 
for individuals who had current prior-
ity dates under the originally-published 
July Visa Bulletin. Th e USCIS advised 
that the DOS had withdrawn the re-
vised July Visa Bulletin. In regards to the 
withdrawal, the USCIS Director com-
mented that “the public reaction to the 
July 2 announcement made it clear that 
the federal government’s management 
of this process needs further review.”2 As 
expected, the volume of fi lings was ex-
tremely heavy, easily numbering in the 
hundreds of thousands. Th e September 
Visa Bulletin, released very soon after 
the August 17 fi ling deadline, did not 
list any employment-based preference 
categories as current, although the ret-
rogression in some categories was more 
severe than in others.

Social Security “No-Match” Letters 
and I-9 Enforcement

Th e Social Security Administration 
(“SSA”) sends annual “no-match” letters 
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to U.S. employers where the SSA records 
do not match the employers’ records of 
employees’ Social Security numbers. 
No-match letters do not signify that an 
employee does not have employment 
authorization; rather, they are simply 
requests by the SSA for corrections. 
Employers must pursue corrective ac-
tions when they receive SSA no-match 
letters, but they should not treat the 
no-match letter as notifi cation of an 
immigration violation.

Th e SSA cannot currently fi ne 
employers for providing incorrect So-
cial Security number data or for not 
responding to an SSA no-match let-
ter. Th e SSA can, however, provide the 
no-match information to the Internal 
Revenue Service (“IRS”). Th e IRS, in 
turn, can review, investigate, audit, 
and fi ne an employer based on infor-
mation received from SSA.

Th e Immigration and Customs 
Enforcement of DHS (“ICE”) re-
cently announced a policy of collab-
orative enforcement of immigration 
laws, which is to include cooperation 
of the SSA, the IRS, and the DOL. 
Further, the DHS published new rules 
setting forth an employer’s responsi-
bilities upon the receipt of an SSA 
no-match letter. Th e rule amends the 
defi nition of “knowing” employment 
of unauthorized workers under DHS 
regulations. Th e new rule lists addi-
tional examples of when an employer 
has constructive knowledge that an 
employee is unauthorized to work: (1) 
failure to take reasonable steps after 
receiving a no-match letter from the 
DHS and (2) failure to take reason-
able steps after receiving a no-match 
letter from SSA. Employers who take 
“reasonable steps” after receiving a no-
match letter can use the “safe harbor” 
provisions of the rules. Th us, where 
an employer takes reasonable steps to 
respond to a no-match letter, even if 
the employee continues employment, 
and the employer later fi nds out that the 
employee was an unauthorized alien, the 
DHS will not penalize the employer for 

constructive knowledge of unauthor-
ized employment.

It should be noted that the new 
DHS regulations were originally sched-
uled to go into eff ect on September 14, 
2007. On August 31, 2007, a U.S. Dis-
trict Court Judge in the Northern Dis-
trict of California issued a nationwide 
temporary restraining order enjoining 
the federal government from imple-
menting the fi nal rule, including send-
ing out the initial wave of no-match let-
ters. A hearing on the issue is presently 
scheduled for October 1, 2007. 

Th e Winter Issue of Michigan Inter-
national Laywer will include the updates 
concerning these regulations and their 
enforcement, as well as an overview of 
employment verifi cation and form I-9 
compliance under IRCA and IIRAIRA 
and a detailed discussion of the new DHS 
regulations and “no-match letters” includ-
ing the issues of “reasonable steps,” review 
of employer records, contacting the em-
ployee, and unresolved discrepancies.

Impromptu USCIS Site Visits to Verify 
Employer H-1B and L -1 Compliance

Michigan immigration attorneys 
have reported that they are noticing an 
increased number of requests from lo-
cal USCIS offi  cers, such as those work-
ing out of the Detroit District Offi  ce, 
to conduct “site visits” with employers, 
where the offi  cers ask questions regard-
ing a specifi c H-1B or L-1 petition.3 
Th e Detroit District Offi  ce has recently 
confi rmed that these visits are indeed 
taking place and that employers and/or 
benefi ciaries (H-1B or L-1 employees) 
are being interviewed as part of the na-
tional benefi t fraud assessments proj-
ect, which involves a random sampling 
of cases that measures the integrity of 
nonimmigrant petitions that have been 
fi led. Th e purpose of such an interview 
is to verify the information contained in 
the petition and supporting documen-
tation. Th e sampling includes both cas-
es that have been completed and those 
that remain pending.

The USCIS Enacts Significant 
Increases in Filing Fees

Th is summer, the USCIS signifi -
cantly raised the fi ling fees for numerous 
petitions and applications. According to 
the USCIS, the fee increases were neces-
sary to improve service delivery and cus-
tomer service, enhance the security and 
integrity of the immigration system, and 
modernize its business infrastructure for 
the 21st Century. Th e fee increases be-
came eff ective on July 31, 2007.

According to the USCIS, the in-
creased revenue from the new fee struc-
ture will enable a 20 percent reduction in 
average application processing times by 
the end of fi scal year 2009, and it will 
cut processing times by the end of fi scal 
year 2008 for four key application types 
that represent a third of all applications 
fi led: Form I-90 (application to renew 
or replace a Green Card), Form I-140 
(Immigrant Worker Petition), Form I-
485 (Application to Register Permanent 
Residence or Adjust Status), and Form 
N-400 (Application for Naturalization).

Th e USCIS continues its current 
procedures of waiving fees for various 
classes of applicants, including individ-
uals fi ling for asylum and members of 
the U.S. Armed Forces fi ling for natu-
ralization. Th e new fee structure also 
exempts applicants for T nonimmigrant 
status (Victims of Human Traffi  cking) 
or for status under the Violence Against 
Women Act from paying certain fees. 
Th e government has also clarifi ed the 
waiver process in order to limit fee waiv-
ers to certain specifi c situations and ap-
plication types, including consideration 
of one’s inability to pay. Th e USCIS has 
noted that, since it is funded by applica-
tion fees, “a fee waiver transfers the cost 
to all other fee-paying applicants.”

Th e USCIS plans to review fees ev-
ery two years in order to ensure that it 
is recovering the full cost of processing 
immigration benefi t petitions and ap-
plications. It also asserts that future fee 
reviews will combine assumptions from 
recent experiences and will incorporate 
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productivity gains resulting from the 
modernization of USCIS operations. 
It is therefore possible, according to the 
USCIS, that some fees may actually de-
crease in the future.

Miscellaneous Topics of
 Interest in 2007

New USCIS Website in 2007

Th e USCIS has recently re-vamped 
its website.4 Several commentators have 
pointed out that the new website seems 
to be incomplete in numerous areas. One 
of the problem areas that has been de-
scribed is the diffi  culty in locating perti-
nent information about the local Detroit 
District Offi  ce, which provides various 
services to both foreign nationals who 
are in the United States for a temporary 
stay, as well as those who seek to remain 
permanently in the United States.

Th e information is actually still ac-
cessible from the new USCIS website; 
however, the casual viewer of the web-
site might not necessarily know how to 
navigate through the new government 
links to locate the information. For ex-
ample, the new USCIS website appears 
to have removed the current list of des-
ignated civil surgeons5 in the Michigan 
area. Th e Michigan civil surgeon list is 
still available on-line and may be ac-
cessed by selecting “Services and Ben-
efi ts” on the main USCIS website, then 
“Immigration Medical Examinations,” 
then “Civil Surgeon Locator.” 

Th e new USCIS website also promi-
nently features the Offi  ce of Business Li-
aison (“OBL”), which may be found by 
selecting the “For Employers” link on the 
left-hand side of the main page. Th e OBL’s 
primary function is to educate the United 
States business community on employ-
ment, business, investment, training, and 
employer education-related immigration 
issues. Th e OBL also publishes Employer 
Information Bulletins on its website.

2009 Diversity Visa Lottery Program

Th e 2009 Diversity Visa Lottery 
(“DV-2009”) will be held between Oc-

tober 3, 2007, and December 2, 2007. 
DV-2009, like its annual predecessor 
programs, is a lottery that makes Perma-
nent Residence Visas (i.e., Green Cards) 
available to people who meet the simple, 
but strict, eligibility requirements. Th e 
DV-2009 applicant must have either a 
high school education or its equivalent 
(defi ned as the successful completion 
of a 12-year course of elementary and 
secondary education) or, within the past 
fi ve years, have two years of work expe-
rience in an occupation that requires at 
least two years training or experience. 

Th e Diversity Immigrant Visa Pro-
gram was created by section 203(c) of 
the Immigration Act of 1990, which 
makes available up to 55,000 perma-
nent resident visas each year by random 
selection through a Diversity Visa lot-
tery.6 Th e DV-2008 visas were appor-
tioned among six geographic regions, 
with a greater number of visas going to 
regions with lower rates of immigration, 
and no visas going to citizens of coun-
tries that have sent more than 50,000 
immigrants to the United States in the 
past fi ve years. Th ese countries include: 
Brazil, Canada, China, Colombia, Do-
minican Republic, El Salvador, Haiti, 
India, Jamaica, Mexico, Pakistan, Phil-
ippines, Peru, Poland, Russia, South 
Korea, United Kingdom [except North-
ern Ireland], and Vietnam.

As with prior Diversity Lottery pro-
grams, applications for the DV-2009 
program will be selected at random af-
ter the close of the registration period. 
Nevertheless, the DOS “continues to 
encourage persons who wish to enter 
the [lottery] to submit their informa-
tion early in the two-month registration 
period.” Entries received before or after 
the DV-2009 dates will be disqualifi ed. 
Only one entry for each applicant may 
be submitted during the registration pe-
riod. Submission of more than one en-
try will disqualify the person. 

As in the last few years, only elec-
tronic registration is permitted; paper 
entries and mail-in requests for DV-
2009 are not accepted. In addition, 

persons submitting entries to DV-2009 
will receive a notice of receipt contain-
ing their name, date of birth, country 
of chargeability, and a time/date stamp. 
Th ere is no fee for the entry. Applicants 
will be selected at random by computer 
from among all qualifi ed entries. Th ose 
selected should expect to receive noti-
fi cation and additional instructions by 
mail between May and July 2008. DV-
2009 visas will be issued between Octo-
ber 1, 2008, and September 30, 2009. 

Th ose who choose to enter the DV-
2009 Program should obtain a copy 
of the instructions from the DOS Bu-
reau of Consular Aff airs web site. Th e 
instructions set forth, in detail, the 
information that is required to appear 
on and to be submitted with the DV-
2009 application, as well as the specifi c 
fi ling and digital photograph require-
ments. Th e DOS has kept available its 
instructions for the 2008 Diversity Visa 
Lottery Program for convenience of the 
applicants and has promised to provide 
the information and instructions for 
the DV-2009 as soon as possible. Th e 
DV-2009 instructions may be found at 
http://www.dvlottery.state.gov.

To Be Continued . . . 

Part II of this series of articles will 
be published in the Winter Issue of 
Michigan International Lawyer. It will 
discuss the Recent DHS initiatives to 
improve border security, which were an-
nounced in August, 2007 and which are 
to be implemented by December 31, 
2008. Part II will also review the phased-
in entry requirements and U.S. passport 
application issues. Th ese requirements 
have been partially implemented. It is 
clear that many U.S. citizens traveling to 
and from Canada and Mexico will need 
to obtain passports very soon, many for 
the fi rst time. Part II will also touch on 
other topics of interest such as the H-1B 
annual cap, which was reached in one 
day in 2007 and which will be reopened 
in April of 2008. Finally, Part II will 
review the past Comprehensive Immi-
gration Reform attempts, the extended 
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periods for TN visas, and proposed 
changes to the U.S. Citizenship test.

Endnotes
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Corporate Criminal Liability in India
Ashish S. Joshi, Lorandos & Associates, PC

Indian Law, Courts, 
and the Constitution:  
A Brief Introduction1

India is a sovereign 
democratic republic 
containing a federal sys-
tem with a parliamen-

tary form of government in the Union 
and the States, an independent judi-
ciary, guaranteed fundamental rights, 
and so-called Directive Principles of 
State Policy that contain objectives 
that, while not enforceable in law, are 
fundamental to the governance of the 
nation. Th e primary source of law in 
India is its constitution, which gives 
due recognition to statutes, case law, 
and customary law consistent with its 
dispensations. Statutes are enacted by 
the Parliament (the Union legislature) 
and the State legislatures. Th ere is also 
a vast body of law known as “subordi-
nate legislation” in the form of rules, 
regulations, and by-laws—made by the 
Central and State governments and 
local authorities like municipal cor-
porations, municipalities, Gram Pan-
chayats, and other local bodies. 

One of the unique features of the In-
dian Constitution is that, notwithstand-
ing the adoption of a federal system and 
the existence of Central and State acts in 
their respective spheres, it has generally 
provided for a single integrated system 
of courts to administer the laws of both 
the Union and the States. Th e Supreme 
Court of India is at the apex of the entire 
judicial system. Below it are the High 
Courts in each State, below which lies a 
vast hierarchy of subordinate courts. 

Corporate Criminal Liability: 
Pre-Standard Chartered Bank Case Law

Until recently, Indian courts were 

of the opinion that corporations could 
not be criminally prosecuted for of-
fenses requiring mens rea as they could 
not possess the requisite mens rea. Mens 
rea is an essential element for majority, 
if not all, of off enses that would entail 
imprisonment or other penalty for its 
violation. Adopting an overly general-
ized rationale, pre Standard Chartered 
decision, Indian courts held that cor-
porations could not be prosecuted for 
off enses requiring a mandatory punish-
ment of imprisonment, as they could 
not be imprisoned. 

In A.K. Khosla v. T.S. Venkatesan,2 
two corporations were charged with 
having committed fraud under the IPC. 
Th e Magistrate issued process against 
the corporations. In the Calcutta High 
Court, the counsel for the defendants 
argued, inter alia, that the corporations, 
as juristic persons, could not be pros-
ecuted for off enses under the IPC for 
which mens rea is an essential ingredi-
ent. Th e court agreed. Th e court point-
ed out that there were two prerequisites 
for the prosecution of corporate bodies, 
the fi rst being that of mens rea and the 
other being the ability to impose the 
mandatory sentence of imprisonment. 
Each of these prerequisites rendered the 
prosecution of the defendant corpora-
tions futile: a corporate body could not 
be said to have the necessary mens rea, 
nor can it be sentenced to imprison-
ment as it has no physical body. 

In Kalpanath Rai v. State,3 a com-
pany, accused and arraigned under the 
Terrorists and Disruptive Activities 
Prevention (“TADA”) Act, was alleged 
to have harbored terrorists. In a bench 
trial, the trial court convicted the com-
pany of the off ense punishable under 
section 3(4) of the TADA. On appeal, 
the Indian Supreme Court referred to 
the defi nition of the word “harbor” 

[“harbour”] as provided in Section 52A 
of the IPC and pointed out that there 
was nothing in TADA, either express or 
implied, to indicate that the mens rea 
element had been excluded from the of-
fense under Section 3(4) of TADA. Th e 
Indian Supreme Court referred to its 
earlier decisions in State of Maharashtra 
v. Mayer Hans George4 and Nathulal v. 
State of M.P.5 and observed that there 
was a plethora of decisions by Indian 
courts which had settled the legal prop-
osition that unless the statute clearly ex-
cludes mens rea in the commission of an 
off ense, the same must be treated as an 
essential ingredient of the act in order 
for the act to be punishable with impris-
onment and/or fi ne. Taking this reason-
ing a step further, the Indian Supreme 
Court held that an accused corporation 
could not possess the requisite mens rea, 
even if any terrorist had been allowed 
to occupy the rooms in its hotel. Th e 
Court observed: 

We are aware that in many re-
cent penal statutes, companies 
or corporations are deemed to 
be off enders on the strength of 
the acts committed by persons 
responsible for the manage-
ment or aff airs of such company 
or corporations e.g. Essential 
Commodities Act, Prevention 
of Food Adulteration Act, etc. 
. . . But there is no such provi-
sion in TADA which makes the 
Company liable for the acts of 
its offi  cers. Hence, there is no 
scope whatsoever to prosecute a 
company for the off ense under 
Section 3(4) of TADA.6

Similarly, in Zee Telefi lms Ltd. v. 
Sahara India Co. Corp. Ltd.,7 the court 
dismissed a complaint fi led against Zee 
under Section 500 of the IPC. Th e com-
plaint alleged that Zee had telecasted a 
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program based on falsehood and there-
by defamed Sahara India. Th e court 
held that mens rea was one of the essen-
tial elements of the off ense of criminal 
defamation and that a company could 
not have the requisite mens rea. In an-
other case, Motorola Inc. v. UOI,8 the 
Bombay (now “Mumbai”) High Court 
quashed a proceeding against a corpora-
tion for alleged cheating, as it came to 
the conclusion that it was impossible for 
a corporation to form the requisite mens 
rea, which was the essential ingredient 
of the off ense. Th us, the corporation 
could not be prosecuted under section 
420 of the IPC.

It is clear that, in the past, Indian 
courts were of the opinion that if mens 
rea is an element of an off ense, a cor-
poration cannot be prosecuted for such 
an off ense as it cannot possess mens rea. 
But what if a corporation is accused of 
violating a statute that mandates im-
prisonment for its violation? 

In Velliappa Textiles,9 a private com-
pany was prosecuted for violation of 
certain sections under the Income Tax 
Act (“ITA”). Sections 276-C and 277 
of the ITA provided for a sentence of 
imprisonment and a fi ne in the event 
of a violation. Th e Indian Supreme 
Court held that the respondent com-
pany could not be prosecuted for of-
fenses under certain sections of the 
ITA because each of these sections re-
quired the imposition of a mandatory 
term of imprisonment coupled with a 
fi ne. Th e sections in question left the 
court unable to impose only a fi ne. In-
dulging in a strict and literal analysis, 
the Court held that a corporation did 
not have a physical body to imprison 
and therefore could not be sentenced 
to imprisonment. Further, the Indian 
Supreme Court was of the view that 
the legislative mandate was to prohib-
it the courts from deviating from the 
minimum mandatory punishment pre-
scribed by the Act. Th e Court also noted 
that when interpreting a penal statute, 
if more than one view is possible, the 
court is obliged to lean in favor of the 

construction that exempts an accused 
from penalty rather than the one that 
imposes the penalty.

Standard Chartered Bank and Ors 
v. Directorate of Enforcement

In Standard Chartered Bank and Ors 
v. Directorate of Enforcement,10 Standard 
Chartered Bank was being prosecuted 
for violation of certain provisions of the 
Foreign Exchange Regulation Act of 
1973 (“FERA”). Ultimately, the Indian 
Supreme Court held that the corpora-
tion could be prosecuted and punished, 
with fi nes, regardless of the mandatory 
punishment of imprisonment required 
under the respective statute.

Th e Court initially pointed out that, 
under the view expressed in Velliappa 
Textiles, the Bank could be prosecuted 
and punished for an off ense involving 
rupees one lakh11 or less as the court 
had an option to impose a sentence of 
imprisonment or fi ne. However, in the 
case of an off ense involving an amount 
exceeding rupees one lakh, where the 
court is not given discretion to impose 
imprisonment or fi ne, that is, imprison-
ment is mandatory, the Bank could not 
be prosecuted.

 Th e Court also referred to the rec-
ommendations made by the Law Com-
mission,12 which had noticed the legal 
conundrum arising out of the aforemen-
tioned situation. Th e Law Commission 
recommended the following provision 
to be inserted in the Penal Code:

(1) In every case in which the off ense 
is punishable with imprisonment 
only or with imprisonment and 
fi ne, and the off ender is a cor-
poration, it shall be competent 
to the court to sentence such of-
fender to fi ne only.

(2) In every case in which the off ense 
is punishable with imprisonment 
and any other punishment not 
being fi ne, and the off ender is a 
corporation, it shall be compe-
tent to the court to sentence such 
off ender to fi ne.

(3) In this section, “corporation” 
means an incorporated company 
or other body corporate, and in-
cludes a fi rm and other associa-
tion of individuals.

Of course, Standard Chartered 
Bank argued that the Indian Parliament 
enacted laws knowing fully well that a 
corporation cannot be subjected to cus-
todial sentence, and, therefore, the leg-
islative intention was not to prosecute 
the companies or corporate bodies. 
According to the defendant, when the 
sentence prescribed cannot be imposed, 
the very prosecution itself is futile and 
meaningless, and, thus, the majority de-
cision in Velliappa Textiles had correctly 
laid down the law. 

Th e Indian Supreme Court in Stan-
dard Chartered Bank observed that the 
view of diff erent High Courts in India 
was very inconsistent on this issue. For 
example, in State of Maharasthra v. Syn-
dicate Transport,13 the Bombay High 
Court had held that the company could 
not be prosecuted for off enses which nec-
essarily entailed corporal punishment or 
imprisonment; prosecuting a company 
for such off enses would only result in a 
trial with a verdict of guilty and no eff ec-
tive order by way of a sentence. On the 
other hand, in Oswal Vanaspati & Allied 
Industries v. State of Uttar Pradesh,14 the 
appellant-company had sought to quash 
a criminal complaint, arguing that the 
company could not be prosecuted for 
the particular criminal off ense in ques-
tion, as the sentence of imprisonment 
provided under that section was manda-
tory. Th e Full Bench of the Allahabad 
High Court had disagreed:

A company being a juristic 
person cannot obviously be 
sentenced to imprisonment as 
it cannot suff er imprisonment . 
. . . It is settled law that sentence 
or punishment must follow 
conviction; and if only corpo-
ral punishment is prescribed, a 
company which is a juristic per-
son cannot be prosecuted as it 
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cannot be punished. If, however, 
both sentence of imprisonment 
and fi ne is prescribed for natu-
ral persons and juristic persons 
jointly, then, though the sen-
tence of imprisonment cannot 
be awarded to a company, the 
sentence of fi ne can be imposed 
on it. . . . Legal sentence is the 
sentence prescribed by law. A 
sentence which is in excess of 
the sentence prescribed is always 
illegal; but a sentence which is 
less than the sentence prescribed 
may not in all cases be illegal.15 

Th e Indian Supreme Court in 
Standard Chartered Bank also referred 
to an old decision of the United States 
Supreme Court, United States v. Union 
Supply.16 In that case, a corporation was 
indicted for willfully violating a statute 
that required the wholesale dealers in 
oleomargarine to keep certain books 
and make certain returns. Any person 
who willfully violated this provision 
was liable to be punished with a fi ne 
of not less than fi fty dollars and not 
exceeding fi ve hundred dollars and im-
prisonment for not less than 30 days 
and not more than six months. It is 
interesting to note that for the off ense 
under Section 5 of the statute at issue, 
the Court had discretionary power 
to punish by either fi ne or imprison-
ment, whereas under Section 6 of the 
statute (the section that was actually 
violated in Union Supply), both types 
of punishment were to be imposed in 
all cases. Th e corporation moved to 
quash the indictment, and the District 
Court quashed it on the grounds that 
Section 6 was not applicable to the cor-
porations. Th e United States Supreme 
Court reversed the District Court’s 
judgment. Justice Holmes held:

It seems to us that a reasonable 
interpretation of the words used 
does not lead to such a result. If 
we compare Section 5, the ap-
plication of one of the penalties 
rather than of both is made to de-
pend, not on the character of the 

defendant, but on the discretion 
of the Judge; yet, there, corpora-
tions are mentioned in terms. 
And if we free our minds from 
the notion that criminal statutes 
must be construed by some arti-
fi cial and conventional rule, the 
natural inference, when a statute 
prescribes two independent pen-
alties, is that it means to infl ict 
them so far as it can, and that, if 
one of them is impossible, it does 
not mean, on that account, to let 
the defendant escape.17

In the end, it was obvious to the In-
dian Supreme Court in Standard Char-
tered Bank that the legislative intent 
to prosecute corporate bodies for the 
off enses committed by them was clear 
and explicit. Th e statute in question 
never intended to exonerate corpora-
tions from being prosecuted. To follow 
Velliappa Textiles would be to presume 
that the legislature intended to punish 
the corporate bodies for minor and silly 
off enses while it extended immunity of 
prosecution for major and grave eco-
nomic crimes. As a specifi c illustration, 
the court pointed out that in the case 
of cheating and dishonestly inducing 
delivery of property covered under Sec-
tion 420 of the IPC, the punishment 
prescribed is imprisonment, which may 
extend to seven years and fi ne. How-
ever, for the off ense under Section 417, 
that is, simple cheating, the punishment 
prescribed is imprisonment for a term 
which may extend to one year, a fi ne, 
or both. If Standard Chartered Bank’s 
argument were accepted, it would mean 
that for the off ense under Section 417 
of the IPC, which is a minor off ense, 
a company could be prosecuted and 
punished with a fi ne, whereas for the 
off ense under Section 420, which is an 
aggravated form of cheating, the com-
pany could not be prosecuted as there is 
a mandatory sentence of imprisonment. 
Th is interpretation clearly produced an 
illogical result.

Th e Indian Supreme Court in Stan-
dard Chartered Bank held:

We do not think that the in-
tention of the Legislature is to 
give complete immunity from 
prosecution to the corporate 
bodies for these grave off enses. 
Th e off enses mentioned under 
Section 56(1) of the FERA Act, 
1973 . . . for which the mini-
mum sentence of six months’ 
imprisonment is prescribed, are 
serious off enses and if commit-
ted would have serious fi nan-
cial consequences aff ecting the 
economy of the country. All 
those off enses could be com-
mitted by company or corporate 
bodies. We do not think that 
the legislative intent is not to 
prosecute the companies for 
these serious off enses, if these 
off enses involve the amount or 
value of more than one lakh, and 
that they could be prosecuted 
only when the off enses involve 
an amount or value less than 
one lakh.

Th e Indian Supreme Court also 
pointed out that, as to criminal liabil-
ity, the FERA statute does not make 
any distinction between a natural per-
son and corporations. Further, the In-
dian Criminal Procedure Code, dealing 
with trial of off enses, contains no provi-
sion for the exemption of corporations 
from prosecution when it is diffi  cult to 
sentence them according to a statute. 
Th e court held that the FERA statute 
was clear: corporations are vulnerable 
to criminal prosecution, and allowing 
corporations to escape liability based on 
the diffi  culty in sentencing would do vi-
olence to the statute. Th e Court did not 
develop its reasoning far enough so as 
to specifi cally hold that a corporation is 
capable of forming mens rea and acting 
pursuant to it. However, the Court held 
that corporations are liable for crimi-
nal off enses and can be prosecuted and 
punished, at least with fi nes. Many of 
the off enses, punishable by fi nes, how-
ever do have mens rea as a necessary ele-
ment of the off ense. By implication, it 
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can be said that post Standard Chartered 
decision, corporations are capable of 
possessing the requisite mens rea. As in 
prosecution of other economic crimes, 
intention could very well be imputed 
to a corporation and may be gathered 
from the acts and/or omissions of a 
corporation.

Conclusion

Th e Indian Supreme Court has set-
tled the disputed question of criminal 
liability of a corporation. Th e Standard 
Chartered Bank decision overrules prior 
decisions to the contrary and holds that 
corporations are liable for criminal of-
fenses and can be prosecuted and pun-
ished, at least with fi nes. 
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2 (1992) Cr.L.J. 1448.

3 (1997) 8 S.C.C 732.

4 A.I.R. 1965 S.C. 722.

5 A.I.R. 1966 S.C. 43.

6 (1997) 8 S.C.C. 732, 739-40.

7 (2001) 3 Recent Criminal Reports 
292.

8 (2004) Cri.L.J. 1576.

9 (2004) 1 Comp. L.J. 21.

10  A.I.R. 2005 S.C. 2622.

11 One Lakh = Rs. 100,000. 
Approximately $2320.

12 After independence, the Constitution 
of India with its Fundamental 
Rights and Directive Principles of 
State Policy gave a new direction to 
law reform geared to the needs of 
a democratic legal order in a plural 
society. Th ough the Constitution 
stipulated the continuation of pre-
Constitution Laws (Article 372) till 
they are amended or repealed, there 
had been demands in Parliament and 
outside for establishing a Central Law 
Commission to recommend revision 
and updating of the inherited laws 
to serve the changing needs of the 
country. Th e Government of India 
reacted favourably and established the 
First Law Commission of Independent 
India in 1955 with the then Attorney-
General of India, Mr. M. C. Setalvad, 

as its Chairman. For further details see 
www.lawcommissionofi ndia.nic.in.

13 (1963) Bom. L.R. 197.

14 (1993) 1 Comp.L.J. 172.

15 Id.

16 215 U.S. 50 (1909).

17 Id. at 55.
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Excerpts from the Minutes of the Ad Hoc Committee 
for Strategic Planning  

March 14, 2007

Introduction

Randy Wright opened the meeting 
with a suggestion that the committee 
discuss the Strategic Planning Process 
that we would use, to insure that all 
participants are in agreement.

“Strategic planning is creating a vi-
sion of the future and managing toward 
that expectancy.  It’s operating under a 
mission statement umbrella that focuses 
the organizations eff orts.  It’s an eff ec-
tive process for aligning your short-term 
decisions with your long term goals.”

“Strategic planning is asking the 
people who’s actions will create the future 
what they want the future to be.  Where 
do you want to be in fi ve years?”

Randy Wright stated that we would 
use a scaled down version of the Stra-
tegic Planning process being the STP 
Method: Situation, Target, and Path.   

SITUATION   
 “Where are we today?”

1. Th e section has been in existence 
over 20 years.

2. We have approximately 360 mem-
bers.

3. In the past fi ve years there has been 
no growth, but no decline in mem-
bership.

4. Th e combined participation in all 
of the Sections meetings and pro-
grams is about 20% of the mem-
bership.

5. Participation predominantly by 
members in SE Michigan, with re-
cent increased participation from 
Western Michigan.

6. 50% of our members belong to the 
Business Law Section .

7. Major involvement by Wayne Law 
School in the Section, some U of M 
and U of D, none MSU or Cooley

8. 17% of our Section members are 

Immigration Lawyers.
9. Leadership is a lock-step system.
10. Committees have not been active or 

eff ective for at least 5 years.
11. New committee structure installed 

2007.
12. ILS Programs are excellent but not 

well attended.
13. New outreach to Western 

Michigan by doing programs 
Doing Business in China/India 
and Minority Joint Ventures.

14. Is the current situation favorable 
or unfavorable?  Th e congeniality 
of those who do participate is very 
favorable.  Th e percentage of mem-
bers who participate is not.  

15. Is the ILS Mission Statement accu-
rate and acceptable?  No, we need 
to add references to the networking 
opportunities of participation and 
the collegial aspect of the ILS.

16. By Laws Article I Section 2 Pur-
pose of the Section – deferred to 
action by the committee chaired 
by Peter Swiecicki.

17. SWOT Analysis:
Strengths:
a. Able practitioners;
b. Camaraderie;
c. Articles;
d. Diversity of practitioners;
e. Wayne Law School support;  

 and 
f. Excellent programs.

 Weaknesses:
a. Number of participants;
b. Weak relations with law schools 

other than Wayne;
c. Level of commitment; and
d. Resources and products too few.

Opportunities:
a. Globalization increase interest 

in membership;
b. Joint Ventures with other Sec-

tions;

Strategic 
Planning Session
May 9, 2007
Detroit, MI 

Goals and Objectives 

(Prioritized) 

1. EMPOWER COMMITTEES

2. INCREASE MEMBERSHIP

3. INSURE VALUE TO MEM-
BERS

4. INCREASE PARTICIPA-
TION THROUGH TECH-
NOLOGY
A. Telephone attendance

B. Pod cast

C. Webinar-audio cast (6 cents 
per minute)

D. Broadcast live feed

5 .  A N N U A L  I N T E R N A -
TIONAL LAW INSTITUTE

6. LAW SCHOOL PROGRAMS

7. JOINT PROGRAM WITH 
BUSINESS LAW SECTION

8. BROADCAST TO STATE 

c. Reach out to associate mem-
bers e.g. Corporate counsel 
and academics; and

d. Technology:  desk top atten-
dance, use of conference call in.

Th reats:
a. Economy;
b. Loss of interest;
c. Breakaway by immigration law-

yers to form their own section;
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d. Section co opted by Business 
Law Section;

e. Loss of Wayne Law School sup-
port; and

f. Failure to provide members value.

TARGET  

“Where do we want to be in 5 years?  
Defi ne the Goals and Objectives to be 

achieved to take the ILS there.”

Goals and Objectives:
1. Increase membership to 500.
2. Empower new committees.
3. Insist that committee chairs accom-

plish stated “deliverables.”
4. Focus on value to membership:

a. make sure MIL is fully supported:
1) increase the submission of 

the number of articles for 
consideration;

2) send to other organiza-
tions/ libraries; and

3) post on internet search en-
gines;

b. networking events; and
c. mentor program.

5. Increase participation through tech-
nology.

6. Annual International Law Institute.
7. Increase Section visibility through 

public service programs and joint 
programs with other Sections (start 
with Business Law Section).

8. Broadcast ILS information to the 
entire State Bar of Michigan list 
serve periodically with invitation 
“if you are interested please join us 
at our next meeting  …."

9. Increase law school support and 
participation:
a. Curriculum Day;
b. Scholarships;
c. Internships;
d. Networking events: 

 1)  Windsor Bar Association;
 2) Reception Counselor Corps;
 3)  LLM Community.

Th e Action Plan will be posted 
on the ILS website.

Treasurer's Report

Income:

International Law Section Dues 12,930.00

International Stud/Affi  l Dues 5.00 165.00

Seminar Income 1,485.00

Total Income 14,580.00

Expenses:

ListServ 25.00 275.00

Meetings 257.40 1,786.32

Seminars 2,649.14

Telephone 243.93

Printing 249.84

Newsletter   142.24 2406.11

Postage 4.96 14.94

Miscellaneous 298.30 333.30

Total Expenses 727.90 7,958.58

Net Income (722.90) 6,621.42

Beginning Fund Balance:
Fund Bal-International Law Sec

25,541.55

Total Beginning Fund Balance 25,541.55

Net Income 125.00

Ending Fund Balance (722.90) 32,162.97

International Law Section           
Submitted by Nicholas Stasevich, Treasurer

For the eleven months ending August 31, 2007

Current Activity
August

Year-to-date
August
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Event Calendar:
Meetings, Seminars, & Conferences of Interest

September 11, 2007
What You need to Know to Start Your 
Career in Immigration Law for Newer 
Practitioners
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

September 13-14, 2007
Mobilizing Aid for Trade: Focus Latin 
America and the Caribbean
Lima, Peru
http://www.asil.org/events/calendar.cfm

September 17, 2007
Risk Management Conference
Munich, Germany
http://www.ibanet.org/conferences/Conferences_home.cfm

September 18, 2007
Keeping it in the Family: Strategic Use of 
the L-1
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

September 20, 2007
Should American Courts Consider Foreign 
and International Law in Trying to 
Interpret the Constitution?
Washington, DC
http://www.asil.org/events/calendar.cfm

September 20, 2007
Child Status Protection Act: A Great Gift 
- But Only If You Can Open It
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

September 20, 2007
Annual Meeting and Program: Global 
Outsourcing: Extending Michigan’s 
Enterprises
Dearborn, Michigan
http://www.michbar.org/international/calendar.cfm

September 25, 2007
Barred No More: Representing the 
Unlawfuly Present
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

September 28-29, 2007
Th e Power of International Law in Times 
of European Integration: Biennial Research 
Forum of International Law
Budapest, Hungary
http://www.asil.org/events/calendar.cfm

September 28, 2007
To Prevent and Punish: An International 
Conference in Commemoration of the 
60th Anniversary of the Negotiation of the 
Genocide Convention
Cleveland, Ohio
http://www.asil.org/events/calendar.cfm

September 28, 2007
2007 Fall CLE Conference
Lake Tahoe, Nevada
http://www.aila.org/content/default.aspx?bc=1010|9352

September 29, 2007
2007 Fall Board of Governors Meeting
Lake Tahoe, Nevada
http://www.aila.org/content/default.aspx?bc=1010|9352

October 2, 2007
Key Issues in Maintenance of Status
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

October 4-6, 2007
Human Rights Archives and 
Documentation: Meeting the Needs of 
Research, Teaching, Advocacy and Social 
Justice
New York, New York
http://www.asil.org/events/calendar.cfm

October 4, 2007
Th e Role of Experts for Newer 
Practitioners
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

October 9, 2007
Fourth Annual Seminar on International 
Commercial Arbitration: How to Handle 
Oil and Gas Industry Cases
Washington, DC
http://www.asil.org/events/calendar.cfm

October 11, 2007
Strategies to Solve Processing and 
Adjudication Delays
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

October 12-13, 2007
21st Annual AILA Central Florida Chapter 
Immigration Law Seminar
Clearwater, Florida
http://www.aila.org/content/default.aspx?bc=1010|9352

October 14-19, 2007
IBA Annual Conference 2007
Singapore
http://www.ibanet.org/conferences/Conferences_home.cfm

October 16-17, 2007
WIPO Arbitration Workshop
Geneva, Switzerland
http://www.asil.org/events/calendar.cfm

October 16, 2007
Eff ective LCA Compliance Practices
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

October 18-21, 2007
21st Century Africa: Evolving Conceptions 
of Human Rights
New York, New York
http://www.asil.org/events/calendar.cfm

October 23, 2007
Criminal Waivers in Immigration Law
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

October 24-26, 2007
Strengthening our Ties: A Study in Current 
and Developing Law and Policy in US-
Mexico Relations
San Antonio, Texas
http://www.asil.org/events/calendar.cfm

October 25, 2007
New Developments in EB-5s
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

October 25-27, 2007
2007 International Law Weekend
New York, New York
http://www.abanet.org/intlaw/calendar/programs_
interest.html

October 29-30, 2007
AILA 2007 Faill Fundamentals of 
Immigration Law Conference
Boston, Massachusetts
http://www.aila.org/content/default.aspx?bc=1010|9352

October 31-November 4, 2007
51st Congress of the Union Internationale 
des Advocats
Paris, France
http://www.abanet.org/intlaw/calendar/programs_
interest.html
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November 1, 2007
Bi-Specialization Phase 3 - How Does it 
Aff ect You?
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

November 2-3, 2007
AILA MidSouth Chapter Fall CLE 
Conference
Louisville, Kentucky
http://www.aila.org/content/default.aspx?bc=1010|9352

November 2-3, 2007
2007 AILA Texas Chapter Fall Conference
Playa de Carmen, Mexico
http://www.aila.org/content/default.aspx?bc=1010|9352

November 2-9, 2007
U.S. - Russia Joint Conference on the Rule 
of Law
St. Petersburg, Russia
http://www.aila.org/content/default.aspx?bc=1010|9352

November 2, 2007
When the Fighting Stops: Roles and 
Responsibilities in Post-Confl ict 
Reconstruction
Newark, New Jersey
http://www.asil.org/events/calendar.cfm

November 6, 2007
Understanding Equivalency Issues in 
Business Immigration Filings for Newer 
Practitioners
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

November 7-8
North American Rounds of the 
International Environmental Moot Court 
Competition
Tampa, Florida
http://www.abanet.org/intlaw/calendar/programs_
interest.html

November 8-10, 2007
20th Annual AILA California Chapters 
Conference
San Diego, California
http://www.aila.org/content/default.aspx?bc=1010|9352

November 12-13, 2007
Aviation Conference
Sao Paulo, Brazil
http://www.ibanet.org/conferences/Conferences_home.cfm

November 12-16, 2007
Course on Challenges to International 
Humanitarian Law
Turko/Abo, Finland
http://www.asil.org/events/calendar.cfm

November 13, 2007
Current Issues in Nonimmigrant Visa 
Processing: A Roundtable with Visa Consuls
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

November 15-16, 2007
3rd Biennial Global Immigration Conference
London, England
http://www.ibanet.org/conferences/Conferences_home.cfm

November 14, 2007
Business-Related Legal Reform in China
San Francisco, California
http://www.abanet.org/intlaw/calendar/programs_interest.html

November 15, 2007
Eff ective PERM Compliance Practices
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

November 29, 2007
Practice Strategies when Dealing with the 
National Visa Center
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

November 30- December 1, 2007
2007 AILA Worksite Enforcement CLE 
Conference
Scottsdale, Arizona
http://www.aila.org/content/default.aspx?bc=1010|9352

December 11, 2007
Motions to Reopen
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

December 13, 2007
Latest Developments in CBP Practice
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

December 18, 2007
Removal Defenses for New Practitioners
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

December 20, 2007
DNA Tests: Procedures and Problems
Audio/Web Seminar
http://www.aila.org/content/default.aspx?bc=1010|9352

February 28-March 1 2008
Global Legal Skills III Conference
Monterrey, Mexico
http://www.abanet.org/intlaw/calendar/programs_interest.
html

Other AILA events
http://www.aila.org/content/default.aspx?bc=1010

Other ABA Section of Int’l Law events
http://www.abanet.org/intlaw/meet/home.html

Other ASIL events
http://www.asil.org/events/calendar.cfm

Other IBA events
http://www.ibanet.org/conferences/Conferences_home.cfm
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State Bar of Michigan

International Law Section  Leadership Roster 2006-2007

CHAIR:
Lois Elizabeth Bingham
Yazaki North America, Inc.
6801 Haggerty Road, Ste. 4625E
Canton, MI 48187
Telephone: (734) 983-5054
Fax: (734) 983-5055
Email: lois.bingham@us.yazaki.com

CHAIR-ELECT:
Peter Swiecicki
Squire, Sanders & Dempsey
Vaclavske Nametsi 57/813
Prague 1, 110 0
Czech Republic
Telephone: 48 22 653 4300
Email: piotr.swiecicki@ssd.com 

SECRETARY:
Frederick J. Frank
Honigman Miller Schwartz and 
Cohn LLP
2290 First National Bldg.
660 Woodward Avenue
Detroit, MI  48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
Email:  fj f@honigman.com

TREASURER:
Nicholas J. Stasevich
Butzel Long PC
150 West Jeff erson, Ste 100
Detroit, MI  48226
Telephone: (313) 225-7035
Fax: (313) 225-7080
Email:  stasevich@butzel.com 

COUNCIL:

Term Expiring 2007
William H. Dance
Vercruysse Murray & Calzone
31780 Telegraph Road, Suite 200
Bingham Farms, MI 48025-3469
Telephone: (248) 901-0503
Fax: (248) 540-8059
Email: wdance@vmclaw.com

Margaret A. Dobrowitsky
Brinks, Hofer, Gilson & Lione
524 S. Main Street, Suite 200
Ann Arbor, MI 48104
Telephone: (734) 302-6026
Fax: (734) 994-6331
Email: mdobrowitsky@usebrinks.com

Eve Lerman
U. S. Department of Commerce
250 Elizabeth Lake Road
Suite 1300W
Pontiac, MI 48341
Telephone:(248) 975-9605
Fax: (248) 975-9606
Email: eve.lerman@mail.doc.gov

Term Expiring 2008
Narinder J. S. Kathuria
3331 Bloomfi eld Shore Drive
West Bloomfi eld, MI 48323
Telephone: (248) 894-4110
Fax: (248) 855-8426
Email: kathuriavisalaw@comcast.net

Ashish S. Joshi
Lorandos & Associates
214 N. Fourth Avenue
Ann Arbor, MI 48104
Telephone: (734) 327-5030
Fax: (734) 327-5032
Email: A.Joshi@lorandoslaw.com

Andrew Segovia
General Motors Corporation
300 Renaissance Center
MC 482-C25-C23- D2422
P.O. Box 300
Detroit, MI 48265-3000
Telephone: (313) 665-4745
Fax: (313) 665-4695
Email: andrew.segovia@gm.com

Term Expiring 2009
Cameron S. DeLong
Warner Norcross & Judd LLP
111 Lyon Street, N.W.
900 Fifth Th ird Center
Grand Rapids, MI 49503
Telephone: (616) 752-2155
Fax: (616) 222-2155
Email: cdelong@wnj.com

Andrew P. Doornaert, Chair
KPMG LLP
150 W. Jeff erson Ave. Ste. 1200
Detroit, MI 48226
Telephone: (313) 230-3080
Fax: (313) 447-2413
Email: adoornaert@kpmg.com 

Richard G. Goetz, Co-Chair
Dykema Gossett, PLLC 
400 Renaissance Center 
Detroit, MI 48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
E-mail:  rgoetz@dykema.com

COMMITTEE CHAIRS:

International Business and Tax  
Pamela Emenheiser, Chair
Varnum, Riddering, Schmidt & 
Howlett LLP
Bridgewater Place
333 Bridge Street NW, PO Box 352
Grand Rapids, MI 49501-0352
Telephone: (616) 336-6547    
Fax: (616) 336-7000
Email: pemenheiser@varnumlaw.com
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Michael Domanski, Co-Chair
Honigman, Miller, Schwartz and 
Cohn, LLP
660 Woodward Avenue
2290 First National Building
Detroit, MI  48226-3506
Telephone: (313) 465-7352
Fax: (313) 465-7353
Email: mdomanski@honigman.com

International Trade
Andrew P. Doornaert, Chair
KPMG LLP
150 W. Jeff erson Ave. Ste. 1200
Detroit, MI 48226
Telephone: (313) 230-3080
Fax: (313) 447-2413
Email: adoornaert@kpmg.com  

Emerging Nations
Ken Duck, Chair
Foley & Lardner LLP
One Detroit Center
500 Woodward Ave. Suite 2700
Detroit, MI 48226-3489
Telephone: (313) 234-7121
Fax: (313) 234-2800
Email: kduck@foley.com

Richard G. Goetz, Co-Chair
Dykema Gossett, PLLC 
400 Renaissance Center 
Detroit, MI 48243 
Telephone: (313) 568-5390 
Fax: (313) 568-6832 
E-mail:  rgoetz@dykema.com

International Employment Law & 
Immigration
Debra Auerbach Clephane, Chair
Vercruysse Murray & Calzone, P.C.
31780 Telegraph Road, Suite 200
Bingham Farms, MI  48025
Telephone: (248) 433-8730
Fax: (248) 540-8059
Email:   dclephane@vmclaw.com

International Human Rights
Professor Gregory Fox, Chair
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone:(313) 577-0110
Fax: (313) 577-2620
Email: gfox@wayne.edu

LIAISONS:

Academic Liaison:
Virginia B. Gordan
Assistant Dean of International Programs
Th e University of Michigan – 
Law School
941 Legal Research Building
Ann Arbor, MI  48109-1215
Telephone:  (734) 764-5269
Fax:  (734) 763-9182
Email: vgordan@umich.edu

Commissioner Liaison:
Craig H. Lubben
Miller, Johnson, Snell & Cummiskey, 
PLC
Rose Street Market Building
303 North Rose Street, Suite 600
Kalamazoo MI 49007-3850
Telephone: (269) 226-2958
Fax: (269) 978-2958
Email: lubbenc@millerjohnson.com

Michigan International Lawyer:
Professor Julia Y. Qin
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-3940
Fax: (313) 577-2620
Email: ya.qin@wayne.edu 

Professor Gregory H. Fox
Wayne State University Law School
471 W. Palmer
Detroit, MI 48202
Telephone: (313) 577-0110
Email:gfox@wayne.edu
 

Aziza N. Yuldasheva
Fraser Trebilcock Davis & Dunlap, P.C.
124 West Allegan, Suite 1000
Lansing, MI 48933
Telephone:(517) 377-0869
Fax: (517) 482-0887
Email: ayuldasheva@fraserlawfi rm.com

Tricia Roelofs
Email: tlynn504@hotmail.com

EX-OFFICIO:
Bruce D. Birgbauer
Miller, Canfi eld, Paddock & Stone
150 W. Jeff erson #2500
Detroit, MI 48226-4415
Telephone: (313) 496-7577
Fax: (313) 496-8450
Email: birgbauer@millercanfi eld.com

Stuart H. Deming
229 E. Michigan Ave., Suite 445
Kalamazoo, MI 49007
Telephone: (269) 382-8080
Fax: (269) 382-8083
Email: stuart.deming@demingGroup.com

Godfrey J. Dillard
Law Offi  ces of Godfrey J. Dillard
P.O. Box 312120
Detroit, MI  48231
Telephone: (313) 964-2838
Fax: (313) 259-9179
Email: godfreydillard@ameritech.nt

Stephen W. Guittard
131 E 66th St. #2A
New York, NY  10065
Telephone: (212) 628-6963
Email: sguittard@acedsl.com

Howard B. Hill
Law Offi  ces of Howard B. Hill
PO Box 36632
Grosse Pointe Farms, MI  48236
Telephone: (313) 617-9817
Fax: (248) 540-2250
Email: howardbhill@comcast.net
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Professor John H. Jackson 
Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C.  20001
Telephone: (202) 662-9837
Fax: (202) 662-9408
Email: jacksojo@law.georgetown.edu

Robert D. Kullgren
Varnum Riddering Schmidt 
Howlett LLP
333 Bridge St NW
PO Box 352
Grand Rapids, MI  49501
Phone: (616) 336-6813
Fax: (616) 336-7000
E-mail: rdkullgren@varnumlaw.com

Clara DeMatteis Mager
Butzel Long PC
150 W. Jeff erson, Ste. 100
Detroit, MI  48226
Telephone: (313) 225-7077
Fax: (313) 225-7080
Email: mager@butzel.com

Jan Rewers McMillan
Law offi  ces of Jan Rewers McMillan
400 Galleria Offi  centre #117
Southfi eld, MI 48034
Telephone: (248) 352-8480
Fax: (248) 352-8680
Email: jrmcmillan@provide.net

J. David Reck
Miller, Canfi eld, Paddock & Stone
150 W. Jeff erson Ave., Ste. 2500
Detroit, MI 48226
Telephone: (734) 216-1991
Fax: (313) 496-8452
Email: reck@millercanfi eld.com

Susan Waun de Restrepo
General Motors Corporation
300 Renaissance Center
MC 482-C32-B61
Detroit, MI  48265
Phone:  (313) 667-1420
Fax: (313) 665-0792
Email: susan.waun@gm.com

Logan G. Robinson
Metaldyne
47603 Halyard Dr
Plymouth, MI  48170
Telephone: (734) 207-6729
Fax: (734) 207-6797
E-mail: loganrobinson@metaldyne.com 
 
Timothy F. Stock
3830 9th St., Apt. 901E
Arlington, VA  22203
Telephone: (703) 524-2960
Fax: (703) 465-9834
Email: tfstock@aol.com

Bruce C. Th elen
Dickinson Wright PLLC
One Detroit Center
500 Woodward Ave #4000
Detroit, MI  48226-3425
Telephone: (313) 223-3624
Fax: (313) 223-3598
Email: bthelen@dickinsonwright.com

Anthony P. Th rubis
General Motors – Legal Staff 
300 Renaissance Center
MC 482-C24-D24
Detroit, MI  48265-3000
Telephone:(313) 665-4768
Fax: (313) 267-4388
Email: anthony.p.thrubis@gm.com

Th omas R. Williams
Kerr, Russell and Weber, PLC
One Detroit Center
500 Woodward Ave #2500
Detroit, MI  48226-3406
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Letter from the Chair

Dear Members and Colleagues:

Lois Elizabeth Bingham

It has been a pleasure and a great 
privilege for me to have served as 
Chair of the International Law Sec-
tion. Th ank you for supporting the 
various initiatives introduced in con-
nection with Project NIA: “Fulfi lling 
the Mission—Pathways to Success.” 
I especially want to thank the other 
offi  cers of the Section, Peter Swie-
cicki, Frederick Frank, and Nicholas 
Stasevich. They whole-heartedly 
embraced the aggressive agenda I 
had proposed and worked tirelessly 
in support of Section activities. 

Due to his recent relocation to 
Poland, our current Chair-Elect, Peter 
Swiecicki, will not be able to serve 
the Section as Chair for the upcom-
ing bar year. Having worked with 
Peter for the past several years in the 
Section, I know the Section is losing 
an outstanding leader. However, we 
are so fortunate that excellent leaders 
are abundant in our Section. Fred 
has served the Section as both Sec-
retary and Treasurer, and we expect 
that he will become the next Chair 
at the upcoming Annual Meeting 
of the Section. I would be remiss 

if I did not also thank our Council 
members, Committee Chairs and 
Co-Chairs, the entire editorial board 
of the Michigan International Lawyer, 
and past Chairs of the Council who 
provided invaluable input into the 
strategic planning process. 

Th e Annual Meeting of the Sec-
tion will be held on September 20, 
2007 at 1:30 p.m. at the Fairlane 
Club in Dearborn, Michigan. Th e 
Council is seeking your approval of 
the proposed amendments to the By-
laws of the Section. In addition, the 
election of new Council members and 
offi  cers will take place. Immediately 
following the Annual Meeting, we 
will cap off  a year of dynamic speak-
ers and programs with our Annual 
Meeting program entitled “Global 
Outsourcing: Extending Michigan’s 
Enterprises.” 

Th roughout this past bar year, 
I encouraged your participation in 
Section activities. For those of you 
who answered the call, I am sure you 
feel, as I do, the energy, excitement, 
and renewed commitment toward 
the continued growth and develop-

ment of the 
S e c t i o n . 
The stand-
ing-room-
only crowd 
at the June 
2007 Strate-
gic Planning 
Ad-Hoc Committee Meeting is only 
one example of this welcomed surge 
in interest. 

I started my tenure asking the 
question, “What is our Purpose?” Th e 
Section’s purpose is to serve YOU, its 
members. Project NIA, or Project 
Purpose, was focused, in part, on the 
internal development of the Council 
and its Committees so that we could 
serve YOU better. I am proud of the 
progress made over the past year, 
and I am confi dent that the Section 
will continue to thrive. In closing, 
I will extend my fi nal invitation to 
you—Explore the world with the 
International Law Section!

Lois Elizabeth Bingham, Chair
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