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The time has come for change in legal education, 
especially with respect to its international, transnational, 
and multi-national aspects – and lack thereof. In public 
and private law, there is an emerging consensus that 
competent attorneys should know much more than the 
United States Constitution, Anglo-American common 
law, and modern statutes. They ought to be familiar with 
the enormous body of  international law, all of  which 
ostensibly applies in Detroit, Grand Rapids, Traverse 
City, and anywhere else in Michigan, and much of  which 
actually is effective here. For the education of  lawyers, 
the issue, then, is no longer whether or why, but rather 
how, where and when.

In 1870, when Christopher Columbus Langdell became Dean of  Harvard 
Law School, it was possible to become a practicing attorney without attending 
college and not at all unusual to do so; the United States had not yet become a 
great power; and African Americans and women did not enjoy equality in any 
meaningful sense. Langdell introduced the case method, emphasizing appellate 
decisions, and Socratic inquiry, meant to follow scientific principles. It was a 
tremendous advance for its era. Measured by influence within the academy, 
there could hardly be a more successful set of  pedagogical innovations. Even 
now, the case method and Socratic inquiry dominates the training of  those 
who would be advocates and counselors.

Since Langdell, the changes in the curriculum have been modest. Despite 
criticisms ranging from the doubts of  legal realists that doctrines are objective 
to the complaints of  the practicing bar that students lack training in useful 
skills, movies such as The Paper Chase remain accurate. The retired lawyer who, 
after decades of  practice, returned to visit a first-year classroom would find 
the substance remarkably similar. Notwithstanding the diversity of  the faces, 
the casual attire of  the teacher and the students alike, the laptop computers, 
and everything else that would be new, there likely will still be a day or two of  
intellectual torment over Pennoyer v. Neff or International Shoe. There may even 
be a request to “please state the holding.” In an effort to adapt, a number 

Frank H. Wu, 
Dean of Wayne State 

University Law School

Infusing International Material into 
Legal Education
By: Frank H. Wu, Dean of  Wayne State University Law School
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of  institutions have added required 
courses. University of  Michigan, for 
example, boasts that it is the first elite 
school to add a required “Transna-
tional Law” course. Columbia claims 
to offer more than 50 international, 
foreign, and comparative law courses 
each year.

There may be other means, how-
ever, of  infusing international mate-
rial into legal education, which would 

produce additional benefits. Perhaps 
a model is offered by another area 
which legal education has embraced 
only recently as necessary. That area 
is ethics, which few would doubt is 
worth sustained study for any profes-
sional in a position of  trust even if  
individual character is formed much 
earlier. Professional responsibility 
can be both a course on its own and 
a component of  other courses.

This was the concept suggested by 
Deborah Rhode, a professor at Stan-
ford and former President of  the As-
sociation of  American Law Schools. 
She created a unique casebook meant 
to teach “ethics by the pervasive 
method.” It allowed law faculty to 
cover professional responsibility in 
a comprehensive manner, as well as 
through specific substantive areas of  
law. In a survey course, an instructor 
could present ethical dilemmas as 
they arose in the corporate transac-
tional context and the criminal trial 
context. Moreover, a colleague could 
incorporate a session on ethics into 
a course other than professional re-
sponsibility: a civil procedure teacher 
could consider, as an integral part of  

extend well beyond our own national 
borders. The same could be said of  
contracts, property, criminal law, and 
torts. If  nothing else, a comparison 
could be made between the United 
States and civil law jurisdictions.

Even modest changes can pro-
duce dramatic results. International 
law deserves a place, not only in the 
law school curriculum but also in every 
law school course. 

Dean Frank H. Wu became the ninth 
Dean of  Wayne State University Law 
School on July 15, 2004.  Prior to his 
appointment as Dean, Wu had served for 
nine years on the law faculty of  Howard 
University, in Washington, D.C. and had 
taught as a visiting faculty member at the law 
schools of  the University of  Michigan and 
Columbia University. He plans to introduce 
incentives to encourage faculty along the lines 
discussed above.

2004
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Annual Meeting – Hotel Baronette, Novi

November 9
Meeting – Miller Canfield – Troy 

2005
January 18
Meeting – Detroit

April 19
Meeting – Law School 

June 21
Planning/Section Outing 

September
Annual Meeting

November 8
Meeting – Oakland County

Section Meetings 
at-a-Glance

þ

“...there is an emerging consensus that competent attorneys should 
know much more than the United States Constitution, Anglo-Ameri-
can common law, and modern statutes. They ought to be familiar 
with the enormous body of international law, all of which ostensibly 
applies in Detroit, Grand Rapids, Traverse City, and anywhere else 
in Michigan...”

discovery processes, the scenario of  
a junior associate who discovers a 
damaging document who is advised 
to bury it with the files – it might be 
a more ambiguous decision, than that 
of  a junior associate who is ordered 
to destroy the papers.

The latter approach has numer-
ous advantages. Among them are: 
emphasizing the importance of  
ethics; showing the relationships be-

tween areas of  law that are separated 
artificially for convenience in school; 
and encouraging multiple perspectives 
on similar problems. A course which 
might be regarded by some students, 
to their detriment and society’s, as a 
requirement to be fulfilled in a cursory 
manner can become a unifying theme 
for the development of  responsible 
citizens. In addition, it is easier for 
teachers who may themselves be 
uneasy about acquiring expertise in 
ethics to add an assignment or two, 
as a means of  introducing themselves 
to the possibilities.

Likewise with international law. 
The foundation provided by the tradi-
tional course devoted to international 
law is supplemented, not superseded, 
by adoption of  “international law by 
the pervasive method.” Every first-
year course lends itself  readily to at 
least a day or even a week, bearing in 
mind the always urgent need to finish 
the syllabus, of  international, foreign, 
and comparative material. In civil pro-
cedure, for example, the modern cases 
on jurisdiction make it clear that even 
the most seemingly straightforward 
disputes have crucial elements that 
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individual in international law has 
come to be recognized as a subject 
in its own right without the need of  a 
state as a petitioner. Some evidence of  
that status, we submit, is found in the 
language of  Article 36 of  the Vienna 
Convention on Consular Relations 
which suggests changes in the tradi-
tional body of  international law; that 
Article states:

“1.  With a view to facilitating the exercise 
of  consular functions relating to nationals of  
the sending state:

(a) consular officers shall be free to communi-
cate with nationals of  the sending state and to 
have access to them.  Nationals of  the sending 
State shall have the same freedom with respect 
to communication with and access to consular 
officers of  the sending State;

(b) if  he so requests, the competent authori-
ties of  the receiving State shall without delay, 
inform the consular post of  the sending State 
if, within its consular district, a national of  
that state is arrested or committed to prison or 
to custody pending trial or is detained in any 
other manner.  Any communication addressed 
to the consular post by the person arrested, in 
prison, custody or detention shall also be for-
warded by the said authorities without delay.  
The said authorities shall inform the person 
concerned without delay of  his rights under 
this sub-paragraph;

(c)  consular officers shall have the right to 
visit a national of  the sending State who is in 
prison, custody or detention, to converse and 
correspond with him and to arrange for his 
legal representation.  They shall also have the 
right to visit any national of  the sending State 
who is in prison, custody or detention in their 
district in pursuance of  a judgment.  Nev-
ertheless, consular officers shall refrain from 
taking action on behalf  of  a national who is 
in prison custody or detention if  he expressly 
opposes such action.

2.  The rights referred to in paragraph 1 of  
this article shall be exercised in conformity with 
the laws and regulations of  the receiving State, 
subject to the proviso, however, that the said 
laws and regulations must enable full effect to 
be given to the purposes for which the rights 
accorded under this article are intended.”  

The above language is what the 
United States agreed to do when it 
ratified the Convention in 1969. Of  
course, as in all such things, we had 
some selfish reasons for signing the 
agreement. We were thinking of  our 
own citizens and nationals who might 
be traveling abroad and for whatever 
reason(s) might find themselves ar-
rested, detained or in the custody of  
foreign law enforcement authorities.3  
We recognize that in such situations a 
person can be totally alone and with 
minimal hope. We posit the hypo-
thetical where s/he does not know 
the foreign language, has no friend, 
or even an acquaintance in the locale, 
does not have much (if  any) money, is 
unfamiliar with the local legal system, 
and, in short, has nowhere to turn. His 
or her consular officer may be the only 
hope of  even starting to help him/
her. The Vienna Convention, with its 
provisions for consular notification in 
Article 36 provides that ray of  hope, 
but only if  the receiving State honors 
its obligations thereunder.  

Whether or not the US should 
honor its obligations is not a matter 
of  choice. It is bound under interna-
tional law as well as by domestic law to 
carry out the notices required by the 
Convention, unless our signing agree-
ments is a meaningless act.4 Inquiries 
have taught us that the substance and 
purpose of  the Convention is not 

The document and theories we 
will be discussing are the consular 
notification provisions found in Ar-
ticle 36 of  the Vienna Convention 
on Consular Relations1 (hereinafter 
referred to as Vienna Convention, 
Convention, VCCR or treaty.)

Since 1215 and the events at 
Runnymede, England, where the 
peaceful revolt of  the British barons 
culminated in the Magna Carta being 
signed by King John, the course of  
the recognition of  human rights has 
been steadily heading toward the rec-
ognition of  the individual as a subject 
of  international law. The fact that 729 
years have passed since then demon-
strates that the course of  events has 
not been swift, but history shows it 
has been steady. The United States, 
as today’s captain of  that ship, has to 
steady its course because recently it 
has headed off  course. This is partially 
due to the ill wind blowing towards 
non-citizens since 9/11.    

“International law is generally de-
fined or described as law applicable to 
relations between states. States are said 
to be the subjects of  international law 
and individuals only its ‘objects.’  Trea-
tises on international law accordingly 
usually proceed at the very outset to 
examine the nature and essential char-
acteristics of  the fictitious jural person 
known as the state.”2  This definition 
or description has been the traditional 
view of  international law through the 
ages, if  it has been given any credence 
at all. But we suggest that since 1215, 
and through the American and French 
Revolutions and World Wars I & II, 
and the League of  Nations, and the 
United Nations, the position of  the 

Introducing Article 36 of  the Vienna Convention on 
Consular Relations
By: William Dance, Fragomen, Del Rey, Bernsen and Loewy
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common knowledge for most lawyers 
(including criminal, immigration and 
international lawyers). It is the main 
purpose of  this note to put Article 
36 into their arsenal of  weapons to 
help non-citizens arrested in the U.S.  
Clearly the treaty has been suffering 
from a lack of  publicity, as well as an 
astounding lack of  observance of  its 
provisions by the United States.5

It is an overlooked tool for lawyers 
working with non-citizens. In keeping 
with current views of  human rights 
and the development of  international 
law relating to individuals and not just 
to states, some United States courts 
have held that non-citizens possess in-
dividual rights to consular notification, 
giving them standing in US courts to 
object to a violation of  Art. 36 of  the 
Vienna Convention.6

While the Chaparro case recog-
nized the rights given by the treaty it 
went on to create a perfect example 
of  “Catch-22” in such proceedings.  
First the court addressed the issue as 
to whether or not the Convention cre-
ated a private enforceable right. The 
government agreed it did not, but 
the court said “the actual text of  Art. 
36. . .suggests that persons have individual 
notification “rights” under the subparagraph.  
Moreover, many courts, including the United 
States Supreme Court and at least one com-
mentator, have suggested that an individual 
does have a “right” under the theory that 
grants a party “standing” to seek redress. 
E.g. Breard v. Greene, 523 U.S. 371, 118 
S.Ct. 1352, 140 L.Ed.2d.529 (1998) (per 
curiam) stating that the Convention ‘arguably’ 
confers on an individual the right to consular 
assistance following arrest [numerous citations 
omitted].”  

The Chaparro case arose on defen-
dants’ motion to suppress evidence 
obtained through questioning with-
out the defendant having received the 
required notification under Art. 36 of  
the Convention. The court disposed 
of  this argument stating that unless a 

statute expressly provided otherwise, 
the exclusionary rule is generally not 
available as a remedy for a violation of  
the statute. There, the court reasoned, 
for defendants to invoke the exclusion-
ary rule the Convention must explicitly 
provide for that remedy, or the viola-
tion of  the treaty must rise to a level 
of  a constitutional violation, which 
status the court declined to give the 

treaty. It did state that Art. 36 does not 
create a “fundamental” right such as 
the Sixth Amendment right to counsel, 
or the Fifth Amendment right against 
self-incrimination, pointing out that 
those rights originate from concepts 
of  due process.  It is nowhere stated or 
claimed that U.S. jurisprudence has the 
sole claim to concepts of  due process, 
and we suggest that the language of  
Art. 36 in paragraph 2 clearly states that 
the laws and regulations of  the receiv-
ing State (here the U.S.) must enable 
full effect to be given to the purposes 
for which the rights accorded under 
the article are intended. It is certainly 
not intended that rights be given, but 
then rendered useless by a destructive 
interpretation of  its meaning.    

It is obvious that the purpose of  
the notification under Art. 36 can be 
rendered useless, by the actions of  
police officers and other authorities 
in their questioning and evidence 
searches before the consular offer 
has had an opportunity to talk with 
the defendants.  As in other cases, in 
Chaparro the court does say that for 
defendants to succeed in invoking the 
exclusionary rule in this case they must 
show that the denial of  their consular 
notification rights resulted in actual 

“It is obvious that the purpose of the notification under Art. 36 can 
be rendered useless, by the actions of police officers and other authori-
ties in their questioning and evidence searches before the consular 
offer has had an opportunity to talk with the defendants.”

prejudice in their case.
To consider the question of  

prejudice one must note the language 
in Art. 36. It states that the arrest-
ing officer must notify the arrestee 
“without delay” about his/her right, 
and must also notify the non-citizen’s 
consular officer “without delay”. This 
does not mean that the officer should 
be allowed to run what amounts to an 

inquisition for a day or two, and then, 
when satisfied he has exhausted the 
information s/he can pump out of  
the non-citizen detainee, give notice to 
the consular officer. While not totally 
useless, the purpose of  the notification 
is certainly decimated. In Chaparro the 
Consul testified by affidavit that if  he 
had been contacted as required by the 
Convention he would have advised 
the defendants that they did not have 
to provide any information to the 
immigration service and they could 
refuse to answer any questions and 
that he would assist them in obtaining 
competent legal representation. The 
Chaparro defendants testified that had 
they been advised of  their rights they 
would have spoken with the Consul 
and followed his advise and would not 
have answered any questions. If  this 
had been done it is likely the exclu-
sionary rule would not have become 
an issue. But hold on - there is more 
to the “Catch 22” issue.

The court points out that noth-
ing in the Convention or the case law 
requires law enforcement officials to 
cease all interrogation until they speak 
to the consular official. There is little 
point in an exclusionary rule that is ap-
plied in bits and pieces. Also, judges are 
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Membership News!

Bruce Birgbauer was interviewed 
by GLOBEANDMAIL.COM (a 
Canadian news website) on Detroit-
Windsor border issues. The article 
“Governments urged to fix Detroit-
Windsor border troubles” appeared 
on GLOBEANDMAIL.COM’s Re-
port on Business section on June 16, 
2004, page B4.   

 
Randolph M. Wright of  Berry 

Moorman PC will lead the Interna-
tional Law Section as Chair for 2004-
2005.  He will moderate a presentation 
at the Annual Meeting on October 
7th, 2004 regarding International 
Trade: The future of  WTO, NAFTA, 
CAFTA and FTAA.

Randolph M. Wright and Si-
mon Edelstein of  Berry Moorman 
PC spoke on the topics of  Fighting 
Corruption in the Global Economy 
and US Immigration post 9/11 at the 
annual meeting of  the World Associa-
tion of  Private Detectives in Moscow, 
Russia August 25th, 2004.

Send us your news regarding promotions and 
awards to the MIL at  jmogk@yahoo.com.

þ

just human beings without extraordi-
nary powers of  divining what the fu-
ture holds when they seek to base judg-
ment on events that have never taken 
place. A good example of  this is the 
case of  Gideon v. Wainwright, 372 U.S. 
335 (1963) in which an impoverished 
defendant was refused counsel by the 
State of  Florida, was convicted and by 
his own efforts drafted and filed a peti-
tion for a writ habeas corpus and the 
U.S. Supreme Court granted his peti-
tion. Later, with the help of  a court ap-
pointed attorney, Gideon’s conviction 
was reversed.  Gideon was certainly 
prejudiced in his first hearing with no 
attorney, but the Supreme Court, us-
ing common sense determined that it 
could not foresee the result of  a new 
hearing with a competent attorney. Yet, 
many judges are assuming in Vienna 
convention cases that they have the 
wisdom of  determining that in a trial 
with competent counsel, and proper 
application of  the exclusionary rule 
and the obligations of  the State under 
the Vienna Convention, the outcome 
will be as they see it. We submit that 
the very statement or concept reeks 
with absurdity and violations of  due 
process.

It should be some indication of  
how the world considers such a display 
of  arrogance when we note that our 
country has been sued three times be-
fore the International Court of  Justice 
(ICJ) at the Hague and has lost each 
case.7 In the last episode the ICJ held 
that the U.S. had violated the rights of  
52 Mexican citizens living on death 
row. Now the question is whether or 
not U.S. authorities ignoring Article 
36’s notification provisions prejudiced 
the defendants. As one commentator 
said:  “If  it (the U.S.) doesn’t pay any at-
tention, it will just strengthen its repu-
tation as an international scofflaw.”8

We lawyers must take advantage of  
this tool and force authorities to use 

the notification provisions as they are 
meant to be used, and thereby bring 
due process to effected non-citizens 
in keeping with our Constitution and 
international law.    

William H. Dance is an attorney and 
principal with Fragomen, Del Rey, Bernsen 
and Loewy. He has practiced immigration 
and international law for more than 30 
years.            

Endnotes
1 Ratified by U.S.1969; 21 U.S.T. 77, 596 

U.N.T.S. 261.
2 Jessup, A Modern Law of  Nations (1948), 

16, The Macmillan Company.
3   “United States citizens are scattered about 

the world - as missionaries, Peace Corp 
volunteers, doctors, teachers and students, 
as travelers for business and for pleasure.  
Their freedom and safety are seriously en-
dangered if  state officials fail to honor the 
Vienna Convention and other nations fol-
low their example.  Public officials should 
bear in mind that “’international law is 
founded upon mutuality and reciprocity.’”  
Quoted from Judge John D. Butzner, Jr. 
in Breard v. Pruett, 134 F.3d 615 (4th Cir. 
1998). 

4 Art. VI, U.S. Constitution provides “. . .all 
Treaties . . .shall be the supreme Law of  
the Land;”  This is commonly referred to 
as the supremacy clause.

5   Faulder v. Johnson 81 F.3d 515 (5th Cir. 
1996); Breard v. Greene, 118 S.Ct. 1352 
(1998); Breard v. Pruett, supra note 3; La-
Grand v. Stewart, 133 F.3d 1253 (9th Cir. 
1998) in addition there have been three 
suits at the International Court of  Justice 
(Hague), one each by Germany, Paraguay 
and Mexico against the United States all 
of  which have been decided against the 
United States for its failure to observe the 
provisions of  the treaty.

6   U.S. vs. Chaparro-Alcantara, 37 F. Supp.2d 
1122 (C.D. Ill., 1999.)

7   See note 4 above.
8   Jamie Fellner, Director of  the U.S. Program 

of  Human Rights Watch in the “ABA Jour-
nal eReport” entitled World Court: Review 
of  Death Row cases. 



 n  i chigan Internat ional  Lawyer      n n    VOLUME XVI, NO. 3, FALL 2004   n

6 7

A private bill, as opposed to a 
public bill, affects an individual (or 
a small number of  individuals, such 
as a family), rather than the public at 
large1.  The last phrase of  the First 
Amendment to the U.S. Constitution, 
guaranteeing the right “to petition the 
Government for a redress of  grievanc-
es,” is most often cited as the authority 
for private bills.  In the immigration 
context, private bills are a last resort, 
sought only when an individual’s case 
is extremely compelling and when no 
other relief  is available.

In 1993, the House and Senate 
Immigration subcommittees adopted 
formal rules of  procedure govern-
ing private bills.  The U.S. House of  
Representatives “Rules of  Procedure 
and Statement of  Policy for Private 
Immigration Bills” (hereinafter 
“House Procedures”) require that all 
administrative and judicial remedies 
have been exhausted before private 
bill relief  may be sought2.  Hardship 
is the common thread in all private 
bills.  The House Procedures require 
the case to be extraordinary in order 
to justify an exception to the law, and 
require an explanation as to how the 
failure to obtain the relief  sought will 
result in “extreme hardship” to the 
beneficiary or the beneficiary’s U.S. 
citizen spouse, child, or parent.  Other 
factors such as the physical ailments of  
the bill’s beneficiary and the national 
interest are also taken into account.  
The Senate procedures are similar to 
the House rules.

Private Immigration Bills
By: Scott F. Cooper and Christa Minnick, Fragomen, Del Rey, Bernsen and Loewy

A Brief Review of Private Bill 
Trends

Private bills were once a common 
form of  relief.  For example, between 
1965 and 1970, an average of  6,200 
private bills were introduced in each 
two-year period.  However, high-
profile scandals in the 1960’s and 
1970’s involving allegations of  fraud 
led to a dramatic decrease in the use 
of  private bills.  In the 94th Congress 
(1975-1976), 1,203 private bills were 
introduced and 99 became law.  By 
the 104th Congress (1995-1996), 27 
private bills were introduced and only 
two became law.

Since the passage of  harsh im-
migration laws in 19963, the number 
and importance of  private immigra-
tion bills have increased.  The increase 
in private immigration bills is further 
exacerbated by the Department of  
Homeland Security’s increasingly re-
strictive interpretations in reviewing 
petitions for immigration benefits 
and its increased investigation and 
enforcement activities.  In the 106th 
Congress (1999-2000), 121 private 
bills were introduced and 19 became 
law.  There are currently approximately 
one hundred private bills pending be-
fore the 108th Congress.

The Private Bill Process and Tactical 
Considerations

An alien may seek assistance from 
a member of  Congress in the form of  
a private bill granting lawful perma-
nent residence or some other immi-
gration benefit.  Like all congressional 
proposals, private bills must navigate 
the swirling waters of  our legislative 

process – they require action by both 
Houses of  Congress and signature by 
the President.  First, however, the alien 
must gain the support of  a member 
of  the U.S House of  Representatives 
or the Senate.

Careful preparation and thorough 
documentation are crucial to request-
ing support for a private bill.  Although 
private bills are becoming more com-
mon, members of  Congress may still 
be hesitant to support a private bill 
due to the controversy in the 1960’s 
and 1970’s.  Therefore, one should 
not approach a member of  Congress 
until a comprehensive submission has 
been prepared.

A complete list of  the information 
and documentation required for con-
sideration of  a private immigration bill 
is included in the House Procedures.  
In addition to the biographical and 
general information required, a re-
quest for a private bill must include 
an explanation as to how the failure 
to obtain the relief  sought will result 
in extreme hardship.  This explanation 
must be accompanied by evidence to 
support the claim.  It is also advisable 
to obtain support for the private bill 
from community organizations, such 
as a church.  In addition, it is helpful 
to include the proposed text of  the 
requested bill, which must be drafted 
in such a way so as to overcome the 
provision of  law that would prevent 
the beneficiary from gaining the ben-
efit sought.

Once a complete submission has 
been prepared, an initial meeting must 
be arranged with an aide of  the mem-
ber of  Congress.  If  it is determined 
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that a private bill is the only remedy 
and the member of  Congress agrees 
to support the legislation, the House 
Procedures require that a meeting 
take place between the member of  
Congress and the beneficiary (or 
members of  the beneficiary’s family 
if  it is not possible to meet with the 
beneficiary).

Once a member of  Congress 
agrees to sponsor the private legisla-
tion, a bill is introduced and referred 
to the appropriate committee and sub-
committee. In the case of  private im-
migration legislation, bills are referred 
to the Immigration Subcommittee of  
the Judiciary Committee in both the 
House and Senate.  The subcommit-
tee may hold hearings and/or vote 
on the legislation.  Should it pass the 
subcommittee, the full committee and 
the entire chamber could take up the 
private legislation.

Illustrative Cases
A review of  the private bills that 

have passed through the House Sub-
committee this session serves as an 
indication of  the situations in which 
a private bill is appropriate in today’s 
climate.  Note that only one bill was 
introduced by a Democrat, and that 
nowadays, one should have a Repub-
lican co-sponsor if  at all possible.

H.R. 509 (S. 103)4 – The benefi-
ciary in this case was born on March 
25, 1984, in the former Yugoslavia.  She 
was a Kosovo refugee residing in Ger-
many when she was adopted by U.S. 
citizens.  The adoption was finalized on 
June 1, 2001. In order for an adoptee 
to lawfully immigrate to the United 
States, the immigration law requires 
the adoption to have occurred prior to 
the age of  16. Because the beneficiary’s 
adoption was not completed until af-
ter her 16th birthday, she would need a 
private bill in order to gain permanent 
residence.  The private bill would allow 

the beneficiary to become a permanent 
resident of  the United States.

H.R. 5305 – The beneficiary in this 
case was born on December 6, 1984, 
in Sri Lanka.  While living in the care 
of  her elderly grandmother, her U.S. 
citizen adoptive parents became aware 
of  her unstable home life when she 
was 6 years old and initiated adoption 
proceedings.  Although they became 
her official guardians prior to her 16th 
birthday, the adoption was not final-
ized until February 5, 2001.  In order 
for an adoptee to lawfully immigrate to 
the United States, the immigration law 
requires the adoption to have occurred 
prior to the age of  16. Because the 
beneficiary’s adoption was not com-
pleted until after her 16th birthday, 
she would need a private bill in order 
to gain permanent residence.  The pri-
vate bill would allow the beneficiary to 
become a permanent resident of  the 
United States.

H.R. 7126 – The beneficiary in 
this case was born in February 1977 
in Korea to an unknown U.S. service-
man and a Korean woman, who put 
him up for adoption.  On August 29, 
1977, he was adopted by a U.S. Air 
Force Sergeant and his wife, who had 
previously adopted a young girl who 
was 4 years older than the beneficiary.  
On April 29, 1978, the Sergeant was 
killed in a fishing accident and his wife, 
20 years his senior, became unable to 
care for their children. With no one 
to care for them, the Air Force trans-
ported the beneficiary and his sister 
to Columbus Air Force Base, for 
placement with their adopted father’s 
mother.  The beneficiary and his 
sister resided with his grandmother, 
and after her death, with other family 
and friends, from the time he was 1 
year old until he attended college.  He 
did not realize that he was not a U.S. 
citizen until deportation proceedings 
were initiated against him in 2000.  

The beneficiary’s sister obtained legal 
status through her marriage to a U.S. 
citizen.  The beneficiary is the adopted 
child of  a U.S. serviceman, has been 
here since he was an infant and has no 
memory of  ever living anywhere but 
the United States, and does not speak 
Korean.  His adoptive sister is the 
only family he has ever known.  The 
private bill would allow the beneficiary 
to become a permanent resident of  
the United States.

H.R. 8677 – The beneficiaries in 
this case are the wife and four daugh-
ters of  a Muslim man who worked at 
and helped manage service stations on 
a work visa with a pending application 
for adjustment of  status for himself  
and his family to permanent residents.  
On September 15, 2001, in reaction to 
the events of  September 11, an un-
stable man killed the husband/father.  
Because the husband/father was the 
petitioner for his family’s adjustment, 
the petition became invalid upon his 
death.  Under current law, his wife and 
four daughters face removal from the 
United States.  The private bill would 
grant U.S. permanent resident status 
to the beneficiaries.

Conclusion
Although individuals who benefit 

from private immigration bills are a 
very small piece of  the pie, this is no 
reason to ignore or disregard a private 
bill as a possible remedy.  Under the 
right circumstances and when the 
proper procedures are followed, a 
private bill can provide relief  where 
no other options exist.  It is impor-
tant to keep in mind, however, that 
a private bill is only appropriate in 
those situations where it is truly the 
last resort and only for those genuinely 
exceptional cases where humanitarian 
concerns and extreme hardship are 
present.  Although the work involved 
in presenting a private bill represents 
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a considerable amount of  effort, the 
end result may be worth it.  Private 
bills also serve as a catalyst for changes 
to immigration legislation.  Specifi-
cally, these bills serve as evidence to 
Congress of  the often harsh effects 
of  restrictive immigration legislation, 
and, over time, this can prompt revi-
sion of  the laws.
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Issues in M & A in the Six New German States
By: Reinhard Lemke, Wayne State University Law 

  Reinhard Lemke

Introduction to the Six New Ger-
man States

With the unification in 1990, 
the Federal States (Bundesländer) 
of  Berlin, Mecklenburg-Western 
Pomerania, Saxony-Anhalt, Saxony, 
Brandenburg and Thuringia, referred 
to as the six new States, joined the 
Federal Republic of  Germany. These 
new States, unlike those in the strong 
western German economy, had been 
exposed to more than forty years of  
communism, creating an economic 
and industrial structure that had been 
primarily integrated into the former 
Soviet-controlled COMECON1 or-
ganization.2 

In the early 1990s, an enormous 
amount of  tax money was infused 
to modernize the infrastructure of  
the new States. Thousands of  gov-
ernment-owned companies were 
privatized, starting the first wave of  
acquisitions by foreign companies, 
including many American companies. 
This unprecedented situation created 
the impetus for a series of  rules estab-
lished in 2002 to regulate mergers and 
acquisitions. As these developments 
are so recent, little of  the literature 
on German mergers and acquisitions 
takes these new regulations into ac-
count.

With the introduction in 2000 of  
the Euro (€) in most of  the European 
Union states and the major expansion 
of  the European Union in May 2004,3 
the six New German States have 
become increasingly  attractive for 
American investment. Located in the 
heart of  Europe and equipped with 
the latest technology, the new States 
offer access to 379 million consumers 

in the EU and an additional 264 mil-
lion consumers in emerging markets 
in Eastern and Central Europe.4

International acquisitions in Ger-
many have experienced significant 
growth in recent years.5 It is vital when 
dealing with the new German States, 
which offer unprecedented opportu-
nities, to examine carefully the whole 
framework of  the transaction. Since 
many special laws regarding M&A 
with the new German States were 
phased out at the end of  the 1990s, 
the legal framework is now the same 
for all German States. This article will 
give special consideration to the ap-
plication of  regulations to the unique 
aspects of  M&A transactions in the 
new States.    

Pre-transaction activities
Due diligence 

German researchers in mergers 
and acquisitions have pointed out 
that more than 50% of  all transac-
tions in Germany do not meet the 
expectations of  the buyer.6 The differ-
ences between buyer expectations and 
outcomes are often due to a lack of  
information at the time of  the transac-
tion as well as cultural, financial and 
organizational problems.7 

German specialists in the field of  
the due diligence process differentiate 
between “acquisition due diligence,” 
where the buyer engages a third party 
to analyze the target company, and 
“vendor due diligence,” where the 
target company or its parent com-
pany orders the analysis.8 Vendor due 
diligence is a relatively new instrument 
in the German M&A market, but has 
gained popularity over the last few 

years, due to 
the attractive-
ness to poten-
tial buyers.

One advan-
tage of  vendor 
due diligence 
is the availabil-
ity of  relevant   
information 
to the buyer in the beginning stages 
of  the transaction process. This is 
especially important when time is of  
the essence. Another major advantage 
when dealing with a group of  poten-
tial buyers is that it does not result in 
multiple buyer due diligence. It also 
limits uncertainty for employees, 
customers, and investors that can 
adversely impact the operation and 
value of  the target company. This 
aspect is particularly poignant in the 
new German States where the sensi-
tivity to change in companies is much 
higher and the unemployment rate is 
much higher than in west Germany. 
An additional benefit is that because 
all interested buyers receive the same 
information, it becomes easier for the 
seller to compare different offers.

Cultural Sensitivity
The importance of  cultural sensi-

tivity on the part of  the buyer towards 
the target company is an important 
factor which often leads to problems 
in the early stages of  M&A in the 
new German States. Surprisingly, this 
factor is not dealt with in the M&A 
literature. The lack of  awareness of  
cultural concerns often results in 
the discontinuation of  negotiations 
already in this early stage.
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Many private owners of  compa-
nies in the new States who worked 
under the communist regime that 
ruled this part of  Germany for over 
forty years take special pride in their 
business achievements after unifica-
tion. Since no private business en-
terprises were permitted under the 
communist regime, the successful 
establishment of  a business has spe-
cial meaning to these private owners. 
It has been my personal experience 
working as a corporate counsel in 
Germany that business owners in the 
new States tend to be more open and 
honest in negotiations than business 
leaders in the western parts of  Ger-
many. They are not used to American 
bargaining techniques and will often 
be offended if  information that they 
provide is questioned by the potential 
U.S. buyer. The owners may also take 
offense if  the buyer fails to express ap-
preciation for the company’s business 
conduct. A lack of  sensitivity from the 
American party often leads to failed 
negotiations.

The importance of  specific cul-
tural sensitivity in the due diligence 
stage and the above described prob-
lems were recently confirmed by Al-
brecht Bochow, Automotive Director 
of  the German Industrial Investment 
Council, who represents the six new 
States at his office in Troy, Michigan.9 
Expressing concern due to the cultural 
insensitivity of  some individuals ne-
gotiating the acquisition of  a smaller 
private company in the new German 
States, Bochow stated, “[i]t is surpris-
ing how little knowledge some Ameri-
cans have of  German history and the 
division of  Germany and how little 
understanding there is unfortunately 
for the efforts of  entrepreneurs who 
worked very hard after the fall of  the 
German wall to build their business 
from scratch.”10

Pre-Contractual Obligations
During the end of  the due dili-

gence stage, the parties of  a planned 
merger or acquisition often have mu-
tual obligations. A letter of  intent is of-
ten prepared before the due diligence 
is completed. The non-German party 
to the transaction must understand 
when a letter of  intent establishes a 
binding agreement.

The main pre-contractual obliga-
tions arise from the doctrine of  culpa 
in contrahendo, in which each party 
to a transaction is entitled to rely on 
the reasonableness of  the other and 

that a breach of  that obligation results 
in damages owed to the other party. 
The parties also owe a duty of  loyalty 
when negotiating. For years, the du-
ties of  this doctrine were regarded as 
customary law. The enactment of  the 
“Standard Business Terms and Condi-
tions Act” (Gesetz zur Regelung des 
Rechts der Allgemeinen Geschaefts-
bedingungen)11 formally included the 
doctrine in a statute. 

As there is an ongoing legal debate 
in Germany about the nature of  the 
obligations of  the parties, an Ameri-
can party should have counsel draft a 

The Federal States (Bundesländer) of  Berlin, Mecklenburg-Western Pomerania, Saxony-Anhalt, Saxony, 
Brandenburg and Thuringia, referred to as the six new States.
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statement that includes the intentions 
and expectations of  the buyer to be 
delivered to the seller in the early stag-
es of  due diligence to avoid potential 
misconceptions and unwanted obliga-
tions. If  the American party decides 
to terminate the negotiations, such a 
document can help avoid a lawsuit 
over conflicting interpretations of  
the parties’ intentions.

Corporate structures in Germany
Germany has a relatively small 

number of  publicly traded corpora-
tions. While more than 800,000 are 
limited liability companies (GmbH), 
only about 6,000 are stock corpora-
tions (AG).12 Both of  these legal 
forms are considered to be “capital 
companies.” There are also two forms 
of  partnerships, the general partner-
ship (OHG) and the limited partner-
ship (KG). 

The majority of  acquisitions in 
Germany take place in limited liabil-
ity companies and general or limited 
partnerships. These companies usually 
have a small number of  shareholders 
or partners and allow the buyer to 
exercise direct influence on business 
decisions of  the target company af-
ter the acquisition. With a growing 
number of  larger scale acquisitions 
in the global market, the German 
stock corporations increasingly have 
become the target of  acquisitions.13 It 
is important to understand the legal 
forms of  business in order to choose 
the appropriate M&A partner.

AG (Aktiengesellschaft)
This corporate structure, under 

the statues of  the Stock Corporation 
Act (Aktien-Gesetz, AktG), is gener-
ally used for larger enterprises that 
need a higher amount of  capital that 
can be raised on the stock market.14 It 
requires one or more incorporators to 
prepare the Articles of   Incorporation 

of  the AG and sign them in front of  a 
German notary.15 The minimum share 
capital is €50,000. Transfer of  shares 
does not need to be signed by a no-
tary but is often done so for practical 
reasons.

The AG has a two-tier board struc-
ture that is required by the Stock Cor-
poration Act. The supervisory board 
(Aufsichtsrat) appoints and controls 
the board of  directors, and the board 
of  directors (Vorstand) is responsible 
for management of  the AG. In AGs 
with more than 500 employees, part 
of  the members of  the supervisory 
board are appointed by shareholders, 
with the remainder chosen under the 
rules of  co-determination directly or 
indirectly by the employees and the 
trade unions.16 Decisions of  the su-
pervisory board are made by majority 
vote. The chairman, who is elected by 
the board members, casts the deciding 
vote in case of  a tie.

The main function of  the super-
visory board is to advise, guide and 
supervise the management on behalf  
of  the shareholders. Its focus is on 
the long-term best interests of  the 
shareholders and the company. The 
supervisory board does not have any 
legal powers of  management or rati-
fication of  contracts and transactions 
unless provided for in the articles of  
incorporation.

The representation of  the work-
force in the supervisory board and the 
board of  directors can have a negative 
impact on an American party’s plan to 
acquire a stake in a German corpora-
tion. While the shareholders of  an 
AG have only limited means of  influ-
ence through elections, the board of  
directors is responsible for day-to-day 
management of  the business with its 
primary responsibility to the corpora-
tion rather than to the shareholders.  
Keeping the above structure of  the 
AG in mind it is recommendable for 

the American buyer to either avoid a 
transaction with a German stock cor-
poration or to first build a relationship 
with the management team and the 
unions.

KGaA (Kommanditgesellschaft auf 
Aktien)

This is a “relatively rare form”17 
of  the stock corporation and consists 
of  a partnership limited by shares. 
The KGaA has  at least one share-
holder with unlimited liability and 
multiple shareholders who are only 
liable for their capital contribution. 
These companies are listed on the 
stock exchange like a regular stock 
corporation (AG).

GmbH (Gesellschaft mit beschränk-
ter Haftung) and GmbH & Co. KG 
(Kommanditgesellschaft)

The GmbH is recognized as the 
most popular corporate structure for 
American investors because it easy to 
establish, the articles of  incorporation 
can be designed based on the needs of  
the shareholders, and it is more flex-
ible in its operations than other legal 
structures.18 A GmbH can be founded 
by one or more persons. The term per-
son includes individuals, partnerships, 
or other companies. 

A popular variation is the GmbH 
& Co. KG, which combines the flex-
ibility of  a partnership (KG) with the 
limited liability of  the GmbH. The 
GmbH & Co. KG is a limited part-
nership in which the general unlim-
ited liablity partner is a limited liability 
company (GmbH). The shares of  the 
GmbH are regularly held by the limited 
partners of  the KG with an amount of  
shares equal to the interest in the KG. 
The GmbH & Co. KG is treated by the 
German tax authority as a partnership 
and avoids the double taxation of  the 
GmbH, where taxes are due on the 
corporation and shareholder level.
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The articles of  corporation must 
be recorded by a German notary, who 
then requests the registration of  the 
GmbH in the commercial register 
of  the local court (Amtsgericht). 
The minimum capital of  the GmbH 
is €25,000. Shares cannot be traded 
on the stock exchange. A transfer 
of  shares can only take place via a 
notarized (by a German notary) as-
signment. As long as the articles of  
association have no restrictions, the 
shares can be transferred without the 
approval of  the company.

Unlike the AG, the GmbH does 
not have a board of  directors, but in-
stead has one or more managing direc-
tors who may be directly supervised 
by the shareholders. Shareholders may 
also direct operational actions. If  the 
GmbH has more than 500 employ-
ees then the rules of  co-determina-
tion laws apply and a supervisory 
board with employee participation is 
required. 

OHG (Offene Handelsgesellschaft) 
and KG (Kommanditgesellschaft)

The OHG and KG types of  part-
nership structures are less common in 
M&A in Germany, due to the personal 
unlimited liability of  all partners in the 
OHG and the unlimited personal li-
ability of  at least one partner in the 
KG. Although the other partners in 
the KG still enjoy liability limited 
to the amount of  their fixed capital 
contribution, its_ limited liability part-
ners are prohibited from involvement 
in the management of  the company. 
If  an American company nevertheless 
wants to pursue an acquisition of  an 
OHG or KG, it should consider re-
quiring the target company to change 
its legal form to reduce potential li-
ability.

Government approval
The German investment climate 

for a foreign company has been 
described as very favorable.19 The 
acquisition of  shares of  a business 
or  an asset by an American company 
in Germany does not usually require 
governmental approval.20  Govern-
ment approval is required, however, 
in the German Foreign Trade Act 
(Aussenwirtschaftsgesetz), which ap-
plies in all German States and rules of  
German merger control.21 

The German Foreign Trade Act 
allows for restrictions if  they are nec-
essary for the well being of  the Ger-
man economy. Experts doubt whether 
this Act could be invoked against 
takeovers within the European Com-
munity (EU).22  It is also unlikely that 
it would be applied to an American 
company’s takeover interest. 

Dr. Juergen Weber, one of  the 
three German Commissioners for 
Foreign Investment in Germany, an-
nounced during an event in Detroit 
that currently 3,000 U.S. companies 
are operating businesses in Germany 
and around 3,000 German compa-
nies have operations in the U.S. 23 At 
the same event, Paul Warren-Smith, 
the U.S. representative of  the U.S. 
Commercial Service of  the Ameri-
can Consulate General in Frankfurt, 
Germany, emphasized the common 
deep cultural and historical roots and 
value system in the U.S. and Germany. 
With the strong economic and cultural 
ties, it is highly unlikely that those re-
strictions would ever be applied, but 
remains possible.

The rules of  German merger con-
trol are currently in flux.  The majority 
of  legal thought, based on the Stock 
Corporation Act (AktG), is that a Ger-
man company may not merge directly 
with a non-German company.24 This 
cannot be circumvented by merging 
the American company into the Ger-
man one because it fails to conform 
with the Law Regulating the Trans-

formation of  Companies (Umwand-
lungsgesetz, UmwG).25 Although 
there is a growing minority move-
ment26 in support of  the merger of  a 
German company into a foreign one 
and vice versa, it would still be a risky 
undertaking to structure a transaction 
this way without appropriate legal ap-
proval. Under current law, obtaining 
this approval appears unrealistic. 

Market giant Daimler AG acted in 
accordance with the majority in the 
DaimlerChrysler merger. Although 
the German Daimler AG merged 
into the newly founded DaimlerChrys-
ler AG, the U.S. subsidiary, Chrysler 
Corporation, could not be merged 
into the DaimlerChrysler AG, and 
thus had to remain a subsidiary of  
DaimlerChrysler. The result was an 
atypical, asymmetric constellation 
of  the merger participants, although 
Chrysler shareholders were treated on 
an equal standing with Daimler-Benz 
shareholders. 

Finally, this problem can also not 
be circumvented through a forward or 
reverse triangular merger with a drop-
down subsidiary, because the dropped 
down company may not be infused 
with shares of  the parent company.27

Notice requirement for publicly 
traded stocks

Probably the most challenging re-
quirements for a U.S. M&A transaction 
in Germany are disclosure and infor-
mation regulations for publicly-traded 
stocks. These requirements were ex-
panded in 2002 by numerous laws.28 
This “jungle of  regulations,” as it is 
sometimes described,29 has become 
a new field for legal experts. Because 
of  the heavy penalties connected with 
failure to disclose regarding publicly 
traded stocks, the following overview 
of  the most important requirements 
should prove helpful.

The requirements in a so-called 
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“organized market”30 are different 
from those outside such markets. All 
parties to a transaction are obligated 
to provide certain information. Re-
cipients of  this information are the 
German Federal Securities Trade Su-
pervisory Agency (Bundesanstalt für 
Finanzdienstleistungsaufsicht), the 
target corporation, and the general 
public.

Transactions inside the organized 
market

Every enterprise, whether a pri-
vate person or legal entity that pur-
chases or sells stocks of  a German 
corporation (AG) and holds 5%, 
10%, 25%, 50% or 75% of  all voting 
rights must notify recipients within 
seven calendar days of  the closing of  
the transaction. In addition, within ten 
days of  the closing, the achieved level 
of  voting stock must be published in 
a super regional stock exchange pub-
lication. A proof  of  publication must 
be sent to the supervising government 
agency. This agency can grant relief  
from the publication if  it is deemed 
to be against public interest or would 
result in a hardship for the enterprise. 
If  granted, the relief  must not lead to 
misrepresentation of  material facts 
to investors. Failure to observe these 
obligations may be penalized with 
fines up to  €250,000 ($308,000) for 
the corporation and individual board 
members.

Transactions outside the organized 
market

An enterprise that owns more than 
25% and 50% of  a German corpo-
ration must disclose the amount of  
ownership  immediately to that cor-
poration. The corporation itself  is then 
required to publish the information in 
a government publication, the Bunde-
sanzeiger. Disclosure is also required if  
ownership falls under the 25% rate.

Unlike the transactions inside the 
organized market, the calculation of  
the 25% is not based on the voting 
rights but on ownership of  the capi-
tal. Shares of  the target company that 
are owned by subsidiaries companies 
are attributed to the parent company 
and create constructive ownership. 
As a result, even a company without 
direct ownership in a corporation can 
be obligated to make disclosures due 
to constructive ownership. In order 
to avoid circumvention, put and call 
options held by an investor making 
an offer constitute constructive own-
ership. The obligation to inform the 
target corporation is also required if  
the stock owners’ shares no longer 
represent the majority of  capital.

Failure to fulfill these obligations 
can result in penalties up to €25,000 
($31,000) and voting rights of  the 
stockholder and its controlled entities 
cannot be exercised until requirements 
are satisfied.

The U.S. investor is clearly well ad-
vised to verify with the target company 
that the notification requirements 
were satisfied by his transaction part-
ner and to include these obligations 
as essential responsibilities in the 
transaction agreement. The investor 
might otherwise not be able to exer-
cise any influence, including electing 
members of  the supervisory board of  
the corporation. The damage in this 
case could thus be far greater than the 
monetary penalty.

It is also important to be aware 
that the notice obligations described 
above can be triggered in the early 
stage of  negotiations when a letter 
of  intent is a binding.31

Liabilities and Employees
The U.S. investor should also be 

aware of  some lesser known and less 
commonly observed liabilities that 
arise out of  the German Civil Code. If  

investors are concerned about specific 
liabilities of  the target corporation and 
thus want to acquire the assets of  a 
company rather than the shares, they 
should be aware of  an exception to the 
general rule that liability remains with 
the seller. This exception is § 419 of  
the German Civil Code (Bürgerliches 
Gesetzbuch, BGB).32 If  transferred 
assets represent most of  the assets 
of  the seller (about 80%), then the 
liabilities of  the seller are assumed by 
the purchaser by law. This can create 
problems especially in the new Ger-
man States, where many smaller com-
panies were founded after unification 
and often represent the only assets of  
the seller.

Labor issues
Some significant differences be-

tween German and U.S. labor practices 
affect aspects of  labor law. When the 
reason for the acquiring assets may be 
to avoid accepting the workforce, then 
§ 613a BGB applies. As far as the as-
sets represent at least an independently 
operating part of  the seller’s business, 
the purchaser is obligated to continue 
all employment contracts. Employees 
can also veto the transaction. In an 
asset transaction it is important to 
consider issues related to employ-
ment and structure the transaction 
accordingly. 

In Germany, white-collar employ-
ees (Angestellte) and blue-collar em-
ployees (Arbeiter)  mostly have written 
employment contracts, but verbal con-
tracts are also binding. Unlike in the 
U.S., in Germany, contracts cannot be 
arranged for a fixed term, except for 
probation periods, which cannot be 
extended beyond six months without 
automatically creating a permanent 
employment contract. 

Collective bargaining agreements 
arranged at the local, state, or federal 
level between the unions and employer 
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associations or individual employers 
play an important role. These agree-
ments can even be declared binding 
by a decree of  the Minister of  Labor 
and Welfare and become binding on 
every employer and employee whose 
relationship is covered by the decree.

A Dismissal Protection Law 
(Kündigungsschutzgesetz)33 restricts 
termination to those who do not 
fall into socially protected categories. 
The “social justification” requirements 
can be tricky when the different social 
components of  employees need to be 
compared, such as age, marital status, 
or number of  dependents. The em-
ployer has a heavy burden of  proof  
and must show that he exhausted 
all reasonable alternatives, including 
transferring or retraining the em-
ployee.

With all of  these employee rights 
in mind, it is not surprising that many 
American investors in the past were 
hesitant to invest in Germany. In light 
of  an unemployment rate that grew 
from about 200,000 in the early 1970s 
to over 4,000,000 today,34 the German 
parliament passed new legislation to 
reform the labor market, effective 
January 1, 2004. 

The termination rights of  the em-
ployer were expanded to create more 
flexibility based on the employer’s 
economic situation. It is expected 
that about 80% of  all companies will 
benefit from this reform.35 Due to the 
high unemployment rate in eastern 
Germany, published in March 2004 
at 19.2%, compared to 8.7% in the 
western States, the influence of  unions 
has weakened in eastern Germany.36 

The unemployment situation is 
in eastern Germany has created a sig-
nificant gap in the labor cost between 
eastern and western Germany, result-
ing in significant financial benefits for 
M&A transactions with the new States. 
Depending on the location, this means 

30-40% lower labor costs in eastern 
Germany.37

Productivity
An important factor for the Amer-

ican investor is the productivity rate. 
The Unit Labor Costs of  Entire Na-
tional Economies Index (1991=100) 
showed that starting in 1999, Germa-
ny’s unit labor cost sank and remained 
lower than that of  the U.S.38 The pro-
ductivity in eastern Germany is even 
higher, with longer average working 
hours and reduced vacation time.39 
Germany also currently has the most 
stable labor environment in Europe 
with an average of  9 working days lost 
due to strikes per 1,000 inhabitants, 
compared to 117 lost in Italy, and 48 
lost in the United States.40 

It is expected that the strong influ-
ence of  unions and the worker protec-
tion laws that in the past led to a lack 
of  flexibility for German companies 
and competitive disadvantages will be 
further reduced under the pressure of  
globalization and the expansion of  the 
EU. The foreseeable results of  the EU 
expansion were aptly characterized 
by Neal Boudette in The Wall Street 
Journal, “the balance of  power is shift-
ing…  [t]he change could revolutionize 
labor relations in Europe, hastening a 
trend toward more flexible labor rules 
and weaker unions.”41

One example of  this new trend 
in the new States was the decision of  
DaimlerChrysler AG not to move the 
production from its east German plant 
in Kölleda to one of  the new EU states 
after the traditional German union IG 
Metall agreed to new flexible rules, in-
cluding the use of  temporary workers 
who could be terminated after a few 
years.42 A few years ago this would not 
have been possible in Germany. The 
labor market flexibility is in part due 
to the high unemployment rate.43

As a result of  this drastic change in 

labor relations, the U.S. investor would 
be well advised to negotiate terms 
with the appropriate unions and the 
government that are binding for them 
for a certain period before making any 
investment decisions. Otherwise the 
opportunity to increase flexibility with 
labor relations might be lost.

The new German Takeover Code 
German M&A has changed 

dramatically since the 1990s. Until 
recently was practically no public ten-
der offer in existence in Germany.44 
Traditionally, the main target of  acqui-
sitions were privately held companies 
formed as limited liability companies 
(GmbH’s) and limited partnerships 
(KG’s). The Treuhandanstalt was 
formed as the holding company for 
all former East German business enti-
ties and became known as the “larg-
est holding company in the world.”45 
This holding was charged by German 
parliament with the authority to priva-
tize more than 13,000 East German 
companies. This was the beginning 
of  a complete change of  the legal 
landscape for corporations.

In 1991, just one year after unifica-
tion, the Sales Prospectus Law (Wert-
papier-Verkaufsprospektegesetz) was 
introduced. It required the issuing of  
prospectuses on offers of  securities 
and applied also to bidders who of-
fered their own shares in exchange for 
those of  the target company.46

In 1995, the Securities Trading Act 
(Wertpapierhandelsgesetz, WpHG) 
implemented the provisions of  the 
European Insider Dealing Direc-
tive.  This caused major changes in 
the German capital market because 
previously insider dealing had been 
allowed.47 The new Act made insider 
dealing a criminal offense, punishable 
by up to five years in prison and severe 
fines, depending on the level of  the 
offense.
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In 2001, the German parliament 
passed a new law on takeovers and 
acquisitions, the Wertpapiererwerbs- 
und Übernahmegesetz (WpÜG).48 It 
became effective January 200249 as 
part of  a package intended to promote 
investments in Germany by creating 
a framework for takeovers and other 
public offers to purchase securities.50

Acquisition of control
If  a stock offer results in assum-

ing control of  the target company, 
the offer must be extended to all out-
standing stocks of  the target).51 This 
includes even nonvoting preferred 
stock.52 Control is assumed by law if  
an amount of  30% of  the votes53 are 
combined, including those attributed. 
If  the supervisory agency did not al-
low the offer or the bidder did not 
reach a certain minimum amount of  
votes on which he had conditioned 
his offer, the law establishes that he 
is barred from making another offer 
for 12 months.

Pricing
The bidder has the choice either 

to pay in Euro or with publicly-traded 
EU stocks. Based on the doctrine of  
equal treatment, the bidder must of-
fer cash if  he bought more than 5% 
of  the outstanding stock within the 
three months before he made the offer 
or if  he acquires stock of  the target 
company for cash in the time between 
making the offer and the end of  the 
waiting period.54

The minimum amount the bidder 
must offer for control is regulated. The 
absolute minimum price is the weight-
ed average stock price of  the target 
within the last three months before 
the offer. If  the bidder bought target 
stock within that period, the offer for 
the control must be at least as high as 
the highest price paid during that time. 
Finally, if  the bidder buys additional 

stock afterwards for a higher price 
outside the stock exchange within 
one year after the results of  his pur-
chase of  control are published, he is 
obligated to pay shareholders the dif-
ference in price.

Defensive measures by the board
This part of  the new law seems 

to be the most confusing for foreign 
investors. At first glance, the law seems 
to make German stock companies easy 
targets for takeovers because § 33 Abs. 
1 WpÜG seems clearly to state that 
the board of  the target is restrained 
from doing anything that impairs the 
success of  the offer.55

A closer look shows that defense 
measures are allowed as long as they 
have been approved in a sharehold-
ers’ meeting. Approval can be granted 
even without a concrete offer on the 
table. Such approval, also called Vor-
ratsbeschluss (“reserve approval”), is 
valid for eighteen months, and actions 
of  the management board based on 
this reserve approval must be autho-
rized by the supervisory board of  the 
target.

In addition, the law authorizes 
that the supervisory board alone, 
without consent of  the shareholders, 
can approve a defense strategy. This 
authorization goes far beyond the “re-
serve approval” mentioned above and 
has been widely criticized in the EU. 
The provision was added just six days 
before the German parliament passed 
the law.56 It remains to be seen how the 
provision will be applied in the future. 
Due to the uncertainty for the inves-
tor, an American investor should work 
to win the support of  the majority of  
the supervisory board before making 
an offer.

The “Squeeze-out”
With the package of  new legal 

provisions to improve Germany as a 

financial center, a squeeze-out provi-
sion was introduced for the first time. 
This instrument was already widely ac-
cepted practice in Europe and well-
established in the U.S. (known as a 
“short-form merger” under Delaware 
law). It allows a shareholder who holds 
at least 95% of  the voting rights of  a 
company to cash the rest of  the share-
holders out.57 The amount paid to the 
minority shareholders must represent 
at least the market value of  the stocks58 
and must also be approved by an in-
dependent expert who is determined 
by a court on the application of  the 
majority shareholder.

Merger Control
Notification of  all mergers must 

be provided to the Federal Cartel 
Office (Bundeskartellamt) if  the par-
ticipating enterprises have collective 
turnover of  at least €250 million or the 
acquiring party obtains at least 25% of  
the capital or voting rights of  another 
enterprise. The Federal Cartel Office 
must prohibit mergers and acquisi-
tions if  the transaction would result 
in or reinforce market dominance, 
unless it can be demonstrated that 
the transaction also creates competi-
tion that outweighs potential negative 
results of  the transaction.

Choosing the right structure for the 
business combination

One of  the most challenging 
aspects of  a merger or acquisition is 
determining the right structure for the 
entity. Due to a variety of  consider-
ations in a cross-border transaction, 
the proper structure depends on 
the individual goals of  the new or 
acquired entity. An American inves-
tor interested in investing in the new 
German States should utilize the free 
consulting services of  the Industrial 
Investment Council (IIC) whose ser-
vices have been discussed. The IIC 
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combines the expertise of  all the 
different legal and tax implications, 
providing expertise in local political 
and labor issues, and offers services 
free of  charge.

Outlook for future German-Ameri-
can transactions in the new German 
States

While the legal framework is the 
same in all German States, M&A in 
the new States presents distinct advan-
tages. The new States’ location, tech-
nological advances, support services 
available, favorable labor relations, 
and government incentives combine 
to provide attractive conditions for 
investors. The 2004 expansion of  the 
European Union into the countries im-
mediately bordering the new German 
States provide American companies 
with a unique opportunity to expand 
their markets through a presence in the 
new States. With the predictability of  
the new German Takeover Code, the 
new business-friendly corporate earn-
ings tax, and greater flexibility from the 
unions, the new German States  with 
government incentives (including 
grants of  up to 50% of  the invest-
ment) appear to be an ideal location 
for American M&A investments.

These investments are especially 
attractive to the automotive industry. 
With the potential increase in out-
sourcing of  product manufacturing 
by car companies in the U.S. and 
Germany, the new States should be 
particularly attractive to the automotive 
supplier industry.59 German Chancel-
lor Gerhard Schroeder, on his recent 
visit with President George W. Bush, 
emphasized that “German companies 
employ more than 700,000 people in 
the U.S.” and that “American compa-
nies are among the most important 
direct investors in Germany.”60 The 
State of  Michigan, with its strong 
automotive business environment, is 

poised to become an even stronger ally 
of  the new German States.

Reinhard Lemke completed the LL.M. 
degree in Corporate and Finance Law at 
Wayne State University in May 2004.

 This article is an adaptation of  the 
author’s essay, “Mergers and Acquisitions 
in the Six New German States Opportu-
nities versus Risks for German-American 
Transactions” completed as a requirement for 
the LLM degree at Wayne State University 
Law School.
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Section Trip to Cuba-
Postponed

As a result of  the recent tightening 
of  economic sanctions with respect to 
Cuba, the International Law Section 
of  the State Bar of  Michigan has made 
a decision to defer its planned trip to 
Cuba. At such time as circumstances 
permit the trip, members of  the State 
Bar will be notified.

Please direct any questions to Randy 
Wright at rwright@berrymoorman.com. 
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On May 18, 2004, the Internation-
al Law Section hosted a program en-
titled: “Acquiring a Business Abroad.” 
The event was held on the University 
of  Michigan Dearborn campus in the 
Professional Education Center. The 
audience was composed mainly of  
practicing attorneys. The purpose of  
the program was to highlight the range 
of  factors that must be considered 
when acquiring a business outside of  
the United States. The event accessed 
a case study about a local Michigan-
based company looking to expand its 
business internationally through the 
potential acquisition of  a German 
company with operations in China, 
Mexico and Slovakia. 

This article will discuss the 
broader issues that were raised 
through application of  the case study. 
Lois E. Bingham, Associate General 
Counsel at R.L. Polk & Co., acted as 
the Chairman and CEO of  Acme 
Corporation, the principal company 
in the case study. Ms. Bingham called 
the meeting to discuss principal legal 
issues raised by the acquisition and 
the best strategy to pursue. The legal 
issues discussed at the event included: 
the role of  in-house counsel in orga-
nizing such a transaction, the role of  
outside counsel in due diligence and 
negotiation issues, review of  export 
issues and immigration issues. 

The Role of Inside Counsel in Orga-
nizing the Transaction

Marc C. McGuire, Assistant Gen-
eral Counsel – International at Delphi 
Corporation, began by discussing the 
roles of  the inside lawyer in organiz-
ing the acquisition transaction. Active 

Section Event: Acquiring a Business Abroad
By: Thomas C. Lee, Wayne State University Law School, 2L

legal management roles for inside 
counsel include:

• Advisory: organizing the team, and 
planning the negotiation process.

• Organizing the team: cognizing key 
opportunities/risks; identifying and 
prioritizing tasks; establishing core 
teams/sub-teams; and understand-
ing the decision-making process.

• Planning the negotiation process: estab-
lishing ground rules for the trans-
action (e.g. phased due diligence, 
phased contract negotiations, exclu-
sivity period, research assessments 
and target dates); protecting confi-
dential information; and negotiating 
non-binding conditional agreements 
on key terms (identifying top ten 
terms, negotiating these terms in 
advance, and getting decision-mak-
ers agreement).

• Controlling costs/risks: for example, 
avoiding under and overvaluation 
(teasing out hidden costs), identify-
ing hidden liability contingencies, tax 
inefficiencies, and opportunity costs. 
Inside counsel also may investigate 
and negotiate coordinated, multi-
phase processes; effect a team ap-
proach to analysis and evaluation; 
focus contract negotiations; and get 
commitment from decision makers 
as to key risks and opportunities.

The Role of Outside Counsel in Due 
Diligence and Negotiation Issues 

Peter Swiecicki, Of  Counsel at 
Baker & McKenzie, next discussed 
the role of  outside counsel in due 

diligence and negotiation issues dur-
ing a transnational acquisition. Major 
issues include:

• Country-specific risks.
• Documentary issues, negotiation  
 strategy and deal management.
• Tax issues.
• Integration issues.
• Employment/labor law issues.
• Environmental and IP issues, not  
 addressed during the event.
• Export, import and international  
 trade issues.

Country-specific risks vary. They 
may include tax system risks, requiring 
counsel to review the tax treaty net-
work, VAT (value added tax) concerns, 
transfer taxes, and transfer pricing is-
sues. Labor regulations also may vary 
among target countries. For example, 
most countries do not permit at-will 
employment. Health and safety issues 
may arise. Varying capital distribution 
regulations could become issues, re-
quiring outside counsel to review the 
state’s corporations law. For example, 
the definition of  "profits" may vary 
among states. Currency/foreign ex-
change restrictions may be in place, 
notably China, which may limit the 
conversion of  money from or the 
payment of  balances due in the target 
country. Outside counsel should also 
be aware of  varying corporate struc-
ture and governance regulations. 

Other issues that may arise 
include employment and labor law 
issues; securities law issues – fitting, 
for example, within countries’ 
varying "safe harbor" statutes; foreign 
ownership restrictions; depending on 



 n  i chigan Internat ional  Lawyer      n n    VOLUME XVI, NO. 3, FALL 2004   n

18 19

the venture, antitrust/monopoly 
issues; and export regulations/tariffs.

Mr. Swiecicki added that specific 
country import/export laws and 
international trade issues might be 
considered. Countries may place 
internal controls on rapid expansion, 
for example; and primary company 
resources may require translation into 
English. Environmental issues may 
arise, as well as issues of  tax structure. 
Outside counsel should review due 
diligence and acquisition documents 
from acquisitions, and the rights of  
employee minority shareholders. Real 
property issues may arise. Although 
not often problematic, counsel should 
determine whether the company needs 
clear title to real property in order to 
operate, in order to avoid potentially 
lengthy quiet title actions. Counsel 
may also wish to determine whether 
the real property may be transferred 
or encumbered, but this may not be 
problematic using proper insurance. 
In China, outside counsel should 
review joint venture and investment 
structures, so as to assess the client’s 
ability to change the structure at a later 
time, and whether Chinese law permits 
the establishment of  wholly owned 
foreign entities. Outside counsel 
may also review relationships with 
provincial Chinese officials, review tax 
structures, and be alert for exchange 
controls. 

Export Issues
Next, Frederick B. Smith, Assistant 

Chief  Counsel, Customs and Border 
Protection in Detroit, discussed 
crucial export and trade issues faced 
when a target company and its foreign 
subsidiaries are successfully acquired. 
Mr. Smith considered dual use 
products problems, the importance 
of  caution when selling to foreign 
individuals in order to avoid violating 
U.S. law, and intra-organizational 

departments that should be involved 
in the endeavor. 

Dual use restrictions are a form 
of  export control designed to prevent 
release of  sensitive technologies 
to certain foreign individuals or 
entities in violation of  U.S. law. 
Dual use problems may occur when 
products with both a civilian and 
military application are sold or 
exported without proper licensure by 
governmental authorities. Mr. Smith 
specifically discussed the risk inherent 
in merging transnational corporations 
that the acquiring company may 
expose foreign nationals, employees 
of  the target company for example, to 
dual use technologies. Mr. Smith also 
discussed the "deemed export rule," 
stating that an export of  technology 
is "deemed" to take place when it is 
released to a foreign national within 
the U.S.A "release" may include visual 
inspection by a foreign national of  
equipment and facilities of  U.S. origin, 
application of  personal knowledge or 
technical experience acquired in the 
United States to situations abroad, or 
oral exchanges of  information in the 
U.S. or abroad. 

Mr. Smith went on to discuss the 
importance of  prudence when selling 
to foreign individuals so as not to 
violate U.S. export controls. Executives 
and counsel should be aware of  some 
"red flags" that may foreshadow or 
indicate possible violations of  U.S. 
law.  For example, transshipments 
are a danger. U.S. companies should 
ask whether U.S. technologies are 
ultimately going to banned countries 
via the foreign companies to which 
they are selling. To prevent against 
transshipment problems, companies 
should ask what the end-use of  the 
product transferred will be. The 
product should fit with the business. 
A bakery buying high-tech robotics 
should raise a red flag. Inconsistencies 

such as high-tech product shipments 
to low-tech countries may also 
indicate possible transshipment. 
Buyers without backgrounds insisting 
on cash payments or seeking highly 
specialized products, and those who 
have purchased high-tech/specialized 
products but want no assistance with 
installation or customer support 
should also raise red flags. 

Mr. Smith also discussed company 
departments involved in export and 
trade endeavors, including:

• Marketing, which is generally the 
first to encounter prohibited enti-
ties seeking technology.

• Finance, which is positioned to 
watch for financial irregularities.

• Legal, by proactively creating a co-
herent export policy or program, and 
drafting contractual contingencies.

• Distribution, which can stop ship-
ments.

• Human Resources.

Immigration Issues
William Dance, Partner at Frago-

men, Del Ray, Bernsen and Loewy, 
P.C., discussed immigration issues that 
may arise in a transnational business 
acquisition. Mr. Dance considered the 
following general points:

• Mergers and Acquisitions directly 
affect foreign national employees 
holding work visas; therefore, ac-
quiring companies are responsible 
for auditing work visa holders in 
the target companies prior to the 
acquisition.

• Corporate name changes or sub-
stantive changes to an employee’s 
position title or duties may mandate 
the acquiring company to formally 
amend existing work visas.

• Work visa amendments typically oc-
cur in country and require that the 

Continued on page 26.
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as Chair elect on the Annual Meeting 
program scheduled for October 7.  The 
business meeting would last from 1:00 
– 1:30 p.m., and presentations would 
be made between 1:30 – 4:30 p.m.  The 
proposed topic was entitled “Interna-
tional Trade: The future of  NAFTA, 
CAFTA, FTAA.”  The program is pres-
ently scheduled at the Hotel Baronette, 
in Novi, Michigan, with a dinner from 
5:00 – 7:00 p.m.  Mr. Wright estimated 
that the cost of  the program and din-
ner would be $625.00, plus a speaker’s 
honorarium and travel expenses of  
$1,500.00.  It was also suggested that 
it might be advisable to try to joint ven-
ture on this program with the World 
Trade Center and/or the International 
Business Forum.  

After full discussion, and upon mo-
tion duly made, seconded and approved 
the Council approved the program out-
lined in writing by Mr. Wright.

The Chair then called upon Carla 
Machnik and Fred Frank to give a re-
port on the Website Committee.  Carla 
reported that she was seeking additional 
links in order to archive old issues of  
the Michigan International Lawyer and 
various subcommittee activities.

The Chair then called upon Randy 
Wright to give a report on the Michigan 
Lawyer’s Delegation to Cuba.  It was 
anticipated that the visit would be No-
vember 17 – 21 and that a flyer would 
be sent out to create interest.  Some 
concerns were expressed about being 
a cosponsor with the Cuban Bar As-
sociation, and it was decided to use the 
words “in cooperation with the Cuban 
Bar Association”.  It was also agreed 
out that there would be no funding 
by the International Law Section and 
that the possibility of  liability insurance 

On Thursday, April 22, 2004, 
the International Law Section of  the 
State Bar of  Michigan held its regularly 
scheduled Council Meeting at Wayne 
State University Law School, in Detroit, 
Michigan, pursuant to notice duly cir-
culated to all Section members.

The meeting was called to order 
at 4:12 p.m. by the Chair, Jan Rewers 
McMillan.  The Chair welcomed those 
in attendance and thanked Wayne State 
University Law School for hosting the 
meeting.

Section members and guests in 
attendance introduced themselves and 
their professional affiliations.

Thereafter, Bruce D. Birgbauer, 
Secretary of  the International Law 
Section, presented the minutes of  
the Regular Council Meeting held on 
January 20, 2004.  Upon motioned duly 
made, seconded and unanimously car-
ried, it was resolved to approve these 
minutes as presented.

Next, Lois Bingham, Treasurer of  
the Section, presented the Treasurer’s 
Report for the six months ending 
March 31, 2004.  She reported total 
revenue for the period of  $12,665.00 
with expenditures of  $3,376.27, leav-
ing net revenue of  $9,288.73.  Adding 
that figure to the fund balance forward 
of  $22,717.40 left an ending fund bal-
ance of  $32,006.13.  Lois Bingham 
asked to have her Treasurer’s report 
accepted.  Upon motioned duly made, 
seconded and unanimously carried, it 
was resolved to accept the Treasurer’s 
report as presented.

Next, the Chair, Jan Rewers Mc-
Millan, gave her report.  She reported 
on the successful meeting held at 
Compuware as well as the success-
ful program organized by Bill Dance 

regarding “What every lawyer should 
know about the Vienna Convention 
Re: Consular Notification…”  Special 
thanks was given to all of  the partici-
pants in the very excellent program.  
It was also pointed out that there was 
need for coordination between the In-
ternational Law Section of  the Detroit 
Metropolitan Bar Association and the 
International Law Section of  the State 
Bar of  Michigan regarding program-
ming and other matters.

The Chair then asked for a report 
on the Michigan International Lawyer.  
John Mogk indicated that the Spring 
issue will be sent out during the month 
of  May.  He indicated that more articles 
were needed, and he encouraged every-
one to try to submit materials.  

The Chair then asked for a report 
from Peter Swiecicki who indicated 
that the program he had been orga-
nizing was scheduled to occur during 
International Trade Week in May at 
the University of  Michigan, Dearborn 
campus.  The program featured Mr. 
Swiecicki as outside counsel to Lois 
Bingham as CEO of  a company seek-
ing to make an overseas acquisition, as 
well as other speakers.  The emphasis 
of  the program would be on outbound 
merger and acquisition activity.  

The Chair then asked for Commit-
tee program reports.  Lois Bingham 
indicated that Ava Maria Law School 
was very excited about the Section’s law 
school scholarship program.  For this 
year it was determined that a student 
from Wayne State University School 
of  Law would be selected, but the 
selection process would shift from law 
school to law school in the State of  
Michigan in subsequent years.

Randolph M. Wright then reported 

INTERNATIONAL LAW SECTION State Bar of  Michigan

Minutes of  Regular Council Meetings
By: Bruce Birgbauer
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On Tuesday, June 15, 2004,the 
International Law Section of  the 
State Bar of  Michigan held its regu-
larly scheduled Council Meeting at 
The Detroit Athletic Club, in Detroit, 
Michigan, pursuant to notice duly cir-
culated to all Section members.

The meeting was called to order 
at 4:15 p.m. by the Chair, Jan Rewers 
McMillan.  The Chair welcomed those 
in attendance.

Section members and guests in 
attendance introduced themselves and 
their professional affiliations.

would be reviewed with the State of  
Michigan.  

Lois Bingham then gave a report 
on a request for dues by the Interna-
tional Bar Association.  It appears that 
there might be past dues requests back 
to February of  2001.

Upon motion duly made, seconded 
and carried, it was resolved to approve 
paying dues of  €115 to the Interna-
tional Bar Association for this year but 
without any past liability for dues.

The Chair then raised the subject 
of  specialty certifications in the Inter-
national Law area.  This matter was 
deferred until a future meeting.

It was then pointed out that the 
U.S. Commercial Service and Dickin-
son Wright were putting on a seminar 
dealing with Protecting Intellectual 
Property in China on Thursday, May 
6, 2004, at the Ritz Carlton Hotel.  

After full discussion and upon 
motion duly made, seconded and 
unanimously carried, it was decided to 
authorize sending notices of  the semi-
nar to members of  the International 
Law Section.  

The Chair then reminded everyone 
that a dinner would be held after the 
meeting at the Union Street Restau-
rant.  

There being no further business 
to come before the meeting, it was 
adjourned.

Thereafter, Bruce D. Birgbauer, 
Secretary of  the International Law 
Section, presented the minutes of  the 
Regular Council Meeting held on April 
22, 2004.  Upon motioned duly made, 
seconded and unanimously carried, it 
was resolved to approve these minutes 
as presented.

Next, Lois Bingham, Treasurer of  
the Section, presented the Treasurer’s 
Report for the eight months ending 
May 31, 2004.  She reported total 
revenue for the period of  $12,680.00 
with expenditures of  $4,571.78, leav-
ing net revenue of  $8,108.22.  Adding 
that figure to the fund balance forward 
of  $22,717.40 left an ending fund bal-
ance of  $30,825.62.  Lois Bingham 
asked to have her Treasurer’s report 
accepted.  Upon motion duly made, 
seconded and unanimously carried, it 
was resolved to accept the Treasurer’s 
report as presented.

Next, the Chair, Jan Rewers McMil-
lan, gave her report.  She first discussed 
the new Section Briefs column of  the 
Michigan Bar Journal.  Jan was con-
tacted by the Journal and asked that the 
section provide a 75 word news item 
to be included in each issue of  the 
Bar Journal on the section’s activities.  
Stuart Deming had provided the first 
submission and Lois Bingham would 
provide the next.  It was determined 
that the Chair-Elect of  the Section 
would thereafter be responsible for 
oversight and/or preparation of  the 
column.

The Chair then asked for a report 
from John Mogk on the Michigan In-
ternational Lawyer.  Mr. Mogk indicat-
ed that his three editors were present, 
Kelly Dang, Thomas Lee and Wendy 
Thompson.  He reported that articles 
for the fall issue were due by August 1 
and that additional articles were needed.  
He then called upon the three students 
to submit a proposal for an editorial 
policy statement.  Upon motion duly 
made, seconded and unanimously 

carried, it was resolved to accept the 
attached policy statement as presented 
with the addition at the end of  the last 
line of  the words “and authors.”

Lois Bingham then gave an update 
on the Law School Scholarship Pro-
gram.  She reported that the winner 
of  this year’s award is Joseph West of  
Wayne State University Law School, 
who will receive the $1,000 prize and 
will be introduced at the Annual Meet-
ing of  the Section.  Mr. West is the Edi-
tor In Chief  of  the Wayne Law Review.  
A decision was made to postpone selec-
tion of  the next law school to be used 
for the annual scholarship.  

Randy Wright, Chair-Elect, re-
ported on the Section’s endorsed trip 
to Cuba.  The date is now set for No-
vember 17-21, 2004.  The cost is $2,100 
per participant plus $1,800 for a spouse.  
Five persons have signed up and at least 
15 persons are needed.  He indicated 
that the legal advisor of  the State Bar 
has given specific oral approval for the 
sponsorship by the section of  the trip 
generally, but a written acknowledge-
ment would be obtained after a detailed 
description of  the trip was finalized 
by Stuart Deming and Randy Wright.  
This written acknowledgement would 
be obtained well in advance of  the 
scheduled departure date.

In the absence of  Peter Swiecicki, 
Mark McGuire of  Delphi reported 
concerning the Merger and Acquisition 
Seminar held in May.  He indicated that 
the attendance was good, and that nu-
merous subjects were covered includ-
ing labor, export controls, immigration 
and other topics.  

Mr. Wright then reported upon 
the Annual Meeting, location and 
program.  He indicated that the World 
Trade Center may be a cosponsor and 
that the location is at the Hotel Bar-
onette, in Novi, Michigan.

The meeting then turned to a 
planning session at which various 

INTERNATIONAL LAW SECTION State Bar of  Michigan

Minutes of  Regular Council Meetings
By: Bruce Birgbauer

Continued on page 26.
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Event Calendar 2004 -2005:
Meetings, Seminars, & Conferences of  Interest

9/8/2004 Michigan’s New 
Uniform Principal and Income Act 
Conference, Troy, MI.
http://www.icle.org/seminars/seminar_
schedule.cfm?&Product_CODE=2004CR6543

9/9/2004 US BIS Seminar: 
Essentials of Export Controls,  
LaJolla, CA. 
http://www.bis.doc.gov/seminarsandtraining/seminar
description.htm#Essentials 

9/9/2004 US BIS Seminar: 
Essentials of Export Controls, 
Washington, DC.
http://www.bis.doc.gov/seminarsandtraining/seminar
description.htm#Essentials

9/10/2004 - 9/11/2004 IBA 
Conference: International Construction 
Projects Conference, Brussels, 
Belgium. 
http://www.ibanet.org/general/ConferenceOverview.a
sp?ID=702&Section=SBL&Committee=

9/15/2004 - 9/17/2004 IBA 
Conference: South East Europe - 
Business and Law, Sofia, Bulgaria.

http://www.boyanov.com/blf_2004/

9/21/2004 - 9/22/2004 BIS 
Seminar: Complying with U.S. Export 
Controls, St. Paul, MN.
http://www.bis.doc.gov/seminarsandtraining/seminar
description.htm#Complying 

9/22/2004 - 9/23/2004 BIS 
Seminar: Complying with U.S. Export 
Controls,  Santa Clara, CA.
Karen Hebert (408) 532-7234

9/23/2004 BIS Seminar: 
Technology Controls, St. Paul, MN.
http://www.bis.doc.gov/seminarsandtraining/seminar
description.htm#Technology

9/30/2004 - 10/1/2004 Michigan 
State Bar Annual Meeting, Lansing, 
MI.
Program: http://www.michbar.org/news/releases/
archives04/annual_meeting_program04.pdf

Registration: http://www.michbar.org/news/
releases/archives04/annual_meeting.pdf

9/30/2004 - 10/2/2004  AILA 
Global Immigration Summit, New 
York, NY.
http://www.aila.org/contentViewer.aspx?bc=94,320
9,5097 

10/4/2004 - 10/5/2004 BIS Annual 
Update Conference on Export Controls 
and Policy, Washington, DC.
http://www.bis.doc.gov/seminarsandtraining/
17thAnnualUpdate.htm

10/7/2004 International Law 
Section Annual Meeting. Hotel 
Baronette, Novi. Presentation on 
"International Trade:The Picture of 
WTO, NAFTA, CAFTA, and FTAA."

10/7/2004 Fifth Annual Live 
from the SEC Videoconference and 
teleconference, Sites available.
http://www.abanet.org/intlaw/meet/home.html

10/7/2004 - 10/8/2004 Symposium 
- The Stockholm Arbitration Act 1999, 
Five Years On: A Critical Review of 
Strengths and Weaknesses, Stockholm, 
Sweden.
http://www.uncitral.org/english/news/sar-
symposium.pdf 

10/12/2004 - 10/16/2004 ABA The 
Americas Conference, “Integration of 
the Americas - The Next Ten Years”, 
Houston, Texas.
http://www.abanet.org/intlaw/fall04/home.html

10/15/2004 AILA Fall CLE 
Conference, Chicago, IL.
http://www.aila.org/contentViewer.aspx?bc=8,3660
,5132

10/21/2004 - 10/22/2004 ABA 
2004 Administrative Law Conference, 
Washington, DC.
ABA Administrative and Government Law 
Committee 

10/22/2004 ABA Secion 
of Litigation CLE Conference: 
Successful Strategies for Winning 
Commercial Cases in Federal Courts, 

New York, NY.
http://www.nysba.org/Template.cfm?Section=Calend
ar_of_Events25&Template=/Conference/Conference
DescByRegClass.cfm&ConferenceID=1172&CFID=
1363026&CFTOKEN=213

10/24/2004 - 10/29/2004 IBA 
Annual Conference 2004, Auckland, 
New Zealand.
http://www.ibanet.org/Auckland/

10/28/2004 ICLE: Masters of 
Litigation: Lessons Learned from 
Trials of the Century, Plymouth, MI.
http://www.icle.org/seminars/seminar_
schedule.cfm?&PRODUCT_CODE=2004CP5647

10/29/2004 - 10/31/2004 Catholic 
Lawyers Society Men’s Retreat, 
Bloomfield Hills, MI.

http://www.michbar.org/localbars/catholic/
calendar.html

10/29/2004 - 10/30/2004 AILA 
Chapter CLE Conference: Advanced 
Immigration Solutions for Small 
Businesses and Entrepreneurs, Boston, 
MA.
http://www.aila.org/contentViewer.aspx?bc=8,3660
,5470 

11/2/2004 ELECTION DAY, 
Local Polling Location

11/9/2004 InternationalLaw 
Section Meeting, Miller Canfield, Troy

1/18/2005 International Law 
Section Meeting, Detroit

4/13/2005 - 4/16/2005 ABA 
International Section Spring Meeting, 
Washington, DC. Jessica Elliot 202-
662-1663 
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CHAIR:
      Jan Rewers McMillan
       Law Offices of
        Jan Rewers McMillan
       400 Galleria Officentre #117
       Southfield, MI 48034
       Telephone:(248) 352-8480
       Fax:(248) 352-8680
       jrmcmillan@provide.net

CHAIR-ELECT:
      Randolph M. Wright
       Berry Moorman PC
       255 E. Brown St #320
       Birmingham, MI 48009-6210
       Telephone:(248) 645-9680
       Fax:(248) 645-1233
       rwright@berrymoorman.com
       
SECRETARY:
      Bruce D. Birgbauer
       Miller, Canfield, Paddock & Stone
       150 W. Jefferson #2500
       Detroit, MI 48226-4415
       Telephone:(313) 496-7577
       Fax:(313) 496-8451
       birgbauer@millercanfield.com
 
TREASURER:
      Lois Elizabeth Bingham
       R. L. Polk & Co
       26955 Northwestern Hwy
       Southfield, MI 48034
       Telephone:(248) 728-7791
       Fax:(248) 728-7502
       lois_bingham@polk.com
      
COUNCIL:
 Term Expiring 9/2004
      Sheryl L. Adle
       Compuware Corporation
       31440 Northwestern Highway
       Farmington Hills, MI 48334-2564
       Telephone:(248) 737-7300,
              ext. 12834
       Fax:(248) 932-7886
       sheryl.adle@compuware.com

       William H. Dance
       Fragomen, Del Rey,
          Bernsen and Loewy
       2301 West Big Beaver Road 
       Suite 225
       Troy, MI 48084
       Telephone:(248) 649-5404
       Fax:(248) 649-5121
       wdance@fragomen.com

      

      Frederick J. Frank
       Honigman Miller Schwartz
          and Cohn LLP
       2290 First National Bldg
       Detroit, MI 48226
       Telephone:(313) 465-7384
       Fax:(313) 465-7385
       fjf@honigman.com

       Susan A. Gasparian
       Ford Motor Company
       One American Road, Suite 318
       Dearborn, MI 48126-2789
       Telephone:(313) 845-5445
       Fax:(313) 845-5867
       sgaspari@ford.com
       
 Term Expiring 9/2005
       Narinder J. S. Kathuria
       George P. Mann & Associates
       30301 Northwestern Highway
       Suite 301
       Farmington Hills, MI 48334
       Telephone:(248) 932-0990 
       Fax:(248) 932-4971
       nkathuria@greencard-us.com

       Marc C. McGuire
       Delphi Automotive Systems
       PO Box 5052
       MC 480-414-420
       Troy, MI 48007
       Telephone:(248) 813-2517
       Fax:(248) 813-2491
       marc.c.mcguire@delphiauto.com
 
       Andrew Segovia
       General Motors Corporation
       300 Renaissance Center
       MC 482-C25-C22
       Detroit, MI 48265
       Telephone:(313) 665-4745
       Fax:(313) 665-4695
       andrew.segovia@gm.com

      James S. Serocki
       KPMG LLP
       150 West Jefferson, Suite 1200
       Detroit, MI 48243-1507
       Telephone:(313) 983-0301
       Fax:(313) 983-0008
       jserocki@kpmg.com

      Nicholas J. Stasevich
       Butzel Long PC
       150 West Jefferson
       Detroit, MI  48226
       Telephone:  (313) 225-7035
       Fax: (313) 225-7080
       stasevich@butzel.com

Term Expiring 9/2006
      Scott T. Fenstermaker
       3607 Elder Road S.
       West Bloomfield, MI 48324
       Telephone:(248) 360-2182
       Fax:(248) 360-2182
       scott_fenstermaker@yahoo.com

       John E. Mogk
       1000 Yorkshire Road
       Grosse Pointe Park, MI 48230
       Telephone:(313) 885-4589
       Fax:(313) 885-5569
       jmogk@yahoo.com

       Frederick B. Smith
       Office of  Assistant Chief  
       Counsel U.S. Customs Service
       477 Michigan Ave #281
       Detroit, MI 48226
       Telephone:(313) 442-0378
       Fax:(313) 226-5559
       frederick.b.smith
       @customs.treas.gov
      
      Peter Swiecicki
       3 W. Lane
       Dearborn, MI  48124
       Telephone:(313) 510-6450
       piotr.swiecicki@bakernet.com

COMMITTEE CHAIRS:
Business Law
       Scott T. Fenstermaker
       3607 Elder Road S.
       West Bloomfield, MI 48324
       Telephone:(248) 360-2182
       Fax:(248) 360-2182
       scott_fenstermaker@yahoo.com

       Frederick J. Frank
      Honigman Miller Schwartz
          and Cohn LLP
       2290 First National Bldg
       Detroit, MI 48226
       Telephone: (313) 465-7384
       Fax:(313) 465-7385
       fjf@honigman.com

STATE BAR OF  MICHIGAN
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       Randolph M. Wright
       Berry Moorman PC
       255 E. Brown St #320
       Birmingham, MI 48009-6210
       Telephone:(248) 645-9680
       Fax:(248) 645-1233
       rwright@berrymoorman.com

International Family Law
       Jan Rewers McMillan
       400 Galleria Officentre Suite 117
       Southfield, MI 48034
       Telephone:(248) 352-8480
       Fax:(248) 352-8680
       jrmcmillan@provide.net

International Tax
       James S. Serocki
       KPMG LLP
       150 West Jefferson, Suite 1200
       Detroit, MI 48226
       Telephone:(313) 983-0301
       Fax:(313) 983-0008
       jserocki@kpmg.com

       Brian J. Sullivan
       Deloitte & Touche, LLP
       600 Renaissance Center #900
       Detroit, MI 48243
       Telephone:(313) 396-5848
       Fax:(313) 566-5025
       bsullivan@dttus.com

Website Committee 
       Frederick J. Frank

Honigman Miller Schwartz
   and Cohn LLP
2290 First National Bldg
Detroit, MI 48226
Telephone: (313) 465-7384
Fax: (313) 465-7385
fjf@honigman.com

       Carla S.  Machnik 
Miller, Canfield, Paddock 
    & Stone, P.L.C.
150 West Jefferson Ste. 2500
Detroit, MI  48226
Telephone: (519) 977-1555  
Fax: (519) 977-1566
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       477 Michigan Ave #281
       Detroit, MI 48226
       Telephone:(313) 442-0378
       Fax:(313) 226-5559
       frederick.b.smith@
       customs.treas.gov

Immigration Law
Linda Armstrong
Butzel Long P.C.
150 West Jefferson, Suite 900
Detroit, MI 48226
Telephone: (313) 983-7476
Fax: (313) 225-7080
Armstrong@butzel.com

 
       Ingrid K. Brey
       Law Offices of  
       Ingred K. Brey, P.C.
       15124 Kercheval
       Grosse Pointe Park, MI 48230
       Telephone:(313) 822-8888 
       Fax:(313) 822-8822
       ibrey@ikbpc.com

International Dispute Resolution
Mary A. Bedikian
       Michigan State University - 
       DCL College of  Law
       405 B Law College Bldg.
       East Lansing, MI 48824

STATE BAR OF  MICHIGAN

International Law Section  Leadership Roster 2003-2004



 n  i chigan Internat ional  Lawyer      n n    VOLUME XVI, NO. 3, FALL 2004   n

24 25

      Christi Patrick
      Wayne State University Law School
       250 East Harbortown Drive, #711
       Detroit, MI 48207-5011
       capatrick@gmail.com
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Change to Member Information

Changes to the Leadership Roster in the 
Michigan International Lawyer, please con-
tact: 
Professor John Mogk, Editor
Michigan International Lawyer
 (313) 577-3955
j.mogk@yahoo.com

Changes to the Listserv, please contact the 
current Secretary of  the International Law 
Section:
Bruce Birgbauer 
(313) 496-7577
 birgbauer@millercanfield.com

Changes to membership with the 
International Law Section, please contact: 
Susan McMann
State Bar of  Michigan Sections 
& Committees Coordinator,
(517) 346-6367
 smcmann@mail.michbar.org
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Publication Deadline Dates
Michigan International Lawyer

If you know of any upcoming event, 
please let us know.

Contact: 
Professor John E. Mogk, Editor
Michigan International Lawyer

Wayne State University
 Law School

471 W. Palmer
Detroit, MI 48202
(313) 577-3955

jmogk@yahoo.com

Winter Issue
Articles due November 15

Spring Issue
Articles due March 1

Fall Issue
Articles due August 1

The Michigan International Lawyer, which 
is published three times per year by the Interna-
tional Law Section of the State Bar of Michigan, is 
Michigan's premiere international law journal. Our 
mission is to enhance and contribute to the public's 
knowledge of world law and trade by publishing 
articles on contemporary international law topics and 
issues of general interest.

The Michigan International Lawyer invites 
unsolicited manuscripts in all areas of international 
interest. Manuscripts should be available in hard 
copy and electronic format. Manuscripts submitted 
for consideration cannot be returned unless accom-
panied by a $5 check or money order made payable 
to Wayne State University Law School for shipping 
and handling.

All submissions may be forwarded to the editor 
at the following address:

Professor John E. Mogk, Editor
Michigan International Lawyer

Wayne State University Law School
471 W. Palmer

Detroit, Michigan 48202
(313) 577-3955 

 jmogk@yahoo.com

Submissions Guidelines

About the speakers:
Lois E. Bingham is Associate General 

Counsel and Assistant Secretary for R.L. Polk 
and Co., a global company providing statistical 
and marketing information solutions to the au-
tomotive industry worldwide. 

William Dance is a Partner with Frago-
men, Del Ray, Bernsen and Loewy, P.C.  and 
as an Adjunct Professor of  Law at Wayne State 
University and Detroit College of  Law. 

Marc S. Mcguire, Assistant General 
Counsel – International at Delphi Corpora-
tion. Prior to joining GM, he worked at Jones, 
Day, Reavis & Pogue. 

  amendment application is filed with 
the local labor and/or immigration 
authorities in a timely fashion imme-
diately after mergers or acquisitions 
are concluded.

• A board of  Director-level foreign 
employee in the country of  the 
target company may need to fulfill 
additional legal requirement, such as 
formal elections to the board of  the 
new companies, prior to amending 
his or her work visa.

The issues of  export controls 
and deemed exports explored above 
resurfaced during discussion of  im-
migration issues. Mr. Dance com-
mented further on the complexities 
of  employing foreign nationals while 
comporting with export controls and 
U.S. national security concerns, flesh-
ing out who is subject to the deemed 
export rule. All foreign nationals are 
subject to the rule, except for "U.S. 
persons" defined as U.S. Citizens, Law-
ful Permanent Residents, Temporary 
Residents, Asylees granted asylum, and 
Refugees. 

=

Frederick C. Smith is the Assistant Chief  
Counsel for Customs and Border Protection 
(CBP) in Detroit, Michigan.  The Assistant 
Chief  Counsel’s Office provides legal advice 
to agency personnel on both immigration and 
customs matters.

Peter Swiecicki, Of  Counsel at Baker and 
McKenzie, advises on cross-border transactions 
and serves on the Steering Committee for Baker 
and McKenzie’s Central and Eastern European 
Transactions Team. 

Continued from page 19.Continued from page 21.

Meeting Minutes... 

þ

Section Event...

future programs were discussed, 
including the following actions 
were agreed to:

a. Fred Smith will continue his ef-
forts to schedule an outing, possi-
bly in the fall, to Metro Airport for 
approximately 25 people to learn 
of  newest security procedures.
b. Stuart Deming will make a 
presentation to the Section fol-
lowing the Cuba trip, which has 
been scheduled for the end of  
November 2004.
c. Howard Hill and Lois Bingham 
will present a program concerning 
EU Privacy Directives on January 
18, 2005 .
d. Stuart Deming will present a 
program on the Foreign Corrupt 
Practices Act in March or April 
of  2005.

It was also suggested that a 
tour of  the facility at Rouge Steel 
now owned by the Russian steel 
firm be held in the spring of  2005 
as a Section event.

There was also a discussion of  
the scholarship award and whether 
it should be broadened to more law 
schools, and increased in terms of  
the total amount.  No action was 
taken in this regard.  

Finally, a discussion occurred 
regarding coordination with Wayne 
State Law School. There was also 
discussion regarding nominations 
for the Outstanding Contributions 
Award.  This matter was to be re-
viewed further by the Executive 
Committee of  the Section.  

There being no further busi-
ness to come before the meeting, 
it was adjourned at 5:55 p.m.

  
þ
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Members:

I would like to thank all of  you for 
your enthusiastic contributions to the 
section this year.  With your support 
and the hard work of  the council, we 
were successful in providing the fol-
lowing varied outreach to the legal 
community.

Seminars:
Visa Applications and the New 

Interview Policy:  What Impact 
for Commerce, Education and the 
Practice? Lansing, September 2003, 
moderated by section member Mi-
chael Nowlan with panelists Vincent 
Beirne, U.S. Department of  State; 
Peter Briggs, Michigan State Univer-
sity; William Dance, council member; 
Steve Dulieu, Ford Motor Company; 
and Derek Meier, section member. 

 Sending Employees Abroad:  
What Employers and Employees 
Need to Know. March 2004, Compu-
ware headquarters, Detroit, moder-
ated by former Chair Stuart Deming 
and featuring Scott Cooper, council 
member; Kathy Chiaravalli, human 
resources consultant; and John Wade 
Simmons, immigration counsel, Mem-
phis as speakers.

The Vienna Convention on Con-
sular Affairs:  Protecting Yourself  
Abroad, April 2004, Wayne State 
University School of  Law, Detroit, 
moderated by council member Wil-
liam Dance with speakers Professor 
Gregory Fox and incoming State Bar 
President Nancy Diehl.

 Acquiring a Business Abroad, 
May 2004, University of  Michigan, 

Dearborn, organized by council 
member Peter Swiecicki with present-
ers incoming Secretary Lois Bingham, 
and council members William Dance, 
Marc McGuire and Fred Smith.

ICARA Symposium:
In December 2003, the U.S. De-

partment of  State held a symposium 
in Washington, D.C. on the 15th an-
niversary of  the International Child 
Abduction Remedies Act.  ICARA 
at 15, was a proposal initiated by the 
section and undertaken by the Depart-
ment of  State.

Law Student Scholarship Award:
The new scholarship award pro-

gram initiated by incoming Secretary 
Lois Bingham, was inaugurated this 
year.  Joseph M. West, a third year law 
student of  Wayne State University Law 
School, was named as the first recipi-
ent of  the International Law Section 
Law Student Scholarship Award.  He 
will receive $1,000 and the opportunity 
to publish an article in the Michigan 
International Lawyer in recognition 
of  his academic excellence in inter-
national law related topics.  Mr. West, 
a graduate of  Oakland Community 
College and Wayne State University, is 
the Senior Articles Editor for Wayne’s 
Law Review. 

New Annual Meeting Protocol:
The section this year amended its 

By-laws to allow for its annual meeting 
separate from that of  the State Bar.  
As a result, the annual meeting and 

program for 
2004 will be 
held on Oc-
tober 7, 2004 
at 1:00 pm 
at the Hotel 
B a r o n e t t e 
in Novi.  A 
p r o g r a m 
moderated 
by incoming 
Chair Randy Wright on the topic 
International Trade: The Future of  
WTO, NAFTA, CAFTA and FTAA 
will immediately follow the Annual 
Meeting.  

Section-Sponsored Trip to Cuba:
On of  the more exciting develop-

ments of  the year was the scheduled 
trip to Cuba for lawyers.  Initially 
the trip was planned for November 
2004, but was recently delayed due to 
changes in policy concerning travel by 
U.S. citizens.

The year ahead promises insightful 
and topical programs, closer connec-
tions with the faculty of  Wayne State 
University Law School, and exciting 
new features to both the Michigan 
International Lawyer and our web 
site.  The leadership of  the section is 
impressive and involved.  I consider it 
a true honor to have served this year 
as your section Chair. þ

 Sincerely,
 Jan Rewers McMillan

Letter from the Chair
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